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THE NEW 


CIVIL COURT MANUAL. 
MADRAS CIVIL COURTS. 


ACT No. Ill. OF 18783. 
PassED ON THE 2]sr January 1873. 
(As amended up to date.) 


An Act to consolidate and amend the law relating to the Civil Gourds 
of the Madras Presidency subordinate to the High Oourt. 
Wueenas it is expedient to consolidate and amend the law relat. 
ing to the Civil Qourts of the Madras Presi- 
dency subordinate to the High Conrt; it is 
hereby enacted as follows :-— 





Preamble. 


en 
PART I. 
PRELIMINARY. 


1. This act may be called “The Madras 
pee eae Civil Courts Act, 1878 :” ae 
It extends to all the territories for the time being undér the Gov- 


paca eeienk ernment of the Governor of Fort St, George 
y 


ob 


in Council, except the Tracts respective 
under the jurisdiction of the Agents for Ganjam and -Vizagapatam ; 


And it sha come into force on the first 
day of March 1873. 
2. [Repealed by Act XII of 1873.) 
. Mote... 

_ Ona reference by the Subordinate -Judge of North Tanjore whethes, 
since the repeal of sec. 1 of Act VII of 1843, he is authorised to dct under 
clause 7 of sec. 16of Regulation ILI of 1802, the High’Court made the fob 
lowing Ruling :—Clause 7 of seo. 16 of Regulation III of 1802 aby 
the procedure to be adopted by the “ Judges of Zillah Courta” in cages of 
persons dying intestate and leaving personal property to which there is 
claimant. Since the passing of Act VII of 1843, the Principal Sadr ‘Amins 
have exercised the jurisdiction vested in thé Judges of the Zillah Courts. 
The repeal of that Apt might possibly revest the power in the Zillah’ Jadpe 
if there were one but there is not. The better opinion therefore is that the 
repeal of the Act has not prevented the words “the Judges of tHe Zilkh 
Courtg” in Regulation Tif of 1802 from meaning the persona whd are now 
designated Subordinate Judges. The wordshave acquire? that interpre- 
tation, and should retaia it until the old Regulation is swept away. An 


Commencement, 
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interpretation of a subsisting enactment is not necessarily’ altered by the 
improvident repeal ofa law by which it acquired it, unless the repeal re- 
vives some other arrangement inconsistent with that acquired interpretation. 
——M, H. C. Pro., 25th April 1873. 


PART ITI. 
EsrapuisHMent and ConstitoTion oF Civin Courts. 
3. The number of District (heretofore designated Zillah) Courts 
__ to be established or continued under this Act 
aia of District .hall be fixed, and may from time to time be 
altered, by the Local Government : 

Provided that no increase to the number of such Courts shall be 

made by such Government without the pre- 

Proviso. vious sanction of the Governor-General in 

~ Council. . 

4. The number of Subordinate Judges and District Munsiffs to 

Ce ae ree be appointed under this Act for each District 

Mucsifte. Roe aneamris shall be fixed, and may from time to time be 
altered, by the Local Government : 

Provided that no addition to the number of such officers shall be 
meade by such Government without the pre- 
vions sanction of the Governor-General in 
Council. 

5. The place at which any Court under this Act shall be held 

Place at which Court to may be fixed, and may, from time to time, be 
‘be fired. altered—in the case of a District Court or a 
Subordinate Jadge’s Court—by the Local Government ; 

in the case of a District Munsif’s Court—by the High Court, 

The places fixed for any Court under this section shall be deemed 
to be within the local jurisdiction of that Court.* 

-6. Whenever the office of the Judge of a District Court (here- 
inafter called a ‘District Judge’) or of a Sub- 
ordinate Judge under this Act is vacant, 

or whenever the Governor-General in Council has sanctioned an 
addition to the number of District Judges or Subordinate Judges under 
the provisions of Section three or Section four, 

_ the Local Government shall appoint to the office such duly quali- 
fied person as it thinks proper. 

7 Whenever the office of a District Mun- 
sif under this Act is vacant, 

or whenever the Governor-General in Council has sanctioned an 
addition to the number of District Munsifs under the provisions of 
Section four, “ : 


® Thiar ror nhh oh | AA Ah fat OWT 41 


Proviso. 


Appointment of Judge &c. 


' Appointment of Munsiffs. 
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The High Court shall appoint to the office such person as it 
thinks fit: 

Provided that he possesses the qualifications for tha time being 
required by the rules in this behalf which the 
High Court, with the previous sanction of the 
Local Government, sre hereby empowered to meke and alter. 

Every appointment made under this section sball be published ia 
the same manner as appointments made by the Local Government. 

The Local Government may, for good and sufficient reason, annul 
any appointment made under this section. 

8. The present Zillah Courts, Principal Sadr Amins, and District 
Munsifs, shall be respectively the frat “ Dis- 
trict Courts,” “ Sabordinate Judges,” and 
“ District Munsifs” under this Act. — , 

9. Every Court under this Act shall use a seal of such form and 
dimensions as are, for the time being, prescrib- 
ed by the Local Government. 

Notes. 
On 18th March 1873, the Government passed the following Order :—. 


(1.) The seal of every District Court shall be a ciroular seal, two in- 
ches in diameter, and shall bear thereon the Royal Arms with the following 
inscription in English and the principal vernacular language of the Distriot, 
“ District Court of 

(2) The seal of avery Subordinate Judge ehall be a circular seal, one 
inch and a half in diameter, bearing the Royal Crown, with the following 
inscription in English and the pr invipal vernacular language of the Distriat, 
“ Subordinate Jadge of 

(3) The seal of every District Munsif shall be similar in all respeets to 
that of a Subordinate Judge, excepting the inscription, which shall be ae 
follows :—‘‘ District Munsif of ———., 


Proviso, 


Present Courts. 


Seal of Court. 








PART III. 
JURISDICTION. 


10. The Local Government shall fix, and may from time to time 

vary, the local limita of the jurisdiction of any 

Limits of jariediction. | District Judge or Subordinate Judge under 
this Act: 

Provided that, where more than one Subordinate Jadge is appoint- 
ed to any district, the District Jadgea may 
assign to each such Subordinate Jadgé the 
local limits of his particular jurisdiction within such district. 


The present local limits of the jurisdiction of every Civil, Conrt 


rag: than the High Gonrt) shall be deemed to have been. fized under 
is Act, 


Proviso. 


te MADRAS CIVIL COURTS. [Snos. 11/12. 


it ea hy The High Court shall fx, and. may from time to time modify, 
Alteration of jurisdiction, the local jariediction of District Munsifs. — 
dt the High Court assigns thé same local jurisdiction to two or 
mbre District Muusifs, it shall declare which of them shall be deemed 
‘ge be the ‘Principal District: Munsif, and the other or others shall be 
* enlled Additional District Munsifs, and shall take cognizance only of 
sucl.soits and. applications as may, by special or general order in this 
’ behalf, be directed by ‘the District Jadge.* A 
Te i, ae ee ap oe Note. . a ae eee 
Every District Munsif must have 9 distinct local jurisdiction assigned 
to him,.and all suits arising within that jurisdiction must be instituted in 


His Court.-M. H. G. Pro. 9th July 1873: . ‘ 
"* 19," Nhe jurisdiction of a District Judge or a Subordinate Jadge 
‘Si edition ‘of District eXtends, snbject to the rules contained in the 
Judge. Code of Civil Procedure, to all original suits 
and proceedings of a civil natare. E 8 ae Bs. 
*o2:2Ph6; jurisdiction of a District Munsif extends to all like suits and 
bates __ proceedings not otherwise exempted from his 
Jurisdiction of Munsift, ognizance, of which the amount or value of 


the subject-matter. does not exceed two thousand five hundred Rupees. 


oe cae 3 Notes. 
1+ Per Curiam (Turner, C. J., and Muttusami Ayyar, J., dissenting).— 
Whore an instrament of mortgage does not expressly secure the amount to 
be allowed for improvements on redemption of the mortgage, the value of 
improvements is not to be calculated in ascertaining the “ value of the sub- 
jeotvmatter of the suit’’ for the purposes of jurisdiction under sev. 12 of the 
ras.Civil Ceurts Act. Per Turner, 0. J., (Muttusami Ayyar, J., con- 
curring).—By the custom of Malabar a condition -is attached to all kanam 
Gempises. that the mortgagor shall pay the value of improvements made by 
the mortgagee during: the term of the demise before he can redeem, and the 
repayment of the sums spent in improvementsis thus secured by the mort- 
gage in the same manner as the repayment of the principal advanced and 
must be calculated in determining the value of the subject-matter of the 
suit for the purpose of jurisdiction.—I. L. R., 5 Madr, 284. 
Although, for the purposes of the Court Fees Act, a suit to remove the 
arnavan of a Malabar tarwad is incapable of valuation and subject to 
thie fee prescribed by sec. 6, art. 17, of ach. Il of that Act, yet, for the pur- 
poses of determining jurisdiction under sec. 12 of the Civil Courts Act, the 
right of management, which is the subject-matter of the suit, must be valued. 
if the value is estimated bona fide by the plaintiff, the court should adopt 
it, 11 Madr. 266.. ~~ 7 
The plaintiff sued to be declared an heir to a deceased Muhammadan 
and-‘to recover her share of the inheritance, the share claimed being less 
than Re. 2,500, while the value of the whole estate exceeded that amount : 
—Held, that the suit was within the jurisdiction of a District Mansif.—11 
Madr. 140, ee | 7 
‘- Suit in the Court ofa District Munsif to enforce registration of two 
imatramente.of gift. The property purported to be conveyed. was the same 
* Thin paragraph has been added by Act XXI. of 1885, sec. 11. a 
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in each instrnment and its valae was found to-be less than Rs. 2,500, but 
the earliar instrament comprised also an assigament of the right to manage 
acharity. 'The later instrument was found to have been executed in super- 
seasion of the former, and the District Munsif passed a decree directing ita 
registration alone :—Held, that the District Munsif hed: jurisdiction to en- 
tertain the suit.—13 Madr. 56. cr ee a ee . 
The purchaser at a Court-sale of eight pangus out of an estate of 28/15/16 
pangus sold them to the plaintiff. The whole estate. was worth more 
than Re. 2,500, but the eigbt pangus sold to the plaintiff. were worth less 
than that sum. The plaintiff brought this suit in a Subordinate Cour 
against his vendor and certain persons, who were in possession of an 
claimed to be entitled by right of purchase to the whole estate, for parti- 
tion and possession of his eight pangus. It was found that the plaintiff was 
entitled to the eight pangus purchased by him as against the defendants :— 
Held, (1) that the suit was within the pecuniary limits of the jurisdiction 
of a District Munsif ; (2) that since the disposal of the suit had not been 
prejudicially affected, Suits “Valuation Act, sec. 11, was applicable and the 
decree of the Subordinate Court should be confirmed. Quare :—Whether the 
Subordinate Court has not concurrent: jurisdiction with a District Munsif 


in suite less than Rs. 2,500 in value.—14 Madr. 188. 


In an appeal against a decree of a Subordinate Judge dismissing & suit 
bronght by the members of one Nambudri illom against the members of 
another for partition and delivery of a moiety of the property of an extinct 
illom, it appeared that the value of the share claimed was less than Re. 
5,000 :—Held, that the appeal lay to the District Court, Krishnasami v. 
Kanakasabai (I. L. R., 14 Mad. 183) followed.—15 Madr. 69, - 

The plaintiff, alleging that he was karnavan of the defendant’s tarwad, 
sued in a subordinate Court for a declaration that he was a member of it, 
adding no prayer for consequential relief. It appeared that the tarwad pro- 
perty exceeded Rs, 26,000, in value, but that the proportionate share of each 
member, computed as onan equal division, was less than Rs. 900. The 
Subordinate Judge held that the suit was within the jurisdiction of a Dis- 
trict Munsif and rejected the plaint :—Held, that the order was wrong and 
should be set aside.—15 Madr. 801. : - | 

13. Regular or special appeals* shall, when such appeals are al- 

events lowed by law, lie from the decrees and orders 
ean of a District Court to the High Court. 


__ Appeals from the decrees and orders of Subordinate Judges and 
District Munsife shall, when such appeals are allowed by law, lie to 
the District Court, except when the amount or value of the subject- 
matter of the suit exceeds Rupeés five'thousand, in’ whith case the ap- 
peal shall lie to the High Court: © = 5s | < 
, . Provided that, whenever a Subordinate J udge’s Court is establish- 
ed in any district at a place remote from the station of the District 
Court, the High Court may, with the previotis sanction of the Local 
Government, direct that appeals from the decrees or orders of District 
‘Mansifs within the-local limite of the jurisdiction of such Subordinate 


Jadge be preferred in the Court of the latter : 


_ © In sec. 18, certain words, repealed by Act XII, of 1801, (Repealing and Amend. 
ing Act), have here beon omitted, = ss : Ae ek ee ee 
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Provided also that the District Jadge may remove to bis own Oourt, 
‘from time to time, appeals sq preferred, and dispose of them himself, 
or may, subject to the orders of the High Court, refer any appeals from 
the deorees and orders of Digtrict Munsif’s preferred in the District 
Conrt, te any Subordinate Judge within the District. 


Notes. : 

The last Clause of this Seotjion enables the District Judge to refer any 
Appeals from the decrees and orders of District Munsifs preferred in the 
District Court to any Sabordinate Judge within his District, subject to the 
orders of the High Court. The power to refer is already possessed and may 
be exercised if not controlled. No special sanction of the High Court is 
required.—H, C. Pro., 8th Apri} 1873. | 

Under Madras Act VIII of 1865 an appeal lies to the District Jodge 
from all judgments passed by @ Collector. But the District Judge cannot 
transfer the appeal to be heard by a Subordinate Judge as his power of 
transferring appeals ig limited by clause 3, Section 8 of Act VI1 of 1843 
{Section 13 of Act III of 1873) go-appeals from District Munsiffa.—8 M. H. 
c. R., 44. ? 

Under sec. 18 of Act III of 1873, the money value of the original suit 
determines the jarisdiction of fhe Appellate Court.—7 M. H. C.R., 356. 

For the purpose of jurisdjction a snit to remove the karnavan of a 
Malabar Tarwad is not a suit for the recovery of the tarwad properties 
managed by the kernavan and to be valued as such, bata suit which aske 
for a relief that is incapable of valuation.—I, L. R., 4 Madr. 314, 

For the purpose of juriadiction (Madras Civil Courts Act, 1878,) the 
subject-matter of a suit to establish the validity of a charge upon property 
is, when the property is in exoess of the charge, the amount of the charge ; 
when the charge is in excess of the property, the value ofthe property. 
om Madr. 339. 

A, suit; wae brought to remove the karnavan of a Malabar tarwad from 
office on the grounds of migmanagement of tarwad property to the extent 
of more than Re. 2,500. The acts of mismanagement complained of were 
really done by the present defendant No. 1 as karnavan de facto. The 
above suit was withdrawn with leave to sue again. The defendant therein 
died and was succeeded by defendant No. 1, against whom the plaintiffs 
brought the present auig in the Cours of a District Munsif (to which all the 
adult, but none of the minor members of the tarwad were made parties), to 
obtain his removal from the office of karnavan alleging against him the 
acts of mismanagement above referred to :—Held, (1) that the suit was 
not barred by the previous suit and was within the jarisdiction of the Dis- 
trict Munsif ; ( 2) that the minor mambers of the tarwad were sufficiently 
represented on the record; (3) that the grounds alleged supported the 
action.—14 Madr. 78 bos 

_ Certain members of a Moplah family sued the others in a Subordinate 
Genrt to recover their | “gl share under Muhammadan‘law. The 
peoperty to be divided Gas more than Rs. 5,000 in value, but the share 
claimed by the plaintiffs was lesa. The Subordinate Judge passed. a decree, 
against which an @ppeal was preferred to the District Court, but the Dis- 
trict Judge retarned the appeal for presentation in the High Court. The 
appellants preferred a second appeal to the High Court against the decision’ 
of the District Judge, and also presented a petition praying for the revision 


~ 


Of his proceedings under Civil Provedure Code, sec. 622 :—Held (1), that 
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the District Court had jurisdiction to entertain dke. appeal ; (2): thad neither 
a second appeal nor a petition under Civil Préfedure Code, aec. 622, was 
the appropriate proceeding to be adopted by thé appellants, but an appeal 
as from an order made undér Civil Procedure Cofe, seos. 57, 582. The error 
of the appellants being one of form merely, the Court amended the second 
appeal as an appeal from an order of the Disttict Court and directed the 
District Judge to receive and dispose of the appeal from the Subordinate 
Court.—14 Madr. 462. | 
See 18 Madr. 520, noted under sec. 331 of the Civil Pro. Code. — | 
14. When the subject-matter of any suit or proceeding ie land, 
Valuation of suits forim. ® house, or a garden, its value shall, for the 
moveable property. purposes of the jurisiliction conferred by this 
Act, be fixed in manner provided by the Court-fees’ Act, 1870, section 


7, clause 5.* 
Note. 


See I. L. R., 15 Madr. 237, noted under seo. 596 of the Civil Proce- 
dure. Code. | | 

15. Every Conrt under this Act may require a witness or party 

to any suit or other proceeding pending in such 
Onth eo. Court to make such oath or affirmation as is 
prescribed by the law for the time being in force. oe 

16. Where, in any suit or proceeding, it is necessary for avy 
Court under this Act to decide any question 
regarding succession, inheritance, marriage, or 
caste, or any religious usage or institution, : 

(a) the Mahammadan law in cases where the parties are Muham- 
madaus, and the Hindu law in cases where the parties are Hindus, or 

(6b) any custom (if such there be), having the force of law, and 
governing the parties or property concerned, | 

shall form the rule of decision, unless such law or custom has, by 
legislative enactment, been altered or abolished. 

(c) In cases.where no specific rule existe, the Court shall act ac- 
cording to justice, equity, and good conscience. 
Note. 

Plaintiff sued as reversioner to recover certain land granted in lien of 
maintenance to a Hindu widow. The widow had left her village 16 years 
before suit and had not been heard of since:—Held, thet the question 
whether a presumption arose that the widow was dead was not a question 
regarding succession or inheritance to be decided according to Hindu law 
within the meaning of sec, 16 of the Madras Civil Oourte Act, 1873,—I. L. 
R., 11 Madr. 448. | 

What suits Judges can- _ 1%. No District Judge, Subordinate 
nob try. —- Sadge, or District Munsif, 'shall.try. any suit 
Ba eee 


* Seo. 6 of the Suits Valuation Act (VII of 1887) rans an follows': “On aird from 
the date on which rules under seo. 8 take effect.in any pare of the territories nader the 
administration of the Governor of Fort Saint George in Council to which the Madras 
Civil Gourts Act, 1873, extends, sec. 14 of that Act shall be repealed us regards that part 
of those territories.” 


Rule of decision. 
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to or in which he is s party or personally interested, of shall adjudt- 
‘cate upon any proceeding connected with, or arising out of, such suit. 
' No District Judge or Subordinate Judge shall try any Appeal 
against a decree or order passed by himself in another capacity. 

When any such suit, proceeding, or appeal, comes before any such 
officer, he shall report the ciroumstances to the Court to which he is im- 
mediately subordinate. — 

The superior Court shall thereupon dispose of the case in the man- 
ner prescribed by the Code of Civil Procedure, section 6. 

Nothing in the last preceding clause of thia section shall be deemed 
to affect:the extraordinary original civil jurisdiction of the High Court, 
— 
PART IV. 
oo -* Mieconpuor or Jupaxs. . 
18. ro District Judge, Subordinate Judge, or District Mousiff 
escacile and removal may, for any misconduct, be suspended or re- 
of District Judge, &c. moved by the Local Government. oe 

19. The High Court may, whenever it sees urgent necessity for 

Suspension &c., by High 80 doing, suspend a Subordinate Judge pend- 
Conrt. ing the orders of the Local Government. 

The High Court shall immediately report the ciroumstsnces ‘of 
such suspension, 

aud the Local Government shall make such order thereon aa it 
thinks fit. 

90. The High Court may suspend any District Munsif who is al- 

_— leged to have misconducted himself, or may 
Commission. = _ - - gpppint a Commission for enquiring into his 
_pileged misconduct. 

- The provisions of Act No. XXXVII of 1850 ( for regulating engii- 
ries into the behaviour of public servants) shall apply to enquiries under 
this Section, the powers conferred by that Act on the Government be- 
ing exercised by. the. High Court. | 

On receiving the report of the result of any such enquiry, the 
Righ Court may, if it think fit, remove the Munsif from office, or sns- . 
pend him, or reduce him toa lower grade. 

-21. The District Judge may gible abies jae whenever b he 

sees urgent necessity for so doing, an 18+ 
ae Fo. brit Mansif under his control. ai 

_- Whenever a District Judge exercises the power conferred by this 
snetion; he shall forthwith send to the High Court a fall report of the. 
circumstances of the case, together with the evidence, if any, and the 
High Court shall make such order thereon as it thinks fit. . 


Secs. 22-25.] | .’ MADRAS CIVIL COURTS. | 9 


| PART V. 
Minisreeiat Orricets. 
92. The ministerial Officers of the District Courts shatt b be ap- 
pointed, and may be suepended or removed, 
pee nee by the Judges of such Courts, whose orders 
in such matters shall be final, “subject to the control of the High 
Coart.”’* 
- 93.f The ministerial Officers of the Courts of the Subordinate 
Suspension &c., of minis- Judges and District Munsiffs, shall be appoint- 
torial officer. ed by such Subordinate Jadges and District 
Munsifs respectively, subject to the approval or confirmation of the 
District Judge within whose jurisdiction such Courts are situate, may, 
“subject to the control of the High Court,”* be suspended or removed 
from office either by the said District Judge or (subject to his approval 
or confirmation) by such Subordinate Judges and District Mansiffs 
respectively. 

24. Hvery appointment under this Part shall be made subject 

Rules by Local Govern. to such rules as the Local Government from 
ment. time to time prescribes on this behalf. 

Kivery person appointed under this Part shall perform such dutiés 
as may from time to time be imposed upon him by the presiding officer 
of the Court to which he belongs. 

The present Ministerial Officers of the Courts under this Act shall 

‘be deemed to have been appointed under this Part. 
24A.$ The Local Government may, at the instance of the Dis- 
Transfer of ministerial trict Judge, transfer: from any Court, except 
officers, the High Court, to any other Court, except 
the High Court, all or any of the ministerial officers of the Court of 
such Judge, or of any Subordinate Judge, or District Munsiff under 
his control. | 

The District Judge may transfer all or any of the ministerial officers 
of any Coart under his control to any other such Court. 





PART VI. aa 

MISCELLANEOUS. 
Despaiiine Ga denik Aw 95. In the event of the death of ene 
of Judge, District Judge, 


or of his being incapacitated by illness or otherwise for the per- 
formance of his duties, 


or of his absence from the station in which his Court is held, 


* The words quoted in soca. 22 and 23 have been added by Act XXI. of 1886. 
+ Sec. 23 has been anbstituted by Act XIX. of 1877. 
{ Sec, 24A has been added by Act XIX. of ae 

u 
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the senior Subordinate Judge of the District shall, without in- 
terruption to his ordinary duties, sssume charge of the District Judge’s 
office, and shall discharge such of the current duties thereof as are 
connected with the filing of suits and appeals, the‘execution of pro- 
cesses, and the like, . 

and shall continue in charge of the office until the same is resumed 
or assnmed by an officer duly appointed thereto. 

26. The District Judge, on the occurrence within his District 

Procedure on death &., of any vacancy in the office of District Munsif, 
of Munsiff. may, pending the orders of the High Court 
thereon, appoint such person as he thinks fit to act in such office; _ 

and he shall at- once report to the High Court the occurrence of 
every such vacancy and such appointment. 

27. Subject to the other provisions of this Act and to the rules 
for the time being in force and prescribed by 
the High Court in this behalf, the general con- 
trol over all the Civil Courts under this Act in any District is vested 
in tha District Judge. 

. 28. The Local Government may, by notification in the official 
Gazette, invest, within such local limits aa it 
shall from time to time appoint, 

any “district or’* Subordinate Judge with the jurisdiction of a 
Judge of a Court of Small Causes for the trial of suits cognizable by 
such Courts up to the amount of rupees five hundred, _ 

and any District Munsif with the same jurisdiction up to the 
amount of rupees fifty, “ or on the recommendation of the High Court 
up to any amount not exceeding Rupees two hundred,’’* 

and may, by like notification, whenever it thinks fit, withdraw 
such jurisdiction from the “ District or” * Subordinate Judgevor, Mun- 
sif so invested. 


General control. 


Powers of Small Causes. 


Notes. 

On 18th March 1873, the Government passed the following Order :— 

(i.) The Governor in Council is pleased to invest all Subordinate 
Judges in the Presidency of Fort St. George with the jurisdiction of a 
Judge of the Court of Small Causes for the trial of suits cognizable by such 
Courts up to the amount of 500 Rupees, and all District Munsifs within 
the Presidency of Fort St. George, with the same jurisdiction up to the 
amount of 50 Rupees. 

(2.) Sabordinate Judges and District Munsifs will exercise this juris- 
diction within the local limits of their jurisdiction as fixed by sec. 10 of Act 
Ill of 1873. 

(3.) When the Subordinate Judge and the District Munsif have con- 
current jurisdiction in suits cognizable as Small Causes up to the amount 
of 50 Rupees, the Courts must be guided in their procedure by sec. 6 of the 
Civil Procedure Code. 


* Jo sec. 28 the words quoted have been added by Act XXI. of 1885. 
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(4.) This Notification will have effect from lst March 1873. 


Applications from District Munsiffs exercising Small Cause powers 
. should be made to the District Court unless the defendant resides beyond 
the jurisdiction of the District Court.—8 M. H. ©. R., App. 10. 


29. [Para. 1 has been repealed by Act IX. of 1887, and paras. 2 and 3 
by Act XII. of 1891.] 
But, save as provided in this section, nothing hateia contained 
shal] be deemed to affect the said Madras Act. 
30. The High Court may permit the Civil Courts under its control 
to adjourn from time to time for periods not ex- 
Adjournment. ceeding in the aggregate two months in each 
year. 


ACT No. VII. OF 1892. 


PassED ON THE ]2TH Avausr 1892. 
An Act to establish an additional Civil Court for the City of Madras. 

W ueezas it is expedient to establish an additional Civil Court for 
the City of Madras ; It is hereby enacted as follows :— 

Betis cea ota 1. (1) This Act may be called the Madras 
" City Civil Court Act, 1892 ; and 

(2) It shall come into force at once, 

9. In this Act, unless there is something 
repugnant in the subject or context,— 

(1) “ City Court? means the Court established under the next fol- 
lowing section : 

(2) “‘ City of Madras” means the area within the local limits for 
the time being of the ordinary original civil jurisdiction of the High 
Court : 

(8) “High Court” means the High Court of Judicature at Madras : 
and 

(4) ‘Small Cause Court” means the Court of Small Causes: of 
Madras. 

3. The Local Government may, by notification in the official 

Constitution of the City Gazette, establish a Court, to be called the 
Court. Madras City Civil Court, with jurisdiction to 
receive, try and dispose of all suits and other proceedings of a civil 
nature not exceeding two thousand five hundred rupees in value and 
arising within the City of Madras, except suits or proceedings which 
are cognizable— , 

(a) by the High Court as a Court of Admiralty or Vice-Admiralty 
or asa Colonial Court of Admiralty, oras a Court having testamentary, 
intestate or matrimonial jurisdiction, or 


Definitions. 
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(b) by the Court for the relief of insolvent debtors, or 
(c) by the Small Cause Court. 
4, The Iocal Government may, by notification in the official 
Appointment, suspension Gazette, appoint’ so many persons as it may 
and removal of Jadges. thiok fit to be Judges of the City Court ; and 
may, for any misconduct, by # like notification, suspend or remove any 
Judge so appointed. 
5. (1) Every person appointed a Judge of the City Court ‘shall 
Jadse.-cf lip Ooutt. 40 be, by virtue of his office, a Judge of the Small 
be Judge of Small Cause Cause Court with respect to cases cognizable 
Court. by that Court. 
(2) Every such Judge shall be liable to perform any duties of a 
Judge of the Small Cause Court which the Chief Justice of the High 
Court may require him to perform, 


_ Powers of Judges when 6. When the City Court consists of more 


City Court consists of more 
than one Judge. than one Judge,— 


(a) each of the Judges may exercise all or any of the powers con- 
ferred on the Court by this Act or any other law for the time being in . 
force ; 
(b) the Local Governmené may appoint any one of the Judges to 
be the principal Jadge ; and 

(c) the principal Judge may, from time to time, make such arrange- 
ments as he may think fit for the distribution of the business of the 
Court among the various Judges thereof. 

7%. (1) The Judge of the City Court, or, when the Court consists 

Appointment, powers, of more than one Judge, the principal Judge, 
duties and punishment of may, from time to time, with the sanction of 
apniacer aD On CSEe: the Local Government, appoint as many clerks, 
bailiffs and other ministerial officers as may be necessary for the ad- 
ministration of justice by the Court and for the exercise and performance 
of the powers and duties conferred and imposed on it by this Act or 
any other law for the time being in force. 

(2) The officers so appointed shall exercise such powers and dis- 
charge such duties of a ministerial nature as the said Judge or princi- 
pal Judge may from time to time direct. 

(3) The said Judge or principal Judge may, subject to the control 
of the High Court,— 

(a) suspend or remove any officer so appointed, or 

(b) fine any such officer who is guilty of misconduct or neglect in 
the performance of the duties of his office. | 
. . (4) Any fine imposed on an officer under sub- section (3) may. be 


dedacted from hia salary. 
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8. All questions which arise in suits er other. proceedings under 
Questions arising in euits, this Act in the City Court shall be dealt with 
&c., under Act to be dealt and determined according to the law for the 
with according to law ad- : : ae : 
ministered by High Court. time being administered by the High Court 
in the exercise of its ordinary original civil jarisdiction, . 

9. When the subject-matter of any suit or other proceeding is 
—-‘Valnationof immoveable Jand or a house or a garden, its value for the 
property for jurisdictional purposes of the jurisdiction conferred on the 
coe «3 City Court by this Act shall, subject to the 
other provisions of this Act, be fixed in manner provided by the Oourt- 
fees Act, 1870, section 7, clanse v. 

10. Fees chargeable for serving or executing processes issued by- 
the City Court, or served or executed under its 
direction or control, shall be such as the High 
Court may prescribe with the approval of the Governor of Fort St. 
George in Council and the sanction of the Governor-General in Council. 


11. The powers conferred by Chapter XXXVI of the Code of 
Appointment of Recei- Civil Procedure on High Courts and District 
vers, Courts as tothe appointment of Receivers may 
be exercised by the City Court or any Judge thereof. 
12. In clause (a) of section 31 of the Presidency Small Cause Courts 
Amendment of Act XV Act, 1882, for the words “to the High Court” 
of 1883, section 31. the words “‘ to the Madras City Civil Court or 
the High Court of Judicature at Fort William or Bombay, as the case 
may be,”’ shall be sustituted. 
13. Whenever any suit or proceeding in the City Court is settled 
Repayment of half fees by agreement of the parties before issues have 
on settlement before hear- been settled or any evidence recorded, half 
a the amount of the institution fees paid by the 
plaintiff shall be repaid to him by the Court. 
14. When, under section 18 of the Letters Patent for the High. 
Allowance for fees paid Court,dated the twenty-eighth day of December 
in City Court incases're- 1865, or under section 25 of the Code of Civil 
ee eee Procedure, the High Court has removed for. 
trial by itself any suit from the City Court, fees on the scale for the 
time being in force in the High Court asa Court of ordinary original 
civil jarisdiction shall be payable in that Courtin respect of the suit 
and proceedings therein : | 
Provided that, in the levy of any such fees which, according to the 
practice of the Court, are credited to the Government, credit shall be 
given to the plaintiff in the suit for any fee which in the City Court he 
has already paid ander the Court fees Act, 1870, on the plaint. 


Process-fees. 
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Apseate 15. (1) The Court authorized to hear appeals 

: from the City Court shall be the High Court. 

_ (2) The period of limitation for an appeal from a decree or order 
of the City Court shall be the same as that provided by law for an ap- 
peal from a decree or order of the High Court in the exercise of its 
original jurisdiction. | 
16. Nothing in this Act contained shall 
jorinticton of High Ocurt. affect the original civil jurisdiction of the High 

Court. . 

Provided that— 

(1) if any suit or other proceeding is instituted in the High Court 
which, in the opinion of the Judge who tries the same (whose opinion 
shall be final), ought to have been instituted in the City Court, no costs 
shall be allowed to a successful plaintiff, and a successful defendant 
shall be allowed his costs as between attorney and client: 

(2) in any suit or other proceeding pending at any time in the 
High Court, any Judge of such Court may at any stage thereof make 
on order transferring the same to the City Court if in his opinion such 
suit or proceeding is within the jurisdiction of that Court and should be 
tried therein : 

(3) in any suit or other proceeding so transferred, the Court-fees 
Act, 1870, shall apply, credit being given for any fees levied in the 
High Court. 

17. The Oity Court shall use a seal of such form and dimensions 

as may be for the time being prescribed by 
the Local Government. 
18. (1) The Judge of the City Court, or, when the Court consists 
of more than one Judge, the principal Judge, 
shall, at the commencement of each year, draw 
up 8 list of holidays and vacations to be observed in the Court, and 
shall submit the same for the approval of the Local Government. 

(2) Such list, when it has received such approval, shall be pub- 
lished in the official Gazette, and the said holidays and vacations shall 
be observed accordingly. 


Seal to be used. 


Holidays and vacations. 
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ACT No. XII. OF 1887. 
| PassED ON THE 1lTH Marca 1887, 


(As amended up to date.) 


An Act to consolidate and amend the law relating to Oivil Oouris in 
Bengal, the North-Western Provinces, and Assam. 





WuHerEas it is expedient to consolidate and amend the Jaw relat- 
ing to Civil Courts in Bengal, the North-Western Provinves, and 
Assam ; It is hereby enacted as follows :— 





CHAPTER I. 
PRELIMINARY. 


1. (1) This Act may be called the Ben- 
gal, North-Western Provinces, and Assam 
Civil Courts Act, 1887. a : 

(2) It extends to the territories for the time being respectively 
administered by the Lieutenant-Governor of Bengal, the' Lieutenant- 
Governor of the North-Western Provinces, and the Chief Commis- 
sioner of Assam, except such portions of those territories as for the 
time being are not subject to the ordinary civil jurisdiction of the 
High Courts,* and 

(3) It shall come into force on the first day of J uly 1887, 

2. (1) [Repealed by Act XII. of 1891,] 

(2)f All Courts constituted, appointments, nominations, rules, 
and orders made, jurisdiction and powers conferred, and lists publish- 
ad under the Bengal Civil Courts Act, 187], or any enactment thereby 
‘sepealed or purporting expressly or impliedly to have been so constitu- 
ed, made, conferred, and published, shall be deemed to have been res« 
dectively constituted, made, conferred, and published under this Act; 
nd a 

(8) Any enactment or document referring to the Bengal Civil 
Jourts Act, 1871, or to any enactment thereby repealed, shall be con- - 
strued to refer to this Act or to the corresponding portion thereof. 


a 


Title, extent, and com- 
mencement. 


* The words “and except the Jhansi Division” have been repealed by the North- 
Vestern Provinces and Oudh Act (XX. of 1890), sec. 9. 


+ Here the word “ But,” repealed by Act XII. of 1891; (Repealing and Amending 
ct) has been omitted. 


16 BENGAL, N.-W. P., & ASSAM CIVIL COURTS. ([Sxcs. 3-7. 


CHAPTER IL 
Constirvrron or Crviz Courts, 


$3. There shall be the following classes of 
Civil Courts under this Act, namely :-— 


(1) the Court of the District Judge ; 

(2) the Court of the Additional Judge ; 

(3) the Court of the Subordinate Judge ; and 
(4) the Court of the Munsif. 


4. The Local Government may, with the previous sanction of the 

Number of District Jud- Governor-General in Council, increase or re- 

ges and Subordinate Jud- duce the number of District Judges and Sub- 
ges. ordinate Judges now fixed. 


Classes of Courts. 


5. The Local Government may, subject to the control of the Go- 
vernor-General in Council, alter the number of 


Number of Munsifs. : 
Munsifs now fixed : 


Provided that, except in the case of Munsifs whose monthly salary 
does not exceed two hundred and fifty rupees, an increase of the number 
of Munsifs now fixed shall not be made by the Local Government with- 
out the previous sanction of the Governor-General in Council. 


6. (1) Whenever the office of District Judge or Subordinate 
Vacanciesamong Diatrics Judge is vacant by reason of the death, resig- 
or Subordinate Judges. nation, or removal of the Judge or other cause, 
or whenever the Governor-General in Council has sanctioned an in- 
crease of the number of District Judges or Subordinate Judges, the 
Local Government may fill up the vacancy or appoint the additional 
District Judges or Subordinate Judges, as the case may be. 


(2) Nothing in this section shall be construed to prevent a Local 
Government from appointing a District Judge or Subordinate Judge 
to discharge for such period as it thinks fit, in addition to the functions 
devolving on him as such District Judge or Subordinate Judge, all or 
any of the functions of another District Judge or Subordinate Judge, 
as the case may be. 


¢@. (1) Whenever the office of Munsif is vacant, or whenever 
Vacancies among Mun- the Local Government increases the number 
sifs. of Munsifs, the High Court shall nominate 
such person as it thinks fit to be a Munsif, and the Local Government 
shall appoint him accordingly, 


(2) The Local Government may, after consultation with the High 
Court, and with the previons sanction of the Governor-General in 
Council, make rules as to the qualifications of persons to be appointed 
to the office of Munsif. 
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(3) When rules have been made under sub.section (2), & person 
shall not be nominated under sub-section one he possesses the 
qualifications required by the rules. 


_ 8. (1) When the business pending before any District Judge re- 
quires the aid of Additional Judges for its 
speedy disposal, the Local Government may, 
upon the recommendation of the High Court, and with the previous 
sanction of the Governor-General in Council, appoint such Additional 
Judges as may be requisite. 

(2) Additional Judges so appointed shall discharge any of the fanc- 
tions of a District Judge which the District Judge may assign to them, 
and, in the discharge of those functions, they shall exercise the same 
powers as the District Judge. 


9.. Subject to the superintendence of the High Conrt, the District 

er Judge shall have administrative contro] over 

Ph iad of all the Civil Courts under this Act within the 
local limits of his jurisdiction. 


10. (1) In the event of the death, resignation, or senoeal of 
Temporary charge of the District Judge, or of his being incapa- 
District Court. citated by illness or otherwise for the per- 
formance of his duties, or of his absence from the place at which his 
Court is held, the Additional Jadge, or, if an Additional Judge is not 
present at that place, the senior Subordinate Judge present thereat, 
shall, without relinquishing his ordinary duties, assume charge of the 
office of the District Judge, and shall continue in charge thereof until 
the office is resumed hy the District Judge, or assumed by an officer 
appointed thereto. 

(2) While in charge of the office of the District Judge, the Addi- 
tional Judge or Subordinate Judge, as the case may be, may, subject 
to any rules which the High Court may make in this behalf, exercise 
any of the powers of the District Judge. 


Additional Judges. 


11.. (1) In the event of the death, resignation, or removal of a 
Transfer of proceedings Subordinate Judge, or of his being incapa- 
on vacation of office of Sub- citated by illness or otherwise for the perfor- 
oecinee, -qudee mance of his duties, or of his absence from the 
place at which his Court is held, the District Judge may transfer all 
or any of the proceedings pending in the Court of the Subordinate 
Jadge either to his own Court or to any Court under his ad ministra- 
tive control competent to dispose of them. 


(2) Proceedings transferred under sub-section (1) shall be dis- 
posed of as if they had been instituted in the Court to which they are 
#0 transferred : 

3 
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(8) Provided that the District Jadge may re-transfer to the Court 
of the Subordinate Judge or his successor any proceedings transferred 
under sub-section (1) to his own or any other Court. 

(4) For the purposes of proceedings which are not pending in the 
Court of the Subordinate Judge on the occurrence of an event referred 
to in sub-section (1), and with respect to which that Court has exclusive 
jurisdiction, the District Judge may exercise all or any of the jurisdic- 
tion of that Court. 

42. (1) A District Judge, on the occurrence within the local 
Temporary charge of /imits of his jurisdiction of any vacancy in the 
office of Muusif. office of Munsif, may appoint such person as 
he thinks fit to act in the office until that person is relieved by a Munsif 
appointed under section 7, or his appointment is cancelled by the 
District Judge. 

(2) The District Judge shall forthwith report to the High Court 
the occurrence of every such vacancy and the making and cancelling 
of every such appointment. 

13. (1) The Local Government may, by notification in the 
official Gazette, fix and alter the local limits 
of the jurisdiction of any Civil Court under 
this Act. 

(2) If the same local jurisdiction is assigned to two or more 
Subordinate Judges or to two or more Munsifs, the District Judge 
may assign to each of them such civil business cognizable by the 
Subordinate Jadge or Munsif as the case may be, as subject to any 
general or special orders of the High Court, he thinks fit. 

(8) When civil business arising in any local area is assigned by 
the District Judge under sub-section (2) to one of two or more Sub- 
ordinate Judges or to one of two or more Munsifs, a decree or order 
passed by the Subordinate Judge or Munsif shall not be invalid by 
reason only of the case in which it was made having arisen wholly or 
in part in a place beyond the local area if that place is within the local 
limits fixed by the Local Government under sub-section (1). _ 

(4) A Judge of a Court of Small Causes appointed to be alsoa 
Sabordinate Judge or Munsif is a Subordinate Judge or Mansif, as the 
case may be, within the meaning of this section. 

(5) The present local limits of the jurisdiction of every Civil 
Court under this Act shall be deemed to have been fixed under this 
section. 

14. (1) The Local Government may, by notification in the official 

Gazette, fix and alter the place or places at 
Place of sitting of Courts. which any Civil Court under this Act is to be 
held. | ws 


Powor to fix local limits 
of jurisdiction of Courts. 
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(2) All places at which any such Courts are now held shall be 
deemed to have been fixed under this section. | 

15. (1) Subject to such orders as may be made by the Governor- 

; General in Council, the High Court shall pre- 
Vacations hee pare a list of days to be observed in each year 
as close holidays in the Civil Courts. | 

(2) The list shall be published in the local official Gazette. 

(8) A judicial act done by a Civil Court on a day specified in the 
list shall not be invalid by reason only of its having been done on that 
day. ; 

16. Every Civil Court under this Act shall use a seal of such 
form and dimensions as are prescribed by the 
Local Government. 

17. (1) Where any Civil Court under this Act has, from any 

Continuance of proceed. ©2USe, ceased to have jurisdiction with respect 
ings of Courts ceasing to to any case, any proceeding in relation to that 
mare saneccuon case which, if that Court had not ceased to 
have jurisdiction, might have been had therein, may be had in the Court 
to which the business of the former Court has been transferred. 

(2) Nothing in this section applies to cases for which provision. is 
made in section 628 or section 649 of the Code of Civil Procedure or 
in any other enactment for the time being in force. 

jeg 
CHAPTER III. 
ORDINARY JURISDICTION. 

18. Save as otherwise provided by any enactment for the time 
itens ob original Juries being in force, the jurisdiction of a District 
‘diction of District or Sub- Judge or Subordinate Judge extends, subject 
ordinate Jugge- to the provisions of section 15 of the Code of 

Civil Procedure, to all original suits for the time being cognizable by 

Civil Courts. 
19. (1) Save as aforesaid, and subject to the provisions of sub- 
ear section (2), the jurisdiction of a Munsif ex- 

a Vmadiction of tends to all like suits of which the value does 

not exceed one thousand rupees. 

(2) The Local Government may, on the recommendation of the 
High Court, direct by notification in the official Gazette, with respect 
to any Munsif named therein, that his jurisdiction shall extend to all 
like suits of such value not exceeding two thousand rupees as may be 
specified inthe notification. | 


Seals of Courts. 


Notes. 
_ _A Munsif has jurisdiction to try a suit brought under sec. 283 of the 
Civil Procedure Code to test the question whether ® property which has 
been attached in execution is liable to pay the claim of the creditor, the 
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value of the property being over one thousand rupees, but the amount of 
the debt being less than that sum. In such suits the amount which ia to 
settle the jurisdiction of the Court, is the amount which is in dispute, and 
whioh the creditor wonld recover if successful, viz., the amount due to him, 
and not the value of the property attached, unless the two amounts happen 
to be identical. Janki Das v. Badri Nath, I. L.-R., 2 Al. 698 ; Gulzari Lal 
v. Jadaun Rai, I. L. R., 2 Al. 799; Krishnama Chariar v. Srinivasa Ayyan- 
gar, I. L. R., 4 Madr. 3389; and Dayachand Nemchand v. Hemchand 
Dharamchand, I. L. B., 4 Bom. 515, followed.—I. L. R., 15 Cal, 104, 

In a suit instituted in the Court of a Mansif by a member of a Muham- 
madan family to have her share of the family property partitioned, the 
value of the plaintiff's share was found to be less than Rs. 1,000, and the 
value of the whole family property exceeded Rs. 1,000. The lower Ap- 
pellate Court decreed partition not only of the plaintiff's share, but also of 
the shares of the defendants inter se, though such partition was not asked 
for. Held that the subject-matter in dispute in the suit, within the mean- 
ing of sec. 20 of the Bengal Civil Courts Act (VI of 1871), was the share 
which the plaintiff asked to have partitioned ; that it was immaterial that 
that share was at the date of thesuit a portion of family property which 
exceeded Rs. 1,000 in value; and that the Munsif therefore had jurisdiction. 
to hear the suit. Vydinatha v. Subramanaya, Kirty Churn Mitter v. Aunath 
Nah Deb, Shaikh Khoorshed Hossein v. Nubbee Fatima, and Ram Chandra 
Narayan v. Narayan Mahadev, distinguished. Held also that the lower Ap- 
pellate Court had no jurisdiction to partition as amongst the defendants the 
-_ Sate fae property left after the partitioning off of the plaintiff's share. 

See I. L. B., 4 Al. 820, noted under sec. 7 of the Court Fees Act. 


20. (1) Save as otherwise provided by any evactment for the time 

Appeals from District being in force, an appeal from a decree or 

and Additional Jadges. order of a District Judge or Additional Judge 
shall lie to the High Court, 

(2) An appeal shall not lie to the High Court from a decree or 
order of an Additional Judge in any case in which, if the decree or 
order had been made by the District Judge, an appeal would not lie 
to that Court. 

; 21. (1) Save as aforesaid, an appeal from 
decodes aa eral hag a decree or order of a Subordinate Tadge shall 
lie— 

(a) to the District Judge where the value of the original suit in 
which or in any proceeding arising out of which the decree or order 
was made did not exceed five thousand rupees, and — 

(b) to the High Court in any other case. 

(2) Save as aforesaid, an appeal from a decree or order of a Mun- 
sif shall lie to the District Judge. 

(8) Where the function of receiving any appeals which lie to the 
District Judge under sub-section (1) or sub-section (2) has been as- 
signed to an additional Judge, the appeals may be preferred to the 
Additional Judge. : 
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(4) The High Court may, with the previous sanction of the Local 
Government, direct by notification in the official Gazette, that appeals 
lying to the District Judge ander sub-section (2) from all or any of the 
decrees or orders of any Munsif shall be preferred to the Court of such 
Subordinate Judge as may be mentioned in the notification, and the 


appeal shall thereupon be preferred accordingly. 
Notes. 

The appeal from the decree or order of a Subordinate Judge or Munsif, 
where the amount or value of the subject-matter in dispute in @ anit ex- 
ceeds Ra. 5,000, lies tothe High Court, although the amount or value of the 
subject-matter in dispute in appeal is less than Rs. 5,000.—9 B. L. R., 190. 

The appeal from an order of a Sabordiuate Judge directing execution 
to issue lies to the District Judge, and not to the High Court, where tho 
amount claimed in a suit is under Rs. 5,000, although the amount sought te 
be recovered in execution has, by the addition of interest since decree, 
grown to a sum exceeding Ra. 5,000.—10 B. L. R., 290. 

An appeal lies from an order rejecting an application for a Receiver 
under sec. 503 of the Code of Civil Procedure, and the order on appeal is 
final under sec. 588. Gossain Dulmir Puri v. Tekait Hetvarain, 6 0. L. R., 
467, followed. The Court to which such an appeal lies from the order of 
a Subordinate Judge is under sec, 21 of Act XII of 1887, the High Court 
where the value of the suit is above Rs. 5,000, and the District Judge's 
Court in other cases.—I. L. R., 17 Cal. 680. 


The plaintiffs sued for the cancellation of a bond for the payment of 
Rs. 6,000 together with interest thereon at the rate of four per cent. per 
meonsem, alleging that they had executed such bond under the impression 
that it was a bond for the payment of Rs. 3,000 together with interest thereon 
at the rate of one and a half per cent. per mensem, whereas the defendants 
had fraudulently caused them to execute the bond in suit. The plaintiffs 
paid into Court Rs. 3,000 together with interest at the rate of one and a 
half per cent. per mensem. Held that the value of the subject-matter in dis- 
pate was the difference between Rs. 3,000 and Rs. 6,000 or thereabouts, 
and, therefore, an appeal from the decree of the Court of first instance pre- 
ferred to the District Judge was cognizable by him.—2 Al. 148. 

The plaintiffs saed for the possession of certain immoveable property, 
alleging that they had mortgaged such property to the defendants, and 
that the mortgage debt had been satisfied ont of the profits of the property. 
The defendants set up a defence to the sait whioh raised the question of the 
proprietary right of the plaintiffs to the property. The value of the mort- 
Sagees’ interests in the property was below Rs. 5,000; the value of the: 
mortgaged property exceeded that amount. On appeal to the High Court 
from the original decree of the Subordinate Judge in the suit it was conten-. 
ded that the appeal from that decree lay to the District Court and not to the 
High Court. Held that the “ subject-matter in diapute,” within the meaning 
of sec. 22 of Act VI of 1871, was the mortgage and the mortgagees’ rights 
under it, and that, the value of this being only Ra. 2,000, the appeal shonld 
have been preferred to the District Court. Second Appeal No. 1039 of 1877 
(Unreported, decided the 18th January, 1878), dissented from.—2 Al. 778. 


Seo I. L. R., 2 Al. 625, noted under sec. 108 of the Evidence Act. See. 
also I, L. B., 4 Al. 320, noted under seo. 7 of the Court Foes Act. 
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CHAPTER Iv. 
Specla, JUgisDIcTION. 
92. (1) A District Jadge may transfer to any Subordinate Judge 
ee Ge ee under his administrative control any appeals 
Subordinate Judges ap- pending before him from the decrees or orders 
peals from Munsifs. of Munsifs. 

(2) The District Judge may withdraw any appeal so transferred, 
and either hear and dispose of it himself or transfer it toa Court un- 
der his administrative control competent to dispose of it. 

(3) Appeals transferred under this section shall be disposed of 
subject to the rules applicable to like appeals when disposed of by the 
District Jud ge. 

23. (1) The High Court may, by general or special order, autho- 

rize any Subordinate Judge or Munsif to take 
Exercise by subordinate < € ase 
Jndge or Munsif of juris cognizance of, or any District Judge to trans- 
diction of Diatrict Courtin fer to a Subordinate Judge or Mounsif under 
a a his administrative control, any of the proceed- 
ings next hereinafter mentioned, or any class of those proceedings 
specified in the order. 

(2) The proceedings referred to in sub-section (1) are the fol- 
lowing, namely :— 

(a2) proceedings under Bengal Regulation V., 1799 (to limit the 
Interference of the Zillah and City Courts of Dewanny Adwalut in the 
Erecution of Wills and Administration to the Estates of persons dying | 
tntestate) ; 

(5) [Repealed by the Guardians and Wards (Act VIII. of 1890.)] 

(c) [Repealed by the Succession Certificate (Act VII, of 1889.) ] 

(7) proceedings under the Indian Succession Act, 1865, and the 
Probate and Administration Act, 1881, which cannot be disposed of by 
District Delegates ; and 

(e) references by Collectors under section 8220 of the Code of 
Civil Procedure. 

(8) The District Jadge, may withdraw any such proceedings 
taken cognizance of by, or transferred to, a Subordinate Judge or 
Mansif, and may either himself dispose of them or transfer them to a 
Court under his administrative control competent to dispose of them. 

Note. 

_ The words in seo. 24 of the Bengal Civil Courts Act (XII of 1887) 
“ aubject to the rules applicable to like proceedings when disposed of by 
the District Judge,” include the rales relating to appeals. Therefore orders 
aay under that section by a Subordinate Judge in proceedings under the 
gal Minors Act (XL of 1858) transferred to him under sec. 23 (2) (b) 
of the former Act, are appealable to the High Court and not to the Court 

of the District Judge.—I. L. B., 13 Al. 78. | 
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oA. (1) Proceedings taken cognizance of by, or transferred to, 
Disposal of proceedings * Subordinate Judge, or Munsif, as the case 
referred toin lastforeguing may be, under the last foregoing section, 
oe shall be disposed of by him subject to the 
rules applicable to like proceedings when disposed of by the District 
Judge : 

Provided that an appeal from an order of a Munsif in any such 
proceeding shall lie to the District Judge. 

(2) An appeal from the order of the District Judge on the appeal 
from the order of the Munsif under this section shall lie to the High 
Conrt if a further appeal from the order of the District Judge is allowed 
by the law for the time being in force. 

95. The Local Government may, by notification in the official 

Gazette, confer, within such local limits as it 
dite dudes ger Monvife thinks fit, upon any Subordinate Judge or Mun- 
with Small Cause Court gif, the jurisdiction of a Judge of a Court of 
eer Small Causes under the Provincial Small Cause 
Courts Act, 1887, for the trial of suits cognizable by such Courts, up 
to such valne not exceeding five hundred rupees in the case of a Sub- 
ordinate Judge or one hundred rupees in the case of a Munsif as it 
thinks fit, and may withdraw any jurisdiction so conferred. 

CHAPTER V. 
MISFEASANCE. 


26. Any District Judge, Additional Judge, Subordinate Jndge, 
Suspension cheemnvatoe. “O° Munasif, may, for any misconduct, be sus- 
Judges by Local Govern- pended or removed by the Local Govern- 
ment. 
ment. 
27. (1) The High Court may, whenever 
sate Judes ty Sigh Goch it sees urgent necessity for so doing, suspend 
a Subordinate Jadge. 


(2) Whenever the High Court suspends a Subordinate Judge 
under sub-section (1), it shall forthwith report to the Local Govern- 
ment the circumstances of the suspension, and the Local Government 
shall make such order with respect thereto as it thinks fit. 

‘ 28. (1) The High Court may appoint a 
Mansif by High Court, alof commission for enquiring into alleged miscon- 
duct of a Munsif. 

(2) On receiving the report of the result of the inquiry, the High 
Court may, if it thinks fit, remove or suspend the Maneif. 

(3) The provisions of Act No. XXXVII. of 1850 ( for regulating 
Inguirtes into the behaviour of Public Servants) shall apply to inquiries 
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under this section, the powers conferred by that Act on the Govern- 
‘ment being exercised by the High Coart. 

(4) The High Court may, before appointing the commission, sus- 
pend the Munsif, pending the result of the inquiry. 

(5) The High Court may, without appointing a commission, remove 
or suspend a Munsif. 

29. (1) A District Judge may, whenever he sees urgent necessity 

Suspension of Munsif by for so doing, suspend a Munsif under his ad- 
District Judge. ministrative control. 

(2) Whenever a District Judge suspends a Munsif under sub-sec- 
tion (1), he sball forthwith report to the High Court the circumstances 
of the suspension, and the High Court shall make such order with res- 
‘pect thereto as it thinks fit. 


i 
CHAPTER VI. 
MINIsteRIaAL OFFICERS. 

30. District Judges shall appoint the ministerial officers of their 
Ropilclnent aud removal Courts, and, subject only to the control of the 
of ministerial officers of Local Government, may remove or suspend 
District Courts. those officers, or fine them in an amount not 
exceeding one month’s salary. 

Ac pciatenent waa voworal 31. (1) The ministerial officers of the 
of ministerial officers of Civil Courts subject to the administrative con- 
other Courts. trol of the District Judge shall be appointed— 

(a) in the case of an appointment not likely to last, and not last- 
ing, longer than two months, by those Courts, and 

(b) in any other case, by the District Judge. 

(2) An additional Judge, Subordinate Judge, or Munsif, may, by 
order, remove or suspend, or fine in an amount not exceeding one 
month’s salary, any ministerial officer of his Court who is guilty of 
misconduct or neglect in the performance of the duties of his office. 

32. The provisions of the two last foregoing sections shall be 

Avpoietaent end vemoval subject to the following modifications in their 
of ministerial officers on application to ministerial officers employed by 
joint establishments. more Civil Courts than one, namely :— —_ 

(a) appointments not likely to last, and not lasting, longer than 
two months, shall be made by the Court of highest class among those 
Courts, or, where there is no difference in class among those Courts, 
by the senior among the presiding Judges thereof ; and 

(6) such ministerial officers may not be removed or suspended by 
any Oourt except the Coart which under clause (a) of thie section is for 
the time being charged with the duty of making appointments to fill 
temporary vacancies. 
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33. The District Jodge, subject only to the control of the Local 

General powers of Diss Government, may, by order, suspend or re- 

trict Judge. move any ministerial officer to whom section 

31 or section 32 applies, and may, on appeal or otherwise, reverse or 

wodify any order made under either of those sections by any Court 
under his administrative control. 

34. (1) The Local Government may, at the instance of the High 

: Court or of a District Judge, tranefer a minis- 

oe of ministerial terial officer from any Civil Court ander this 

Act to any other such Court. 


(2) The District Judge may transfer a ministerial officer from any 
such Court within the local limits of his jurisdiction to any. other such 
Court within those limits. 

35. Any fine imposed ander this chap- 
Recovery of fines. ter muy be recovered by deduction from the 
salary of the person fined. 


CHAPTER VII. 
SUPPLEMENTAL PROVISIONS. 


36. (1) The Local Government may invest with the powers of 


Power to confer powers any Civil Court under this Act by name or in 
of Civil Courts on officers, virtne of office,— 


(a) any officer in the Chutia Nagpur, Jalpaigori, or Darjiling dis- 
trict, or in any part of the territories administered by the Chief Com- 
missioner of Assam, except the district of Silhat, or, 

()) after consultation with the High Court, any officer serving in 
any other part of the territories to which this Act extends and belong- 
ing to a class defined in this behalf by the Local Government with the 
previous sanction of the Governor-General in Council, 

(2) Nothing in sections 4 to 8 (both inclusive), or sections 10 to 
12 (both inclusive), or sections 27 to 35 (both inclusive), applies to any 
officer so invested, but all the otber provisions of this Act shall, so far 
as those provisions can be made applicable, apply to bim as if he were 
a Judge of the Court with the powers of which he is invested. 


(3) Where, in the territories mentioned in clause (a) of sub-sec- 
tion (1), the same local jurisdiction is assigned to two or more officers 
invested with the powers of a Mansif, the officer invested with the 
powers of a District Judge may, with the previous sanction of the Local 
Government, delegate his functions under sub-section (2) of sect tion 
13 to an officer invested with the powers of a Subordinate Judge or to 
one of the officers invested with the powers of a. Munsif.. 

Ww 4 
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(4) ‘Where the place at which the Court of an officer invested 
with powers under sub-section (1) is to be held has not been fixed under 
section 14, the Court may be held at any place within the local limita 


of its jurisdiction. 
37. (1) Where in any suit or other proceeding it is necessary for 
Certain decisions to be a Civil Court to decide any question regarding 
according to native law. succession, inheritance, marriage, or caste, or 
any religious usage or institution, the Mahammadan law in cases where 
the pafties are Muhammadans, and thé Hindu law in cases where the 
parties are Hindus, shall form the rule of decision, except in so far as 
such as Jaw has, by legislative enactment, been altered or abolished, 


(2) In cases not provided for by sub-section (1) or by any other 
law for the time being in force, the Court'shall act according to justice, 
equity, and good couscience, 

Notes. 


Under sec. 24 of Act VI of 1871, Mahomedan law is not strictly ap- 
plicable to questions relating to gift arising in suits, but it is equitable, as 
br ween Mahomedans, to apply that law to such questions.—6 N.-W., P., H. 
C. R., 2. 

A deed of gift of his estate, executed by a person of somewhat weak 
mind, in favour of two of his sons, one an adult and the other a minor, 
without division or detail of their respective shares, whereby a younger son 
and several daughters were excluded from inheritance, was set: aside by the 
Court under the general rule of Mahomedan law that any thing which is 
capable of division, when given to two persons, should be divided by the 
donor at the time of the gift, or immediately subsequent thereto, and prior 
to the delivery to the donees, and the special rule that a gift of undivided 
property is absolutely invalid where one of the donees is a minor son ; jus- 
tice, equity, and good conscience not requiring, under the circumstances of 
the conse, that the deed should.be maintained. K devised a certain estate 
to his son Z, but directed that the divise should only take effect on his 
death in respect of a portion of the property which was rent-free land, and 
that, with regard to the remainder, his son A should hold possession for the 
purpose of collecting and paying the Government revenue due on both por- 
tions, without rendition of accounts, until such time as Z should havea son 
competent to manage land paying revenue. Z executed a deed of gift of his 
estate. He never came into possession of the secoud portion of the property, 
Held, with reference to the question whether the donor had fulfilled the re- 
quirements of Mahomedan Jaw by patting the donees into immediate pos- 
Bession, that the deed, having operated in respect of the first portion of the 
property which Z had become possessed of under the will, operated in res- 
pect of the second.—6 N.-W. P., H. C. R., 338, 


Sec. 2 of Act XXVIII of 1855 is the law applicable to suits on contracts 
Whereby interest is recoverable, and it applies to such contracts indiscrimi- 
mately of the creed of the contracting parties. Where it was stipulated in 
a bond that, on default of the payment of the principal amount, together 
‘with interest at the rate of ]} per cent. per mensem within a certain period, 
interest should be payable at the rate of 6} per cent. per mensem from the 
date of the execution of the bond, and that, on default of payment of such 
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I 
interest at the eyd of any six months, compound interest should be payable 
at the rate of 131 per cent. per mensem, the Court, treating the rate of in- 
terest agreed to be paid on default as intended as a penalty, came to the con- 
clusion that the rate was so high that it would not be equitable to enforce 
the penalty, and therefore decreed the principal amount claimed with in- 
terest at the rate of 1} per cent. per mensem.—6 N.-W. P., H. 0. R., 358. 


When a Muhammadan sue his wife for restitution of conjugal righta, 
such suit is to be determined with reference to Muhammadan law, 8 W. R., 
P. C.,3;8. C., 11 Moore’s Ind. Ap. 551, and not with reference to the 
genera] jaw of contract. Under Muhammadan law, if a wife’a dower is 
*“‘nrompt,” she is entitled, when her husband sues her to enforce his con- 
jogal rights, to refuse to cohabit with him, until he hns paid her her dower, 
and that notwithstanding that she may have left his honse without de- 
manding her dower and only demands it when he suen, and notwithstand- 
ing also that she and her husband may have already cohabited with consent 
since their marriage. Abdool Shukkoar v. Raheemoonissa, H. C, R., N.-W. 
P., 1874, p. 94, followed. When, at the time of marriage, the payment of 
dower has not been stipulated to be “deferred,” payment of a portion of 
the dower must be considered “ prompt.” The amount of such portion is to 
be determined with reference to custorn, Where there is no custom it must 
be determined by the Court, with reference to the status of the wife and 
the amount of the dower. Where a Court, following this rule, determined 
that one-fifth only of a dower of Rs. 5,000 not stipulated to be “ deferred” 
must be considered ‘‘ prompt, ” inasmuch as the wife had been a prostitute 
and came of a family of prostitutes, it exercised its discretion soundly.—I. 
L. R., 1 Al. 483. 


H, being in possession of certain real property on her own account and 
on account of her nephew and niece, minors, of whose persons and property 
she had assumed charge in the capacity of guardian, sold the property, in 
good faith and for valuable consideration, in ordor to liquidate ancestral 
debts, and for other necessary purposes and wants of herself and the minors. 
Held that, under Muhammadan law and according to justice, equity, and 
good conscience, the sales were binding on the minors.—1 Al. 533. 


Held (Stuart, U. J., and Pearson, J., dissenting) that where the vendor 
is a Hindu a suit to enforce a right of pre-emption founded upon Muham- 
madan law is not maintainable. Chundo v. Alim-ud-din, H. C. R., N.-W. 
P., 1874, p. 28, overruled. Poorno Singh v. Hurrey Churn Surmah, 10 B. 
L, R., 117, followed.—1 Al. 564. 


See also I. L. R., 4 Al. 343. 
38. (1) The presiding officer of a Civil Court shall not try any 
aaeeae oe a Bult or other proceeding to which he is @ party, 
or in which he is personally interested, 
(2) The presiding officer of an appellate Civil Court under this Act 
shall not try an appeal against a decree or order passed by himself in 
another capacity. ' 


(3) When any such suit, proceeding, or appeal as is referred to 
in sub-section (1) or sub-section (2) comes before apy such officer, the 
officer shall forthwith transmit the record of the case to the Court to 
which he is immediately subordinate, with a report of the circumstan- 
ces attending the reference, 
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(4) The superior Court shall thereupon dispose of \the case under 
section 25 of the Code of Civil Procedure. 

(5) Nothing in this section shall be deemed to affect the extra- 
ordinary original civil jurisdiction of the High Court. 7 


39. For the purposes of the last foregoing section, the presiding 
Subordination of Courts Officer of a court subject to the administrative 
to District Court. control of the District Judge shall be dvemed 
to be immediately subordinate to the Court of the District Judge, and, 
for the purposes of the Code of Civil Procedure, the Court of sach an 
officer shall be deemed to be of a grade inferior to that of the Oourt of 
the District Judge. 
40. (1) This section and sections 15, 32, 
Me alibiery ie aoe o 37, 38, and 39, apply to Courts of Small 
Page *" Causes constituted under the Provincial Small 
Cause Courts Act, 1887. 


(2) Save as provided by that Act, the other sections of this Act do 
not apply to those Courts. 


[ 29] 
BOMBAY CIVIL COURTS. 
ACT No. XIV. OF 1869. 


Passep oN THE 19TH Marcu 1869. 
(As amended up to date.) 
An Act to consolidate and amend the law relating to the District and 
Subordinate Oivil Courts in the Presidency of Bombay. 


Wuenzas it is expedient to consolidate and amend the law relat- 
ing to the district and otheh subordinate Civil 
Courts in the Presidency of Bombay ; It is 
aereby enacted as follows :— | 





Preamble. 


Part I.—Preliminary. 


1. This Act may becalled “The Bombay Civil Courts’ Act, 
Short title. 1869,” and extends only to the territories 
Extent. (other than Sindh) under the government of 

the Governor of Bombay in Council in which the Code of Civil Proce- 
dure is now in force, 

But the Governor of Bombay in Council may, by notification in 

the Government Gazette, extend this Act to any other of the territories 
under such Government in which the said Code is not in force, or to 


Bindh, 
Note. 
A suit within the pecuniary and other limits prescribed for Courta of 


Small Causes, in which an officer of Government is a party in his officig) | : 


capacity, may be entertained by a Court of Small Causes m the mofussil: 
The phrase “ Local Government” used in sec. 9, and defined in sec. 1 of Act 
XT. of 1865, does not apply to the Collectot of a District, but rather to the 
Governors of Lieutenant-Governor of Presidencies, or Commissioners of 
Provinces.—10 Bom. H. ©. R., (A. C.) 308. 


2. [Repealed by Act XIV. of 1870.] 

Parr LI.—District and Sadr Stations. 

3. The Governor of Bombay in Council may, from time to time, 
Alteration and creation by notification in the Government Gazette, 

of districta. alter the limits of existing zilas (which shall 
hereafter be called districts), and create new districts for the purposes 
of this Act. 

4. The Governor of Bombay in Council may also, from time to 
Position of Sadr station, time, by motifi¢ation ia the Government Gazette, 
_ alter the position of the sadr atation in, any 

district, aud fix the position of the sadr station in any new district. 
Pomeienasy : 
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Parr JII.—-Déstrict Courts. 
5. There shall be in each district a District Court presided over 
by a judge to be called the District Judge. 
He shall be appointed by the Governor of 
Bombay in Council by whose authority only he shall be liable to be 
suspended or removed from his appointment, 
6. The District Judge shall ordinarily hold the District Court at 
the sadr station in his district, but may, with 
Situation of District Court. the previous sanction of the High Oourt, hold 
it elsewhere within the district. 


District Judges. 


7. The District Court shall be the principal Court of original civil 
Original jurisdiction of jurisdiction in the district, within the meaning 
District Conrt. of the Code of Civil Procedure. 


8. Except as provided in sections 16,17, and 26, the District 
Court shall be the Court of Appeal from all 
decrees and orders passed by the subordinate 
aaleg from which an appeal lies under any law for the time being in 
orce. 
9. The District Judge shall have general control over all the 
Control and inspection Civil Courts and their establishments within 
of Conrts. the district, and it shall be his duty to inspect, 
or to cause one of his assistants to inspect, the proceedings of all the 
Courts subordinate to him, and to give such directions with respect to 
matters not provided for by law as he may think necessary. 
The district judge shall also refer to the High Court all such mat- 
ters as appear to him to require that arule of that Court should be 
made thereon. 


Note.—See.10 Bom. H. C. R., (A. C.) 308, noted under sec. 1. 


10. The district judge shall obey all ‘writs, orders, or processes 
issued to him by the High Court, and shall 
make such returns or reports thereto under his 
signature and the seal of the Court as the exigencies of the case re- 
quire. . | 

He shall further furnish such reports and returns and copies of 
proceedings as may be called for by the High 
Court or the Governor of Bombay in Council. 


His appellate jurisdiction. 


Writs and orders. 


Reports and returna. 


11. The District Judge shall use a circular seal, two inches in 
| diameter, which shall bear thereon the Royal 
Arms with the following inscription in English 
and the principal language of the district—“ District Court of "i 


L 
Seal of D'strict Judge. 
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Part IV.—Joint Judges. « 

12. The Governor of Bombay in Council may, with the previous 
| Power to appoint Joint Sanction of the Governor-General of India in 
Jadges. Council, appoint in any district a Joint Judge, 
who shall be invested with co-extensive powers and a concurrent juris: 
diotion with the District Judge, except that he: shell not keep a file of 
civil suits, and shall transact such civil business only as he may receive 
from the District Judge, or as may have been referred to the Joint 
Judge by order of the High. Coart. | 

When the appointment of a Joint Judge shall have been sanc- 
tioned by the Governor-General of India in Council, the Governor of 
Bombay in Council may, so long as such sanction continues in force, 
appoint a successor to such Joint Judge in case his office becomes 
vacant, or transfer such Joint Judge from one district to another ; and 
in such other district the Joint Judge so transferred shall have the same 
powers as he had in the former district, 


13. All Regulations and Acts now or hereafter in force, and a 

eandincatecapived:te plying to a District J udge, shall be deemed to 

Joint Indge. apply also to the Joint Judge; and the seal 

sopne dodge aeenh: of the Joint Judge shall be the same as is used 
by the District Judge. 





Part V.— Assistant Judges. 


14. The Governor of Bombay in Council, under the general con- 
Power to appoint Agsist- trol of the Governor-General of India in Coun- 
ant Judges. cil, may appoint one or more assistants to the 
District Judge, and may suspend or remove from his: appointment any 
assistant so appointed. 


15. An Assistant Judge shall ordinarily hold his Court at the 
Situntion of Assistan, Same place as the District Judge, but he may 
Judge's Court. hold his Court elsewhere within the district, 
whenever the District Judge shall, with ‘the previous sanction of the 
High Conrt, direct him so to do. 
16. The District Judge may refer to any Assistant Judge eab- 
Original jurisdiction of ordinate to him original suits af which the sub- 
Assistant Judge. - jeet-matter'does not amount to 10,000 rupees 
in amount or value, and miscellaneous’ applications not being of the: 
nature of appeals. 
The Assistant Judge shall have jurisdiction to try such ‘suits and 
to dispose of such applications. 
Where the Assistant Judge’a decrees and orders in such cases are 
appealable, the appeal shall lie to the District Judgeor to the High 
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- Sourt according as the amount or value of the subject-matter does not 
_ exceed or exceeds 5,000 rupees.* 


The Assistant Judge shall, when directed by the District Judge so 
to-do, also take evidence on applications for certificates under* Act 
No, XX. of 1864 ( for making better provision for the care of the persons 
and: property of minors in the Presidency of Bombay), and shall forward 
it with his opinion thereon for the final orders of the District Judge. 


Note. 


Although the expression‘ miscellaneous applications” in section 16 of 
the Bombay Civil Courts’ Act (XIV of 1869)may be large enough to include 
references by the Collector under the Land Acquisition Act (X of 1870), 
the latter part of section 16, as it stood before that section was amended by 
Acts VII of 1889 and VIII of 1890, indicates that it was not the intention 
of the Legislature to empower a District Judge to refer to an Assistant 
Judge applications-under special Acts for disposal.—I. L. R., 16 Bom. 277. 


17. The Governor of Bombay in Council may, by notification in 
Appellate jurisdiction of the Government Gazette, empower any As- 
Assistant Judge. sistant Judge to try such appeals from the de- 
crees ‘and orders of the subordinate Courts as would lie te the District’ 
Judge, and as may be referred by him to the Assistant Judge. ~ 


Decrees and orders passed under this section by an Assistant Judge 
shall have the same force, and shall be subject to the same rules, as 
regards procedure and appeals, as decrees and orders passed by the 


District Judge. 
Note. 


A District Judge referred for trial an appeal to his Assistant Judge 
‘under section 17 of the: Bombay Civil Courts’ Act XIV of 1869. The As~ 
sistant Judge dismissed the appeal for default of the appellant's (defendant's) 
&ppearance on the day fixed for hearing. An application was afterwards 
made to the Assistant Judge for the re-admission of the appeal, but he re- 
‘fused the application. A similar application was then made to the District 
Judge. He granted the application and ordered the appeal to be re-admitted — 
tothe file. The appeal was then heard and decided by the Assistant Judge, 
who reversed the Jower Court’s decree. On appeal by the plaintiff to the 
‘High Court. Held, that the order of the District Judge re-admitting the 
appeal was ullra vires. By the reference under section 17 of the Bombay 
Civil Courts’ Act XIV of 1869 the Assistant Jadge acquired full jurisdic- 
tion to try the appeal according to the procedure laid down by the Civil 
Procedure Code (Act XIV) of 1882. The Assistant Judge had jurisdiction, 
“wander section 558 of the Code, to entertain the application for re-ad mission, 
cand his order refusing to re-admit was not subject to reversal or review by 
the District Judge. The order of the District Judge re-admitting the 
appeal was made without jurisdiction, and the proceedings subsequent 
‘thereto: were also withont jurisdiction and invalid.—I, L. R., 15 Bom. 107. 





_ , # Inagec. 16, the last paregraph, as originglly enacted, has bean omitted, & portion 
of it.having been rerealed by Act VII. 1889, and the remaining portion by Act VIII. of 
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118. A person filling the office of Assistant Judge, on'whom the 
Continuance of Asbietant power of hearing appe als bas Once been aia 
‘Judge's appellate jurisdic. ferred: under-section'17;sball continue 'to have 
tion. this power so long and: so often’as' he may ‘fill 
the office of Assistant Judge, without reference tothe district in which 
-he may be employed : provided that the' Governor of Bombay in Coun- 
-cil may, by notification in the Government’ Gazette, at any #me vwibh- 
‘draw such power. a: 
1B. The Governor of Bombay'in Council may,’ by notification mm 
eee ee eee Vee eT the Government Gazette, invest : an Assistant 
. Judge with powers of Dis Judge with all or any of the powers of a 'Dis- 
trict Judge. trict Judge within a particnlar part of a dis- 
trict, and may, by like notification, from time to'time determine and 
‘alter the limits of such part. | 

The jurisdiction of an Assistant Judge-so invested-khall, pro’ tanto, 
‘exclude the ‘jurisdiction of the 'District Judge from ‘within: the: said 
‘limits. Re 
Every Assistant Judge so invested shall ordinarily hold! hig, Court 
‘at such place within the local limits of his jurisdiction:as may>,pe de- 
‘termined by the Governor of Bombay in'Couneil, and may, yath the 
previous sanction of the'High Court, hold it at any other place ‘within 
such ‘limits. | 

"Note. 

‘When an Assistant Judge is invested with all the powers of a' Distrist 
‘Judge within any part of the district of such. Judge, the Court of the ‘As- 
sistant Jadge must ‘be considered, equally with the Court of the! District 
Judge, the principal Civil Court of original jurisdiction, and a decree sent 
‘for execution in such part of the district is properly executed by or under 
the directions of such Assistant Judge. The functions of the \Conrt exe- 


aa aa are judicial, and not merely ministerial.—7 Bom. H: 0.'R., 


Agsistant ‘Judge boas 20. Every Assistant J udge shall nse 


seal of District-Judge. ‘the seal of the District Judge to whon} he is 
-assistant. 


‘Part VJ.—Subordinate Judges. 
21. There shall be in -éach district so many Civil: Courts -sub- 
,. Number of subordinate ordinate to the District Court as the Governor 
~ivil Courts. of Bombay in‘ Council, acting under’ the: gene- 
val control of the ‘Governor-General of ‘India in Council, shall ‘from 
"ume to time direct. | 
22. The -Judges:of such subordinate Coutts -shall ‘be: appointed 
‘Appointment of Sibordi- ‘by the ‘Governor of ‘Bombay in Council, and 
sate- Judges, shall be called ‘SubordinateJudges, 
NID 
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No person shall be appointed a Subordinate Judge unless he be a 
subjéct of the Queen who has practised five years as an advocate of a 
High Court in India or as a vakil in the High Court of Judicature in 
Bombay, or who has qualified for the duties of a Subordinate Judge ac- 
cording to such tests as may for the time being be prescribed by such 
High Court, or who has taken the degree of Bachelor of Laws in the 
University of Bombay. 


The tests so prescribed by the High Court shall be notified in the 
Government Gazette. 


92A. The Governor-General in Council may, by notification in 
Power to fix local limite t#¢ official Gazette, fix, and, by a like notifica- 
of jurisdiction of Subordi- tion, from time to time, alter the local limits 
mate ageee- of the ordinary jurisdiction of the Subordi- 
nate Judges.* ; 


' 23. The Subordinate Judges shall hold their Courts at such place 
Situation of Subordinate OF places as the Governor of Bombay in Coun- 
Courta. cil may from time to time appoint within the 
local {imits of their respective jurisdiction. 
sherever more than one such place is appointed, the District 
Judge $hall, subject to the control of the High Court, fix the days on 
which the Subordinate Judge shall hold his Court at each of such places, 
and the Subordinate Judge shall cause such days to be duly notified 
throughput the local limits of his jurisdiction. 

The same person may be the Judge of more than one Subordinate 
Court ; and in such cases the District Judge shall, subject to the con- 
trol of the High Court, prescribe rules for regulating the time during 
which tj.e Subordinate Judge shall sit in each Court. 

The Judge of any Subordinate Court may, with the previous sanc- 
tion of the High Court, be deputed by the District Judge to the 
Court of another Subordinate Judge for the purpose of assisting him 
in the disposal of the suits on his file. 






Giamesc-of Suborainake: 24. The Subordinate Judges shall be of 
Judges. two classes, | 
The jurisdiction of a Subordinate Judge of the first class extends 
Juriadiction of Subordj- £0 all original suits and proceedings of a civil 
nate Judge of firat claas, nature, 
The jurisdiction of a Subordinate Judge of the second class ex- 
Juriadiction of Suborai- tends to all original suits and proceedings of a 
nate Judge of secondclass. Civil nature wherein the subject-matter does 
* ° 
not exceed in amount or value five thousand rupees. 


* Section 22A has been added by Act IX. of 1880. 
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25. -A Sabordinate Judge of the first class, in addition to his or- 
Special jurisdiction of dinary jurisdiction, shall exercige a. Bpecial 
Subordinate Jadge of firs; jurisdiction in respect of such suits and pro- 
clase: ceedings of a civil nature wherein the subject- 
matter exceeds five thousand rupees in amonnt or value as may arise 
within the local jurisdictions of the Courts in the district presided over 
by Subordinate Judges of the second class. 

In districts to which more than one Subordinate Judge of the first 
class have been appointed, the District Judge, subject to the orders of 
the High Qourt, shall assign to each of the local limits within which 
his said special jurisdiction is to be exercised. 

26. In all suits decided by a Subordinate Judge of the first class 
in the exercise of his ordinary and special 
original jurisdiction, of which the amount or 
value of the subject-matter exceeds 5,000 rupees, the appeal from his 
decision shall be direct to the High Court. 

Note. 

Where a suit, wherein the subject-matter exceeded Rs. 5,000, was in- 
stituted in the Court of a Principal Sadr Amin, but decided by a subordi- 
nate Judge, first class, appointed under the Bombay Civil Courts’ Act 
(XIV. of 1869), it was held that an appeal lay direct to the High Court 
under sec. 26 of the Act.—9 Bom. H. C. R., (A. C,) 286. 

27. The Governor of Bombay in Council may invest any Sub- 

Appellate jurisdiction of ordinate Judge of the first class with power to 
Subordiuate Judge of firat hear appeals from such decrees and orders of 
class. subordinate Courts as may be referred to him 
by the Judge of the district. ? 

Decrees and orders so passed in appeal by a Subordinate Judge of 
the first class shall have the same force as if passed by a District Judge. 

The Governor of Bombay in Council may, whenever he thinks fit, 
* withdraw such jurisdiction from any Subordinate Judge so invested. 

28. The Governor of Bombay iu Council may invest, within such 

Power to invest Subord;- /9cal limits as he shall from time to time 
nate Judges with small appoint, any Subordinate Judge of the first 
Renee erg class with the jurisdiction of a Judge ofa 
Court of Small Causes, for the trial of suits cognizable by such Qourts 
up to the amount of 500 rupees, and any Subordinate Judge of the 
second class with the same jurisdiction up to the amount of 50 rupees. 

The Governor of Bombay in Council may, whenever he thinks fit, 
withdraw soch jarisdiction from any subordinate judge so invested. 

29. Hach Subordinate Jadge shall usea seal one inch and-a-half 
in diameter, bearing the Royal Crown with 
the following inscription in English and the 
principal language of the District—‘ Subordinate Judge of - 


Appeals from his decision. 


Seal of Subordinate Judge. 
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$0; 31: [Repeated by Act XII. of 1876.]. - Ss 
32: No Subordinate J-hdge or Court of Small Causes shall receive: 
Reference of Government: OF register a snit in which the Government or: 

auits, any: officer of Government in bis official icapa- 
city is a party, but in every-sach case such Judge or Court shall refer 
the pluintiffi'to the District Judge, in. whose Court alone (subject to the 
provisions of section 19) such suit shall be instituted: :* | 

t “Provided.that nothing in this section shall:be deemed to apply 

Proviso.’ toany suit, merely becanse— 

(a) a monicipal corporation constituted under Bombay Act Nov. 
WI of 1873, or any other enactment for the time being in force, is a 
party:to such suit, and an officer of Government is, in his official capas. 
city, a member of such corporation, or 

*¢ (b) an officer of a Court appointed under the Code of Civil Pro-- 
cedure section 456, last paragraph,f.is, in virtue of such apppointment,t. 
& party) to such: suit.” 

; Note. . 

A‘ suit to recover Jess than Rs. 500, levied as- assessment by Govern- 
ment offic.als, is cognizable. by a Court of Small Causes; and,. therefore, 
under sec. 27 of Act XXIII: of 1861, no special appeal lies. District J udges 


should ordinarily try such suits when brought in the District Court, and! 
should not-delegate the trial to their Assistants-—-10 Bom. H/C. R., (A.. 
306. . 


0.) 
Removal ‘or Suspension. . 

33: Wheneverthe High Court is of opinion that there are good: 
Commission ofenquiryinte. grounds for making a formal and public en- 
alleged miecondact. quiry into the truth of any imputation or mise- 
conduot by any Subordinate Jidge, the High Court may appoint a Com- 
missioner or Commissioners for the purpose of holding such an enquiry): 
and, on the receipt of his-or their report, may orderthatithe Subordj- 
nee Jadge:be removed or'suspended from office or reduced to a lower 
class. . 

The provisions of ‘Act No, XXXVII. of 1850 ( for regulating enqui- 
ries into the behaviour of public servants) shall apply to enquiries under: 
this section, the powers conferred by that Act on the Government. be- 
ing-exercised by the High Qourt. | 

The High Court may suspend any Subordinate Judgefrom: 
" Subbrdi-- office pending the result of an enquiry into his: 
or bp Dinriot Jade, a behaviour under this section. i a - 

Aty District Judge may, whenever he sees urgent necessity for so: 
doing, suspend from office auy Subordinate Judge under his control.. 

| @ The section, substituted by Act X: of 1876-sec. 15. | 
| 4°Thie proviso has been added by: Act XV. of 1880, seo. 8. 
TH1n 200. 837 proviso, cl.!c; certain. words, repealed by Act XII- of 1801; 


ty 
™~ 
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But whenever the District J udge suspends any such Subordinate Jadge, 
he shall forthwith report the case for the orders of the High Cowes. 
Nothing in this section or in section 33. shall be held to ee 
oo op of Go- With the right of Government fo suspend, or 
sectuaett ioaoereod ot dis remove from office, any Subordinate Jadge at 
aaa their discretion. 


Pant VII.— Temporary vacancies. 
35. Inthe event of the death of the District Judge, or of his be- 
Temporary vacancy of ing prevented from performing his duties by 
office of District Judge. illness-or other casualty, or of his absence from 
hie-district on leave,.the first in rank of the Assistant Jadyes im the 
district, or, in the absence from the district of an Assistant Judge, the 
first in rank of the Subordinate Jud ges,.shall aseume charge of the Dis- 
trict Court without interruption to his ordinary jurisdiction, and, while 
so in charge,.shall perform: the duties of a District Judge, with respect te 
the filing of suits and appeals, receiving pleadings, execution of pro- 
cesses, return of writs, and the like, and shall be designated Assistant. 
Judge or Subordinate Judge, as the cage may be, in charge of the dis- 
trict, and shall-continue in such charge until the office of District Judge 
may be resumed or assumed by an officer duly appointed thereto. 
36, Any District Judge leaving the sadr station, and proceeding 
Delegation of powers of on duty to any place within hie district, may 
District: Judge. delegate to an Assistant Judge, or in the ab- 
sence of an Assistant Judge: to a Subordinate Judge at the sadr station, 
the power of performing such of the duties enumerated in section 35 ae 
may be emergent ;:and such officer shall be designated Assistant or Sub- | 
ordinate Judge,.as the case may be, in charge of the sadr station. 
3%. In the event of the death, suspension, or temporary absence 
Temporary vacancy of of any Subordinate Judge, the District Judge 
office of Subordinate Jadge.. may empower the Judge of any subordinate 
Conrt of the same district to perform the duties of the Judge of the 
vacated subordinate Coart,.either at the place of such Court or of his 
own Qourt ; but in every such case the registers and records of the two 
Courte shall be-kept distinct. 


Parr VITI.— Ministerial officers. 

38: All ministerial officers of the Civil Courts in each district 
Appointment, &c., of mi- shall be appointed,and may be fined, suspended, 
nisterial.officers.. or dismissed, by the Distriot Judge, subject to 

such rules asthe High Court may from time to time prescribe : 
Provided: that the Judge of every subordinate Court may, subject 
to the like rules, appoint the ministerial officars of such Court, whose 
salaries.do not exceed, rupees-ten, per mensem, and may by-order fine, 
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° shspend, or dismiss any ministerial officer of such Court who is guilty 
of any misconduct or neglect in the performance of the duties of his 
office. 

Every such order shall be subject to appeal to the District Judge ; 
and the rules for the time being appiicable to appeals to the Court of 
Session from orders of the Criminal Courts subordinate thereto shall 
apply to all appeals ander this section. 

Nothing in this section shall exempt the offender from any penal 
or other consequences to which he may be liable under any other law 
in force for the time being. 

39. The daties of the said ministerial officers shall be regulated 

Duties of ministerial of- >y such rules as the High Court may from time 
ficers. . to time prescribe, 

40. The Governor of Bombay in Council may, under the general 

Power to appoint clerks control of the Governor-General of India in 
of the Courts. Council, appoint to any Civil Court ander this 
Act a Clerk of the Court, who, in addition to such duties as may from 
time to time be prescribed by the High Court, may receive and regis- 
ter plaint’, and shall refer such as he may consider should be refused 
for the orders of the Judge of the Court, and may sign all processes, 
-and authenticate copies of papers. 


Part [X.—Miscellangous. 
41. The proceedings of each Civil Court shall be kept and record- 


Rules for keeping pro- ©4 according to such rules as the High Court 


ceedings. may from time to time prescribe. The High 
Court shall also lay down rules under which copies of papers may be 
granted. 


42. The High Court shail from time to time, with the sanction of 
‘ the Governor of Bombay in Council, prescribe 
and regulate the fees to be taken for any 
process issued by any Court, the constitution of which is declared by 
this Act, or by any officer of such Court. 
Tables of the fees so prescribed shall be published in the Govern: 
ment Gazette. 
43. The District and Subordinate Courts shall sit from day to 
-_ day, except on Sundays, New Year’s day, 
ecenee ov veers Good Friday, Chirstmas Day, and Her Ma- 
jesty’s Birthday, and such other days as may be sanctioned for each or 
every district by the High Court. 
The High Court may also permit the Civil Courts under its con- 
trol to adjourn for a period or periods not ex- 
ceeding in the whole six weeks in each year. 


Fees for process. 


Vacation. 
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PROVINCIAL SMALL CAUSE COURTS. 
ACT No. IX. OF 1887. 


Passep ON THE 24TH Fesruary 1887. 
(As amended up to date.) 
An Act to consolidate and amend the law relating to Courts of 
Small Causes established beyond the Presidency towns. 

Wuerszas it is expedient to consolidate and amend the law relating 
to Courts of Small Causes established beyond the local limits for the 
time being of the ordinary original civil jurisdiction of the High Courts 
of Judicature at Fort William in Bengal and at Madras and Bombay ; 
It is hereby enacted as follows :— 





CHAPTER I. 


PRELIMINARY. 
Title, extent, and com- 1. (1) This Act may be called the Pro- 
mencemnt. vincial Small Cause Courts Act, 1887 ; 


(2) It extends to the whole of British India ; and 
(8) It shall come into force on the first day of July 1887. 
9.* (1) All Courts constituted, limits fixed, places appointed, ap- 
Saving of things done P0intments, declarations, and rules made, juris- 
under former Act. diction and powers conferred, forms prescrib- 
ed, directions given, and ootifications published, under Act No. XI. of 
1865 (an Act to consolidateand amend the law relating to Courts of Small 
Causes beyond the local limits of the ordinary original civil jurisdiction of 
_the High Couris of Judicature), or under any enactment repealed by 
‘that Act, shall, so far as may be, be deemed to have been respectively 
‘ constituted, fixed, appointed, made, conferred, prescribed, given, and 
i published under thie Act. 


(2) Any enactment or document referring to Act No. XI. of 1865, 
por to any enactment thereby repealed, shall, so far as may be, be con- 
;Straed to refer to this Act, or to the corresponding portion thereof. 

3. Nothing in this Act shall be construed 
to affect— | 

(a) any proceedings before or after decree in any suit instituted 
before the commencement of this Act ; or 

() the jurisdiction of a Magistrate under any law for the time 
being in force with respect to debts or other claims ofa civil nature, 
or of Village Munsifs or Village Panchayats under the provisions of the- 
SS iS 5 AINE EEN CI 2. EGTA SU AN. sla Aa RE 


* Para. I of soc. 2 as originally enacted, and the first word (“But”) of para 2, have 
been omitted, having been repealed by Act XII. of 1891, 


Savings. 
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Madras Code; or of Village Munsifs under the Dekkhan A griculturists’ 
Relief Act, 1879 ; or 
(c) any docal law or any special law other than the Code of Civil 


Procedure. 
Note. 

The plaintiff, in a suit for damages laid at Rs. 200, claimed Re..50 on 
account of medical expenses caused by an assault committed on him by the 
defendants, Rs.50 as the costs of a criminal prosecution which ‘he had 
brought against them, and Rs. 100 for injury to his reputation and feel- 
ings. Held that inasmuch as part of the claim related to alleged actual 
pecuniary damage resulting from an alleged personal injury, the whole suit 
was, with reference to sec. 6, proviso (3), of the Mufassil Small Cause Goarts. 
Act (KI. of 1865), of the natnre cognizable by a Court of Small Causes, and 
that, under seo. 586 of the Civil Procedure ‘Code, no second appeal ‘in -such 
euit would lie. Gunga Naraim Moytro v. ‘Gudadhar Chowdhry referred to. 
—I. L. B., 10 Al. 49. 


. 4 %Inthis Act, unless there is something repugnant in the sub- 
ject or context, “ Court ‘of Small Causes” 
means a Court of Small Canses constituted 
ander this Act, and includes any person exercising jurisdiction ‘under 
this Actin any such Court. 


Definition. 





CHAPTER II. 
CoxstiTtuTion of Courts or Smatt Causes, 


5. (1) The Local Government, with the previous sanction of the 
Establichment of Courts Governor-General in Council, may, by order 
of Small Causes. in writing, establish a Court of ‘Small Causes 
‘at any place within the territories under its administration beyond the 
local limits for the time being of the ordinary origiual civil jurisdie- 
tion of a High Court of Judicature established in a Presidency-town. | 
(2) The local limits of the jurisdiction of the Court of Small Causes 
shall be such as the Local Government may define, and the Court may 
be held at such place or places within those limits as the Local Govern- 
ment may appoint, 

6. (1) When a Court of Small Causes thas been established, the 
Local Government shall, by order in writing, 
appoint .a-Judge of the Court. 

(2) The Judge may be the Judge of one Court of Small Gauses or 
of two or more such Courts, as the Local Government directs. 

7 (L) A Judge who is the Judge of two-or more such Courts may, 

Appointment of times ot With the sanction of the District Court, ‘fix the 
sitting in certain cirewm- times at which he will sit in each of the Courts 
gaa of which he is Judge. 

| (2) Notice of the times shell be published in such manner as the 
High Court from time to tinie directs. 


Jadge. 


Sxcs. 8-12.]} PROVINCIAL SMALL CAUSE COURTS. * 41 


8. (1) The Local Government, with the previous sanction of the 
Governor General in Council, may, by order in 
writing, appoint an Additional Judge of a Court 
of Small Causes or of two or more sock Courts. 

(2) The Additional Judge shall discharge such of the functions of 
the Judge of the Court or Courts as the Judge may assign to him, and 
in the discharge of those functions shall exercise the same powers as 
the Judge. 

(83) The Judge may withdraw from the Additional J udge any busi- 
ness pending before him. 

(4) When the Judge is absent, the Additional J ndge may discharge 
all or any of the functions of the J nudge, 

9. A Jndge or Additional Judge of a 
Court of Small Canses may be suspended or 
removed from office by the Local Government. 

10. The Local Government, after consultation with the High 

en eae pel ep ites a yer dali that 

biog diianane tad: ln two Judges of Uonrts of Small Canses, or a 
page on ener onrce Judge and an Additional Judge of a Contt of 
Small Causes, shall sit together for the trial of such class or classes of 
suits or applications cognizable by a Court of Small Causes as may be 
described in the order. 

11. (1) If two Judges, or a Judge and an Additional Judge, sit- 

ting together under the last foregoing section, 
Decision incase heard by differ as to a question of law or usage having 
a bench. ‘ . 
the force of law, or in construing a document, 
the construction of which may affect the merits, they shall draw up 
and refer, for the decision of the High Court, a statement of the facts 
of the case and of the point on which they differ in opinion, and the 
provisions of Chapter XLVI. of the Code of Civil Procedure shall apply 
to the reference. 

(2) If they differ on any matter other than a matter specified in 
sub-section (1), the opinion of the Judge who is senior in respect of 
date of appointment as Jadge of a Court of Small Causes, or, if one of 
them is an Additional Judge, then the opinion ofthe Judge sitting with 
him, shall prevail. 

(3) For the purposes of sub-section (2), a J ndge permanently ap- 
pointed shall be deemed to be senior to an officiating Judge. 

12. (1) The Local Government may ap- 
Registrar. point toa Court of Smail Causes an officer to be 
called the Registrar of the Coart. 

{2) Where a Regietrer is appoiated, be shall be the chief minis 
terial officer of the Ooart. 

11 6 ; 


Additional Judge. 


Suspension and removal 
of Judges. 
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(3) The Local Government may, by order in writing, confer upon 
a Registrar, within the local limits of the jurisdiction of the Court, the 
jurisdiction of a Judge of a Court of Small Causes for the trail of suits 
of which the value does not exceed twenty. rupees. 

(4) The Registrar shall try such suits cognizable by him as the 
Judge may, by general or special order, direct. 

(5) A Registrar may be suspended or removed from office by the 
Local Goverument. 

13. Subject to any enactment for the time being in force, and 
to any orders made by the Local Government 
in this behalf, the law or practice for the time 
being applicable to the appointment, punishment, and transfer of minis- 
terial officers of a Civil Court of the lowest grade competent to try an 
original suit of the value of five thousand rupees in that portion of the 
territories administered by the Local Government in which a Court of 
Small Causes is established shall, so far as it can be made applicable, 
apply to the appointment, punishment, and transfer of ministerial 
officers of the Court of Small Causes other than the Registrar (if any) 
of that Conrt. 

14. (1) The ministerial officers of a Court: of Small Causes shall, 

Duties of ministerial ofi- in addition toany duties mentioned in this Act, 
cers. or in any other enactment for the time being 
in force, as duties which are or may be imposed on any of them, dis- 
charge sach duties of a ministerial nature as the Judge directa. 

(2) The High Court may make rules consistent with this Act, and 
with any other enactment for the time being in force, conferring and 
imposing on the ministerial officers of a Court of Small Causes such 
powers and duties as it thinks fit, and regulating the mode in which 
powers and duties so conferred and imposed are to be exercised and | 
performed. 


Other ministerial officers. 


——_—_—__——. 
CHAPTER III. 
JURISDICTION OF Courts oF SmaL.L Causszs. 


15. (1) A Court of Small Causes shall not take cognizance of the 
suits specified in the second schedule as suits 
excepted from the cognizance of a Court of 
Small Causes. 

(2) Subject to the exceptions specified in that seheduleand to the 
provisions of any enactment for the time being in force, all suits of a 
civil nature, of which the value does not exceed five hundred rupees 
shall-be cognizable by a Court of Small Causes. 

(8) Subject as aforesaid, the. Local Government may, by order in 
writ ing, direct that all suits of a civil nature, of which the value does 


Cognizance of suite by 
Courts of Small Causes. 
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not exceed one thousand rupees, shall be cognizable by a Court of 
Small Canses mentioned in the order. 
16. Save as expressly provided by this Act or by any other enact- 
Exclusive jarisdiction of ment for the time being in force, a suit cog- 
Courts of Small Causes. nizable by a Court of Small Causes shall*not 
be tried by any other Court having jurisdiction within the local limits 
of the jurisdiction of the Court of Small Canses by which the suit is 
triable. 


ee 
CHAPTER IV. 
PRACTICE AND PROCEDURE. 


17. (1) The procedure prescribed in the chapters and sections of 
Application of the Code the Code of Civil Procedure specified in the 
of Civil Procedure. second schedule to that Code* shall, so far as 
those chapters and sections are applicable, be the procedure followed 
in a Court of Small Causes in all suits cognizable by it, and in all pro- 
ceedings arising out of snach suits: 
| Provided that an applicant for an order to set aside a decree passed 
ex parte or forn review of judgment shall, at the time of presenting his 
application, either deposit in the Court the amount due from him under 
the decree or in pursuance of the judgment, or give security to the satis- 
faction of the Court for the performance of the decree or compliance 
with the judgment, as the Court may direct. 

(2) Where a person has become liableas surety under the proviso 
to sub-section (1), the security may be realized in manner provided by 
section 253 of the Code of Civil Procedure. 

Notes. 

On 23rd Febrnary 1888 the Subordinate Judge of Tinnevelly dismiss- 
ed a small cause snit on the ground that the plaintiff had not secured the 
attendance of his witnesses. On 29th February the plaintiff presented a 
petition for review on which notice was directed to issue, but he did not 
deposit in Court the amount of the costs payable under the decree. On 
7th April the petition having come on for hearing, the Judge directed 
that the petitioner should “ first” deposit the amount of the defendant's 
costs under sec, 17 of the Provincial Small Cause Court Act, which was ac- 
cordingly done on the following day. On 21st April the petition, which 
proceeded on grounds other than those mentioned in sec. 624 of the Code 
of Civil Procedure, came on for hearing before the Officiating Subordinate 
Jadge, who had assumed charge of the Court between the Jast-mentioned 
dates : he entertained the petition, but dismissed it. The plaintiff prefer- 
red a revision petition against the order dismissing his petition :—Held by 
the Full Bench that the Officiating Subordinate Judge had jurisdiction to 
make the order sought to be revised :—Held by Parker and Wilkingon, JJ., 
that the provisions of sec. )7 of the Provincial Smali Cause Courts Act as 
to the deposit of costs or an application for review are not mandatory, but 
merely directory.—I. L. R., 13 Madr. 178. 


* Here the words “as amended by this Act,” bein: repealed by Act X1L of 1891, 
have been omitted. a g repealed by Act XII. o 
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It is a condition précedent to the grenting of a new trial that, in ac- 
cordance with the provisions of section 17 of the Provincial Small Cause 
Courts Act, 1887, an applicant should at the time of presenting hia applica- 
tion for new trial deposit in Court the decretal amount or tender security 
for payment of the same. Ramasami v. Kurisu, I. L. R., 138 Madr. 178, 
disagnted from.—1. L. B., 18 Cal. 83. 


18. (1) Suits cognizable by the Registrar under section 12, sub- 
sections (3) and (4), shall be tried by him, and 
decrees passed therein shall be executed by 
him, in Jike manner in all respects as the Judge might try the suits, and 
execute the decrees, respectively. 


(2) The Judge may transfer to his own file, or to that of the Addi. 
tional Judge, if an Additional Judge has been appointed, any suit or 
other proceeding pending ou the file of the Registrar. 


19. (1) When the Judge of a Court of Small Causes is absent, 
asian, daluaw.cane and an Additional Judge has not been appoint- 
rejection of plaints by e- ed or, having been appointed, is also absent, 
gistrar. the Registrar may admit a plaint, or return or 
reject a plaint for any reason for which the Judge might return or 
reject it. 
(2) The Judge may, of his own motion, or on the application of a 
party, return or reject a plaint which has been admitted by the lRegis- 
trar, or admit a plaint which has been returned or rejected by him: 


Trial of suits by Rogiatrar. 


Provided that, where a party applies for the return or rejection or 
the admission of a plaint under this sub-section, and his «pplication is 
not made at the first sitting of the Judge after the day on which the 
Registrar admitted, or returned, or rejected the plaint,the Judge shall 
dismiss the application, unless the applicant satisfies him that there was 
sufficient cause for not making the application at that sitting. 


20. (1) If, before the date appointed for the hearing of a suit, the 

defendant or his agent duly authorized in that 

i ctcret os detowice. by behalf appears before the Registrar, and ad- 

mits the plaintiff's claim, the Registrar may, 

if the Judge is absent, and an Additional Judge has not been 

appointed or, having been appointed, is also absent, pass against the 

defendant, upon the admission, s decree, which shall have the same 
effect asa decree passed by the Judge. 


(2) Where a decree has been passed by the Registrar under sub- 
section (1), the Judge may grant an application for review of judg- 
ment, and re-hear the suit, on the same conditions, on the sama 
grounds, aud in the same manner, as if the decree had been passed by 
himself, : 
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91. (1) lf the Judge is absent, and an Additional Judge bas not 
been appointed or, having been appointed, is 
Execution of decrees by igo absent, the Registrar may, subject to any 
ee instructions which he may have received from. 
the Judge or, with respect to decress or orders made by an Additional 
Judge, from the Additional Judge, make any orders in respect of appli- 
cations for the execution of decrees and orders made by the Court of 
which he is Registrar, or sent to that Court for execution, which the 
Judge might make under this Act. 

(2) The Judge, in the case of any decree or order with respect to . 
the execution of which the Registrar has made an order under sub-section 
(1), or the Additional Judge, in the ease of any such decree or order 
which has been made by himself, and with respect to which proceedings 
have not been taken by the Judge under this sub-section, may, of 
his own motion, or on application made by a party within fifteen days 
from the date of the order of the Registrar or of the execution of any 
process issued in pursuance of. that order, reverse or modify the order. 

(3) The period of fifteen days mentioned in sub-section (2) shall 
be computed in accordance with the provisions of the Indian Limita- 
tion Act, 1877, as thongh the application of the party were an applica- 
tion for raview of judgment. 

22. When the Judge of a Court of Small Causes is absent, and 

ae ae by 28 Additional Judge has not been appointed or, 

chief ministerial oficer, «= Paving been appointed, is also absent, the Re- 

gistrar or other chief ministerial officer of the 

Court may exercise from time to time the power which the Court pos- 

sesses of adjourning the hearing of any suit or other proceeding, and 
fix aday for the further hearing thereof. 


23. (1) Notwithstanding anything in the foregoing portion of 
aterueriaueienis this Act, when the right of a plaintiff and the 
jnvolving questions of title, elief claimed by him in a Court of Small 
| Canses depend upon the proof or disproof of a 
title to immoveable property or other title which such a Court cannot 
finally determine, the Court may, at any stage of the proceedings, re- 
turn the plaint to be presented to a Court having jurisdiction to de- 
termine the title. 

(2) When a Court returns a plaint under sub-section (1), it shall 
comply with the provisions of the second paragraph of section 57 of the 
Code of Civil Procedure, and make such order with respect to costs as 
it deems just; and the Court shall, for the purposes of the Indian 
Limitation Act, 1877, be deemed to have been unable to entertain the 


ro by reason of a cause of a natare like to thet of defect of juris- 
iction. | 
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Note. 

See I. L. R., 15 Madr. 98, noted under sec, 586 of the Civil Proceduro 
Code. 
24. Where an order specified in section 583, clause (29), of the 

RR ay nee men Code of Civil Procedure, is made by a Court of 
dere of Courts of Small Small Causes, an appeal therefrom shall lie 
Canses. to the District Coart. 

Note. 

See I. L. R., 15 Madr. 89, noted under sec. 588 of the Civil Procedure 

Code. 
25. The High Court, for the purpose of satisfying itself that a 
Revision of decress and decree or order made in any case-decided by a 
orders of Courts of Small Court of Small Causes was according to law, 
pence may call for the cage, and pass such order with 
respect thereto as it thinks fit. 
Note. 

Section 25 of the Provincial Smal! Cause Courts’ Act (Act IX. of 1887) 
was not intended to give in effect a right of eppeal in all Small Canse 
Court cases, ei‘her on law or fact. The revisional powers given by that 
section are only exerciseable where it appears that some substanrial injus- 
tice to a party to the litigation has directly resulted from a material mis- 
application or misapprehension of Jaw, or from a materiel error in proce- 
dure. Muhammad Nizam-ud-din Khan ». Hira Lal and Masum Ali v. 
Mohsin Ali approved.—I. L. R., 13 Al. 277. 


ae See lI. L. R., 13 Al. 583, noted under sec. 203 of the Civil Procedure 
ode. 


26. [Repealed by Act X. of 1888, sec. 4.] 
27. Save as provided by this Act, a decree or order made under 


Finality of decrees and . the foregoing provisions of this Act by a Court 
orders. of Small Causes shall be final. 





CHAPTER V. 
SuPPLEMENTAL Provisions. 


28. (1) A Court-of Small Causes shall be subject to the adminis- 
Subordination of Courts trative control of the District Court ang to the 
of Small Causes. superintendence of the High Court, and shall— 
(a) keep such registers, books, and accounts as the High Court 
from time to time prescribes, and ; 

(6) comply with such requisitions as may be made by the District 
Court, the High Court, or the Local Government for records, returns, 
and statements in such form and manner as the authority making the 
requisition directs. 

(2) The relation of the District Court to a Court of Small Causes, 
with respect to administrative control, shall be the same as that of the 
District Court, toa Civil Court of the Lowest grade competent. to try 
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an original suit of the value of five thousand rupees in that portion of 
the territories administered by the Local Government in which the 
Court of Small Causes is established. 

99. A Court of Small Causes shall nse a seal of such form and 


Seal dimensions as are prescribed by the Local Go- 


vernment. 
Abolition of Courta of 30. The Local Government may, by order 
Small Causes. in writing, abolish a Court of Small Causes, 


31. (1) Nothing in this Act shall be construed to prevent the 
Savinesoh fiance tacap: Local Government from appointing a person 
point Jndge of Courtof who is a Jadge or ACditional Judge of a Court 
Small Gauecs toother of Small Causes to be also a Judge of any other 
oe Civi)] Court, or to be a Magistrate of any class, 
or to hold any other public office. 
(2) When a Judge or Additional Judge is so appointed, the minis- 
terial officers of his Court shall, subject toany rules which the Local 
Government may make in this behalf, be deemed to be ministerial offi- 
cers appointed to aid him in the discharge of the duties of the other 
office. 


sad pn a ah $2. (1) So much of Chapters III. and IV. 


Conrts invested with juris- 
diction of Court of Small ag relates to— 
Causes. 


(a) the nature of the suits cognizable by Courts of Smal! Causes, 
(b) the exclusion of the jurisdiction of other Courts in those suits, 
(c) the practice and procedure of Courts of Small Causes, 


(d) appeal from certain orders of those Courts and revision of cases 
decided by them, and 

(e) the finality of their decrees and orders subject to such appeal 
and revision as are provided by this Act, 

_ applies to Courts invested by or under any enactment for the time 
being iu force with the jurisdiction of a Court of Small Causes so far as 
regards the exercise of that jurisdiction by those Courts. 

(2) Nothing in sub-section (1) with respect to Courts invested with 
the Jurisdiction of a Court of Small Causes applies to suits instituted or 
proceedings commenced in those Courts before the date on which they 
were invested with that jurisdiction. | 

33. A Court invested with the jurisdiction of a Court of Small 

Applcalion:oE Ac-and Cuases, with respect to the exercise of that 
Code to Court 80 invested jurisdiction, and the same Court, with res- 
ie — ron pect to the exercise of its jurisdiction in suits 
ef a civil nature which are not cognizable by a Court of Small Causes, 
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shall, for the purposes of this Act and the Code of Civil Procedure, 
be deemed to be different Coarts. 
Note. 

Sec. 33 of Act IX. of 1887 precludesa Subordinate Judge invested with 
Small Cause Court powers under section 28 of Act XIV of 1869, from en- 
tertaining a counter claim beyond the pecuniary limits of his Small Cause 
Court jurisdiction.—I. L, R., 14 Bom, 371. 

Moiifcation of Code as 34. Notwithstanding anything in the 
so applied. last two foregoing sections,— 

(a) when, in exercise of the jurisdiction of a Court of Small Causes, 
a Court invested with that jurisdiction sends a decree for execution to 
itself as a Court having jurisdiction in suits of a civil nature which are 
not cognizable by a Court of Small Causes, or 

(b) when a Court, in the exercise of its jurisdiction in suits of a 
civil nature which are not cognizable by a Court of Small Causes, sends 
a decree for execution to itself as a Court invested with the jurisdiction 
of a Court of Small Causes, 

the documents mentioned in section 224 of the Code of Civil Proce- 
dure shall not be sent with the decree unless in any case the Court, by 
order in writing, requires them to be gent. 

35. (1) Where a Court of Small Causes, or a Court invested with 

Continuance of proceed- the jurisdiction of a Court of Small Causes, has, 
ings of abolished Courts. © from any cause, ceased to have jurisdiction with 
respect to any case, any proceeding in relation to the case, whether be- 
fore or after decree, which, if the Court had not ceased to have jurisdic- 
tion, might have been had therein, may be had in the Court which, if 
the suit oat of which the proceeding has arisen were abont to be insti- 
tuted, would have jurisdiction to try the suit. 

(2) Nothing in this seotion applies to cases for which special pro- 
vision is made in the Code of Civil Procedure, as extended to Courts 
of Small Causes, or in any other enactment for the time being in force. 

Notes. 

The plaintiff filed his suit as a Small Canse Court case in the Court 
of a Subordinate Judge having Small Cause Court powers. During the 
pendency of the suit the Subordinate Judge took leave and his successor 
was not invested with Smail Cause Court powers. In consequence of this 
the District Judge made an order, under sec. 25 of the Code of Civil Pro- 
cedure, transferring all cases above the value of Rs. 50 then pending be- 
fore the Subordinate Judge in his capacity asa Small Cause Court to 
the Munsif to be tried as Munsif’s Court cases. The Munsif had Small 
Qause Court powers up.to Rs. 50. The plaintiff’s suit was for Rs. 69. 
The case was accordingly tried the Munsif and the Plaintiff appealed, his 
appeal coming before the same Subordinate Judge before whom the suit 
wae filed. Hold that, granted that the suit was a Small Cause Court suit 
(which was not decided), whether sec. 25 of the Code of Civil Procedure 
or sec. 35 of the Provincial Small Cause Courts Act (Act IX. of 1887) was 

plicable, it would remain throughout a Smali Cause Oonrt suit aad be 
eubject to the incidents. of sach a snit.—I. GL. 8., 13 Al, 324. 


cg 
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nt of Indi 36. Iu the third division of the second 
Limitation Act aes schedule to the Indian Limitation Act, 1877,— 


(a) after No. 160 the following shall be inserted, namely :-—~ 


“160A.—For a review of judg- Ditto The date of the decree or 
ment by a Provincial order.” ‘ 
Coort of Small Causes, 
or by a Coart invested 
with the jurisdiction of 
a Provincial Court of 
Small Causes when ex- 
ercising that jurisdic- 
tion. 
and (b) in No. 173, the words, figures, and letter “ No. 160A and” 
shall be inserted before the word and figures “ No. 162.” 
37. All orders required by this Act to be made in writing by the 
Publication of certain Local Government shall be published in the 


orders. official Gazette. 


THE FIRST SCHEDULE. 


EwactmMents REPEALED. 
[ Repealed by Act X11. of 1891.) 





THE SECOND SCHEDULE. 


Suits EXCEPTED From THE CoGNizaNcg oF A Court or Smatu Causes. 
(See section 15.) 


(Ll) A suit concerning an act or order purporting to be done or 
made by the Governor-General in Council or a Local Government, or by 
the Governor-General or a Governor, or by a member of the Council of 
‘the Governor-General or of the Governor of Madras or Bombay in his 
official capacity, or concerning an act purporting to be done by any per- 
son by order of the Governor-General in Qouncil or a Local Govern- 


ment ; 
Note. - 

The Municipality at Tuticorin demanded Rs. 50 a8 profession tax 
from the South Indian Railway Company which had already paid profes- 
sion tax to the Municipality at Nagapatam. The Company complied with 
the demand under protest and sued the Municipality for a refund of the 
amount paid on the Small Cause Side of the District Munsif’s Court :— 
Held, (1) the Court, had jurisdiction to hear and determine the suit ;(2) the 
Mauicipality at Tuticorin had no right to levy the tax on the Railway 
Company and the decree directing the amount levied to be refunded was 
correct.—I. L. R., 13 Madr. 78. . 


(2) a suit concerning an act parporting to be done by any person in 
pursuance of s Judgment or order of a Court or of a judicial officer act- 
ing in the execation of his office ; pees 

17 


a... ft 
“8 
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Note. 

N.C. granted a lease of three plots of land to B. 8. The heirs of 
the former lessee brought a suit against N. C. and B. S. to recover pos- 
session of the same three plots of land. The suit was decreed with corts ; 
and the costs, amounting to Rs. 80 and annas 5, were recovered from B.S. 
alone. Thereupon B.S. brought this suit against N. C.in the Court of 
Small Causes at Pubna for the recovery of that amount. Held, that the 
suit was one which did not come under Arts. 2, 41, 42 or 44 of Sch. IT, 
Act IX of 1887, and was cognizable by the Small Cause -Court.—I. L. B., 
15 Cal. 713. 

(3) @ suit concerning an act or order purporting to be done or made 
by any other officer of the Government in his official capacity, or by a 


Court of Wards, or by an officer of a Court of Wards in the execution 
of his office ; 
Note. 


A suit was brought against the Secretary of State in a Mofussil Small 
Canse Conrt for compensation for damages done to an oil mill by the off- 
cials of the Nalhati State Railway: Held, that the suit was not within 
Art. 3, Sched. ii of Act IX of 1887, and that it was cognizable by the Small 
Cause Court.—I. L. R., 17 Cal. 290. 

(4) asnit for the possession of immoveable property or for the reco- 
very of an interest in such property ; 

(5) a suit for the partition of immoveable property ; 

(6) asnit by a mortgagee of immoveable property for the foreclo- 
sure of the mortgage or for the sale of the property, or by a mortgagor 
of immoveable property for the redemption of the mortgage ; 

Note. 

Standing crops are immovable property in the sense of the General 
Clauses Act (1 of 1868), and of cl. (6) of the second schedule of the Small 
Cause Courts Act (Act IX. of 1887), and of the Civil Procedure Code. 
Madayya v. Yenkata approved.—I. L. R., 14 Al. 30. 

(7) asuit for the assessment, enhancement, abetment, or apportion- 
ment of the rent of immoveable property ; 

Note. 

A Mofussil Small Cause Court has no jurisdiction to entertain a suit 
for arrears of rent of homestead or bustoo land under the provisions of the 
Provincial Small Cause Courts Act (Act IX. of 1887)—I. L. R., 15 Cal. 174. 

(8) a suit for the recovery of rent, other than house-rent, unless the 
Judge of the Court of Small Causes has been expressly invested by the 
Local Government with authority to exercise jurisdiction with respect 
thereto ; 

Note,—See I, L. B., 15 Cal. 174, noted under cl. 7. 

(9) a suit concerning the liability of land to be assessed to land- 
revenue ; | 

_ (10) asuit to restrain waste ; 

(11) a suit for the determination or enforcement of any other right 

to or interest in immoveable property ; os a 


= 
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(12) a suit for the possession of an hereditary office or of an interest 
in such an office, including a suit to establish an exclusive or periodi- 
cally recurring right to discharge the fanctions of an office ; 
| (18) a suit to enforce payment of the allowance or fees respectively 
‘called malikana and hakk, or of cesses or other dnes when the cesses or 
‘dues are payableto a person by reason of his interest in immoveable 
‘property, or in an hereditary office, or in a shrine or other religious 
'institation ; 

(14) a suit to recover from a person to whom compensation has been 
ipaid under the Land Acquisition Act, 1870, the whole or any part of the 
compensation ; 

(15) a suit for the specific performance or rescission of a contract ; 

(16) a suit for the rectification or cancellation of an instrument ; 

(17) a suit to obtain an injunction ; 

(18) a suit relating to a trust, including a suit to make good out of 
the general estate of a deceased trustee the loss occasioned by a breach 
of trust, and a suit by a co-trustee to enforce against the estate of a de- 
ceased trustee a claim for contribution ; 

Note. ; 

Unless the facts from which want of jurisdiction on the part of a sub- 
ordinate Court may be inferred are patent upon the face of the record, the 
High Court will not interfere in revision. A suit bya Muhammadan to 
obtain a share in property distributable under the terms of a certain en- 
gowment isa suit of the nature contemplated by clause 18 of schedule ii. 
of the Provincial Small Cause Courts Act (IX. of 1887), and therefore not 
cognizable by a Court of Small Causes.—I. L. B., 14 Al. 413. 

(19) asuit fora declaratory decree, not being a suit instituted under 
section 283 or section 332 of the Code of Civil Procedure ; 

(20) a suit instituted under section 283 or section 332 of the Code of 
Civil Procedure ; 

(21) a suit to set aside an attachment by a Court or a revenue- 
authority, or a sale, mortgage, lease, or other transfer by a Court or a 
revenue authority, or by a guardian ; 

(22) asuit for property which the plaintiff has conveyed while in- 
Bane ; 

(23) a suit to alter or set aside a decision, decree, or order of a Court, 
or of a person acting in a jadicial capacity ; 

(24) a suit to contest an award ; 

Note. 


A suit to recover a sum of money as payable to the plaintiff under an 
award which was contested was filed in a Subordinate Court on the small 
cause side. The Subordinate Judge returned the plaint, being of opinion 
that the suit was not cognizable by a Court of Small Causes. The plaint 
was then presented in the Court of the District Munsif as an ordinary suit, 
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but the District. Muusif returned it on the ground that the suit was cog- 
nisable by a Court of Small Causes. The plaintiff then applied to the Dis- 
trict’ Judge to submit the record for the orders of the High Court :—Held, 
(1) that the District Jadge was boand to submit the record under sec. 646B 
of the Code of Civil Procedure on the requisition of the plaintiff, although 
the plaintiff might have appealed to the District Court against the order of 
the District Munsif ; (2) that the suit was cognizable by a Court of Small 
Canses and accordingly that the order made by the Subordinate Judge re- 
tarning the plaint was wrong.—lI. L. R., 13 Madr. 344. 

(25) a suitupon a foreign judgment as defined in the Code of Civil 
Procedure, or upon a judgment obtained in British India ; 

(26) a suitto compel a refund of assets improperly distributed 
under section 235 of the Code of Civil Procedure ; 

(27) a suit under the Indian Succession Act, 1865, section 820 
or section 321, or under the Probate and Administration Act, 1881, 
section 189 or section 140, to compel a refund by a person to whom an 
executor or administrator has paid alegacy or distributed assets ; 

(28) a suit for a legacy or for the whole or a share of a residue be- 
queathed by » testator, or for the whole or a share of the property of 
an intestate ; 

(29) a suit— 

(a) for a dissolution of partnership or for the winding-up of the 
business of a partnership after its dissolution ; 

(b) for an account of partnership-transactions ; or 

(c) for a balance of partnership-account, unless the balance has 
been struck by the parties or their agents ; 

(80) a snit for an account of property and for its due administra- 
tion under decree ; 

(81) ery other suit for an account, including a sait by a mort- 
gagor, after the mortgage has been satisfied, to recover surplus collec- 
tions received by the mortgagee, and a suit for the profits of immovye- 
able property belonging to the pluintiff which have been wrongfully 
received by the defendant ; 

Note. 


The plaintiff sued on the Small Cause side of a subordinate Court be- 
fore the Provincial Small Cause Courts Act, 1887, came into operation, to 
recover with interest from the date of snit Bs. 500, the value of crops alleg- 
ed to have been illegally carried away by the defendant, while the plaintiff 
Was in possession ‘The defendant raised « plea to the jurisdiction of the 
Court, and the Judge, without recording any decision on its validity, di- 
rected that the plaint be presented on ihe regular ride of the Court for the 
reasow that it raised questions of complexity. It was so presented after the 
above Act had come into operation. The plaintiff obtained a decree which 
was reversed on appeal. A petition of second appeal wna presented by the 

laintiff. The defendant objected that no second appeal lay under Civil 
rocedure Code, sec, 586 :—Held, that the objection should prevail since 
the suit was uot excepted from the jurisdiction of the Small Cause Court 
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under the Provincial Small Cause Courts Act of 1887.—I. L. B., 15 
Madr. 298, . 

(32) a suit for a general average logs or for salvage ; 

(88) a suit for compensation in respect of collision between ships ; 

(84) a anit on a policy of insurance or for the recovery of any pre- 
mium paid under any such policy ; 

(35) a suit for compensation— 

(a) for loss occasioned by the death of a person caused by action- 
able wrong ;(b) for wrongful arrest, restraint, or confinement ; (c) for 
malicious prosecution ; (d) for libel ; (e- for slander ; (f°) for adultery or 
seduction; (g) for breach of contract of betrothal or promise of marriage; 
(h) for inducing a person to breaka contract made with the plaintiff ; 
(s) for obstruction of an easement or diversion of a watercourse; (7 ) for 
illegal, improper, or excessive distress or attachment ; (&) for improper 
arrest under Chapter XXXIV of the Code of Civil Procedure, or in 
respect of the issue of an injunction wrongfully obtained under chap- 
ter XXXV of that Code ; or (l) for injury to the person in any case 
not specified in the foregoing sub-clauses of this clause ; 

Note. 

A suit for actual pecuniary damages for breach of contract of mar- 
riage comes within cl. (g) of art. 35, Sch. IT of Act IX. of 1887, and as such 
is excluded from the jurisdiction of the Small Cause Court.—I. L. R., 15 
Cal. 833. 

(36) asuit by a Muhammadan for exigible (mu’ajjal) or deferred 
(mu’wazjal) dower ; 

(37) a suit for the restitution of conjagal rights, for the recovery 
of a wife, for the custody of a minor, or for a divorce ; 

(88) a suit relating to maintenance ; 

rs Notes. 

A suit for arrears of fixed maintenance is a suit relating to mainte- 
nance within the meaning of that term as used incl. 38 of Sch. II of the 
Provincial Small Cause Courts Act (Act IX of 1887), and is therefore not 
cognizable by a Court of Small Causes.—I. L. B., 15 Cal. 164. 


_ _ Asbuit for maintenance based on a family arrangement is within the 
jurisdiction of a Mofussil Small Cause Court. A karnavan is not entitled 
of his own authority to set aside a family arrangement made on behalf of 
all the members of the tarwad.—ll Madr. 134. 

A suit for arrears of maintenance due under a bond or agreement is 
not coguizable by a Provincial Court of Small Canses under clause 38 of 
Schedule II of Act 1X. of 1887.—16 Bom. 267. 

(39) a suit for arrears of land-revenue, village expenses, or other 
sums puyable to the representative of a village-community or to his heir 
or other successor in title ; | 

(40) a suit for profits payable by the representative of a village- 
community or by his heir or other successor in title after payment of 
land-revenue, village-expenses, and other sums ; 
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(41) a suit for contribution by sharer in joint property in respect 
of payment made by him of money due from a co-sharer, or by a mana- 
ger of joint property, or a member of an undivided family, in respect 
of a payment made by him on account of the property or family ; 

Wote—See I. L. R., 15 Cal. 713, noted under cl. 2. | 

(42) a suit by one of several joint mortgagors of immoveable pro- 
perty for contribution in respect of money paid by him for the redemp- 
tion of the mortgaged property ; 

(43) a suit against the Government to recover money paid nnder 
protest in satisfaction of a claim made by a revenue authority on ac- 
count of an arrear of land-revenue or of a demand recoverable as an 
arrear of land-revyenue ; 

(44) @ suit the cognizance whereof by a Court of Small Causes is 
barred by any enactment for the time being in force. 


[ 55 ] 
PRESIDENCY SMALL CAUSE COURTS 


ACT No. XV. OF 1882. 
PassEp ON TRE 17TH Marcu 1882, 
(As amended up to date.) 


An Act to consolidate and amend the law relating to the Couris of 
Small Oauses established sn the Presidency-towns, 
Wuergas it is expedient to consolidate and amend the Jaw relating 
eas to the Courts of Small Causes established in 
ramble: the towns of Calcutta, Madras, and Bombay ; 


It is hereby enacted as follows :— 





CHAPTER I. 
PRELIMINARY. 

1. This Act may be called “ The Presidency Small Cause Courts 
Short title. Act, 1882 ;” and it shall come into force on the 
Commencement. first day of July 1882. 

But nothing herein contained shall affect the provisions.of the Army 
Act,* section 151, or the rights or liabilities of any person under any 
decree passed before that day. 

2. Onand from the said day the enactments specified in the first 

qcbcuir Gi sehaetnnsite schedule hereto annexed shall be repealed to 

; " - the extent mentioned therein. 

Bat all Courts constituted, appointments made, and securities given, 
uuder any of the said enactments, shall, so far as may be, be deemed to 
have been respectively constituted, made, and given under this Act. 

All references to any enactment hereby repealed,made in Acts pass- 

ed prior to the said day, shall be read, so far as 
acwterences in previous may be practicable, as if made to this Act or 
the corresponding provisions hereof- 

Note.—See 6 Madr. 430, noted under sec. 8 of the Civil Pro. Code. 

3. In Act No, XXIII. of (1850 for securing the Land-revenue of Cal- 
nmGatect et de eutta), section 8, for the word and figures “ Act 

° . VII., 1847,” the words and figures, “ The Pre- 
sidency Small Canse Courts Act, 1882, Chapter VIII.,” shall be subs- 
titated ; the words, “as provided by the said Act, ” shall be repealed ; 
and for. exch of the expressions, “a Commissioner of the Court for re- 
covery of small debts referred to in the said Act,” and “‘the said Com- 
missioners, “the words, “ the Judges of the Court of Small Causes at 
Calcutta, ” shall be substituted. 

* Here the figures “1881,” being repealed by Act XII, of 1891, have been omitted. 
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In the Code of Civil Procedure, seo. 8, after the word and figures, 
“ Chapter XXXIX.,” the words and figures, “and by the piceidensy 
Small Cuuge Coarts Act, 1882,” shall be inserted. 
4. In this Act, “the Small Cause Court” means the Court of Small 
“ Small Cause Court’ de- Causes constituted under this Act in the town 
fined. of Calcntta, Madras, or Bombay, as the case 
may be. 


gen. 
CHAPTER II. 
Constitution anp Orricers oF tHE Court. 
5. There shall be in each of the towns of Calcutta, Madras, and 
Courts of Small Causes ‘ 20mbay, a Court, to be called the Court of 
estublished. Small Cauees of Calcutta, Madras, or Bombay, 
as the case may be. 
6. The Small Cause Court shall be deemed to be a Court subject 
Court to be deemed un- ‘2 the superintendence of the High Conrt of 
der superintendence, &c., Judicature at Fort William, Madras, or Bom- 
of Bigs Courts bay, as the case may be, within the meaning 
of the Letters Patent respectively, dated the 28th day of December 
1865, for such High Conrts, and within the meaning of the Code of 
Civil Procedure ; and the High Court shall have, in respect of the 
Small Cause Conrt, the same powers as it has under the 24th and 25th 
of Victoria, chapter 104, section 15, in respect of Courts subject to its 
appellate jurisdiction. 
7. Subject tothe control of the Governor-General in Council, the 
Appointment, suspension, Local Government may, from time to time, by 
and removal of Judges. notification iu the official Gazette, appoint a per- 
son to be Chief Judge, and so many other persons as it thinks fit to be 
jadges, of the Small Cause Court : Provided that not Jess than one- 
of the persons so appointed, including the Chief Judge, shall be 
of one of the said High Conrts. 
The Local Government may, by a like notification, suspend, and, 
the previous sanction of the Governor-General in Council, remove 
Judge so appoiuted. 
All barristers who, when this Act comes into force, are, or are act- 
gas, Jadges of the Small Cuuse Court, shall, for the purposes: of 
‘his section, be deemed to be advocates of a High Court. 
Bank ahd precedence of 8. The Chief Judge shall be the first of 
Jadges _ the Judges in rank and precedence. 
The other Jadges shall have rank avd precedence as the Local Go- 
vernment may, from ‘time to time, direct. 
9. Except as otherwise provided by this 


B to mak ; : ipg i 
ower to make rales, = any other law for the time being in force, the 
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Small Cause Court may, with the previous sanction of the High Court, 
make rules to provide, in such manner as it thinks fit, for all matters 
not specially provided for by this Act, and for the exercise, by one or 
more of its Judges, of any powers conferred on the Small Cause Coart 
by this Act, or by any other law for the time being in force. 

Note. 

See I. L. R., 18 Cal. 290, noted under sec. 278 of the Civil Procedure 
Code. 

10. Subject to such rules, the Chief Judge may, from time to 

Chief Jndgeto distribute time, make such arrangements as he thinks fit 
business of Court. for the distribution of the business of the Court 
among the various Judges thereof. : 

11. Save as hereinafter otherwise provided, when two or more of 

Procedure in case of dif- the Judges sitting together differ on any ques- 
ference of opinion. tion, the opinion of the majority shall prevail ; 
and if the Court is equally divided, the Chief. Judge, if he is one of 
the Judges so differing, or in his absence the Judge first in rank and 
precedence of the Judges so differing, shall have the casting voice. 

12. The Small Cause Court shall use a seal of such form and 
dimensions as are for the time being: prescrib- 
: ed by the Local Government. 

13. The Local Government may, from time to time, appoint an 
officer to be called the Registrar of the Court, 
and to be the chief ministerial officer of the 
Court ; 

and the Chief Judge may, from time to time, subject to the con- 
trol of the Local Government, appoint as many clerks, bailiffs, and 
other ministerial officers as may be necessary for the administration of 
justice by the Court, and for the exercise and performance of the powers 
and deties conferred and imposed on jt by this Act or any other law for 
the time being in force. 

The Registrar and other officers so appointed shall exercise snch 

Powers and daties of Powers, and discharge such duties of «a minis- 
such officers. terial nature, as the Chief Judge may, from 
time to time, by rule direct. 

The Chief Judge may suspend or remove any MRegistrar or other 
officer so appointed ; but the removal of any Registrar or officer draw- 
ing a monthly salary of one hundred rupees or upwards shall be sub- 
Ject to the orders of the Local Government. 

14. The Local Government may invest the Registrar with the 

Registrar may be invest- powers of a Judge under this Act for the trial 
ed w.th powers ofa Judge of guits in which the amount or value of the 
mm =6sults not exceeding 
wwenty rupees, ° subject-matter does not exceed twenty rupees. 

u 8 : 


Seal to be used. 


Appointmentof Registrar 
and ministerial officers. 
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And, subject to the orders of the Chief Judge, sny Judge of the Small 
Cause Court may, whenever he thinks fit, transfer from his own file 
to the file of the Registrar any suit which the latter is competent to try. 


15. NoJudge or other officer appointed under this Act shall, 
Judge or other officer not during his continuance as such Judge or officer, 
to practise or trade. either by himself or as a partner of any other 
person, practise or act, either directly or indirectly, as an advocate, at- 
torney, vakil, or other legal practitioner, or be concerned, either on his 
own account or for any other person, or as the partner of any other per- 
gon, in any trade or profession. 

Any such Judge or officer so practising, acting, or concerned, shall 
be deemed to have committed an offence under section 168 of the Indian 
Penal Code. 

Nothing herein contained shall be deemed to prohibit any such 
Judge or officer from being a member of any company incorporated or 
registered under Royal Charter, Letters Patent, Act of Parliament, or 
Act of any British Indian Legislature. 





CHAPTER III. 
Law ADMINISTERED BY THE CouRT. 
16. All questions, other than questions relating to procedure or 
eae ca practice, which arise in suits or other proceed- 
so cea resent ae ings under this Act in the Small Cause Court, 
od according to law admi- shall be dealt with and determined according 
nistered by High Court. to the law for the time being administered by 


the High Court in the exercise of its ordinary original civil jurisdiction. 





CHAPTER IV. 
JURISDICTION IN Ruspecr oF Surrs. 
17. The local limits of the jurisdiction of each of the Small Cause 
‘Local limits of jurisdic. Courts shall be the local limits for the time be- 
tion of Court. ing of the ordinary original civil jurisdiction 


of the High Court. 


18- Subject to the exceptions in section 
eave re ieidaaas Courthas 19, the Small Cause Court shall have jurisdic- 
tion to try all suits of a civil nature— 
when the amount or value of the subject-matter does not exceed 
two thousand rupees ; and 
(a) the cause of action has arisen, either wholly or in part, within 
the local limits of the jurisdiction of the Small Cause Court, and the 
leave of the Court has, for reasons to be recorded by it in writing, been 
given before the institution of the suit ; or 
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(b) all the defendants, at the time of the institution of the suit, ac- 
‘ually and voluntarily reside or carry on business, or personally work 
for gain, within such local limits ; or 


(c) any of the defendants, at the time of the institution of the suit, 
actually and voluntarily resides, or carries on business, or personally 
works for gain, within such local limits, and either the Jeave of the 
Court has been given before the institution of the suit, or the defend- 
ants who do not reside, or carry on business, or personally work for 
gain, as aforesaid, acquiesce in such institution. 


Explanation I.—When in any suit the sum claimed is, by a set-off 
admitted by both parties, reduced to a balance not exceeding two- 
thousand rapees, the Small Cause Court shall have jurisdiction to try 
such suit, 


E.cplanation I1.— Where a person hasa permanent dwelling at one 
place, and also a lodging at another place for a temporary purpose only, 
he shall be deemed to reside at both places in respect of any cause of 
action arising at the place where he has such temporary lodging. 

Fzplanation III.—A Corporation or Company shall be deemed to 
carry ou bnsiness at its sole or principal office in British India, or, 
in respect of any cause of action arising at any place where it has also 
a subordinate office, at such place. 


Notes. 


The plaintiff brought a suit in the Calcutta Court of Small Causes to 
recover damages for trespass to certain immoveable property of which he 
proved he was in possession ; the defendant contended that such a suit was 
one for the determination of a right to, or interest in, immoveable property, 
and was, therefore, not maintainable in the Small Cause Court :—Held, the 
Court had jurisdiction to entertain such a suit.—I. L. R., 11 Cal. 261. 

The jurisdiction given to Small Cause Courts by Act XV of 1882 is not 
affected by 44 and 45 Vic., cl. 58, sec. 151.—13 Cal. 37, 


A tradesman in business in Calcutta sued his debtor, a resident at 
Lucknow, to recover a sum of Rs. 23 for goods sold in Calcutta and for- 
warded by the E. I. Ry. Co. for delivery at Lucknow. The plaintiff ap- 
plied under sec, 18 of Act XV of 1882 for leave to sue the defendant in the 
Calcutta Court of Small Causes. The Court refused to grant such leave, 
apparently on the ground that the defendant was living at along distance 
trom Calcutta and that the suit was one fora small amount. Held, that, 
in refusing to grant such leave, the Judge of the Small Cause Court had 
not exercised the discretion vested in him under sec. 18, and that the case 
i one in which the leave applied for should have been granted.—14 Cal. 

The jurisdiction given to Presidency Small Cause Courts by Act XV 
of 1882, sec. 18, is not affected by 51 Vic., c. 4, sec. 7.—18 Cal. 144, 

_ The words of section 7 of 41 Vio., cl. 4, amending sub-section 1 of sec- 
tion 151 of 44 and 45 Vic., cl. 58, are meant to restrict the words “ within 
the Jurisdiction, &c.”’ (found in sub-section 1 of section 151) to persons re- 
sident within it, so as to meet and exclude the case of persons casually with- 
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other suit a decree for any matter of an amount or value of less than 
three bundred rupees, no costs shall be allowed to the plaintiff ; 
and if in any such suit the plaintiff docs not obtain a decree, the 
defendant shall be entitled to his costs as between attorney and client. 
The foregoing rules shall not apply to any suit in which the Judge 
who tries the same certifies that it was one fit to be brought in the High. 


Coort. 


CHAPTER V. 

ProceDvureE IN Suits. 
23. The portions of the Code of Civil Procedure specified in the 
Portiona of Civil Proce. Second schedule hereto annexed shall extend, 
dure Code extending to and shall, so far as the same may, in the judg- 
Court, ment of the Court, be applicable, be applied to 
the Small Cause Court ; and the procedure prescribed thereby shall 
be the procedure fullowed in the Court in all suits cognizable by it, except 
where such procedure is inconsistent with the procedure prescribed by 

any specific provisions of this Act : 

Provic ed that the Court may, subject to the control of the Local 
‘Government, from time to time, by notification in the official Gazette, 
declare that any of the said portions of the suid Code shall not extend 
and be applied to the Small Cause Court, or that any of such portions 
shall so extend and be applied with such modifications as the Conrt, 
subject to the control aforesaid, may think fit. ‘‘ Subject to such con- 
trol, the Court may modify or cancel any notification under this section 
4s occasion may appear to it to require.’’* 


: Note. 
See I. L. R., 6 Madr. 430, noted under sec. 8 of ‘the Civil Procedure 
Code ; 18 Cal. 296, noted under sec. 278 of the Civil Procudure Code. 


24. xcept in cases of set-off under the Code of Civil Procedure, 
No written statementex- section 111, no written statement shall be re- 
cept in cases of set-off. ceived unless required by the Court. 
25. When a period of eight days from the decision of a suit has 
Return of documents ©%pired without any application fora new trial 
admitted in evidence. or re-hearing ef such suit having been made, 
or when any such application has been made within such period, and 
such application has been refused, or the new trial or re-hearing (as 
the case may be) has ended, any person, whether a party to the suit 
or not, desirous of receiving back any document produced by him in 
a ee 


* The words quoted have been added by Avt X of 1838, sec. 2.“ Any declaration 
which has been notified under the proviso to sec. 23 of the Presidency Small Cause 
Courta Act, 1882, before the day on which this Act is passed, and which wasin force 
immediately before that day, shall, subject to the powers of the Court under that sec- 
tion, be construed, so far as may be, as referring to the schedule which has been anbs- 


titated by the last foregoing sub-section for the sevond echedule to that Act.”—Act X, 
of 1888, sec. 3, cl. 8. 
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the suit and placed on the record, shall, unless the document is im- 
pounded under section 148 of the Code of Civil Procedure, be entitled 
to receive back the same : 

Provided that a document may be returned at any time before any 
of such events on such terms as the Vourt may direct : Provided also 
that no document shail be returned which, by force of the decree, has 
become void or useless. 

On the return of a document which has been admitted in evidence, 
a receipt shall be given, by the party receiving it, in a receipt- book to 
be kept for the purpose, 

96. Inany suit in which the defendant appears and does not ad- 
am eoastian payebe by mit the claim, and the plaintiff does not obtain 
plaintiff to defendant in  ® decree for the full amount of his claim, the 
certain cases. Small Cause Court may, in its discretion, order 
the plaintiff to pay to the defendant, by way of satisfaction for his trou- 
ble and attendance, such suw as it thinks fit. 

When any claim preferred, or objection made, under section 278 of 
the Code of Civil Procedure, is disallowed, the Small Cause Court may, 
in its discretion, order the person nrafarring or making such claim or ob- 
jection to pay to the deoree-holder, or to the judgment-debtor, or to 

both, by way of satisfaction as aforesaid, such sum or sums asit thinks fit. 

And, when any claim or objection is allowed, the Court may award 
such compensation by way of damages to the claimant or objector as it 
thinks fit ; and the order of the Court awarding or refusing such com-’ 
pensation shall bar any suit in respect of injury caused by the attach- 
ment, 

Any order under this section may, in default of payment of the 
amount payable thereunder, be enforced by the person in whose favor 
it is made against the person against whom it is made as if it were a 
decree of the Court. 

27. Whenever the Small Cause Conrt issues a warrant for the 

Decree-holderto accom. 2° rest of a jadgment-debtor or the attachment 
pany officer executing of his property, the decree-holder, or some 
warren other person on his behalf, shall accompany the 
officer of the Court entrusted with the execution of such warrant, and 
shall point out to such officer the judgment-debtor or the ‘property to 
be attached, as the case may be. 


28. When the judgmeni-debtor under any decree of the. Small 

aa Cause Conrt isa tenant of immoveable pro- 
eotaa attached © ,'™  perty, anything attached to such property, and 
moveable by tenant tobe which he might, before the termination of his 
moveable inexe- tenancy, lawfally remove -without the permis- 


sion of his Jandlord, shall, for the purpose of 
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the execution of such degree, be deemed to be moveable property, and 
may, if auld in such execution, be severed by the purchaser, but shall 
not be removed by him from the property until be has done to the pro- 
perty whatever the judgment-debtor would have been bound to do to 
it if he bad removed sach thing. 
99. Whenever any judgment-debtor, who has been arrested, or 
; _ Whose property has been seized in execution of 
eee eaciead Sark a deste - tbe Sinall Canse Court, offers secu- 
ty. rity to the satisfaction of such Court for pay- 
ment of the amount which he has been ordered to pay and the costs, the 
Court may order him to be discharged, or the property to be released. 


30. Whenever it appears to the Small Cause Court that any judg- 
.. Mment-debtor under its decree is unable, from 
Court may in certain ; : 
carer suspend executiun of sickness, poverty, or other sufficient cause, to 
deoree. pay the amount of the decree, or, if such Court 
has ordered the same to be paid in instalments, the amount of any in- 
stalment thereof, it may from time to time, for such time and upon 
such terms as :t thinks fit, suspend the execntion of such decree and 
discharge the debtor, or make such order as it thinks fit. 


31. If the judgment-debtor, under any decree of the Small Cause 
Seastie eedearwerat Court has not, within the Jocal limits of its 
Small Cause Courtby other jurisdiction, moveable property sufficient to 
conn sutisfy the decree, the Court may, on the ap- 
plication of the decree-holder, send the decree for execution— 
(a) in the case of execution against immovenbie property situate 
within such local limits—“ to the Madras City Civil Court or the High 
Conrt of judicature at Fort William or Bombay,as the case may be,’’* 


(6) in all other cases—to any Civil Court within the local limits of 
whose jarisdiction such judgment-debtor, or any moveable or immove- 
able property of such judgment-debtor, may be found. 


The procedure prescribed by the Qode of Civil Procedure for the 

Procedure when decree e@Xecution of decrees by Courts other than those 

transferred. which made them shall be the procedure fol- 
lowed in such cases. 


32. Notwithstanding anything contained in the Code of Civil Pro- 
Minors may ene jncer- Cedure as applied by this Act, any minor may 
tain cases us if of fullage. institute a suit for any sum of money, not ex- 
ceeding five hundred rupees, which may be due to him under section 
70 of the Indian Contract Act, 1872, for wages or piece-work or for 
work as a servant, in the same manner as if he were of full age. 





* See Madras City Civil Court Act, (VII. of 1892) sec. 12. 
¢ See Act XIV. of 1883, ch. xix. 
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33. Any non-judicial or quasi-judicial act which the Code of Civil 
Power to delegate non- Procedure aa applied by this Act requires to 
judicial duties. be done by a Judge, and any act which may 
be done by a Commissioner appointed to examine and adjust accounts 
under section 894 of that Code as so applied, may be done by the Regis- 
trar of the Small Cause Coart, or by such other officer of that Court as 
that Court may, from time to time, appoint in this behalf. 


The High Court may, from time to time, by rule, declare what shall 
be deemed to be non-judicial and quasi-judicial acts within the meaning 
of this section. 

34. The suits cognizable by the Registrar under section 14 shall 

be heard and determined by him in like manner 
Registrar tohear andde- in all respects as a Judge of the Court might 
termine suite like a Judge. 4,63. and determine the same: 

Provided that, subject to the control of the Chief Judge, any Judge 

of the Court may, whenever he thinks fit, trans- 

Proviso. fer to his own file any suit on the tile of the 

Registrar. 

35. The Registrar may receive applications for the execution of 

Registrar may execute ‘decrees és i ny Janie igeaae by the Court, and 

all decrees with the same May commitiand discharge judgment debtors 

powers as a Judge. and make any prder in respect thereof which a 
Judge of the Court might make under this Act. 

36. Every decree and order made Ne Registrar in any suit or 


Decrees and orders of Re proceeding shalaMe subject to the same pro- 
cre ro” e e e . ae 

gietrar to be subject to new visions in regarpfto new trial as if made by a 
trial as if made by a Judge. Judge of the ( .art. . 





CHAPTER VI. 
New TRIALY AND RE-HEARING. 


37. Save as is herein specially provided, every decree and order 

of the Small Cause Court in a suit shall be final 

Judgments and ordersof and conclusive ; but the Court may, on applica- 

Souetere tion of either party, made within eight days 

from the date of the decree or order in any suit (not being a decree 

Power to order new trial passed under section 522 of the Code of Civil 

in Smull Cause Court. Procedure), order a new trial to be held, or 

_alter, set aside, or reverse the decree or order, upon such terme as it 
thinks reasonable, and may, in the meantime, stay the proceedings. 

Note. 


See I. L. R., 18 Cal. 290, noted under sec. 278 of the Civil Procedure. 
Code. 


1 9 
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38. Any party may, within eight days after the jadgment in any 
Application for re-hear- Suit in the Small Canse Court in which the 
ing in High Court. amount or value of the subject-matter exceeds 
one thousand rupees, apply to the High Court for an order that such 
suit may be re-heard in the High Court. 

Such application shall be supported by affidavits, and in‘ case the 
applicant has appeared in the Small Cause Court by advocate, vakil, 
attorney, or pleader, by a certificate from such advocate, vakil, attor- 
ney, or pleader, that, in his opinion, there are good grounds for re-hear- 
ing the suit ; and if, on hearing such application, the High Court is of 
opinion that there has been a miscarriage or failure of justice, or that 
there are other good grounds for such re-hearing, the Court shall make 
an order ex parte, on such terms as it thinks fit, for such re-hearing, 
und fix a day for the same, whereof notice sball be given to the opposite 
party. 

The rules contained in sections 545, 546, and 547 of the Code of 
Civil Procedure, relating to staying and executing decrees under appeal, 
shall apply in the case of applications under this section as if such ap- 
plications were appeals from the decisions of the Small Cause Court. 

Note. * 

On the 7th April, being the last day on which such application could 
be made under the provisions of section 38,vf the Presidency Small Cause 
Courts Act, an application was madgpta, th. High Court under that section 
for the re-hearing of & suit which fad been dismissed by the Small Cause 
Court. The application was made dy petition at the rising of the Court, and 
not being a rogular motion dayfthe hearing of the matter was postponed 
till the 9th April. On that dgtj, on the application being brought on, it 
appeared that the petition only, ore a 7-rupee stamp instvad of one of the 
much larger value required by yotion 71 of the Act. It was contended on 
behalf Of the petitioner that thd"deficiency could then be made up, and 
that he was entitled to have the application heard. Held, that this could 
not be done. The eight days allowed by section 38 expired on the 7th 
April, and had the application been then considered, it could not have been 
received, but must have been rejected, as section 7] requires the proper 
fee to be paid before the application can be received. Although the con- 
sideration of the application was deferred to the 9th April, that made no 
difference, as the eight days bad expired before the petition was in such a 
condition that it could be received.—I. L. R., 18 Cal. 445. 

$9- On the day fixed under section 38 or on any other day to 
which the re-hearing may be adjourned, the 
High Court, or some Judge thereof, shall pro- 
ceed to re-hear and determine the case as if the same were a suit 
brought in such High Court in its ordinary original civil jurisdiction, . 
in which the plaintiff in the Small Cause Coart was plaintiff, and the 
defendant in such Court was defendant, and in which written statements 
had not been ordered to be filed ; and, except as herein otherwise pro- 


vided, all the practice and procedure of such High Court in respect of 


Procedure at re-heariug. 
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suits brought in its ordinary original civil jurisdiction shall be followed 
in suits re-heard under this section : Provided that there shall not be 
any appeal from any judgment, decree, or order under this section. 


40. Every decree or order made by any High Court upon any such 
re-hearing may either be executed by such 
Hig Coun, of decree of High Court in the same manner as other de- 
crees or orders of such Court, or may, in the 
discretion of the High Court, be remitted to the Small Cause Court for 
execution. 
ee eae 
CHAPTER VII. 
Recovery or Possgession or ImMoveasLe Property. 
41. When any person has had possession of any immoveable property 
Suwinieae sanieeeisaen situate withinthe local limits of the Small Cause 
occupying property with- Court’s jurisdiction, and of which the annual 
pubeaye: value at a rack-rent does not exceed one thou- 
sand rupees, as the tenant, or by permission, of another person, or of 
some person through whom such other person claims, 

and such tenancy or permission has determined or been withdrawn, 

and such tenant or occupier or any person holding under or by as- 
signment from him (hereinafter called the occupant) refuses to deliver 
up such property in compliance with a request made to him in this be- 
half by such other person, 

such other person (hereinafter called the applicant) may apply to 
the Small Cause Court for a summons against the occupant, calling upon 
him to show cause, on a day therein appointed, why he should not be 
compelled to deliver up the property. 

42. The summons shall be served on the occupant in the manner 
provided by the Code of Civil Procedure* for 
the service of a summons on a defendant. 

43. Ifthe occupant does not appear at the time appointed, and 

Gulnedntotencies show cause to the contrary, the applicant shall, 

if the Small Cause Court is satisfied that he 

is entitled to apply under section 41, be entitled to an order addressed 

to a bailiff of the Court directing him to give possession of the property 

to the applicant on such day as the Court thinks fit to name in such 
order. 


Ezplanation.—If the occupant proves that the tenancy wes creat- 
ed or permission granted by virtue of a title which determined previ- 
ous to the date of the application, he shall be deemed to have shown 
cause within the meaning of this section. 


Service of summons, 





# See Act XIV. of 1883, secs. 72 to 92. 
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44. Any such order shall justify the bailiff to whom it is address. 
Such order to justify bat- ed in entering after the hour of six in the morn- 
liff entering on property ing and before the hour of six in the after- 
and giving possession. noon upon the property named therein, and 
such assistants as he thinks necessary, and giving possession of such 
aiid Sraceedinar asian property to the applicant ; and no suit or pro- 
Judge or officer for issn- secution shall be maintainable against any 
ing, &c., orderorsammons. Judge or officer of the Small Cause Court by 
whom any such order as aforesaid was issued, or against any bailiff or 
other person by whom the same was executed, or by whom any such 
summons as aforesaid was served, for the issue, execution, or service of 
any such order or summons, by reason only that the applicant was not 
entitled to the possession of the property. 


45. When the applicant, at the time of applying for any such or- 
be yh dee coe der as aforesaid, was entitled to the possession 
Applicant, if entitled to £ h ' chae-die: aia 
possession, not to be deem- Of SUCH property, neither he nor any person 
ed trespasser for avy error acting in his behalf shall be deemed, on account 
in preoeecineh of any error, defect, or irregularity in the mode 
of proceeding to obtain possession thereunder, to be a trespasser ; but 
Occupant may sue for %"Y person aggrieved may bring a suit for the 
compensation. recovery of compensation for any damage which 
he has sustained by reason of such error, defect, or irregularity : 


when no such damage is proved, the suit shall be dismissed ; and 
when such damage is proved, but the amount of the compensation as- 
sessed by the Court does not exceed ten rupees, the Court shall award 
to the plaintiff no more costs than compensation, unless the Judge who 
tries the case certifies that in his opinion full costs should be awarded 
to the plaintiff. 
46. Nothing herein contained shall be deemed to protect any ap- 
Liability of applicant ob- plicant obtaining possession of any property 
taining order when not en- under this chapter from a suit by any person 
titled. deeming himself aggrieved thereby, when such 
applicant was not, at the time of applying for such order as aferesaid, 
entitled to the possession of such property. 
And when the applicant was not, at the time of applying for any 
Application for order in 8UCh order as aforesaid, entitled to the posses- 
such case an actof tres- sion of such property, the application for such 
a order, though no possession is taken there- 
under, shall be deemed to be an act of trespass committed by the applicant 
against the occupant. 
Stay of proceedings on 47. Whenever, on an application being 
ocoupant giving security made under section 4], the occupant binds 


ei eniy sgnines 8P-  himeelf, with two sureties, ina bond for euch 
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emonnt as the Small Canse Court thinks reasonable, baving regard to 
the value of the property and the probable costs of the suit next herein- 
after mentioned, to institute, without delay, a suit in the High Court 
Sgaiost the applicant for compensation for trespass, and to pay all the 
costs of such suit in case he does not prosecute the same, or in case 
judgment therein is given for the applicant, the Smal] Canse Court shall 
stay the proceedings on such application until such suit is disposed of, 


If the occupant obtains a decree in any such suit against the applicant, 
such decree shall supersede the order (if any) made under section 48, 
Nothing contained in section 22 shall apply to suits under this sec- 
tion. 
48. In all proceedings under this chapter, the Small Cause Court 
Peaidtuonia ieee: shall, as far aa may be, and except as herein 
lated by Code of Civil Pro- otherwise provided, follow the procedure pres- 
Sranree cribed for a Court of first instance by the Code 
of Civil Procedure. 


49. Recovery of the possession of any immoveable property under 
this chapter shall be no bar to the institution 


Recovery of poasesrion no “3 T: . ; 
barte suis to uy uiule: . a suit in the High Court for trying the title 
ereto. 





CHAPTER VIII. 
DisTREssEs, 
50. This chapter extends to every place within the local limits 
of the ordinary original civ'] jurisdictions of the 
pecenerten Oh aee High Courts of Judicature at Fort William, 
Saving of certain rents. Madras, and Bombay. But nothing contained 
in this chapter apphes— 
(2) to any rent due to Government ; 
(b) to any rent which has been due for more than twelve months 
before the application mentioned in section 53. 
51. The Judges of the Small Cause Court may appoint four or more 
Appointment of bailiffg persons to be bailiffs and appraisers for the 
and appraisers. purpose of this chapter, and may, from time to 
time, with the previons sanction of the Local Government, fix such re- 
muneration for the services of such officers as the said Judges think fit, 
and may suspend or remove them. 
52. The persons so appointed shall give security, to be approved 


Security tobe given by by the said Judges, faithfully to discharge the 
appointees. duties of their office, and they shall be deemed 


to be public servants within the meaning of the Indian Penal Code. 
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58. Any person claiming to be entitled to arrears of rent of any 
Application for distress- house or premisesto which this chapter extends, 

‘warrant. or bis duly constituted attorney, may apply to 
any Jadge of the Small Cause Oourt, or to the Registrar of the Small 
Cause Court, for such warrant as is hereinafter mentioned, 

The application shall be supported by an affidavit or affirmation to 
the effect of the form (marked A) in the third schedule hereto annexed. 

54. The Judge or Registrar may thereupon issue & warrant under 
his hand and seal, and returnable within six 
days, to the effect of the form (marked B) con- 
tained in the same schedule uddressed to any one of such bailiffs. 

The Judge or Registrar may, at his discretion, upon personal ex- 
amination of the person applying for such warrant, decline to iseue the 
same. 


Issue of distress-warrant. 


55. Every distress under this chapter 
Time for distress. shall be made after sunrise and before sunset, 
and not at any other time. 

56. The bailiff directed to make the distress may force open any 

What places bailiff may Stable, out-house, or other building, and may 
force open. also enter any dwelling-honse the outer door of 
which may be open, and may break open the door of any room in such 
dwelling-house for the purpose of seizing property liable to be seized 
under this chapter : 

Provided that he shall not enter or break open the door of any room 
appropriated for the zanana or residence of women, which, by the usage 
of the country, is considered private. 

57. In pursuance of the warrant aforesaid, the bailiff shall seize 
the moveable property found in or upon the 
house or premises mentioned in the warrant and 
belonging to the person from whom the rent is 
claimed (hereinafter called the debtor), or such part thereof us may, in 
the bailiff’s judgment, be sufficient to cover the amount of the said 
rent, together with the costs of the said distress : 

Provided that the bailiff shall not seize— 

(a) things in actual use ; or 

(b) tools and implements not in use, where there is other move- 
able property in or upon the house or premises sufficient to cover such 
amount and costs ; or 

(c) the debtor’s necessary wearing apparel ; or 

(d) goods in the custody of the law. 

58. The bailiff may impound or otherwise secure the property so 
seized in or on the house or premises charge- 
able with the rent, 


Property which may be 
eeized. 


Impounding distress. 
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59. On seizing any property under section 57, the bailiff shall 


Inventory. make an inventory of such property, and shall 
ae of noe ap- give a notice in writing to the effect of the 
praisement and sale, form (marked C) in the third schedule hereto 


annexed to the debtor, or toany othersperson upon his behalf in or 
upon the said house or premises. 
The bailiff shall, as soon as may be, file 
Reais 2 Prana and in the Small Cause Court copies of the said in- 
ventory and notice. 


60. The debtor, or any other person alleging himself to be the 

owner of any property seized under this chap- 

Application to discharge ter, or the duly constituted attorney of such 
or suspend warrant. : ‘ 

debtor or other person, may, at any time within 

five days from such seizure, apply to any Judge of the said Court to 

discharge or suspend the warrant, or to release a distrained article, and 

such Judge may discharge or suspend such warrant, or release such 

article accordingly, upon such terms as he thinks just ; 

and any of the Judges of the said Court may, in his discretion, give 
reasonable time to the debtor to pay the rent due from him. 

Upon any such application, the costs attending it, and attending 
the issue and execation of the warrant, shall bein the discretion of the 
Judge, and shall be paid as he directs. 

61. If any claim is made to, or in respect of, any property seized 

; ; under this chapter, or in respect of the proceeds 
Cinim to: goods aig or value there of, by any person not being the 
erpener ya emerge debtor, the Registrar of the Small GauneCoase 
upon the application of the bailiff who seized the property, may issue 
® summons calling before the Court the claimant and the person who 
obtained the warrant, 

And thereupon any sait which may have been bronght in the High 
Court in respect of such claim shall be stayed, and any Judge of the 
High Court, on proof of the issue of such summons, and that the pro- 
perty was so distrained, may order the plaintiff to pay the costs of all 
proceedings in such suit after the issue of such summons, 

And a Judge of the Small Cause Court shall adjudicate upon such 
claim, and make such order between the parties in respect thereof and 
of the costs of the proceedings as he thinks fit ; 

and such order shall be enforced as if it were an order made in a 
suit brought in such Coart. 

The procedure in Small Cause Coarts in cases under this section 
shall conform, as far ae may be, to the procedure in an ordinary suit in 
sach Courts. 
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62. In any case under section 60 or section 61, the Judge by whom 
Piwcktaeemcndien the case is heard may award such compensation 
pen : : 
sation to debwr or claim- by way of damages to the applicaut or cliamant 
an (as the case may be) as the Judge thinks fit, 
and may, for that purpose, make any enquiry he thiuks necessary ; 
and the order of the Judge awarding or refusing such compensa- 
tion shall bar any suit for the recovery of compensation fur any damage 
cuused by the distress. 
63. In any case under section 60 or section 61, if the value 
p bo transfer to Of the subject-matter in dispute exceeds one- 

ower re] ranrier to 2 . 

High Court cases involy- thousand rupees, the applicant or claimant may 
ing more than Res. 1,000. apply to the High Court to transfer the case 
to itself, and the High Court, on being satisfied that it is expedient 
that the case should be disposed of by itself, may direct the case to be 
trausferred accordipgly,and may thereupon alter or set aside any order 
passed in the case by a Judge of the Small Cause Court, and may make 
such order therein as the High Cuurt thinks fit. 

Kvery application under this section shall be made within seven 
days from the cate of the seizure of the subject-matter in dispute. 

In granting applications under this section, the High Court may 
impose such terms as to payment of, or giving security for, costs or 
otherwise as it thinks fit. 

The procedure in cases transferred under this section shall conform, 
as far as may be, to the procedure in suits before the High Courtin the 
exercise of its ordinary original civil Jurisdiction; and orders made under 
this section may be executed as if they were made in the exercise of 
such jurisdiction ; and every sach order awarding or refusing compen- 
sation shall bar any suit for the recovery of compensation for any 
damage caused by the distress which gave rise to the case wherein 
such order was made. 

64. In default of any order to the contrary by a Judge of Small 
Cauae Court or by the High Court, any two of 
the said bailiffs may, at the expiration of five 
days from a seizure of property under this chapter, appraise the pro- 
perty so seized, aud give the debtor notice in 
writing to the effect of the furm (marked D) in 
the third schedule hereto aunexed. 

The bailiffs sball file in the Small Cause Court a copy of every 
notice given under this section. 


65. In default of any such order to the contrary, the distrained 

aes property shall be sold on the day mentioned in 

" such notice, and the said bailiffs shall, on re- 
alizsing the proceeds, pay over the amount thereof to the Registrar of 


A ppraisement. 


Notice of sale. 


Secs. 66-69.] PRESIDENCY SMALL CAUSH COURTS. ' 93 


the Small Cause Court ; and such amount shall be applied first ia pay- 
ment of the coste of the said distress, and then 
in satisfaction of the debt ; and the surplus (if 
any) shall be returned to the debtor : 

Provided that the debtor may direct that the sale shall take placa 
in any other manner, first giving security for any extra costs thereby 
occasioned. 

66. Nocosts of any distress under this chapter shall be taken or 

demanded except those mentioned in the part 
sali (marked E) of the third schedule hereta 
annexed, 

The Jadges of the Small Cause Court may apply the sum so raised 
as costs towards the payment of the contingent charges and remuner- 
ation of the said bailiffs, as appears to the said Judges expedient. 

67. The Registrar of the Smal] Cause Court shall keep a book in 

Account of costs and pro Whichall sums received as costs upon distressed 
coeds. made under this chapter, and al] sums paid as 
remuneration to the snid bailiffs, and all contingent charges incurred in 
respect of such distresses, shall be duly entered. 

He shall also enter in the said book allsums realized by sale of the 
property distrained and paid over to landlords under the provisions of 
this chapter. 


Application of proceeds. 


68. No distress shall be levied for arrears 
eae eck nee except of rent, except under the provisions of this 
chapter. 

And any person, except a bailiff appointed under sec. 51, levying 

Penalty for making il- OF attempting to levy any such distress, shall, 

logal distreases. on conviction before a Presidency Magistrate, 

be liable to be punished with fine which may extend to five hundred. 

rapees, and with imprisonment for a term which may extend to three 

months, in addition to any other liability he may have incurred by his 
proceedings. 





CHAPTER I X. 
Rererences TO Hic Covrr. 
69. If two or more Judges of the Small Cause Court si together 
Reference when compul- in any suit, or in any proceeding uxder Chapter 
sory. VII. of this Act, and differ in cheir opinion as 
to any question of law or usage having the force of law, or the con- 
struction of a document, which construction may s4ect the merits, 
or if in any suit or any such proceeding, iy which the amount or 
value of the subject-matter exceeds five hradred rupees, any such 
question arises, and either party so requires; 
1 10 
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the Small Cause Court shall draw up a statement of the facts of 
the case, and refer such statement, under section 617 of the Code of 
Civil Procedure, for the opinion of the High Court, and shall either 
reserve judgment or give judgment contingent upon such opinion. 


Notes. 


In a suit brought in the Small Cause Court by the plaintiffs against 
the defendant for damages from breach of contract to deliver goods, the 
only dispute was as to the principle on which damages were to be assessed. 
The defendant paid inte Court the sum of Rs. 779-10-0. At the close of 
the hearing, and before judgment was delivered, the plaintiffs’ attorney in- 
formed the Chief Jadge that he would require a case to be stated for the 
opinion of the High Court under sec. 69 of the Presidency Small Cause 
Courts Act XV. of 1882, unless the decree were in his favour. The Judge 
thereupon desired him to state the exact question of law he would wish to 
be referred, but he declared himself unable to do so until after judgment 
was delivered. He said he could not then say anything more than that he 
would require & case to be stated for the opinion of the High Court on any 
question of law that might arise in the Case. The Chief Judge thereupon 
stated the facts to the High Court and referred the following general ques- 
tion for its opinion :—‘ Whether, on the facts above set forth, the plaintiffs 
are entitled to recover from the defendant any, and if so what, sum greater 
than Rs. 779-10.) paid into Court by the defendant P” On the reference 
coming before the High Court a preliminary objection was taken as to 
whether the reference was in proper from, no question of law or usage having 
the force of Jaw having been formulated for the opinion of the Court. Held, 
(Farran, J., doubting) that the reference should be sent back to be amended 
by stating the precise question arising in the case.—I. L. R., 15 Bom. 376. 


A party requiring a Judge of the Small Causes Court to make a reference 
to the High Court under section 69 of the Small Cause Courts Act (XV. of 
1882) must do so before the Judge has delivered his judgment.—I. L. R., 
16 Bom. 618, 

70. When judgment is given under section 69 contingent upon the 

Security to be fnrnished opinion of the High Court, the party against 
on such reference by purty whom such judgment is given shall at once fur- 
lange nish security ,to be approved by the Small Cause 

: Court, for the costs of the reference to the High 
Court and for the amount of such judgment : 


Provided that no security for the amount of such judgment shall 
“be required in any case in which the Judge who tried the case has or- 
dered auth amount to be paid into Court, and the same has been paid 
according) s, 

Unless sich security as aforesaid is at once furnished, ihe party 
‘If no such security given, 8€ainst whom such contingent judgment haa 


eettad io den toleve been given shall be deemed to have submitted 
to the same. 
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CHAPTER X. 
Fees anp Costs, 
Institution-fee. 71. A fee not exceeding— 

(a) when the amount or value of the subject-matter does not exceed 
five hundred rupees—the sum of two annas in the rupee on such amount 
or value, 

(>) when the amount or value of the subject-matter exceeds five 
hundred rupees—the sum of sixty-two rupees eight annas, and one anna 
in the rupee on the excess of such amount or value, over five hundred 
rupees, 

shall be paid on the plaint in every suit, and every application 
under section 88 or section 41 ; and no such plaint or application shall 
bereceived until such fee has been paid. 

An additional fee of ten rupees shall be paid on the filing of every 
agreement under section 20. 

Note.—See I. L. R., 18 Cal. 445, noted under sec. 38. 

72. The fees specified in the third and fourth columns of the fourth 
schedule hereto annexed shall be paid previous 
to the issue in any suit or in any proceeding 
under Chapter VII. of this Act of the processes, to which the said col- 
umns respectively relate, by the persons on whose behalf such processes 
are issued, when the amonnt or value of the subject-matter exceeds the 
sum specified in the first column, but does not exceed the sum specified 
in the second column of the said schedule. 

73. Whenever any such suit or proceeding is settled by agree- 

Repayment of balf fees ment of the parties before the hearing, half the 
on settlement before hear amonnt of all fees paid-up to that time shall be 
BE: repaid by the Small Cause Court to the parties 
by whom the same have been respectively paid. 

74. The Small Cause Court may, whenever it thinks fit, receive 

Fees and costa of poor 20d register suits instituted, and applications 
persons. under section 41 made by poor persons, and 
may issue processes on behalf of such persons, without payment, or on 
s part-payment of the fees mentioned in sections 71 and 72. 

75. The Local Government may, from time to time, by notifica- 
tion in the official Gazette, vary the amount of 
the fees payable under sections 71 and 72 : 

Provided that the amount of such fees shall in no case exceed the 
amount prescribed by the said sections. 

76. The expense of employing an advocate, vakil, attorney, or 

Expense of employing Other legal practitioner incurred by any party, 
legal practitioners. shall not be allowed as costs in any suit or in 
any proceeding under Chapter VII. of this Act, in the Small Cause 


Fees for processes. 


Power to vary fees. 
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Conrt, in which suit or proceeding the amonnt or value of the subject- 
matter does not exceed twenty rupees, unless the Court is of opinion 
that the employment of such practitioner was under the circumstances 
reasonable, 

 Bectione 3, 5, and 28 of 77. Nothing contained in this chapter 
Court .Fees Act, 1870, shall affect the provisions of sections 3, 5, and 
saved. 25 of the Court Fees Act, 1870. 


ae 
CHAPTER XI. 
Misconpscr or Inrekiog MINISTERIAL OFFICERS, 


7g. The Chief Judge may, by order, fine, in an amount not exceed- 
ing one month’s salary, any clerk, bailiff, or 
other inferior ministerial officer of the Court 
who is guilty of misconduct or neglect in the performance of the duties 
of his office ; and such fine may be deducted from his ealary. 

79. If any clerk, bailiff, or other inferior ministerial officer of the 

erp eat caeiae Small Cause Court, who is employed as such 
officer in execution of order in the execution of any order or warrant, loses, 
or warrant. by neglect, connivance, or omission, an oppor- 
tunity of executing such order or warrant, he shall be liable, by order 
of the Chief Judge, on the application of the person injured by such 
neglect, connivance, or omission, to pay sach sum, not exceeding in any 
case the sum for which the said order or warrant was issued, as, in the 
epinion of the Chief Judge, represevts the amount of the damage sus- 
tained by such person thereby. 

80. If any clerk, bailiff, or other inferior ministerial officer of the 

Extortion or default of Small Cause Court, is charged with extortion 
officers. or misconduct while acting under colour of 
its process, or with not duly paying or accounting for any money levi- 
ed by him under its authority, the Court may inquire into such charge, 
and may make such order for the repayment or payment of any money 
wo extorted, or of any money so levied as aforesaid, and of damages 
and costs, by such officer, as it thiuks fit. 

81. For the purposes of any inquiry under this chapter, the Small 

Court empowered to um- Cause Court shall have all the powers of sum- 
mon witnesses, éo. moning and enforcing the attendance of wit- 
nesses and compelling the production of documents which it possesses 
iu suits under this Act. 

82. Any order under thie chapter for the payment or repayment 
of money may, in default of payment of the 
amount payable thereunder, be enforced by the 
person to whom such smount is payable as if the same were a decree 
of the Small Cause Court in bis favour. 


Power to fine officers. 


Enforcement of order. 
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CHAPTER 
Conremer.or Court. 

63. When any such offence as is desoribed in section 175, 178, 
Procedure Court of incer- 179, 180, or 228 of the Indian Penal Code, is 
tain cases of contempt. committed in the view or presence of the Small 
Canse Conrt, the Court may cause the offender to be detained in custody; 
and, at any time before the rising of the Court on the same day, may, 
if it thinks fit, take cognizance of the offence, and punish the offender 
with fine which may extend to two hundred rupees, and, in default of 
payment of such fine, with imprisonment in the civil jail for a term 

which may extend to one month, unless such fine is sooner paid. 

84. In every such case the Court shall record the facts constitut- 
ing the offence, the statement (if any) made by 
the offender and the finding and sentence, 

If the offence is under section 228 of the Indian Penal Code, the 
record must show the nature and stage of the judicial proceeding’ in 
which the Court, when interrupted or insulted, was sitting, and the 
nature of the interruption or insult offered. 

85. lfthe Court considers that a person accused of any offence 

7 referred to in section 83, and committed in 
rocedure where Court, : : 3 
considera that cuee shonid itS view or presence, should be imprisoned 
not be dealt with under otherwise than in default of payment of fine, 
section 83. : 
or that a fine exceeding two hundred rupees 
sbould be imposed upon him, or if the Court is, for any other reason, 
of opinion that the case should not be disposed of under section 88, the 
Coart, after recording the facts constituting the offence, and the state- 
ment of the accused as hereinbefore provided, may forward the case 
to a Presidency Magistrate, and may require security to be given for 
the appearance of such accused person before such Magistrate, or, if 
sufficient security is not given, may forward him under custody to such 
Magistrate. 

Such Magistrate shall deal with the accused person in the manner 
provided by the Code of Criminal Procedure,* and may sentence the of- 
fender to punishment as provided in the section of the Indian Penal 
Code under which he is charged. 

86. When the Court has, under section 83 or section 85, punished 

an offender, or forwarded him toa Presidency 

Discharge of offenderon Magistrate for trial, for refusing or omitting to 

ee do anything which he was lawfally required to 

do, or for any intentional insult or interruption, the Court may, in its 

discretion, discharge the offender, or remit the punishment on his sub- 

mission to the order or requisition of the Court, or on apology being 
made to its satisfaction. 

* See Act X. of 1862, Ch. XXXV. and sec. 3, 


Record in such cases. 
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87. If any witness before the Small Cause Court refuses to answer 
; . ach questions as are put to him, or to produce 
Imprisonment or commit- ‘ ; ; : 

talof person refusing to ®0Y¥ docoment in his possession or power which 
answer or produce docue the Court requires him to produce, and does 
aa not offer any reasonable excuse for such refusal, 
the Court may sentence him to simple imprisonment, or commit him to 
the custody of an officer of the Court, for any term not exceeding seven 
days, unless in the meantime auch person consents to answer such ques- 
tions or to produce such document, as the case may he, after which, in 
the event of his persisting in his refusal, he may be dealt with according 
to the provisions of section 83 or section 85. 


88. Any person deeming himself aggrieved by an order under 

section 83 or section 87 may appeal to the 

Appeal from orders under High Court, and the provisions of the Code of 

ppenenen eine Criminal Procedure,” relating to appeals, shall, 
so far as may be, apply to appeals under this section, 


CHAPTER XIIli. 
MisceLuaNeous, 

89. Notices to produce documents, summonses to witnesses, and 
Pereons by whom process 2/1 other processes issued in the exercise of any 
may be served. jurisdiction conferred on the Small Cause Court 
by this Act, except sammonses to defendants and writs of execation, 
may, if the Court by general or special order so directs, be served by 

such persons as the Court, from time to time, appoints in this behalf. 
90. The Small Cause Court shall keep such registers, books, and 
accounts, and submit to the High Court such 
statements and returns, as may, subject to the 
approval of the Local Government, be prescribed by the High Court. 


91. The Small Cause Court shall comply with such requisitions 

; as may, from time to time, be made by the 

do, called fe bytenaiGe Local Government or High Conrt for oar 

vernment or High Court. returns, and statements in such form and man- 
ner as such Government or Court, as the case may be, thinks fit. 

92. The Small Cause Court shall, at the commencement of each 
year, draw up a list of holidays and vacations 
to be observed in the Court, and shall submit 
the same for the approval of the Local Government. 


Such list, when it has received such approval, shall be published in 


the local official Gazette, and the said holidays and vacations shall be 
‘observed accordingly. 


® See Act X. of 1882, Ch. XEXI. and asec. 3. 


Registers and returns. 


Holidays and vacations. 


aa 
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93. The Governor-General and Members of his Counoil, the Gov- 
: Certain persons exempt ernors of Fort St. George and Bombay, and 
rom arrest by Court. the Members of their respective Councils, the 
Lieutenant-Governor of Bengal, and the Chief Justices and Judges of 
the High Courts established under the twenty-fourth and twenty-fifth 
of Victoria, chapter 104, sbail not be liable to arrest by order of the 
Small Cause Court. 
No suit to lie upon de- 94. No suit lie on any decree of the 
cree of Court. Small Cause Conrt. 
95. Any person ordered by the Small Cause Court to be imprison- 
ed may be imprisoned in such place as the 
Place of imprisonment. Local Government, from time to time, ap- 
points in this behalf. 
96. If any person against whom any suit is brought for anything 
Tender in enitfor any- purporting to be done by him under this Act 
thing done under Act. has, before the institution of the suit, tendered 
sufficient arnends to the plaintiff, the plaintiff shall not recover. 
97. All prosecutions for anything purporting to be done under 
Limitation of prosecu- this Act must be commenced within three 
tions. months after the offence was committed. 


THE FIRST SCHEDULE. 
(See section 2.) 
ENACTMENTS BEPEALED. 
A.—Charters of the Supreme Courts. 











Date. ‘Extent of repeal. 


oe 








26th March 1774. Charter of the Supreme Court at} Clause 21. 
Fort William. 
26th December Charter of the Supreme Court at ! Clause 47. 
1800. 


Madras. 
8th December 1823. | Charter of the Supreme Courtat | Clause 59, 
Bombay. 





B.— Acts of the Governor-General tn Council. 











| 
Number and year. | Subject or short title. Extent of repeal. 





IX. of 1850 ...| For the more easy recovery of} So much as bas 
small debts and demandsin Cal-| not been repeal- 
_ Gutta, Madras, and Bombay. ed. 
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THE FIRST SCHEDULE.—(continued.) 





a 


Number and year. Subject or short title. Extent of repeal. 








XX. of 1857. ~—s«y..| To amend Act IX of 1850 ... | The whole. 


XXVI. of 1864 _....| To extend the jurisdiction of the} So much as has 
Courts of Small Causes at Cal-| not been repeal- 
cutta, Madras, and Bombay,and| ed. 
to provide for the appointment : 
of an increased number of Jud- 
ges of those Courts. 

I. of 1875 _... | To regulate distresses for Rents| The whole. 
in the Presidency-towns. 


X.of 1877... | The Code of Civil Procedure Section 8, para, 2. 


ee a 


O0.— Act of the Governor of Bombay in Oounril. 


fea SN A A A I ETE EGER ee cer At 
Petr eee ah ERIE - : eon 


Number and year. Subject. Extent of repeal. 


A ee Tee Tt Ee cee er ee nea 


VI. of 1864 ,..) For the better regulation of the | So much as has 
diet-money of persons imprison- | uot been repeal- 
ed by the Bombay Court of| ed. 

Small Causes. 


Se LE A RE AEN 


THE SECOND SCHEDULE.* 
(See section 23.) 
Portions oF Civin Procepure Cope EXTENDING TO CouRT. 
PRELIMINARY : Section 2,f Interpretation-clanse. 





CHAPTER I.—Of the Jurisdiction of the Courts and Res Judicata, 
except section 11. 
CHAPTER II.—Of the Place of Suing, except sections 15 to 19 


(both inclusive), section 20, paragraph 4, sec- 
tions 22, 23, and 24, and section 25, paragraphs, 
2 and 3. 

CHAPTER TTI.—Of parties and their Appearances, Applications, 
and Acts, except section 37, clause (b), and the 
last paragraph. 


Cuarren IV.—Of the Frame of the Suit, except section 42 and 
section 44, rule a. 
Cuarter V.—OF the Institution of Suits, except section 53, clause 


(6), sub-clause (iv), section 55, section 57, clause 
(6), and sections 58 and 62, 


* This schedule has been substituted by Act X. of 1868, sec, 2 cl. 2. 
+ As to nec, 8, see Act XIV. of 1883, sec. & 
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THE SECOND SCHEDULE.—(conid.) 
(See section 23.) 


Portioxs or Civit Procepore Cope ExTenpinc TO Court. 


CHAPTER 


CHAPTER 


CrAaPTER 


CHAPTER 


CuaPresr 


CHAPTER 
CHaPrer 


CHAPTER 
CHAPTER 


CuaPrrer 


CHAPTER 
CHAPTER 


CHAPTER 
CHAPTER 


VI.—Of the Issue and Service of Summons, except, in 
section 64, the words “ and the copies or concise 
statements required by section 58 have been 
filed,” and sections 65 and 66. 


VII.—Of the Appearance of the Parties and Consequ- 
ence of Non-appearance. 


VIII.—Of Written Statements and Set-off, except seo- 
tions 110, 112, and 113. 


IX.—Of the Examination of the Parties by the Court, 
except section 119. 


X.—Sending for Records, and Production, &c., of Docu- 
ments, sections 137 (except paragraph 2), 138, 
140 (except the proviso and the last six words), 
141, 141A, 142, 142.4, sub-section (1), 143, and 
145. 

XI.—Settlement of Issues, sections 150 and 151. 

XI1I.—Disposal of the Suit at the first hearing, except 
sections 154 and 155. 
XIII.—Of Adjournments. 


X1V.—Of the Summoning and Attendance of Witness- 
es, except sections 168, 169, 170, and 175. 


XV .—Of the Hearing of the Suit and Examination of 
Witnesses, except sections 182 to 191 (both in- 
clusive), and the second paragraph of soction 
193. 

XVI.—Of Affidavits. 

XVII.—Of Judgment and Decree, except sections 200, 
201, 202, 204, 207, 211 to 215 (both inclusive). 
SVITI.—OFf Costs. 


XIX.—Of the Execution of Decrees,* sections 229, 229A, 
and 2295, section 230, firat to clauses, sections 
231 to 236 (both inclusive), 243 to 259 (both in- 
clusive), 266 (so far as relates to the attachment 
of moveable property or decrees therefor), 267 to 
272 (both inclusive), 273 (so far as relates to de- 
crees for moveable property), 275 to 303 (both 
inclusive), 328 to 333 (both inclusive), 336 
(except the last three clauses), and 337 to 343 
(both inclusive). 





* As to secs. “223 and 225, see Act XIV. of 1882, sec. 8. 
ull 
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CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
Caarrer 
CHAPTER 


OnAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 
CHAPTER 


CHAPTER 


CHAPTER 
Cuarrer 


CuHarrer 


CHAPTER 
Caarren 


A. B, of 
and saith that C. D. 
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THE SECOND SCHEDULE.—(contd.) 
(See section 23.) 
Portions or Civit Procepure Cop Extenpine To Court. 
XXI.—Of the Death, Marriage, and Insolvency of Parties. 
XXII.—Of the Withdrawal and Adjustment of Suits, 
XXIII.—Of Payment into Court. 
XXIV .—OEF Requiring Security for Costs. 
XXV.—Of Commissions, except section 396. 


XXVII.—Suits by or against Government or public officers. 
XXVIII.—Snuits by Aliens and by and against Foreign and 


Native Rulers, except section 433, sub-sections 

(1), (2), (4), and (9). 

X X1X.—Suits by and against Corporations and Companies. 
XXX.—Suits by and against Trustees, Executors, and 


Administrators. 


XXXI.—Suits by and against: Minors and Persons of Un- 
sound Mind. 
XXXII.—Suits by and against Military Men. 


XXXITI.—Interpleader. 
XX XIV.—Of Arrest and Attachment before Judgment, ex- 


cept as regards the attachment of immoveable 


property. 


XXXV.—Interlocutory Orders, sections 498, 499, 500, and 


XLIX.—Miscellaneous, 


502. 


XXXVI.— Appointment of Receivers, section 503. 
XXXVII.—Reference to Arbitration, except the provisions of 


section 522 as to appeals. 


XXXVIII.—Of Proceedings on Agreement cf Parties, except 


so much of section 527, clause b, as relates to 
immoveable property. 
XLVI.—Of Reference to and Revision by High Court, 


THE THIRD SCHEDULE. 


A. B. 
C.D. 


, in the town of 


FORMS, 


A. 


[ See section 53.] 
In the Small Cause Court for 


verstks 


, of 


(Plaintiff), 


(Defendant). 


, maketh oath [or affirms] 
, is justly indebted to 


As ty Ch. XXXIX. sce Act XIV. of 1888, sec, 588. 
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THE THIRD SCHEDULE.—(conid.) 
FORMS.—(continued.) 


in the sum of Rs, for arrears of rent of the house and premises No. 


situated at , in the town of , due for months, to wit, 
from to , at the Rate of Rs. per mensem. 
Sworn [or affirmed] before me the duy of 188 
Judge [or Registrar]. 
B. 


[ See section 54 ] 
In the Small Cause Court for 
Form or WagRAnrT. 


I hereby direct you to distrain the moveable proporty of C. D., on the 
house and premises situateat No. _, in the town of , for the sum 
of Rs. and the costs of the distress, according to the provisions of 


Chapter VIII. of the Presidency Small Cause Courts Act, 1882, Dated 


day of 188 
(Signed and sealed.) 


To E. F., Bailif’ and Appratser. 


C. 
[See section 59.] 
In the Small Cause Court for 
Form oF INVENTORY AND Noricr. 


(State particulars of property seized.) 


Take notice that I have this day seized the moveable property con- 
tained in the above inventory for the sum of Rs., being the amount 
of roonths’ rent due to A. B. at last, and that, unless you pay 
the amount thereof, together with the costs of this distress, within five 
days from the date hereof, or obtain an order from one of the Judges or 
the Registrar of the Small Cause Court to the contrary, the same will be 
appraised and sold pursuant to the provisions of Chapter VIII. of the Pre- 
sidency Small Cause Courts Act, 1882, Dated the day of 188 . 


(Signed) £, F., 
To C. D. Batlif and Appraiser, 
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THE THIRD SCHEDULE. —(contd.) 
FORMS.—(continued.) 
D. 
[See section 64.] 
In the Small Cause Court for 
Take notice that we have appraised the moveable property seized on 
the day of , under the provisions of Chapter VIII. of the 
Presidency Small Cause Courts Act, 1882, of which seizure and property 
a notice and inventory were duly served upon you jor upon on 
your behalf, as the case may be] under date the ,and that the 
ssid property will be sold on the [two clear days at least after the 
date of the notice] at pursuant to the provisions of the said Act. 


Dated this day of 188 
(Signed) L#. F,, 


To C. D. Bailiffs and Appraisers. 


cee - 


KB. 
[ See section 66.) 
In the Small Cause Court for 


ScaLe oF FEES TO RE LEVIED IN DISTRAINTS FOR HOUSE-RENT, 


Degen Sand o1 dabei ke kermentelen aeaengmmansaauthatdcat tt a ie at eniaetneanmaamnnntoarignmaiag! te ene me 
Ameen REE PES OS RN MI 8 Re Lees, NE RE I OE SA IN I AEE —eNRRNRCCe Ft 


Affidavit an 
Sums sued for. warrant to |Order to sell.) Commisgion. Total. 
distrain. i 




















| 
| 
| 


Om Oe a ee! et arn ae 





Res. Rs. Rs. A. P.|} Rs. A. P.| Rs. A. P.| Rs, A. P. 
l and under 5 0 4 0 0 8 0 0 8 0 1 4 0 
5 “ 10 0 8 0 0 8 0 1 0 0 20 0 

10 ‘i 15 0 8 0 0 8 0 1 8 0 2 8 0 

15 eA 20 0 8 0 1 0 0 2 0 0 3 8 0 

20 » 2 012 0 1 0 0 2 8 0 4 4 0 

25 » 930 1 0 0 1 0 0 3 0 0 5 0 0 

30 = 35 10 0 1 0 0 3.8 0 5 8 0 

35 » 40 10 0 1 8 0 4 0 0 6 8 0 

40 9 45 1 4 0 2 0 0 4 8 0 712 0 

45 ‘3 50 1 8 0 2 0 0 5 0 0 8 8 0 

80 ms 60 2 0 0 2 0 0 6 0 0 10 0 O 

60 » 80 2 8 0 2 8 0 6 8 0 ll 8 0 

80 to 100... 3.0 0 3 0 0 70 0 13 0 O 

Upwards of 100 ... 3.0 0 3 0 O |7percentum.| ... wis 


The above scale inclades all expenses, except in suits where the ten- 
ant disputes the landlord’s claim, and witnesses have to be subpoenaed, in 
which case each subpoena for sums under Rs. 40 must be paid for at four 
avnas each, and twelve annas above that amount ;and also where peons are 
kept in charge of property distrained, four annas per day must be paid 
per mang. 
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THE FOURTH SCHEDULE. 
(See section 72.) 
Fres rok ScCMMONSES AND OTHER PROCESSES. 














When the amonnt or 
value of the subject- But does not exceed re cepa chodoadeengl 
matter exceeds ° P 

Rs Rs, Rs. A. P.| Rs. A. P. 

0 10 02 0 0 2 0 

10 20 0 4 0 0 4 0 

20) 50 0 8 0 0 8 0 

50 100 10 0 10 0 

100 200 1 4 0 20 0 

200 300 1 8 0 3 0 0 

300 400 112 0O 4 0 0 

400 500 2 0 0 5 0 0 

500 600 2 4 0 6 00 

690 700 28 0 7 0 0 

700 800 212 0 § 0 0 

$00 900 3 0 0 9 0 0 

900 1,000 3 4 0] 10 0 0 

1,000 1,100 3 6 0]'10 8 0 

1,100 1,200 3.8 0} Il O 0 

1,200 1,300 310 O!|] 11 8 O 

1,300 1,400 312 0] 12 0 0 

1,400 1,500 314 0/] 12 8 O 

1,500 1,600 4 0 0; 13 0 0 

1,600 1,700 42 0] 13 8 O 

1,700 1,800 4 4 0] 14 0 O 

1,800 ],900 4 6 0}; 14 8 O 

1,900 2,000 4 8 0}; 15 0 O 
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THE ROYAL CHARTER ACT. 


24 & 25 VIC., CAP. 104. 
An Act for establishing High Oourts of Judicature in India. 


Brit enacted by the Queen’s Most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and Com- 
mons, in this present Parliament assembled, and by the authority of the 
same, a8 follows :— 


1. Itshall be lawful for Her Majesty, by Letters Patent under the 
; Great Seal of the United Kingdom, to erect 
iilesen mia "the asearal and establish a High Court of Sudieatore at 
presidencies of India. Fort William in Bengal for the Bengal Division 
of the Presidency of Fort William aforesaid, and by like Letters Patent 
to erect and establish like High Courts at Madras and Bombay for 
those Presidencies respectively, such High Courts to be established in 
the said severn’ Presidencies at such time or respective times as to Her 
Majesty may seem fit, and the High Court to be established under any 
such Letters Patent in any of the said Presidencies shall be deemed to 
be established from and after the publication of such Letters Patent in 
the same Presidency, or such other time as in such Letters Patent may 
be appointed in this behalf. 
Q. The High Court of Judicature at Fort William in Bengal, and 
Constitution of High atthe Presdencies of Madras and Bombay res- 
Courts. pectively, shall consist of a Chief Justice and 
as many Judges not exceeding fifteen, as Her Majesty may, from time 
to time, think fit to appoint, who shall be selected from— 


Ist.— Barristers of not less than five years’ standing ; or, 


2nd.—Members of the Covenanted Civil Service of not less than ten 
years standing, and who shall have served as Zila Judge, or shall have 
exercised the like powers as those of a Zila Judge for at least three 
years of that period ; or, 

3rd.—Persons who have held Judicial Office not inferior to that of 
Principal Sadr Amin or Judge of the Small Cause Court for a period 
of pot less than five years ; or, 

4th.—Persons who have been Pleaders of a Sadr Court or High 
Conrt for a period of not less than ten years, if such Pleaders of a Sadr 
Coart shall have been admitted as Pleaders of a High Court : 

Provided that not less than one-third of the Judges of such High 
Courts respectively, including the Chief Justice, shall be Barristers, 
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and not less than one-third shall be Members of the Convenanted Civil 
Service. 
* * = * *% * # 


4. All the Judges of the High Courts established under this Act 
Tenure of office of Jud- Shall hold their officers during Her Majesty’s 
ges, and resignation, pleasure : Provided that it shall be lawful for 
any Judge of aHigh Conrtto resign such office of Judge to the Gov- 
ernor-General of India in Qouncil or Governor in Council of the Presi- 
dency in which such High Court is established. 


5. The Chief Justice of any such High Court shall have rank and 
Precedence of Judges of Precedence before the other Judges of the 
High Court. same Court, and such of the other Judges of 
such Court as on its establishment shall have been transferred thereto 
from the Supreme Court shall have rank and precedence before the 
Judges of the High Court not transferred from the Supreme Conrt, and, 
except the aforesaid, all the Judges of each High Court shall have rank 
and precedence according to the seniority of their appointments, unless 
otherwise provided in their Patents. 
6. Any Chief Justice or Judge transferred to any High Conrt 
Salaries, &c.,of Judgesof from the Supreme Court shall receive the like 
High Courts. salary and be entitled to the like retiring peu- 
sion and advantage as he would have been entitled to for, and in res- 
pect of, service in the Supreme Coart, if sach Court had been continued, 
his service in the High Court being reckoned as service in the Sup- 
reme Court ; and except as aforesaid, it shull be lawful for the Secre- 
tary of State in Council of India to fix the salaries, allowances, fur- 
loughs, retiring pensions, and (where necessary) expenses for equip- 
meni and voyage of the Chief Justices and Judges of the several High 
Courts under this Act, and from time to time to alter the same: Pro- 
vided always that such alteration shall not affect the salary of any Judge 
appointed prior to the date thereof. 
7. Upon the happening of a vacancy in the office of Chief Justice, 
Provision for vacancy of 22d during any absence of a Chief Justice, the 
the office of Chief Justice Governor-General in Council, or Governor m 
or other: <)adge. Council, as the case may be, shall appoint one 
of the Judges of the same High Court to perform the duties of Chief 
Justice of the said Court until some person has been appointed by Her 
Majesty to the office of Chief Justice of the same Court, and has enter- 
ed on the discharge of the duties of such office, or until the Chief Justice 
has returned from such absence, and upon the happening of a vacancy 
in the office of any other Judge of any such High Court, and during 
any absence of any such Judge, or on the appointment of any such 
Judge to act as Chief Justice, it shall be lawful for the Governor- 
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General in Conncil, or Governor in Council, as the case may be, to ap- 
point a person, with such qualifications as are required in persons to be 
appointed to the High Court to act as a Judge of the said High Court, 
and the person so appointed shall be authorized to sit and to perform the 
duties of a Judge of the said Cotrt until some person has been appoint- 
ed by Her Majesty to the office of Judge of the same Court, and has 
entered on the discharge of the duties of such office, or until the absent 
Judge has returned from such absence, or until the Governor-General 
in Council or Governor in Council, as aforesaid, shall see cause to cancel 
the appointment of such acting Judge. 


8. Upon the establishment of such High Court as aforesaid in 
Abolition of Supreme the Presidency of Fort William in Bengal, the 
Courts and Sadr Courts. Supreme Conrt and the Court of Sadr Diwani 
Adalat and Sadr Nizamat Adalat at Calcutta in the same Presidency 
shal] be abolished. 


And upon the establishment of such High Court in the Presidency 
of Madras, the Supreme Court and the Court of Sadr Adalat and Fanj- 
dari Adalat in the same Presidency shall be abolished. 


And upon the establishment of such High Court in the Presidency 
of Bombay, the Supre:ne Court and the Court of Sadr Diwani Adalat 
and Sadr Fanjdari Adalat in the same Presidency shall be abolished. 


And the records and documents of the several Courts so abolished 
in each Presidency shall become and be records and documents of the 
High Court established in the same presidency. 


9. Each of the High Courts to be established under this Act shall 
Jurisdiction and powers have and exercise all such Civil, Criminal, ad- 
of High Courts. miralty and vice-admiralty, testamentary, in- 
testate, and matrimonial jurisdiction, original and appellate, and all such 
powers and authority for and in relation to the administration of justice 
in the Presidency for which it is established, as Her Majesty may, by 
such Letters Patent as aforesaid, grant and direct, subject, however, to 
such directions and limitations as to the exercise of Original Civil and 
Criminal Jurisdiction beyond the limits of the Presidency-town as may 
be prescribed thereby ; and, save as by such Letters Patent as may be 
otherwise directed, and subject and without prejadice to the legislative 
powers in relation to the matters aforesaid of the Governor-General of 
India in Conncil, the High Court to be established in each Presidency 
shall have and exercise all jurisdiction and every power and authority 
whatsoever in any matter vested in any of the Courts in the same Pre- 
sidency abolished under this Act at the time of the abolition of such 
last-mentioned Courts. 


10. [Repealed by 28 Vie., c. 15, sec. 2.) 
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11. Upon the establishment of the said High Courts in the said 
Heisting providions. ape Presidencies respectively, all provisions then in 
plicuble to Supreme Courta force in India of Acts of Parliament, or of any 
to apply to High Courts. = Orders of Her Majesty in Council, or Charters, 
or of any Acts of the Legislature of India, which at the time or res- 
pective times of the establishment of such High Courts are respectively 
applicable to the Supreme Courts at Fort William in Bengal, Madras, 
aud Bombay respectively,or to the Judges of those Courts, shall be taken 
to be applicable to the said High Courts and to the Judges thereof res- 
pectively, so far as may be consistent with the provisions of this Act 
and the Letters Patent to be issued in pursuance thereof, and subject 
to the legislative powers in relation to the matters aforesaid of the Go- 
vernor-General of India in Council. 


12. From and after the abolition of the Courts abolished as afore- 
Provision as to vendine Said im any of the said Presidencies, the High 
g ae: 
proceedings in abolished Court of the same Presidency shall have juris- 
vonete: diction over all proceedings pending in such 
abolished Courts at the time of the abolition thereof, and such proceed- 
ings and all previous proceedings in the said last-mentioned Courts shall 
be dealt with as if the same had been had inthe said High Court, save 
that avy such proceedings may be continued as nearly as circumstances 
permit, under aud according to the practice of the abolished Courts 
respectively. 
18. Subject to any laws or regulations which may be made by 
eee ee) eee the Governor-General in Council, the High 
srovide fat exercise of Court established in any Presidency under this 
jariediction by single Act may, by its own rules, provide for the ex- 
Judjes or Division Courts. : iS Gia 
ercise, by ong or more Judges, or by Division 
Courts constituted by two or more Judges of the said High Court, of 
the origiual and appellate jurisdiction vested in such Court in such man- 
ner as may appear to such Court to be convenient for the due admi- 
nistration of justice. 
14. The Chief Justice of each High Court shall, from time to 
DAR ee ee Pee time, determine what Judge in each case shall 
mine what Judges shall si, sit alone, and what Judges of the Court, whether 
alove or in the Division with or without the Chief Justice, shall consti- 
on tute the several Division Courts as aforesaid. 
15. Each of the High Courts established ander this Act shall have 
__ superintendence over all Courts which may be 
enon ete eo inert; subject to its appellate jurisdiction, and shall 
practice for Subordinute have power to call for returns and to direct the 
vou transfer of any suit or appeal from any such 
“Court to any other Court of equal or superior jurisdiction, and shall 
u 12 
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shave power to make and issne general rules for regulating the practice 
and proceedings of such Courts, and also to prescribe forms for every 
proceeding in the said Courts for which it shall think necessary that a 
form be provided, and also for keeping all books, entries, and accounts 
to be kept bv the officers, and also to settle tables of fees to be allowed 
to the Sheriff, Attorneys, and all Clerks and Officers of Courts, and 
from time to time to alter any such rule or form or table, and the rules 
80 made, and the forms so framed, and the tables, so settled, shall be 
uaed and observed in the said Courts : Provided that such general rules 
and forms and tables be not inconsistent with the provisions of any law 
in force, and shall, before they are issued, have received the sanc- 
tion, in the Presidency of Fort William, of the Governor-General in 
Council, and, in Madras or Bombay, of the Governor iu Council of the 
respective Presidencies. 


16. It shall be lawful for Her Majesty, if at anv time hereafter 
Her Majesty see fit so to do, by Letters Patent 
ark rae a under the Great Seal of the United Kingdom, 
for any portion of tho tor- to erect and establish a High Court of Judi- 
icicle A ee catore in and for any portion of the territories 
inoluded within the limita within Her Majesty’s dominions in India, not 
other Might Court ‘ion of included within the limits of the local jurisdic- 
tion of another High Court, to consist of a 
Chief Justice and of such number of other Judges with such qualifi- 
cations as are required in persons to be appointed tothe High Courts 
established at the Presidencies hereinbefore mentioned, as Her Majesty, 
from time to time, may think fit to appoint; and it shall be lawful for 
Her Majesty, by such Letters Patent, to confer on such Court any such 
jurisdiction, powers, and authority as under this Act is authorized to 
be conferred on, or will become vested in, the High Court to be esta- 
blished in any Presidency hereinbefore mentioned ; and subject to the 
directions of such Letters Patent, all the provisions of this Act, having 
reference to the High Court established in any such Presidency, and 
tothe Chief Justice and other Judges of such Court, and to the Gover- 
nor-General or Governor of the Presidency in which such High Court 
js established, shall, as far as circumstances may permit, be applicable 
to the Hieh Court established in the said territories, and to the Chief 
Justice and other Judges thereof, and to the person administering the 
government of the said territories. 


- 17. 1t shall be lawful for Her Majesty, if Her Majesty shall so 
Other or supplemental think fit, at any time within three years after 
Shee ice a ue the establishment of any High Court under this 
the establishment of any Act, by-Her Letters Patent, to revoke all or 


High Court. such parts or provisions as Her Majesty may, 
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think fit of the Letters Patent by which such Court was established, 
and to grant and make such other powers and provisions as Her Ma- 
jesty may think fit, aud as might have been granted or made by such 
first Letters Patent, or without any such revocation as aforesaid, by like 
Letters Patent, to grant and make any additional or supplementary 
powers aud provisions which might have beeu granted or made in the 
first instance. 

18. [Repealed by 28 Vic., c. 13, sec. 2.) 

19. Tbe word “ Barrister” in this Act shall be deemed to include 
Jarristers of England or Ireland or Members 
of the Faculty of Advocates in Scotland ; and 
the words “Governor-General” and ‘“ Governor” shall comprehend the 
officer administering the governiment. 


lnterpretation of terms. 





LETTERS PATENT FOR THE HIGH COURT OF JUDI- 
CATURE AT FORT WILLIAM IN BENGAL. 
Bearing date the 28th December 1865. 


Victoria, by the grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the 
Faith, to all to whom these presents shall come, 
greeting : Whereas, by an Act of Parliament, passed in the twenty-fourth 
and twenty-fifth years of Our reign, intituled “‘ An Act for establishing 
High Courts of Judicature in Ludia,” it was, amongst other things, en- 
acted that it should be lawful for Her Majesty, by Letters Patent un- 
der the Great Seal of the United Kingdom, to erect and establish a 
High Court of Judicature at Fort William in Bengal for the Bengal 
Division of the Presidency of Fort William aforesaid, and that such 
High Court consist of a Chief Justice and as many Judges, not exceed- 
ing fifteen, as Her Majesty might, from time to time, think fit to ap- 
point, who should be selected from among persons qualified as in the 
said Act is declared : Provided always that the persons who, at the 
time of the establishment of such High Court, were Judges of the Su- 
preme Court of Judicature and permanent Judges of the Court of Sadr 
Diwani Adalat or Sadr Adalat of the same Presidency, should be and 
become Judges of such High Court without further appointments for 
that purpose, and the Chief Justice of sueh Sapreme Court should be- 
come the Chief Justice of such High Court, and that, upon the establish- 
ment of such High Court as aforesaid, the Supreme Court and the 
Coart of Sadr Diwani Adalat and Sadr Nicawiat Adalat at nee in 
the said Presidency, shonld be abvciished : ; 
And that the High Court of Judicature.so to be established shoald 
gave and exercise all such civil, criminal, admiralty and vice-admiralty, 


Recital of Acts. 
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testamentary, intestate, and matrimonial jurisdiction, original and ap- 
pellate, and all such powers and authority for and in relation to the 
administration of justice in the said Presidency as Her Majesty might, 
by such Letters Patentas aforesaid, grant and direct, subject, however, 
to such directions and Jimitations as to the exercise of original, civil, 
and criminal jurisdiction beyond the limits of the Presidency-town as 
might be prescribed thereby ;and, save as by snch Letters Patent might 
be otherwise directed, and subject and without prejudice to the legis- 
lative powers in relation to the matters aforesaid of the Governor-Ge- 
neral of India in Qouncil, the High Court so to be established should 
have and exercise all jurisdiction, and every power and autbority what- 
Roever, in any manuer vested in any of the Courts in the same Preri- 
dency abolished under the said Act at the time of the abolition of such 
last mentioned Courts : 

And whereas We did, upon fall consideration of the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great 
Seal of the United Kingdom of Great Britain aud Ireland, bearing date 
at Westminster, the fourteenth day of May, in the twenty-fifth year of 
Our reign, in the year of Our Lord one thousand eight hundred and 
sixty-two, did, accordingly, for Us, Our heirs and successors, erect and 
establish, at Fort Wiiliam in Bengal, for the Bengal Division of the 
Presidency of Fort William aforesaid, a High Court of Judicature, 
which should be called the High Court of Judicature at Fort William 
in Bengal, and did thereby constitute the said Court to be a Court of 
Record ; and whereas we did thereby appoint and ordain that the said 
High Oourt of Judicature at Fort William in Bengal should, until fur- 
ther or other provision should be made by Us or Our heirs and sue- 
cessors in that behalf, in accordance with the recited Act, con- 
sist of a Chief Justice and ‘thirteen Judges, and did thereby, in addi- 
tion to the persons who, at the time of the establishment of the said 
High Court, were Judges of the Supreme Conrt of Jndicature and per- 
manent Judges of the Court of Sadr Diwani Adalat in the said Presi- 
dency respectively, constitute and appoint certain other persons, being 
respectively qualified, as in the said Act is declared, to be Judges of 
the said High Court : 

And whereas, on the thirtieth day of January one thousand eight 
hundred and sixty-three, We did, in the manner in the suid recited 
Act, provide, direct, and ordain that the said High Court should consist 
of a Chief Justice aud fourteen Judges : 

And whereas by the said recited Act it is declared lawful for Her 
Majesty at any time within three yeara after the establishment of the 
said High Court, by Her Letters Patent, to revoke all or such parts or 
provisions as Her Majesty might think fit of the Letters Patent by which 


LETTERS PATENT—BENGAL. 98 


such Court was established, and to grant and make such other powers 
and provisions as Her Majesty might think fit, and as might have been 
granted or mude by such first Letters Patent : 

And whereas by the Act of the twenty-eighth of Our reign, chap- 
ter fifteen, entitled “An Act to extend the term for granting fresh 
Letters Patent for the High Courts in India, and to make farther pro- 
vision respecting the Territorial Jurisdiction of the said Courts,” the 
time for issuing freeh Letters Patent has been extended to the first of 
January one thousand cight hundred and sixty-six : 

And whereas, in order to make farther provision respecting the 
constitution of the said High Court, and the administration of justice 
thereby, it is expedient that the said Letters Patent, dated the four- 
teenth of May one thousand eight hundred and sixty-two, should be 
revoked, and that some of the powers and provisions thereby granted 
and made should be granted and made with amendments and addi- 
tional powers and provisions by fresh Letters Patent : 

1. Now know yethat We, upon full consideration of the pre- 

Revocation of former ™ises, and of Oar special grace, certain know- 
Letters Patent. ledge, and mere motion, have thonght fit to 
revoke, and do by these presents (from and after the date of the pub- 
lication thereof, as hereinafter provided, and subject to the provisions 
thereof), revoke Our said Letters Patent of the fourteenth of May one 
thousand eight hundred and sixty-two, except so far as the Letters 
Patent of the fourteenth year of His Majesty King George the Third, 
dated the twenty-sixth of March one thousand seven hundred and 
seventy-fonr, establishing a Supreme,Court of Judicature at Fort Wil- 
liam in Bengal, were revoked or determined thereby. 

2. And We do by these presenta yrant, direct, and ordain that, 

High Court ‘at Fort Wile 0twithstanding the revocation of the said 
alim to be continued. Letters Patent of the fourteenth of May one 
thousand eight hundred and sixty-two, the High Court of Judicature, 
called the High Coort of Judicature at Fort William in Bengal, shall 
be and continue, as from the time of the original erection and establish- 
ment thereof, the High Court of Judicature at Fort William in Ben- 
gal for the Bengal Division of the Presidency of Fort William afore- 
said, and that the said Qourt shall be and continue a Court of Record, 
and that all proceedings commenced in‘the said High Conrt prior to the 
date of the publication of these Letters Patent shall be continued and 
depend in the said High Court as if they had commenced in the said 
High Court after the date of such publication, and that all rules and 
orders in force in the said High Court immediately before the date of 
the publication of these Letters Patent shall continue in force, expect 
so far as the same are altered hereby, until the same are altered by 
competent authority. 
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- 8. And We do hereby appoint and ordain that the person and 
"Judges of the said High Persons who shall, immediately before the date 
Court to be continued. of the publication of these Letters Patent, be 
the Chief Justice and Judges, or acting Chief Justice or Judges, if any, 
of the said High Court of Judicature at Fort William in Bengal, shail 
continue to be the Chief Justice and Judges, or acting Chief Justice or 
Judges, of the said High Court, until farther or other provisions shall 
be made by Us or Our heirs and successors in that behalf, in accord- 
ance with the said recited Act for establishing High Courts of Judi- 
cature in India. 

4. And We do hereby appoint and ordain that every clerk and 
Clerke. &c.. of the said ministerial officer of the said High Court of du- 
High Court to be conti- dicature at Fort William in Bengal, appointed 
nued. by virtue of the suid Letters Patent of the 
fourteenth of May, one thousand eight-hundred and sixty-two, shall 
continue to hold and enjoy his office and employment, with the salary 
thereto annexed, until he be removed from such office and employ- 
ment; and he sl:all be subject to the like power of removal, regulationr, 
und provisions as if he were appointed by virtue of these Letters Patent. 


5. And We do hereby ordain that the Chief Justice and every 

7 Judge who shall be, from time to time, appoint- 

Judges declaration: ed to the said High Court of Judicature at 

Fort William in Bengal, previously to entering upon the execution of 

the duties of his office, shull make and subscribe the following declara- 

tion before such authority or person as the Governor-General in 
Council may commission to receive it :— 

“T, A. B., appointed Chief Justice [or a Judge] of the High Court 
of Judicature at Fort William in Bengal, do solemnly declare that I will 
faithfully perform the duties of my oflice to the best of my ability, know- 
ledge, and judgment.” 

6. And We do hereby grant, ordain, and appoint that the said 
High Court of Judicature at Fort William in 
Bengal shall have and use, as occasion may re- 
quire, a seal bearing a device and impression of Our Royal Arms, with 
an exergue or label surrounding the same, with this inscription, “The 
Seal of the High Court at Fort William in Bengal.’” And We do fur- 
ther grant, ordain, and appoint that the said seal shall be delivered to 
and kept in the custody of the Chief Justice, and in case of vacancy of 
the office of Chief Justice, or during any absence of the Chief Justice, 
the same shall be delivered over and kept in the custody of the person. 
appointed to act as Chief Justice, under the provisions of section 7 of, 
the said recited Act ; and We do further grant, ordain, and appoint 
that whensoever it shall happen that the office of Chief Justice or of 
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the Judge to whom the custody of the said seal be committed shall be 
vacant, the said High Court shall be and is hereby authorized and em- 
powered to demand, seize, and take the said seal from any person or 
persons whomsoever, by what ways and means soever the same may 
have come to bis, her, or their possession. 


7. Aud We do hereby further grant, ordain, and appoint that all 
writs, summonses, precepts, rules, orders, and 
other mandatory process to be used, issued, or 
awarded by the said High Court of Judicature at Fort William in 
Bengal, shall run and be in the name and style of Us or Our heirs and 
successors, and shall be sealed with the seal of the said High Court. 


Writs, &c., how to iasae. 


8. And We do hereby authorize and empower the Chief Justice 
of the said High Court of Judicature at Fort 
William in Bengal from time to time, as oo- 
casion may require, and subject to any rules and restrictions which 
may be prescribed by the Governor-General in Council, to appoint so 
many and such clerks and other ministerial officers as shall be found 
necessary for the administration of Justice, and the due execution of 
all the powers and authorities granted and committed to the said High 
Court by these Our Letters Patent. And We do hereby ordain that 
every such appointment shall be forthwith sabmitted to the approval 
of the Governor-General in Council, and shall be either confirmed or 
disallowed by the Governor-General in Conncil ; and it is Our further 
will and pleasure, and We do hereby, for Us, Our heirs and successors, 
give, grant, direct, aud appoint that all and every the officers and 
cierks to be appointed as aforesaid shall have and receive respectively 
such reasonable salaries as the Chief Justice shali, from time to time, 
appoint for each office and place respectively, and as the Governor-Ge- 
neral iv Council shall approve of : Provided always, and it is Oar will 
and pleasure, that all and every the officers and clerks to be appointed 
as aforesaid shall be resident within the limits of the jurisdiction of the 
said Court so long as they shall hold their respective offices ; but this 
proviso shall not interfere with or prejudice the right of any officer or. 
clerk to avail himself of leave of absence under any rules prescribed by 
the Goveruor-General in Council, and to absent himself from the said 
limits during the term of such leave, in accordance with the said 
rales. i 
9. And We do hereby authorize and empower the said High 
Powers of High Court in Court of Judicature at Fort William in Ben- 
admitting Advocates, gal to approve, admit, and enrol such and so 
Vakila, aud Atsorneys. many Advocates, Vakils, and Attorneys as to 
the said High Court shall seem meet; and such Advocates, Vakils, and 
Attorneys, shall be and are hereby authorized to appear for the suitors 
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of the said High Court, and to plead or to act, or to plead and act, for 
the said suitors, according as the said High Oourt may, by its rules 
and directions, determine, and subject to such rules and directions, 


10. And We do hereby ordain that the said High Court of Judica- 
ee Fort William in Bengal shall have 
actineaione: Be of Ad. power to make rules for the qualifications and 
vocutes, Vakils, and Attor- admission of proper persons to be Advocates, 
mae Vakils, and Attorneys-at-law of the said High 
Court, and shall be empowered to remove or to suspend from practice, 
on reasonable cause, the said Advocates, Vakils, or Attorneys-at-law ; 
and no person whatsoever, bat such Advocates, Vakils, or Attorneys, 
shall be allowed to act or to plead for, or on behalf of, any suitor in the 
said High Court, except that any suitor shall be allowed to appear, 
plead, or act on his own behalf, or on behalf of a co-suitor. 
As to Civil Jurisdiction. 


11. And We do hereby ordain that the said High Court of Jadi- 
Local limits of ordinary CAture at Fort William in Bengal shall have 
original juriedictior . and exercise ordinary original civil jurisdiction 
within such local limits as may, from time to time, be declared and 
prescribed by any law made by competeut legislative authority for 
India, and until some local limits shull be so declared and prescribed 
within the limits declared and prescribed by the proclamation fixing 
the limits of Calcutta, issued by the Governor-General in Council on 
the tenth day of September in the year of oar Lord one thousand 
seven hundred and ninety-four, and the ordinary original civi! jurisdic- 
tion of the said High Coart shall not extend beyond the limits for the 
time being declared and prescribed as the local limits of such juris- 
diction. 
12. And We do further ordain that the said High Court of Judi- 
Original jurisdiction as ature at Fort William in Bengal, in the exer- 
to suits. cise of its ordinary original civil jurisdiction, 
shall be empowered to receive, try, and determine suits of every des- 
cription, if, in the case of suits for land or other immoveable property, 
such land or property shall be situated, or in all other cuses if the cause 
of action shall have arisen, either wholly, or, in case the leave of the 
Conort shall have been first obtained, in part, within the local limits of 
the ordinary original jurisdiction of the said High Court, or if the 
defendant, at the time of the commencement of the suit, shall dwell, 
ot carry on business, or personally work for gain within such limits : 
except that the said High Court shall not have such original jurisdiction 
in cases falling within the jarisdiction of the Small Cause Court at 
Calcutta, in which the debt or damage, or value of the property sued 
for, does not exceed one hundred rupees. 
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Notes. 
This section applies mutatis mutandis to Madras. 


A sued B in the High Coart for goods sold in Madras and delivered to 
B personally outside the local limite of the High Court’s jurisdiction. B 
dwelt outside those limits. The goods were sent to him at his request some- 
times by sea, sometimes through the Poat Office, but always at A’s risk dur- 
ing the journey—Held, that the suit must be dismissed for want of juris- 
diction.—1 M. H. C. R., 200. 


Where the payee sued the maker of note which was dated Madras, 27th 
September 1860 and delivered to the plaintiff at Madras—Held, that the 
High Court had jurisdiction to entertain the suit though the defendant had 
signed the note at Secunderabad whence he had sont it by post to the plain- 
tiff.— 1 M. H.C. R., 202. 


Under section 12 the Government must be considered as carrying on 
business at the place where its members exercise all the functions of Govern- 
ment. The words carry on business imply a personal and regular attendance 
to business within tho local limits. —] M. H. C. R., 286. 


The High Court has no jurisdiction to entertain a suit ou an instru- 
ment stipulating for the payment of money generally when the defendant 
resides beyond the local limits and such instrument was signed by bim be- 
yond those local limits. Jurisdiction to entertain a suit on a promissory note 
is prima facie shewn upon a plaint alleging that the note was delivered by 
the defendant at Madras and that ho thereby promised to pay-at Madras, 
—1M. H.C. R, 436. 


A trader in the Mofussil was in the habit of sending grain to Madras 
for sale by a general agent who was paid by commission from the purcba- 
sers— Held, that the Mofussil trader did not carry on business within the local 
limits of the original jurisdiction of the High Court.—3 M. H.C. R., 146. 


An application was refused for leave to commence a suitin the Original 
Side of the Hizh Court to recover a sum which was made up of various 
items with respect to some of which the cause of action arose in Madras 
but as to the great bulk of the claim elsewhere. Per Bittleston, J.— 
The High Court especially when exercising its ordinary original jurisdiction 
is bound to adopt the interpretation of the words cause of action and part of 
the cause of action laid down with general if not complete uniformity under 
the English County Court Acts. The cause of action means the whole 
cause of action. The whole cause of action includes every fact essential 
to the maintenance of the action and each of these facts separately ia but a 
part of the cause of action. The Charter of the High Court refers to a cause 
of action arising wholly or partly within the local limits. The causo of action 
spoken of may consist of several parts, which parts may arise in different 
places. Per Holloway, J—When there is a manifest discordance between 
a decision of the Judicial committee of the Privy Council and the Common 
Law Courts at Westminster, a decision of the Judicial Committee is of the 
greater weight. The High Court is not bound by the definition of cause of 
action derivable from the English cases. Irrespectively of the domicile of 
the defendant, there is a competent forum wherever a place can be indicat- 
ed to which the right and its infraction can both be referred, because 
there is a cause of action and the whole canse of action.—3 M.H. C. R., 384. 

Where an agreement in writing was signed by the plaintiff and defend- 
ants at Seounderabad for a partnership in a tannery business to be carried 
on near Secunderabad, and by the terms of the agreement, ‘the tanned skins, 
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were to be sent to the plaintiff at Madras for sale or shipment to England 
and bundies in respect of the goods sentto Madras were to be drawn upon 
the plaintiff and paid by him and accounts of the partnership transaction 
were to be sent to the plaintiff once in eight days—In a suit for an account 
of the partnership dealings—Held that the cause of action had arisen in 
part within the original civil jurisdiction of the High Court and, the leave 
of the Court to bring the snit having been obtained tinder section 12 of the 
Letters Patent of 1865, that the Court had jurisdiction to entertain the suit. 
—Held also, that the jurisdiction of the Court was not affected by the 
circumstance that the defendants were non-resident foreignors.—4 M. H. C, 


R,, 218 


In a suit brought against the owners of a mine adjacent to a mine be- 
longing to the plaintiffs, the plaint alleged that a certain boundary line ex- 
isted between the two mines, and prayed for a declaration tnat the boundary 
line was as alleged, and that the defendants might be restrained by injunc- 
tion from working their mine within a certain distance from such boundary 
line. Tho dofendants in their written statement disputed the plaintiffs’ 
allegation as to the course of the boundary line. The mines were situated 
out of the jurisdiction of the High Court, but both the plaintiffs and defend- 
ants were personally subject to the jurisdiction.” Held, that the suit was 
@ suit for land within cl. 12 of the Letters Patent, and therefare one which, 
the land bein:: in the mofussil, the Court had no jurisdiction to try. On 
the facts stated in the plaint, and before the filing of the defendants, written 
atatemont, the Court granted an inferim injunction, and refused an applica- 
tion to take the plaint off the file.—1 Cal. 95. 


M and L where the joint absolute owners of certain land in the mofussil, 
M having a 14-anna share, and L the remaining 2-anna, share therein. 
Daring the absence of I) in England, M executed, on behalf of himself and 
L, n deed of assignment of the whole of the property to trustees, for the 
benefit of the creditors of the estate, which was heavily encumbered, on 
trast to sell the land and distribute the assets to the creditors. The trustees 
aocepted the trust, but difficulties afterwards arose in carrying them out. 
A suit was thereupon instituted by the plaintiff, a creditor, on behalf of him- 
aelf and the other creditors, the plaint in which alleged that the trustees 
‘were desirous of being disvharged, and prayed that the trusts might be 
carried into effect ; that the trustees might be removed ; and that a Re- 
ceiver might be appointed to carry out the trusts. To this suit the trastees 
and M and Iu were made defendants. 1, who was in England, denied any 
power in M to execute the deed on his behalf : the trustees and M were per- 
sonally subject to the jurisdiction. Held per Puear, J., in the Court below, 
that the plaint disvlosed a good cause of action, as the Court, if it had 
jurisdiction, would have power to make o declaration binding against L as 
to the validity of the deed of trust, to appoint a Receiver of the estate, and 
to direct a sale which would be binding on M and L; but that the suit 
being one “for land’’ within the meaning of clause 13 of the Letters Patent 
the Court had no jurisdiction to try it. Held on appeal that the suit, having 
for its object to compel a sale of the whole of the land, including L's share 
the title to which was disputed, waaa “suit for land” within the meaning 
of él. 12 of the Letters Patent, and that the Court had no jurisdiction to 
try it.—1 Cal. 249. 

The plaintiff and defendant entered into partnership for the purpose of 
oarrying on the cultivation and manufacture of tea, on a tea eatate at Dar- 
jeeling, of which they were the owners in certain shares. The deed was 
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executed and registered in Calcutta, but both the parties resided out of the 
jurisdiction. The deed contained provisions for a reference to arbitration 
in case of difference or dispute in any matters relating to the partner- 
ship. Differences having arisen, arbitrators were appointed in accordance 
with the clause in the deed. In the course of the arbitration proceedings one 
of the arbitrators, received two telegrams purporting to be sent by the plain- 
tiff and defendant to the arbitrators, the terms of which were “stay further 
proceedings arrange matters here.” The arbitrators subsequently made their 
award in Calcutta to the following effect : that the defendant's share in the 
partnership property should stand charged with the payment of a certain 
sum found to be due by him to the plaintiff and that the defendant should 
execute a mortgage of his share to tbe plaintiff, as security for such pay- 
ment ; that the partnership should be dissolved on certain terms, and that 
the tea garden at Darjeeling should be sold in Calcutta. In an application 
under sec. 327, Act VIII of 1859, to file the award, held, affirming the 
dicision of the Court below, that the High Court at Calcutta had jurisdic- 
tion to file the award. Seo, 327 gives jurisdiction to file an award to any 
Court in which a suit in respect of the subject-matter of the award might 
be instituted. A suit in respect of the subject-matter of this award would 
not bea suit for land, but a suit in which, hy reason of the execution of the 
deed of partnership in Calcutta, a part of the cause of action arose there; 
such asuit could, with leave have been instituted in the High Court : that 
Court, therefore, had jurisdiction to file the award. Held also, that the tele- 
grams sent to the arbitrators did not amount toa revocation of their 
authority .—2 Cal. 445. 


A. suit to revover title-deeds,although it may involve a question of title, 
is not a suit to obtain possession of Jand, or to deal in any way with the land 
itself.—4 Cal. 322. 


Section 65 of 21 & 22 Vic., cl. 106, does not constitute the Secretary 
of State a body corporate, but simply Jays down that that officer and depart- 
ment are to be sued as a body corporate. A suit, therefore, brought against 
the Secretary of State is uot one ayuinst any person or any real body corpo- 
rate, but is one brought against a nomina} defendant, guch nominal defend- 
aut being put upon the record merely to enable the plaintiff to obtain the 
remedy secured to him by sec. 65. The words “‘cause of action” in sec, 12 of 
the Letters Patent, 1865, mean all those things necessary to give a right of 
action ; and in a suit for breach of contract, where leave has not been ob. 
tained to sue under that section, 1t must be established that the contract ag 
well as the breach have taken place within the local limits of the Court. The 
work carried on by the Government of India in governing the country, in 
salt, opium, &c, although carried on by Government ofticers in charge of 
the several departments of Government, is not, properly speaking, business 
carried on by Government, but work carried on for the benefit of the Indian 
Exchequer. The words of sec. 12 ‘‘carry on business or personally work 
for gain” are, however, inapplicable to the Secretary of State for India in 
Council.—14 Cal. 256. 


The plaintiff sued the defendant for partition of family property, which 
consisted both of moveable and immoveable property. The moveable pro- 
perty was within the jurisdiction, but all the immoveable property was 
outside the jurisdiction of the Court. Held that the case did not fall within 
the provisions of clause 12 of the Letters Patent, 1865, and that the Court 
had no jurisdiction to hear the suit. The fact that his suit included a claim 
for moveableg, which were witbin the jurisdiction, did not cutitle the plain- 
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tiff to sue in the High Court, nor could he obtain leave for that purpose 
under clause 12 of the Letters Patent. The words “ all other cases”. in 
Clause 12 of the Letters Patent, 1865, do not include cases of suits for im- 
moveable plus moveable property. They refer to cascs in which immove- 

_ able property is not involved. Leave to sue under clause 12 of the Letters 
Patent, 1865, cannot be implied from the fact that leave to sue as a pauper 
has been granted toa plaintiff. Leave for the former purpose must be dis- 
tinctly sought and obtained.—4 Bom. 482. 


The defendant, who resided outside the jurisdiction of the High Court, 
was sued at Bombay as a contributory upon a balance order made by tho 
Coart of Chancery in England in the winding up of the plaintiffs’ bank. It 
was contended on his behalf that no part of the cause of action had arisen 
within the jarisdiction,and that the suit was therefore not maintainable. The 
plaintiffs contended that service of the balance order upon the defendant 
was necessary and constituted part of the cause of action, and that as such 
service had been effected upon the defendant in Bombay, the Court had 
jurisdiction. Held that service of the balance order upon the defendant was 
not necessary, and that as no part of the cause of action had arisen within 
the jurisdiction, the suit should be dismissed.—5 Bom. 42. 


Whore leave to bring a suit has been given to a plaintiff under section 
12 of the Letters Patent, and a defendant objects and asserts that the Court 
has no jurisdicti:n, he is not bound to wait until the case comes on 
for hearing; but may tako out a Judge's summons calling on the plaintiff to 
show cause why the leave given should not be rescinded and tho plaint taken 
off tho filo. Tho granting of such leave is neither a decree nor an order, 
and tho period of limitation for such an application to rescind it is that 
provided by article 178 of the Limitation Act XV of 1877, viz, three years, 
The plaintiff and the second defendant wero the owners of a family business 
which was carried on by muntms in Bombay, Cutch, and Zanzibar. The 
Ist defendant was for many years the munim in management of the busi- 
ness at Zanzibar, This suit was brought, praying that an account might be 
taken of the management by the first defendant of the business at Zanzibar, 
and that in taking such account the first defendant might be charged with 
all sums misappropriated by him, or lost by his neglect or frand. The second 
defendant was joined as a defendant merely because he refused to join as 
s plaintiff. The plaint instanced various act of misappropriation and neglect 
and fraud on the part of the first defendant, some few of which were said 
to have been effected by means of trausfer and other entries made in the 
books of the Bombay firm on instructions sent by tho first defendant from 
Zanzibar. At the time of filing of the suit the leave of the Court, under 
section 12 of the Letters Patent, was obtained. Ona summons taken out 
to rescind such leave. Held, that the leave given must be rescinded, no 
such material part of the cause of action having arisen in Bombay as would 
justify this Court in transferring to itself a case which, prima facie, ought 
to be tried elsewhere.—13 Bom. 404. 


The plaintiff claimed to be the acharya or high priest of the Vaishuav 

. community and the Maharaj Tikait of Shri Nathji at Nathdwar in the ter- 
ritories of the Maharana of Oodeypore. In 1876 he was deported from the 
territories of His Highness, and his son, the defendant, had ever since been 
in charge of the shrine. The plaintiff alleged that at the time of his depor- 
tation he had money and valuables at Nathdwar which he had entrusted 
to his son, the defendant, for safe custody. He now sued to recover this pro- 
perty from the defoudant. The defendant pleaded that the High Court of 
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Bombay had no jurisdiction to try the suit. It appeared that the defendant's 
permanent residence was at Nathdwar, from which he was absent only when 
on pilgrimage or on tour. He had in Bombay an establishment called a pedt, 
in which a Uhandart or treasurer, a munim, and mehtas and servants were 
regularly employed. Into this pedi offerings made to the shrine of Shri 
Nathji by devotees were paid, as also offerings to another shrine at Nath- 
dwar of which the defendant claimed to be the owner, and to a very small 
extent offerings to the defendant personally as the owner of such shrines. 
The defendant had similar establishments in other places in the Bombay 
Presidency. The offerings collected in them were transmitted to the Bombay 
pedi and dealt with there. The moneys from the Bombay pedi were trans- 
mitted to Nathdwar sometimes by means of hundis drawn at Nathdwar on 
the Bombay pedi and honoured by that pedi, and sometimes by articles 
being purchnsed for the defendant’s use by the servants of the pedi in 
Bombay and sent to Nathdwar. In May, 1888, the defendant agreed to pur- 
chase a house in Bombay for Rs. 1,18,500. Marnest-money (Rs. 10,000) was 
paid out of moneys in the Bombay pedi, and the employes of the ped: after 
the purchase lived in the house. Interest was paid on the unpaid purchase- 
money. In 1889, when the defendant. visited Bombay, he lived in this house, 
but he sold it inthe same year shortly before he returned to Nathdwar. The 
defandant had never been in Bombay until 1889. In that year, in accordance 
with the practice, he obtained from the British Resident at Meywar a per- 
mit to travel with an armed following to the places mentioned in the permit, 
one of which was Bomhay. The journey was supposed to last for six months. 
The defendant left Nathdwar in February, 1889, and after varions stop- 
pages reached Bombay on the 2nd April, and took up his quarters at the 
house above mentioned. The reason assigned for his coming to Bombay was 
that his devotees had asked him to come. When in Bombay his followers 
visited him, und he visited their houses on invitation. On these occasions he 
received offerings which in the aggregate amounted to about Rs. 75,000. 
These offerings were personal, and were not paid into the pedi, This suit 
was filed on the 3rd May 1889, while the defendant was Bombay. Early in 
August he Ieft Bombay and returned to Nathdwar. The plaintiff contended 
that the Court had jurisdiction under clause 12 of the Letters Patent, 1865. 
Held, that the date of the institution of the suit the defendant was neither 
dwelling, nor carrying on business, nor personally working for gain, in 
Bombay, aud that the Court had no jurisdiction.—14 Bom. 541. 


This section does not require a defendant personally to carry on busi- 
ness Within the local limits of Madras.—4 Madr. 209. 


See I. L. R., 8 Cal. 402, noted under sec. 244 of Civ. Pro. Code. 


13. Aud Wedo further ordain that the said High Court of Judi- 
Extraordinary origina! Cature at Fort William in Bengal shall have 
jarisdiction. power to remove, and to try and determine, as 
a Court of extraordinary original jurisdiction, any suit being or fal- 
ling within the jurisdiction of any Court, whether within or without 
the Bengal Division of the Presidency of Fort William, subject to its 
superintendence, when the said High,Court shall think proper to do a0, 
either on the agreement of the parties to that effect, or for purposes of 
justice, the reasons for so doing being recorded on the proceedings of 


the said High Court. 
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Notes. : 
A suit for an account and for other relief relating to immoveable pro- 
ty situated without the local limits of the ordinary original civil juris- 
diction of the High Court, was instituted against several defendants in the 
Court of the Subordinate Judge of the district within which the property 
was situated. Upon a petition by one of the defendants, consented to by 
most of the other defendauts and by the plaintiff, the High Court ordered the 
suit to be removed from the Court. in which it had been instituted, to be 
tried and determined by the High Court as a Court of Extraordinary Origi- 
nal Jurisdiction, on the grounds, that the parties and the witness resided in 
Calcutta, that it would be cheaper to try the suit in Calcutta, and that all 
parties appearing on the motion desired a transfer.—I. L. R., 5 Cal. 766. 
See I. L. R., 4 Bom. 482, noted under sec. 12. 


14. And We do farther ordain that where plaintiff has several 
Astojoinderof causesof causes of action against defendant, such causes 
aabion: of action not being for land or other immove- 
able property, and the said High Court shall have original jurisdiction 
in respect of one of such causes of action, it shall be lawful for the said 
High Court to call on the defendant to show cause why the several 
causes of action -hould not be joined together in one suit, and to make 
such order for trial of the same as to the said High Court shall seem fit. 
Note,—Seo I. L. R., 4 Bom. 482, noted under sec. 12. 
15. And We do further ordain that an appeal shall lie to the said 
servis oma High Court of Judicature at Fort William in 
original jurisdiction tothe Bengal from the judgment (not being a sen- 
High Court in its appellate tence or order passed or made in any criminal 
jurisdiction. ws . ‘ 
trial) of one Judge of the said High Court, or 
of one Judge of any Division Court, pursuant to section 13 of the said 
recited Act, and that an appeal shall also lie to the said High Court 
from the judgment (not being a sentence or order as aforesaid) of two 
or more Judges of the said Iligh Court, or of such Division Court, 
wherever such Judges are equally divided in opinion, and do not amount 
in number to a majority of the whole of the Judges of the said High 
Court at the time being; but that the right of appeal from other Judg- 
ments of Judges of the said High Court or of such Division Court 
shall be to Us, Our heirs or successors, in Our or their Privy Council 


as hereinafter provided. 
Notes. 

An appeal lies from the decision of a Judge exercising original juris- 
diction refusing to give leave to institute a suit on the Original Side of the 
High Court in a case in which the cause of action has arisen in part with- 
in the ordinary original jurisdiction of the High Court ; but the Appellate 
Court ought not to interfere with the discretion exercised by the Judge in 
such a matter.—3 M. H. C. R., 384. 

‘When leave to institute a suit has been refused by one Judge, another 
A none ia not at liberty to review that order and grant leave.—8 M. H. C. 
ole 
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No appeal lies to the High Court from an order of the Judge in the 
Privy Council Department, granting a certificate that a cate is a fit case for 
appeal to Her Majesty in Council.—I. L. R., 1 Cal, 102, 

Held that no appeal lay from a decision upon the settlement of issues 
that a certain hibbanama relied upon by the appellants was invalid. Per 
Garta, C. J.—The word ‘judgment’ incl. 15 of the Letters Patent, 
1865, means a judgment or decree which decides the case one way or the 
other in its entirety, and does not mean a decision or order of an inter- 
locutory character, which merely decides some isolated point not affecting 
the merits or result of the entire suit. Per Marxsy, J.—The matter is one 
more of convenience and procedure than strict law.—4 Cal. 531. 


At the hearing of an appeal before a single Judge of the High Court, 
the case was remanded to the lower Court for the trial of certain issuer of 
fact, the case being in the meantime retained on the fileof the Court. Held 
that the order was not appealable.—8 Cal. 147. 


The provisions of Act X of 1877, sec. 610, are not to be construed as 
restricting the only admissible evidence of an order of Her Majesty in 
Council to a certified copy, onan application for execution made under that 
section. They must be read as directory, having the object that proper in- 
formation regarding the order shall be supplied to the Courts in India. 
Where tho original order (given, according to the practice in England, to 
the successful party, or to one of such parties) had not been filed in the 
Hich Court, so as to enabie the proper officer to supply a certified copy : 
Held that a copy, though not. certified by him, might accompany a petition 
for execution under sec. 610. A decision by the Judge appointed to dispose 
of matters relating to appeals to Her Majesty in Council, refusing to trans- 
mit for execution her order restoring a decree, isa judgment within the 
meaning of sec. 15 of the Letters Patent of 1865, and is appealable to the 
High Court. Held, also, that a refusal to transmit such an order for exe- 
cution was not a misapprehension on the part, of the Judge of the extent 
of his jurisdiction, although, if it had been, this itself would have been a 
ground of appeal. Sec. 588, Act X of 1877, restricting appeals against 
orders, does not apply to prevent an appeal to the High Court from the 

$ order of a Judge of the Court. The effect of a Privy Council judgment 
ikeing that each of two co-plaintiffs was entitled toa moiety of a taluk in 
not wiessession of the defendant, who then purchased the interest of one of 
Court Ifeld that the other co-plaintiff could obtain execation according to 

Mont of her interest in the estate.—9 Cal. 482. 

: here two Judges of a Division Bench have concnrred in a final decree, 
e fact that there is a difference of opinion as to one point, amongst others, 

ised in reveiw on the judgment on which such final decree is based, is on 

Fround for an appeal under sec. 15 of the Letters Patent.—10 Cal. 108, 


No appeal will lie from an order of a Judge in the Privy Council De- 
partment refosing to extend the time prescribed by law within which an 
appellant is required to furnish security for the costs of the respondent, and 
directing the nppeal to be struck off by reason of such security not having 
been given within the prescribed time. Such an order is not a “judgment” 
within the meaning of cl. 15 of the Letters Patent of 1865. Held, upon a 
review of the authorities, that where an order decides finally any question 
at issue in the case or the rights of any of the parties to the suit, it is a 
‘‘ jndgment” under cl. 15 of the Letters Patent and is appealable, but not 
otherwise.—18 Cal. 182. 
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_ A petition by a wife—petitioner inthe one and respondent in the other 
of. two cross-suits (matrimonial) for an increase of alimony was treated by 
consent on appeal as a petition for alimony. It appeared that the respond- 
ent was in receipt of a salary from Government which was subject to 
deductions on account of the pension and annuity funds, that his circum. 
stances were involved and he had agreed with his creditors to discharge his 
liabilities by certain instalments, that as part of such agreement he was 
keeping up a policy of insurance on his life, and that he was maintaining 
and educating three children in England, but that his salary had increased 
since the order first made for alimony :—Held, that the respondent wasen- 
titled as of right to have only the deductions on account of pension and 
annuity funds taken into consideration in the computation of his nett in- 
come, Per cur.—‘* We resolve to take into consideration the expenses “the 
respondent is put to in maintaining his children and also any “arrangement 
he has made for liquidating his debts.” An order made by a Judge of the 
High Court at settlement of issues fixing a distant date for the hearing of 
a suit is not an order under section 156 of the Civil Procedure Code and is 
appealable under Letters Patent, soction 15. Qua@re, whether the Court 
has power to increase or diminish an allotment of alimony made pendente 
lite on account of change of circumstances P—14 Madr. 88. 

See I. L. R., 10 Cal. 814, noted under sec. 575 of the Civ. Pro. Code. 
16. And Wa do further ordain that the said High Court of Judi_ 

Appeal from Courts in cature at Fort William in Bengal shall be a 
Provinces. Court of Appeal from the Civil Courts of the 
Bengal Division of the Presidency of Fort William, and from all other 
Conrts subject to its superintendence, and shall exercise appellate 
jurisdiction in such cases as are subject to appeal tothe said High 
Court by virtue of any laws or regulations now in force. 

17. Aud We do further ordain that the said High Court of Judi- 

Juriediction as of infants Cature at Fort William in Bengal shall have 
and lunaties. the like power and authority with respect to 
the persons and estates, of infants, idiots, and lunatics within the Ben- 
gal Division of the Presidency of Fort William, as that which was veg, 
ted in the said High Court immediately before the publication ofmount 


presents. ‘ High 
18. And We do further ordain that the Court for Relief of Ipdg- 
Provision with respect to Vent Debtors at Calcutta shall be held befors 
the Insolvent Court. ove of the Judges of the said High Court qj] 
Judicature at Fort William in Bengal, and the said High Court, ant 
any such Judge thereof, shall have and exercise, within the Bengal 
Division of the Presidency of Fort William, such powers and autho- 
rities with respeot to original and appellate jurisdiction, and other- 
wise, as are constituted by the laws relating to insolvent debtors in 
India. 
Note. 
The Insolvent jurisdiction of the High Court extends to British subjects 


resident beyond the limits of the Court's original local jurisdiction.—3 M. 
H.C. B., 151. 
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19. And We do farther ordain that, with respect to the law or 
equity to be applied to each case coming be- 
fore the said High Court of Judicature at 
Fort William in Bengal, in the exercise of its 
ordinary original civil jurisdiction, such law or equity shall be the law 
or equity which would have been applied by the said High Court to 
such case if these Letters Patent bad not issued. 

20. And We do further ordain that, with respect to the law or 

ST eee ee eee equity and rule of good conscience to be ap- 
ordinary original civil juris plied to each cause coming before the said . 
diction. High Court of Judicature at Fort William in 
Bengal, in the exercise of its extraordinary original civil jurisdiction, 
such law or equity and rule of good conscience shall be the law or 
equity and rule of good conscience which would have been applied to 
such case by any local Court having jurisdiction therein. 

21. And We do further ordain that, with respect to the law or 

In tho exercise of appel- equity and rule of good conscience to be ap- 
late jurisdiction. plied by the said High Court of Judicature at 
Fort William in Bengal to each case coming before it in the exercise 
of its appellate jurisdiction, such law or equity and rule of good con- 
science shall be the law or equity and rule of good conscience which the 
Court in which the proceedings in such case were originally instituted 
ought to have applied to such case. 

22. And We do further ordain that the said High Court of 

Ordinary original juriae JOdicature at Fort William in Bengal shall 
diction. have ordinary original criminal jurisdiction 
within the local limits of its ordinary original civil jurisdiction ; and 
also in respect of all such persons both within the limits of the Bengal 
Division at the Presidency of Fort Williamand beyond such limits, and 
not within the limits of the criminal jurisdiction of any other High 
Court or Courts established by competent legislative authority for India, 
as the said High Court of Judicature at Fort William in Bengal shall 
have criminal jurisdiction over at the date of the publication of these 
presents. 

23. And We do farther ordain that the said High Court of Ju- 
dicature at Fort William in Bengal, in the ex- 
ercise of its ordinary original criminal juris- 
diction, shall be empowered to try all persons brought before it in due 
course of law. 

94. And We do further ordain that the said High Court of Ju- 

Extraordinary original icature at Fort William in Bengal shall have 

jurisdiction. extraordinary original criminal jurisdiction 

over all persons residing in places within the jurisdiction of any Court 
u 14 


In the exercise of ordi- 
nary original civil jurisdic- 
tion. 


Persons. 
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now subject to the superintendence of the said High Court; and shall 
have authority to try at its discretion any sach person brought before 
it on charges preferred by the Advocate-General, or by any Magistrate 
or other Officer specially empowered by the Government in that 
behalf. 

25. And We do farther ordain that there shall be no appeal to 
the said High Court of Judicature at Fort 
William in Bengal from any sentence or order 
passed ormade in any criminal trial before the Court of original juris- 
diction which may be constituted by one or more Judges of the said 
High Court. But it shall be at the discretion of any such Conrt to 
reserve any point or points of law for the opinion of the said High Court. 

96. And We do farther ordain that on such point or points of law 

As to review of Judg- being so reserved as aforesaid, or on its being 
ment. certified by the anid Advocate-General that in 
his judgment there is an error in the decision of a point or points of 
law decided by the Court of original criminal jurisdiction, or that a 
point or points of law which has or have been decided by the said 
Court should be further considered, the said High Court shall have full 
power and authority to review the case, or such part of it as may be 
necessary, and finally determine such point or points of Jaw, and there- 
upon to alter the sentence passed by the Court of original jurisdiction, 
and to pass such judgment and sentence as to the said High Court 
shall seem right. 


As to Appeals, &c. 


Notes. 

A British scaman, who stood charged with the murder of a fellow sailor 
ou board a British ship on tho high seas, was tried by a Judge of the High 
Court, under the Code of Criminal Procedure ; the chief evidence against 
the prisoner being that given in the depositions of the Captain and the 
Second Officer of the ship, taken on commission ; this evidence was admit. 
ted in evidence, and the prisoner was convicted and senienced. It was ob- 
jected, that, under sec. 267 of the Merchant Shipping Act of 1854, the pri- 
soner ought to have been tried in every respect, as though the trial had been 
held at the Central Criminal Court in London, and that the law of evidence 
to be applied was that prevailing in England. Held, on a ease certified by 
the Advocate-General under cl. 26 of the Latters Patent, that the prisoner 
had been properly tried according to the ordinary practice of the High 
Court, and that the evidence was admissible against: him.—16 Cal, 238. 

See I. L. R., 1 Cal. 207, noted undor sec. 26 of the Evidence Act. 

97. And We do further ordain that the said High Court of Judi- 

Appenis from Courts in cature at Fort William in Bengal shall be a 
Provinces. Court of appeal from the Criminal Courts of 
the Bengal Division of the Presidency of Fort William, and from all 
other Courts subject to its superintendence, and shall exercise appel- 
late jurisdiction in such cases as are subject to appeal to the said High 
Court by virtue of any law now in force. 
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98. And We do farther ordain that the said High Court of Judi- 
As to referred cases and cature at Fort William in Bengal shall bea 
Fer emor Lia Court of reference and revision from the Ori- 
minal Court subject to its appellate jarisdiction, and shall have power 
to hear and determine all such cases referred to it by the Sessions Jud- 
ges, or by uny other Officers now authorized to refer cases to the said 
High Court, and to revise all such cases tried by any Officer or Court 
possessing criminal jurisdiction, as are now subject tu reference to, or 
revision by, the said High Court. 

29. Aud We do further ordain that the said igh Court shall 

Aetotransfer of a caso have power to direct the transfer of any crimi- 
froin une Court to another. nal ease or appeal from any Court to any other 
Court of equal or superior jurisdiction, and also to direct the prelimi- 
nary investiyation or trial of any criminal case by any Officer or Court 
otherwise competent to iuvestivate or try it, though such case belongs 
in ordiuary course to the jurisdiction of some other Officer or Court. 

Note. 

Statutes are not to be held to the repealed by implication unless the 
repugnancy between the new provision and a former statute be plain and 
unavoidable. Section 29 of the Letlers Patent of 1865 empowers the High 
Court to transfer for trial before itself an appeal to a Court of Sessions 
from the sentence of a [istrict Magistrate, aud this power has not been 
affected by sec. 64 of the Code of Criminal Procedure, 1872, which autho- 
rises the High Court to transfer an appeal from one Subordinate Court of 
Criminal Jurisdiction to another.—I. L. R., 6 Madr. 32. 


Criminal Law under which Punishments to be inflicted. 

30. And We do further ordain that all persons bronght for trial 
before the said High Court of Judicature at 
Fort William in Bengal, either in the exercise 
of its original jurisdiction, or in the exercise of jurisdiction as a Court 
of appeal, reference, or revision, charged with any offence for which 
provision is made by Act No. XLV. of 1860, called the “ Indian Penal 
Code,” or by any Act amending or excluding the said Act which may 
have been passed prior to the publication of these presents, shall be 

liable to punishment under the said Act or Acts, and not otherwise. 

Lxercise cf Jurisdiction on Circuit or Special Commission. 

31. And We do further ordain that whenever it shall appear to 
Judges may sit inother the Governor-General in Council convenient 
Places by way of circuitor that the jurisdiction and power by these Our 
Serene Letters Patent, or by the recited Act, vested 
in the said High Court of Judicature at Fort William in Bengal, should 
be exercised in any place within the jurisdiction of any Conrt, now sub- 
ject to the superintendence of the said High Court, other than the usual 
placa of sitting of the said High-Court, or at several such places by way 


Indian Penal Code. 
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of circuit, the proceeding in cases before the said High Court at 
such place or places shall be regulated by any law relating thereto 
which has been or may be made by competent legislative authority for 
India. 

Admiralty and Vice-Admiralty Jurtedtction. 


39. And We do farther ordain that the said High Court of Judi- 
cature at Fort William in Bengal shall have 
and exercise all such civil and maritime juris- 
diction as may now be exercised by the said High Court as a Court of 
admiralty or of vice-admiralty, and also such jurisdiction for the trial 
and adjadication of prize causes and other maritime questions arising 
in India as may now be exercised by the said High Court. 


33. And We do farther ordain that the said High Court of Jadi- 
cature at Fort William in Bengal shall have and 
exercise all such criminal jurisdiction as may 
now be exercised by the said High Court as a Court of admiralty or 
vice-admiralty, or otherwise in connection with maritime matters or 
snatters of prize. 

Testamentary and Intestate Jurisdiction. 

34. And We do forther ordain that the said High Court of Jadi- 
cature at Fort William in Bengal shall have the like power and autho- 
rity as that which may now be lawfully exercised by the said High 
Court [except within the limits of the jurisdiction for that purpose of 
any other High Court established by Her Majesty’s Letters Patent] in 
relation to the granting of probates of last wills and testamente, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate, whether within or with- 
out the said Bengal Division subject to the orders of the Governor-Ge- 
neral in Council as to the period when the said High Court shall cease to 
exercise testamentary and intestate jurisdiction in any place or places 
beyond the limits of the provinces or places for which it was establish- 
ed : l’rovided always that nothing in these Letters Patent contained 
shall interfere with the provisions of any law which has been made by 
competent legislative authority for India, by which power is given to 
any other Court to grant such probates and letters of administration. 


Matrimonial Jurisdiction. 


35. And We do farther ordain that the said High Court of Judi- 
cature at Fort William in Bengal shall have jurisdiction, within the 
Bengal Division of the Presidency of Fort William, in matters ma- 
trimonial between Our subjects professing the Christian religion : Pro- 
vided always that nothing herein contained shall be held to interfere 
with the exercise of any jurisdiction in matters matrimonial by any 


Civil. 


Criminal. 
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Court not established by Royal Charter within the said Presidency 
lawfully possessed thereof. 


Powers of single Judges and Division Oourts. 


36. And We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Jadicature at Fort 
William in Bengal in the exercise of its original or appellate jurisdiction 
may be performed by any Jadge, or by any Division Court thereof ap- 
pointed or constituted for such purpose, under the provisions of the 
thirteenth section of the aforesaid Act of the twenty-fourth and twenty- 
fifth years of Our reign ; and if such Division Court is composed of two 
or more Judges, and the Judges are divided in opinion as to the deci- 
sion to be given on any point, such point shall be decided according 
to the opinion of the majority of the Judges if there shal] be a majority, 
but if the Judges should be equally divided, then the opinion of the 
senior Judge shall prevail. 

Note. 

See I. L. R., 3 Bom. 204, noted under sec. 575 of the Civil Pro. Code. 

See also 10 Val. 814, noted under sec. 575 of the Civil Pro. Code. 
Regulation of Civil Proceedings. 


37. And We do further ordain that it shall be lawful for the said 
High Court of Judicature at Fort William in Bengal, from time to time, 
to make rules and orders for the purpose of regulating all proceedings 
in civil cases which may be brought before the said High Court, includ- 
ing proceedings in its admiralty, vice-admiralty, testamentary, intes- 
tate, and matrimonial jurisdictions respectively : Provided always that 
the said High Court shall be guided in making such rules and orders 
as far as possible by the provisions of the Code of Civil Procedure, 
being an Act passed by the Governor-General in Council, and being 
Act No. VIII. of 1859, and the provisions of any law which has been 
made, amending or altering the same, by competent legislative au- 
thority for India. 

Notes. 


Where an action on a contract was brought in the High Court and 
jadgment was given for the plaintiff for Rupees 454-13—Held, that as the 
amount so found due was less than 500 Rupees, the plaintiff could not have 
his costs unless the Judge who tried the cause certified that the action was 
fit to be brought in the High Court. The 37th Clause of the Letter Patent 
constituting the High Court does not give the Court an uncontrolled dis- 
cretion as to costs in Civil suits —1 M. H.C. R., 115. 


Upon review of judgment the Court (Innes and Muttusawmi Ayyar, 
JJ.) reversed its decision, reported at I. L. B., 7 Madr., 54, in so far as 
it was therein decided that prior to 1865 the High Court had no power 
to execute a decree in a partition suit between Hindu inhabitants of 
Madras by selling immoveable property situated in Chingleput District.— 
I. L. B., 7 Madr. 56. 
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Regulatzon of Oriminal Proceedings. 

38. And We do farther ordain that the proceedings in all cri- 
minal cases which shull be brought before the said High Court of Judi- 
cature at Fort William in Bengal in the exercise of its ordinary 
original criminal jurisdiction, and also in all other criminal cases over 
which the said High Court had jurisdiction immediately before the pab- 
lication of these presents, shall be regulated by the procedure and 
practice which wasin use inthe said Iligh Court immediately before 
such publication, subject to any law which has been or may be made in 
relatiou thereto by competent legislative authority for India ; and that 
the proceedings in all other criminal cases shall be regulated by the 
Code of Criminal Procedure prescribed by an Act passed by the 
Governor-General in Council, and being Act No, XXV. of 1861, or by 
such further or other laws in relation to criminal procedure as may 
have been or muy be made by such authority as aforesaid. 

As to Privy Council Appeals. 

39. And We do further ordain that any person or persons may 
appeal to Us, Our heirs and successors, in Our or their Privy Council, 
in any matter not being of criminal jurisdiction, from any final judg- 
ment, decree, or order of the said High Court of Judicature at Fort 
William in Bengal made on appeal, and from any final judgment, 
decree, or order made in the exercise of original jurisdiction by a 
majority of the full number of Judges of the said High Court or of 
any Division Court from which an appeal shall not lie to the said High 

‘ourt under the provision contained in the 15th clause of these pre- 
seuts: Provided, in either case, that the sum or matter at issue is of the 
nmount or value of not less than 10,000 rupees, or that such judgment, 
decree, or order, shall involve, directly or indirectly, some claim, demand, 
or question to or respecting property amounting to or of the value of 
not less than 10,000 rupees ; or trom any other final jndgment, decree, 
or order made either on appeal or otherwise as aforesaid, when the 
said High Court shall declare that the case is a fit one for appeal to 
Us, Our heirs or successors, in Our or their Privy Council: subject al- 
ways to such rulesand orders as are now in force, or may from time 
to time be made, respecting appeals to Ourselves in Council from the 
Courts of the said Presidency, except so far as thesaid existing rules 
and orders respectively are hereby varied ; and subject also to such 
farther rules and orders as We may, with the advice of Our Privy 
Council, hereafter make in that behalf. 


; Note. 

The provision in sec, 5 of Act VI of 1874 that where there are con- 
current decisions on facts, the case must, in order to give a right of appeal 
to the Privy Council, involve some substantial question of law, is not ultra 
vires of the power of the Indian Legislature as being a curtailment of the 
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jurisdiction given to the High Courts by the Letters Patent, 1865, cl. 39. 
Clause 39 of the Letters Patent of 1865 does not rest its authority on the 
24 & 25 Vict., cl. 104, and was not inserted in pursuance of that Act ; con- 
sequently any power which it gives to admit an appeal to the Privy Coun- 
cil from a decision of the High Court on its Appellate Side, is not one of the 
powers which the High Court is, by the first part of sec. 9 of 24 & 25 Vict., 
cl. 104, commanded to exercise, Section 22 of 24 & 25 Vict., cl. 67, must 
be read with sections 9 & 11 of 24 .& 25 Vict., cl. 104,..By the express words 
of sec. Mall previously existing powers were reserved to the High Court pro- 
vided the Letters Patent did not interfere with them, and as to these powers 
the Governor-General in Council is expressly empowered to legislate. 
Even if therefore the power to admit an appeal to the Privy Council were 
conferred by the Letters Patent, under the authority of 24 and 25 Vict., cl. 
104, it was, not being a new power, subject tothe legislative control of the 
Governor-General in Council.—I. Iu. R., 1 Cal. 432. 
40. And We do further ordain that it shall be lawful for the 
From interlocutory judg. SAtd High Court of Judicature at Fort William 
ments. in Bengal, at its discretion, on the motion, or, 
if the said High Court be not sitting, then for any Judge of the said 
High Court, upon the petition of any party who considers himself ag- 
grieved by any preliminary or interlocutory judgment, decree, order, 
or sentence of the said High Court in any such proceeding as afore- 
said, not being of criminal jurisdiction, to grant permission to such 
party toappeal againat the same to Us, Our heirs and successors, in 
Our or their Privy Council, subject to the same rules, regulations, and 
limitations as are herein expressed respecting appeals from final judg- 
ments, decrees, orders, and sentences. 


41. And We do farther ordain that from any judgment, order, or 
rentence of the High Court of Judicature at 
Fort William in Bengal, made in the exercise 
of original criminal jurisdiction, or in uny criminal case where any 
point or points of law have been reserved for the opinion of the said 
High Court in manner hereinbefore provided, by any Court which has 
exercised original jurisdiction, it shall be lawful for the person aggriev- 
ed by such judgment, order, or sentence to appeal to Us, Our heirs or 
successors in Council : Provided the said High Court shall declare that 
the case is a fit one for such appeal, and under euch conditions the said 
High Court may establish or require, subject always to such rules and 
orders as We may, with the advice of Our Privy Council, hereafter make 
in that behalf. 
42. And We do further ordain that in all cases of appeal made 
As to tranemission of from any jadgment, order, sentence, or decree 
copies of evidence, &c. of the said High Court of Judicature at Fort 
William in Bengal to Us, Our heirs or successors, in Our or their Privy 
Council, such High Court shall certify and transmit to Us, Our heirs 
and successors, in Our or their Privy Council, a trae and correct copy 


In criminal cases, &c. 


112 LETTERS PATENT—BENGAL. 


of all evidence, proceedings, judgments, decress, and orders had or made 
in such cases appealed, so fur as the same have relation to the matters 
of appeal, such copies to be certified under the seal of the said High 
Court; and that the said High Court shall also certify and transmit to 
Us, Our beirs and successors, in-Qur or their Privy Council, a copy 
of the reasons given by the Judges of such Qourt, or by any of such 
Judges, for or against the Judgment or determination appealed against. 
And We do farther ordain that the said High Court shall, in all cases of 
appeal to Us, Our heirs or successors, conform to and execute, or canse 
to be executed, such Judgments and orders as We, Our heirs or succes- 
sors, in Our or their Privy Council, shall think fit to make in the pre- 
mises in such manner as any original judgment, decree, or decretal 
orders, or other order or rule of the said High Court, should or might 
have been executed. 
Powers of Government to call for Records, §c. 


43. And it is Our further will and pleasure that the said High 
Court of Judicature at Fort William in Bengal shall comply with such 
requisitione as may be made by the Government for records, returns, 
and statements, in such form and manner as such Government may deem 
proper. 

Powers of Indian Legislature preserved. 

44. And We do farther ordain and declare that all the provisions 
of these Our Letters Patent are subject to the legislative powers of the 
Governor-General in Council, exercised at meetings for the purpose of 
making laws and regulations, and also of the Governor-General in cases 
of emergency under the provisions of an Act of the twenty-fourth and 
twenty-fifth years of Our reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. 

As to Provisions of former Letters Patent. 

45. And it is Our further will and pleasure that these Letters 
Patent shall be published by the Governor-General in Council, and 
shall come into operation from and after the date on which effect shall 
have been given to them ;so much of the aforesaid Letters Patent 
granted by his Majesty King George the Third as was not revoked or 
determined by the said Letters Patent of the fourteenth of May one- 
thousand eight hundred and sixty-two, and is inconsistent with these 
Letters Patent, shall cease, determine, and be utterly void, to all intents 
and purposes whatsoever. 

In Witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the twenty-eighth day of De- 
cember in the twenty-ninth year of Our reign. 

(Signed.) C. ROMILLY. 
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LETTERS PATENT FOR ESTABLISHING A HIGH 
COURT IN THE N.-W. PROVINCES. 
Dated March 17, 1806. 


Victoria, by the Grace of God, of the United Kingdom of Great 
Britain and Ireland, Queen, Defender of the 
Faith, to all to whom these presents shall come, 
greeting: Whereas, by an Act of Parliament passed in the twenty-fourth 
and twenty-fifth years of Our reign, intituled ‘ An Act for establishing 
High Courts of Judicature in India,” it was, amongst other things, 
enacted that it should be lawful for Her Majesty, by Letters Patent 
under the Great Seal of the United Kingdom, to erect and establish a 
High Court of Indicature at Fort William in Bengal for the Bengal Divi- 
sion of the Presidency of Fort William aforesaid, and that such High 
Court should consist of a Chief Justice and as many Judges, not exceed- 
ing fifteen, as Iler Majesty might, from time to time, think fit to ap- 
point, who should be selected trom among persons qualified as in the 
said Act is declared ; Provided always that the persons who, at the time 
of thy establishment of such High Court, were Judges of the Supreme 
Courtof Judicature, and permanent Judges of the Court of Sadr Diwani 
Adalat or Sadr Adalat of the same Presidency, should be and become 
Judges of such High Court without further appointment for that pur- 
pose, and the Chief Justice of such Supreme Court should become the 
Chiet Justice of such High Court, and that, upon the establishment of 
such High Court as aforesnid, the Supreme Court and the Court of 
Sadr Diwani Adalat and Sadr Nizamat Adalat at Calcutta, in the said 
Presidency, should be abolished : 


Recital of Acts. 


And that the High Court of Judicature so to ve established should 
have and exercise all such civil, criminal, admiralty aud vice-admiralty, 
testamentary, intestate, and matrimonial jurisdiction, original and ap- 
pellate, and all such powers and authority for and in relation to the ad- 
mninistration of justice in the said Presideucy as Her Majesty might, 
by such Letters Patent as afuresaid, grant and direct, subject, however, 
to such directions and limitations, as to the exercise of origiua!, civil, 
and criminal jurisdiction beyond the limits of the Presidency-towns, as 
might be prescribed thereby ;and save as by such Letters Patent might 
be otherwise directed, and subject and without prejudice to the legis- 
lative powers in relation to the matters aforesaid of the Governor- 
General of India in Council, the High Court so to be established should 
have and exercise all jurisdiction, and every power and authority what- 
goever, in aby Manner vested in any of the Courts in the same Presi- 
dency abolished under the said Act at the time of the abolition of such 
last-mentioned Court : 

ae OF 
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Aud whereas it is further declared by the said recited Act that it 
shall be lawful for Us by Letters Patent to erect and establish a High 
Court of Judicature in and for any portion of the territories within 
Her Majesty’s Dominions in India, not included within the limits of the 
local jurisdiction of avother High Court, to consist of a Chief Justice 
and such number of other Judges, with such qualifications as were by 
the same Act réquired in persons to be appointed to the High Courts 
established at the said Presidencies, as We from time to time might 
think fit to appoint ; and that, subject to the directions of the Latters 
Patent, all the provisions of the said recited Act relative to High Courts 
and to the Chief Justice and other Judges of such Courts, and to the 
Governor-General, or Governor of the Presidency in which such High 
Courts were established, shall, as far as circumstances may permit, be 
applicable to any new High Court which may be established in the said 
territories, and to the Chief Justice and other Judges thereof, and to 
the persons ad ministering the Government of the said territories : 


And whereas We did, upon full consideration of the premises, think 
fit to erect and establish, and by Our Letters Patent under the Great 
Seal of the United Kingdom of Great Britain and Ireland, bearing 
date at Westminster, the fourteenth day of May in the twenty-fifth 
year of Our reign, in the year of our Lord one thousand eight hundred 
and sixty-two, did accordingly, for Us, Our heirs aud successors, erect 
and establish, at Fort William in Bengal, for the Bengal Division of the 
Presidency of Fort William aforesaid, a Ligh Court of Judicature 
which should be called the Ligh Court of Judicature at Fort Wiiliam in 
Bengal, and did thereby constitute the said Court to bea Court of 
Record : 


1- Now know ye that We, upon full consideration of the premises: 
Establishmont of High and of Our special grace, certain knowledge, 
Court. and mere motion, have thought fit to erect and 
establish, and by these presents We do accordingly, tor Us, Our heirs 
and successors, erect and establish, for the North-Western Provinces of 
the Presidency of Fort William aforesaid, a High Court of Judicature, 
which shall be called the High Court of Judicature for the North-Wes- 
tern Provinces, and We do hereby constitute the said Court to bea 
Court of Kecord. 


9. And Wedo hereby appoint and ordain that the said High 
Court of Judicature for the North-Western Pro. 
vinces shall,until further or other provision sball 
be made by Us or Our heirs and successors in that behalf, in accord- 
ance with the said recited Act, consist of a Chief Justice and 
five Judges, the first Chief Justice being Walter Morgan, Esquire, and 
five Judges being Alexander Ross, Esquire, William Edwards, Esquire 


Constitution, &. 
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William Roberts, Esquire, Francis Royle Pearson, Esquire, and Charles 
Arthur Turner, Esquire, being respectively qualified as in the said Act 
is declared. 

3. And Wedo hereby ordain that the Chief Justice and every Judge 
of the said Ligh Court of Judicature for the 
North-Western Provinces, previously to enter- 
ing upon the exec=tion of the duties of his office, shall make and sub- 
scribe the following declaration before such authority or person as the 
Governor-General in Council may commission to receive it :— 

“f, A. B., appointed Chief Justice [or a Jadge] of the High Court 
of Judicature forthe North-Western Provinces, do solemnly declare that 
I will faithfully perform the duties of my office to the best of my ability, 
knowledge, and judgment.” 


4. And We do hereby grant, ordain, and appoint that the said 
Iligh Court shall have and use, as occasion may 
require, a seal bearing a device and impression 
of Our Royal Arms, within ap exergue or label surrounding the same, 
with this inscription, ‘ The Seal of the High Court for the North- 
Western Provinces.’ And We do further grant, ordain, and appoint that 
the said seal shall be delivered to and kept in the custody of the Chief 
Justice, and in case of vacancy of the office of Chief Justice, or during 
any absence of the Chief Justice, the same shall be delivered over and 
kept in the custody of the person appointed to act as Chief Justice, 
under the provisions of section 7 of the said recited Act ; and We'do 
further grant, ordain, and appoint that whensoever it shall happen that 
the office of Chief Justice or of the Judge to whom the custody of the 
said seal be committed shall be vacant, the said High Court shall be 
and is hereby authorized and empowered to demand, seize,and take 
the said seal from any person or persons whomsoever, by what ways 
and means soever the same may have come to his, her, or their 
possession. 

5- And We do hereby farther grant, ordain, and appoint that all 
writs, summonses, precepts, rules, orders, and 
other mandatory, process to be used, issued, or 
awarded by the said High Coart of Judicature for the North-Western 
Provinces, shall ron and be in the name and style of Us, or of Our 


is and successors, and shall be sealed with the seal of the said High 
pourt. 


6. And We do hereby authorize and empower the Chief Justice of 
the said High Court of Judicature for the 
North-Western Provinces from time to time, 
as occasion may require, and subject to any rales and restrictions which 
may be prescribed by the Governor-General in Council, to appoint so 


Declaration of Judges. 


Seal. 


Writs, &c., how to issne. 


Appointments. 
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many and such clerks and other ministerial officers as shall be found 
necessary for the administration of justice, and the due execution of all 
the powers and authorities granted and committed to the said High 
Court by these our Letters Patent. And We do hereby ordain that every 
such appointment shall be forthwith submitted to the approval of the 
Lieutenant-Governor of the North-Western Provinces, and shall be 
either confirmed or disallowed bv the said Lieutenant-Governor. And 
it is Our further will and pleasure, and We do hereby, for Us, Our 
heirs and successors, give, grant, direct, and appoint that all and every 
the officers and clerks to be appointed as aforesaid shall have and re- 
ceive respectively such reasonable salariesas the Chief Justice sball,from 
time to time, appoint for each office and place respectively, and as the 
Lieutenant-Governor of the North-Western Provinces, subject to the 
control of the Governor-General in Council, shall approve of : Provided 
always, and it is Our will and pleasure, that all and every the officers and 
clerks to be appointed as aforesaid shall be resident within the limits 
of the jurisdiction of the said Court, co long as they shall hold their res- 
pective offices : but this proviso shall not interfere with or prejudice 
the right of any officer or clerk to avail himself of leave of absence 
under any rules prescribed by the Governor-General in Council, and to 
absent himself from the said limits during the term of such leave, in 
accordance with the said rules. 


As to Admission of Advocates, Vakils, Attorneys. 


7. And We do hereby authorize and empower the said High 
Conrt of Judicature for the North-Western Provinces to approve, 
admit, and enrol such and so many Advocates, Vukils, and Attorneys, 
as to the said High Court shall seem meet; and such Advocates, 
Vakils, and Attorneys, shall be and are hereby authorized to appear 
for the suitors of the said Iligh Court, and to plead or to act, or to 
plead and act, for the said suitors, according as the said Iigh Court 
may, by its rules and directions, determine, aud subject to such rules 
and directions. 


8. And We do hereby ordain that the said High Court of Judi- 
cature for the North-Western Provinces shall have power to make rales 
for the qualification and admission of proper persons to be Advocates, 
Vakils, and Attorneys-at-law of the said High Court, and shall be em- 
powered to remove or to suspend from practice, on reasonable cause, 
the said Advocates, Vakils, or Attorneys-at-law ; and no person what- 
ever, but such Advocates, Vakils, or Attorneys, shall be allowed to 
act or to plead for, or on behalf of, any suitors in the said High Court, 
except that any suitor shall be allowed to appear, plead, or act on his 
own behalf, or on behalf of a co-suitor. 
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Civil Jurisdiction. 


9. And We do further ordain that the said High Court of Judicature 
Extraordinary original for the North-Western Provinces shall have 
jurisdiction. power to remove, and to try and,determine, 
as a Court of extraordinary original jurisdiction, any suit being or fal- 
ling within the jurisdiction of any Court, subject to its superintend- 
ence, when the said High Court shall think proper to do so, either on 
the agreement of the parties to that effect, or for purposes of justice, 
the reason for so doing being recorded on the proceedings of the said 

High Court. 
10. And We do farther ordain that an appeal shall lie to the said 
High Court of Judicature forthe North-Western 


A T may lie fram the . : 1 
Peers aie apainal sarinilig: Provinces from the judgment (not being a sent- 
tion to High ae in its ence or order passed or made in any criminal 
wellate jurisdiction. : 1 i 
AL estate gare trial) of one Judge of the said High Court or 


of one Judge of any Division Court, pursuant to section 13 of the said 
recited Act, and that an appeal shall also lie to the said High Court 
from the judgment (not being a sentence or order as aforesaid) of two 
or more Judges of the said High Court, or of such Division Court, 
wherever such Judges are equally divided in opinion, and do not amount 
in number to a majority of the whole of the Judges of the said High 
Court at the time being ; but that the right of appeal from other judg- 
ments of Judges of the said High Court or of such Division Court in 
such case shall be to Us, Our heirs or successors, in Our or their Privy 


Council, as hereinafter provided. 
Notes. 

To allow of an appeal to the High Court against the judgment of a Divi- 
sion Court, there must bo such a judgment on the part of all the Judges 
who may compose the Division Court as disposes of the suit on appeal before 
it.—I. L. R., 1 Al. 31. 


Appeal given to the Full Court is not confined to the point on which 
the Judges of the Division Court differ.—1l Al. 181. 


See I. L. R., 2 Al. 192, noted under sec. 12 of the Limitation Act; 14 
Al. 220, noted under sec. 206 of the Civil Pro. Code. 

11. And We do further ordain that the said High Court of Judi- 
Astonppeal from Courts Cature for the North-Western Provinces shall 
in the Provinces. be a Court of appeal from the Civil Courts of 
the North-Western Provinces, and from all other Courts to which there 
is vow an appeal to the Sadr Diwani Adalat, and shall exercise appel- 
late jurisdiction in such cases as are subject to appeal to the said High 
Court by virtue of any laws or regulations now in force. 

12. And We do further ordain that the said High Court of Judi- 
_Asto infants and luna- cature for the North-Western Provinces shall 
os have the like power and authority with respect 
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to the persons and estates of infants, idiots, and’ lanatics within the 
North-Western Provinces, as that which is exercised in the Bengal 
Division of the Presidency of Fort William by the High Court of Judi- 
cature at Fort William in Bengal, but subject'to the provisions of any 
laws or regulations now in force. 


Law to be administered. 


13. And We do further ordain that, with respect to the law or 
equity to be applied to each case coming be- 
sete ot eeucadinary Pi the said High Court of Judicature for the 
original civil jurisdiction. = North-Western Provinces in the exercise of its 
extraordinary original civil jurisdiction, such law or equity shall, until 
otherwise provided, be the law or equity which would have been applied 
to such case by any local Coart having jurisdiction therein, 
14. And We do farther ordain that, with respect to the law or 
equity and rule of good conscience to be ap- 
seer sce tueioteen: plied by the said High Court of Judicature for 
diction. the North-Western Provinces, to each case 
coming before it in the exercise of its appellate jurisdiction, such law 
or equity and rule of good conscience shall be the law or equity and 
rule of good conscience which the Court in which the proceedings in 
such case were originally instituted ought to have applied to such case. 


Orinunal Jurisdiction. 


15. And We do farther ordain that the said High Court of Juadi- 
cature for the North-Western Provinces shall 
have ordinary original criminal jurisdiction in 
respect of all such persons within the said Pro- 
vinces as the High Court of Judicature at Fort William in Bengal shall 
have criminal jurisdiction over at the date of the publication of these 
presents ; and the criminal jurisdiction if the said last-mentioned High 
Court over such persons shall cease at'such date: Provided, neverthe- 
Jess, that criminal proceedings which shall, at such date, have been 
commenced in the said last-mentioned High Court, shall continue as if 
these presents had not been issued. 


16. And We do farther ordain that the said High Court of Judi- 
cature for the North-Western Provinces, in the 
exercise of its ordinary original criminal juris- 


diction, shall be empowered to try all persons brought before it in due 
course of law. 


17. And We do further ordain that the said High Court of Jadi- 
Extraordinary original cature for the North-Western Provinces shall 
Jneieuioricn: have extraordinary original criminal jurisdic- 
tion over all persons residing in places within the jurisdiction of any 


Ordinary original juris- 
diction. 


Jurisdiction as to persons. 
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Court now subject to the superintendence of the Sadr Nizamatdédalat, 
and shall have authority to try at its discretion any such persons 
brought before it on charges preferred by any Magistrate or other 
Officer specially empowered by the Government in that behalf. 


18. And We do further ordain that there shall be no appeal to 
No appeal from Court ex- the said High Court from any sentence or order 
ercising original jucisdic- passed of made in any criminal trial before the 
ae Courts of original criminal jurisdiction which 
may be constituted by one or more Judges of the said High Court. But 
it shall be at the discretion of any such Court to reserve any point or 
points of law for the opinion of the said High Court. 


19. And Wedo further ordain that, on such point or points of 

As to review of caseson law being so reserved as aforesaid, the said 

pointe of law ruserved. High Court shall have full power and authori- 

ty to review the case, or such part of it as may be necessary, and 

finally determine such point or points of Jaw, and thereupon to alter the 

sentence passed by the Court of original jurisdiction, snd to pass such 
judgment and sentence as to the said High Coort shall seem right. 


90. And We do further ordain that the said High Court of Judi- 
Astoappeals fromCourts cature for the North-Western Provinces shall 
io the Provinces. be a Court of appeal from the Criminal Courts 
of the said provinces and from all other Courts from which there is 
now an appeal to the Court of Sadr Nizamat Adalat for the said Pro- 
vinces, and shall exercise appellate jurisdiction 1n such cases as are sub- 
ject to appeal to the said Court of Sadr Adalat by virtue of any Hww 
now in force. 


2) And We do furtber ordain that the said High CGourt shall be 
‘As to hearing of referrod @ Court of reference and revision from the 
eaves, 2c: Criminal Courts subject to its appellate juris- 
diction, and shall have power to bear and determine all such cases re- 
ferred to it by the Sessions Judges or by any other Officers now autho- 
rized to refer cases to the Court of Sadr Nizamat Adalat of the North- 
Western Provinces, and to revise all such cases tried by any officer or 
Court possessing criminal jurisdiction as are now subject to reference to, 
or revision by, the said Court of Sadr Nizamat Adalat. 


22. And We do further ordain that the said High Court shall 

As to the transfer of 2 ave power to direct the transfer of any crimi- 
case from one Courttoan- nal case or appeal from any Court to any other 
aren _ Court of equal or superior jurisdiction, and 
also to direct the preliminary investigation or trial of any criminal case 
by any Officer or Court otherwise competent to investigate ortry it, 
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though such case belongs in ordinary course to the jurisdiction of such 
other Officer or Court. 
Act under which Punishments to be inflicted. 


93. Aud We do further ordain that all persons brought for trial 
before the said High Court of Judicature for 
the North-Western Provinces, either in the ex- 
ercise of its original jurisdiction, or in the exercise of its jurisdiction as 
a Court of appeal, reference, or revision, charged with any offence for 
which provision is made by Act No. XLV. of 1860, called the “ Indian 
Penal Code,” or by any Act amending or excluding the said Act that 
muy have been passed prior to the publication of these presents, shall 
be liable to punishment under the said Act or Acts, and not other wise. 
Exercise of Jurisdiction elsewhere in other places by way of 
Circuit or special Commission. 

24. And We do further ordain that, whenever it shall appear to 
the Lieutenant-Governor of the North-Western Provinces, subject to the 
control of the Governor-General in Council, convenient that the juris- 
diction and power, by these Our Letters Patent, or by the recited Act, 
vested in the gaid High Court, should be exercised in avy place within. 
the jurisdiction of any Court now subject to the superintendence ot the 
Sadr Diwani Adalat or the Sadr Nizamat Adalat of the North-Western 
Provinces other than the usual place of sitting of the said High Court, 
or at several such places, by way of circuit, the proceedings in cases 
before the said High Court, at such place ur places, shall be reyulated 
by any law relating thereto which has been or may be wade by com- 
petent legislative authority for India. 

Testamentary ant Intestate Jurisdiction. 

25. And We do further ordain that the said High Conrt of Jadi- 
cature for the North-Western Provinces shall have the like power and 
authority as that which is now lawfully exercised within the said Pro- 
vinces by the said High Court of Jadicature at Fort William in Bengal, 
in relation to the granting of probates of last wills and testaments, and 
letters of administration of the goods, chattels, credits, and all other 
effects whatsoever of persons dying intestate ; and that the jurisdiction 
of the said last-mentioned High Court in relation thereto shall cease 
from the date of the publication of these presents : Provided always 
that any proceedings already commenced in relation to any of the mat- 
ters aforesaid in the said last-mentioned Uigh Court shall continue as 
if these presents had not been issued : Provided also that nothing in 
these Letters Patent contained shall interfere with the provisions of any 
law which has been made by competent legislative authority for India 
by which power is given to avy other Court to grant such probates and 
letters of administration. 


Indian VYenal Code. 
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Matrimonial Jurisdiction. 


96. And Wedo further ordain that the said High Court of judi- 
cature for the North-Western Proviuces shall have jurisdiction, within 
the said Provinces, in matters matrimonial between Our subjects pro- 
fessing the Christian religion: Provided always that nothing herein 
contained shall be held to interfere with the exercise of any jurisdiction 
in mutters matrimonial by any Cuurt not established by Royal Charter 
within the said Provinces lawfully possessed thereof. 


ds to Powers of single Judges and division Courts. 


97. Aud We do hereby declare that any function which is hereby 
directed to be performed by the said High Court of Judicature for the 
North-Western Provinces, in the exercise of its original or appellate 
jurisdiction, may be performed by any Judge, or by any Division Court 
thereof appointed or constitated for such purpose, under the provisious 
of the thirteenth section of the aforesaid Act of the twenty-fourth and 
twenty-fifth years of Our reign ; and if such Division Court is compos- 
ed «two or more Judges, and the Judges are divided in opinion as to 
the decision to be given vn any point, such point shall be decided ac- 
cording to the opinion of the majority of the Judges, if there shall be 
a majority, but if the Judges should be equally divided, then the 
opinion of the senior Judges shall prevail. 


Regulation of Civil Proceedings. 


98. And We do farther ordain that it shall be lawful for the said 
High Court. of Judicature for the North-Western Provinces, from time 
to time, to make rules and orders for the purpose of adopting, as far 
as possible, the provisions of the Code of Civil Procedure, being an Aot 
passed by the Governor-General in Conncil, and being Act No, VIII. 
of 1859, aud the provisions of any law which has been or may be made, 
amendivg or altering the same, by cumpetent legislative authority for 
India, to all proceedings in its testamentary, intestate, and matrimonial 
jurisdictions respectively. 


Regulation of Criminal Proceedings. 


29. And We do further ordain that the proceedings in all criminal 
cases which shall be brought before the said High Court, in the exer- 
cise of its ordinary original criminal jurisdiction, shall be regulated by 
the procedure and practice which wasin use in the High Conrt of 
Jadicature for Fort William in Bengal immediately before the pnbli- 
cation of these presents, subject to any law which has been or may be 
made in relation thereto by competent legislative authority for India ; 
and that the proceedings in all other criminal cases shall be regulated 
by the Code of Criminal Procedure, prescribed by an Act passed by the 

1 16 
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Governor-General in Council, and being Act No. XXV_ of 1&6], or by 


soch further or other laws io relatiou to criminal procedure as may 
have been or may be made by such authority as aforesaid. 


As to Appeals to the Privy Councii. 


30. And We do further ordain that any person or persons may 
appeal to Us, Our heirs and successors, in Our or 
their Privy Counci), in any matter not being of 
criminal jurisdiction, from any final jadgment, decree, or order of the 
said High Court of Judicature for the North-Western Provinces, made 
on appeal, and from any final judgment, decree, or order made in the 
exercise of original jurisdiction by Judges of the said Iligh Court, or 
of any Division Court from which an appeal shall not lie to the said 
High Court under the provisions contained in the 10th clause of these 
presents : Provided, in either case, that the sum or matter at issue is 
of the amount or value of not less than 10,000 rupees, or that sach 
judgment, decree, or order shail involve, directiy or indirectly, some 
cluiin, demand, or question to ¢r respecting property amounting to or 
of the value o: not less than 10,000 rupees, or from any other final judg- 
ment, decree, or order made either ou appeal or otherwise as aforesaid, 
when the said High Court shall declare that the case is a fit one fur ap- 
peal to Us, Our heirs or successors, in Our or their Privy Council : 
subject always to such rales and orders as are now in ferce, or may 
from time to time be made, respecting appeals to Ourselves in Council 
from the Courts of the said Provinces, except so far as the said existing 
rulesand orders respectively are hereby varied ; aud subject also to 
wuch further rules and orders as We may, with the advice of Our Privy 
Couneil, hereafter make in that behaif, 


Appeals, 


31.0 And We de further ordain that it shall be lawful for the eaid 
Frow interlocutory jude Haieh Cours of Judicature for the North- 
mous Western Provinces, at its discretion, on the 
motion, or, if the sad Ehigh Cours be not sitting, then for any Judge of 
the aud Haigh Court, upon the petition of any party who considers 
himself aggrieved by any preliminary or interlocutory judgment, decree, 
order, or sentence of the said High Court, in any such proceeding as 
aforesnid, not being of criminal jartadiction, to grant permission to such 
party to appeal ageinst the sume to Us, Our heirs and successors, in 
Gur or their Privy Conneil, subject to the same rules, regalations, and 
Hiuitations as are herein expressed respecting appeals from final judg- 
nents, decrees, orders, and sentences, 


32. And We do farther ordain that from any jadgment, order, or 
sentence of the said High Court of Judicature 


Le criuminal cases, &e. : : : 
tor the North-Western Provinces, made ip the 
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exercise of original criminal jurisdiction, or any criminal case where 
apy point or points of law have been reserved for the opinion of the 
said High Cuart ia manner hereinbefore provided, by any Court which 
has exercised original jurisdiction, it shall be lawfal for the person 
aggrieved by such judgment, order, or seutence to appeal to Us, Our 
heirs and successors in Council: Provided the said High Court shall 
declare that the case is a fit one for such appeal, and under such con- 
ditions as tu the High Court may establish or require, subject always 
to such roles and orders as We may, with the advice of Our Privy 
Cuuancil, hereinafter make in that behalf. 


33. And We do further ordain that, in all cases of appeal made 
As to transmission of {rem any jndyment, order, sentence, or decree 
evidence &. of the axid High Court of Judicature for the 
North-Western Provinces, to Us, Our heirs or successors, in Our or their 
Privy Council, such High Court shall certify and transmit to Us, Our 
heirs and successors, in Our or their Privy Council, a true and correct 
copy of all evidence, proceedings, judgments, decrees, and orders had 
or made in such cases appealed, so far as the same have relation to the 
matters of appeal, such copies to be certified under the seal of the said 
High Court; aud that the said High Court shall also certify and tranamit 
to Us, Our heirs and successors, in Oar or their Privy Council, a copy of 
the reasons piven by the Judges of such Court, ur by any of such Judges, 
for or against the jndgment or determination appealed apainst. And 
We do further ordain that the said High Court shall, in all cases of ap- 
peal to Us, Our heirs or successors, conform to and execate, or cause to 
be executed, such Judyments ana orders as We. Our heirs or anccessors, 
In Our or their Privy Couneil, shall think fit to make in the premises, 
Ip such manner us any oOrivinal judgment, d. cree, or decretat orders, or 
other order or rule of the said High Qourt, should or might have been 
executed. 


Power of Government to call for Records, ve. 


34.0 And itis Our further will and pleasure that the said Iligh 
Court of Jadicature forthe North-Westero Provinces shall comply with 
such reqnis‘tions as may be made by the Government for ree: rdg, re- 
turns, and statements in such form aud manner as such Government 
may deem proper, 


Powers af Indian Legislature preserved. 


35. And We do further ordain and declare that all the provisions 
of these Our Letters Patent ure subject to the legislative powers of the 
Governor-General in Council, exercised at meetings for the purpose of 
muking laws and regulations, and also of the Governor-General in cases 
of emergency under the provisions of an Act of the twenty-fourth aud 
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twenty-fifth years of Oar reign, chapter sixty-seven, and may be in all 
respects amended and altered thereby. 

In witness whereof We have caused these Our Letters to be made 
Patent. Witness Ourself at Westminster, the seventeenth day of March 
in the twenty-ninth year of Our reign. 


By warrant under the Queen's Sign Mannal. 
(Signed) C. ROMILY. 


LETTERS PATENT FOR THE ESTABLISHMENT OF 
HIGH COURTS AT MADRAS AND BOMBAY. 


With reference to the new Letters Patent for the High Courts at 
Madras and Bombay, Mr. Broughton has the following :— 

“The new Letters Patent for the High Court at Madras are of the 
same date, and similar in all respects, to that for the High Court at Fort 
William, mutatis mutandis. The preamble states that the Court consists 
of a Chief Justice and five Judges, as provided in the former Charter, 
and that that number is continued. By section 11 the local limits of the 
ordinary original civil jurisdiction of the Court are to be such ‘as may, 
from time to time, be declared and prescribed by any law made by the 
Governor in Conncil, and until some local limits shall be so declared 
and prescribed within the limits of the local jurisdiction of the said 
High Court at Madras, at the date of the publication of these presents,’ 
&o. Section 22 gives the High Court ordinary original criminal juris- 
diction, within the local limits of its ordinary original civil jurisdiction, 
and also in respect of all such persons beyond such limits over whom the 
said High Court of Judicature at Madras shall have criminal jurisdic- 
tion at the date of the publication of these presents. Section 34 is as 
follows: ‘And We do further ordain that the said High Court of Judica- 
ture at Madras shull have the like power and authority as that which 
may now be lawfully exercised by the said High Conrt in relation to the 
granting of probates of last wills and testaments, und letters of adminis- 
tration of the goods, chattels, credits, and all other effects whatsoever 
of persons dyiug intestate, whetber within cr without the Presidency 
of Madras : Provided,’ &c. (as in the Bengal Letters Patent). In other 
respects, the Letters Patent are the same, having reference to the re- 
marke made in regard to the former Letters Patent for the Conrt at 
Madrae.” 

“The new Letters Patent for the High Court at Bombay are of 
the same date. The preamble states that the Court consisted of the 
Chief Justice and six Judges, as provided in the former Charter, and 
that that nomber was increased to seven on the 6th July 1863, which 
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nomber is continued. By section 11 the local limits of the ordinary 
original civil jurisdiction of the Court are to he such ‘as may, from time 
to time, be declared and prescribed by any law made by the Governor 
in Conneil, and until some local limits shall be so declared and prescrib- 
ed within the limits of the local jurisdiction of the said High Court at 
Bombay, at the date of the pablication of these presents’, &c. Section 
22 gives the High Court ordinary original criminal jurisdiction within 
the local limits of its ordinary original civil jurisdiction, ‘ and also in 
respect of all such persons beyond such limits over whom the said High 
Court of Judicature at Bombay shall have criminal jurisdiction at the 
date of the publication of these presents,’ Section 84 is the same as 
section 34 of the Madras Letters Patent, In other respects, the Letters 
Patent are the same, mutatis mutandis, as those of the otber Presi- 
dencies.” 
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INSOLVENT DEBTORS ACT. 


STAT. Il & 12 VIC., C. 21. 


An Aet to consolidate and amend the Laws relating to Insolvent 
Debtors in Indta. [9th June 1848. ] 


Whereas an Act was passed in the Ninth Year of the Reign of His 
late Majesty King George the Fourth, intituled 
OSL ee An Act to provide for the Relief 0 u Jeb- 
p lef of Insulvent Leb 
tors in the East Indies until the First Day of March One thousand eight- 
hundred and thirty-three : And whereas # certain other Act was passed 
in the Second Year of the Reign of His late Majesty King William the 
Fourth, intituled An Act to continue, until the 
First Day of March One thousand eight hundred 
and thirty-six, an Act of the Ninth Year of Ilis late Majesty for the Relief 
of Insolvent Debtors in India, whereby the said last-mentioned Act was 
continued in force until the first day of March One thonsand eight 
hundred and thirty-six : And whereas a certain other Act was passed 
ina Session of Parliament holden in the Fourth and Fifth Years of 
the Reign of His late Majesty King William the Fourth, intituled dn 
Actto amend the Laws relating to Insolvent Deb- 
tors in India : And whereas by an Act pussed 
ina Session of Parliament holden in the Sixth and Seventh Years of 
the Reign of His late Majesty King William 
the Fourth, intituled An Act to continue until 
the First Day of March One thousand etoht hundred and thirty-nine, and 
from thence to the I:nd of the then next Session of Parliament, the several 
Acts relating to Insolvent Debtors in India, the first-mentioned Act, as 
amended by the said Act of the Session of the Fourth and Fifth Years 
of the Reign of His late Majesty King William the Fourth, was coniti- 
nued in force until the firstday of March One thousand eight-hundred 
and thirty-nine, and from thence to the end of the then next Session 
of Parliament : Aud whereas by acertain other Act of Parliam-nt 
passed in a Session holden inthe Third and 
Fourth Years of the Reign of Her present Ma- 
jesty, intituled An Act to continue until the First Day of March One 
thousand eight hundred and forty-five,and jrom thence to the End of the 
then nert Session of Parliament, the several Acts relating to Insolvent 
Debtors in India, the said Acts of the Ninth Year of the Reign ot King 
George the Fourth, and of the Session of the Fourth and Fifth Years 
of the Reign of King William the Fourth, were continued until the 
First Day of March One thousand eight bundred snd forty-five, and 
from thence until the end of the then next Session of Parliament : And 


2&3 Wm. IY., c. 43. 


4265 Wm. IV,, o. 79. 


6&7 Wm. IV., c. 47. 


3 & 4 Vio., c. 80. 
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whereas by a certain other Act of Parliament passed in a Session holden 
in the Ninth and Tenth Years of Her present 
Majesty, intituled An Act to continue until the 
firat day of March One thousand eight hundred and forty-seven, and 
Jrom thence to the End of the then next Session of Parliament, the 
several Acts relating to Insolvent Debtors in India, the said Acts of the 
Nioth Year of the Retza of King George the Fourth, and of the Ses- 
sion of the Fourth and Fifth Years of the Reign of King William the 
Fourth, were continued uutil the First Day of March One thousand 
exit hundred and forty-seven, and from thence to the end of the 

then next Session of Parliament : And where- 

Recited Acta A Gen. TV.. NaS : : dts 

c. 73, 445 Wu. IV. o, a8 it is expedient to consolidate the provisions 
79,and Vk 10 Vic. c. 14, of the said Acts into one Act, and to amend 
eusalst the Laws relating to Insolvent Debtors in 
India : Be it therefore enacted by the Queen’s most Excellent Majesty, 
by and with the advice and consent of the Lords Spiritual and Tem- 
poral, and Commons, in this present Parliament assembled, and by the 
authority of the same, that the said Acts of the Ninth Yeur of the 
Reign of King George the Fourth, and of the Session of the Fourth 
and Fifth Years of the Reign of King William the Fourth, shall be 
and the sume are hereby continued until the Thirty-first Day of July 
Que thousand eight hundred aud forty-eight, and thet from and after 
that day the same, und also the said Act of the Session of the Ninth and 
Tenth Years ofthe Reign of Her present Majesty shall be and stand 
repealed. ' Repealed, Stat. Law Rev. Act 1875, and Act AIV. of 1870.] 


9 & 10 Vic., c. 14. 


2. And be it enacted that the Courts established under the first 
Courta estublixhed under Of the said recited Acts for the relief of Insol- 
aerate , : oe ba vent Debtors in the Kast Indies shal) be con- 
ey < ae cae tinued and shall continue to be Courts of Re-« 
powers us heretofore, cord with allthe same powers as heretofore, 
and each shall continue to be styled ‘ The Court for the Relief of In- 
solvent Debtors,” and to be holden before any one Judge of the Sup- 
reme Courts of Judicature at Calcutta, Madras, and Bumbay, respec- 
tively, within the respective limits of the said Towns of Calcutta, 
Madras, and Bombay, and that all the officers of the said Courts res- 
pectively now established for the Relief of [osolvent Debtors in the 
East Indies shail be, until removed under the provisions hereinafter 
contained, the officers of the eaid Courts hereby continued respective- 
Jy, and that all rules and orders not repugnant to the provisions of 
this Act now in force in the said Courts respectively, and all tables of 
fees now in force therein, shall, until the same are varied or repealed, 
continue in force in like manner to ail intents and purposes as if the 
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Acts in force with respect to insolvent debtors before this Act comes 
into operation bad been continued by this Act. 


3. And be it enacted that a Court for the Relief of Insolvent 

A court for Relief of Ia- Debtors shall be holden once a month at least 
sulvent Debtors to be hol’ throughout the year, and oftener, if need be, in 
den once & month at least 
jn Calcutta, and aa often Calcutta, and so often as may be foand neces- 
as found neceswary in Mud- gary within the Towos of Madras and Bombay, 
ee end noe ey: by Judge of the said Supreme Courts 
one Judge of the respec- OF By O00 Yutlpe O Pp 
tive Supreme Courts. of Judicature respectively; and it shall be law- 
ful for each ofthe said Quurts to sit for the despatch of business at one 
and the same time with the said Supreme Ouurt of its Presidency ; aud 
every advocate and attorney of the said Supreme Courts at Calcutta, 
Madras, and Bombay, respectively, shall be entitled to practise in the 
way of his profession in the Court for the Relief of Insolvent Debtors 
of that Presidency, and no other persons shall practise as advocates or 
attorneys iu the said Courts for the Relief of Insolvent Debtors ; and 
the said Supreme Courts of Judivature respectively shall have power 

Rules for pro.eedings, from time to time to make rules to regulate the 
and tublos of feor. proceedings of the Courts hereby continued 
for the relief of Insolvent Debtors to be hoiden within their respective 
jorisdictions, and from time to tine to vary and repeal, in whole or in 
part, avy of the rules and orders and any tuble of fees now in force in 
the said Courts respectively for the Relief of Insolvent Debtors in the 
East Indies, and especially to provide in what manner notice shall be 
given to the creditors of parties applying for relief under this Act, and 
in what cases besides those mentioned in this Act costs may be award- 
ed, and shall prepare and cause to be sealed with their respective 
seals a sufficient and proper list of fees to be charged and received by 
the officers of the said Courts for the Relief of Insolvent Debtors of 
their respective Presidencies, and shall certify under their seals, and 
transmit to the President of the Board of Commissioners for the 
Affairs of India, copies of such rules and lists of fees to be laid before 
Her Majesty for Her Royal approbation, correction or revision ; and 
other copies of the same shall at all times be fixed in conspicious 
places in the Courts for the Relief of Insolvent Debtors; and no other 
fee or gratuity shall be received or taken by ang officer or attorney of 
such last-mentioned Courts, on any pretence whatsoever, except such 
as shall be specified in such lists. 


4. And be it enacted that Her Majesty’s Supreme Courts of Ja- 


’ “ 

PawsrtoGnprsineCourts dicature at Calcutta, Madras, and Bombay, res- 
to —— and appoint off- pectively, shall have power from time to time 
Se ean Reeritte to remove any of the officers of the Courts here- 

by continued as the Courts for the Relief of 
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Insolvent Debtors within their respectivePresidencies, and to make such 
redactions in the namber and in the emoluments of such officers as may 
be practicable, and to them shall seem fit, and from time to time to ap- 
point such persons as may be necessary to transact the business of such 
Courts, and from time to time to anoul all or any of such appointments, 
and to reduce the number of such officers in case the number of the 
same may be conveniently reduced ; ar poeta of ce — 

hereby continued shall cause to be sealed wit 
sare ie. or eign the a of the said Court all such records, 
sont: proceedings, documents, and copies of the same 
as are hereinafter expressly required to be eo sealed, and such other re- 
cords, proceedings, documents, and copies of the same, as the said Coart 
shall atany time direct; and that the said 

Power to Court to ad- : : P 
journ sittings, administer ('ourts respectively may adjourn uny of their 
vaths, &c. sittings from time to time, and to such time 
as may be requisite, and shall have power to administer oaths or, in 
the case of such persons as shall object on the ground of any religi- 
ous or conscientious scruples to take an oath, solemn affirmations, and 
shall examine all parties and witnesses upon oath or such solemn affir- 
mation for the purposes of this Act; and the said Courts respectively 
Conrta to havo the anme Stall bave the like powers of issuing commis- 
power to issue commissi- sions to take evidence as now are or may be 
cola soihaoadial a grt hereafter possessed by the Supreme (/ourts res- 
and production of books,&c., pectively of their several Presidencies, and 
Se Ge a a shall have the like powers of compelling the at- 
Commissiouers of Bunkrn- tendance of the insolvent and all other par- 
pis under 6 Geo. IV.,c.16. ties at all times when their attendance may 
be deemed requisite by the said Court, and of all witnesses or Any 
other persous who may be able to give any information respecting the 
debts, estates, and effects of sach insolvent, before the anid Courts 
respectively, or before any officer of the said Courts respec- 
tively, and of requiring and compelling thea production of books, 
papers, and writings, as now are or may hereafter be possessed 
by the Supreme Courts respectively of the respective Presidencies, 
or as are given to Commissioners of Bankrupts by an Act passed 
in the Sixth Year of the Reign of His late Majesty King George 
the Fourth, intituled 4n Act to amend the Lawes relating to Ban- 
krupts ; and each of the said Courts hereby continued for the 
Relief of Insolvent Debtors shall have power to order any prisoner 
Power to Conrta to op. Whose estate shall be vested in any assignee 
der prisoners to be brought under the provisions of this Act, or of any of the 
rahe aa Acts hereinbefore referred to, or any prisoner 
who shall be a necessary and material witness in any matter pending in 

7 
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the said Conrt, to be brought before the said Conrt or officer as often as 
shull be requisite, which order alone shall be a sufficient authority and 
protection to the gaoler or officer or person in whose custody he may be 
forthe production of such prisoner ;and each of the said Courts shall 
have the power of fining in a summary way, and of committing until 
_ uch fine be paid, or of committing in the first 
and to fine and commit. : ; ; : 

persons guilty of con stance without fining, all persons guilty of 
tempt; and w fine und contempt of the said Court, and of fining in 4 

remove officers. ; : 
summary way, and of removing, any of the offi- 
cers of the said Courts who shall be guilty of negligence, wilful or 
necessary delay, or other misconduct: Provided always that the said 

o ° ° rat 7 . 
Picci Sed Ae dear Courts for the Relief of Insolvent Debtors 
conta except in certain shall not have the power of awarding costs 
canes. ngninat any person, except in cases in which 
it is expressly permitted by this Act, or in which it shall be expressly 
permitted by any rules which shail be made by the said Supreme Courts 
respectively as to costs to be awarded in the said Qourts for the Relief 

of Insolvent | ebtors respectively. 


5. And be it enacted that from and after the time appointed for 
= oe this Actto take effect, any person who shall 
Persona inupitino ned for be | a ‘wa lece a eer 

Gobtaor insolvent circum: De In prison within the respective limits of the 
atancoa may petition the ‘Downs of Calcutta, Madras, and Bombay, upon 
Court for relief according . 
te the forme inthe Schy. LY process whatsoever, for or by reason of 
dules (A) or (B) to this any debt, damages, costs, or money which euch 
one person is solely or jointly with any other liable 
to pay, or for or by reason of any contempt of any Court whatsoever 
for non-payment of money only, or of costs taxed or untaxed, either 
ordered to be puid, or to the payment of which such person would be 
liable in clearing sach contempt, or in any manner in consequence of 
or by reason of such contempt, or who shall reside within the jurisdic- 
tion of any of the Supreme Coarts at Calcutta, Madras, and Bombay, 
respectively, and, being indebted on account of any such liability as 
uforesnid, shall be in insolvent circumstances, may at any time apply 
by petition to the Court for the Relief of Insolvent Debtors within the 
Presidency where such insolvent debtor shall then be, for the benefit 
of ybe provisions of this Act, which petition may be in the form in the 
Schedule (A) tothis Act, or the Schedule (B) to this Act (as the case 
may require), with such additions and variations as may be necessury 
to adapt it to the particular case ; and such petition shall be subscrib- 
ed by the said prisoner, and shall forthwith be filed in the said Court 
to which it shall be presented ; and if auy such person as aforesaid 
shall be juintly indebted, it sball be lawful for them to apply jointly 
by petition, in such mauuer as is hereinbefure mentioned, and under 
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such joint petition the joint estate avd the separate estates of such 
petitioners shall be dealt with and distributed. 
Note. 

Tho words “ reside” in sec. 5 of the Insolvent Act, when applicable 
to the insolvency of traders, includes an occupation for the purpose of 
trading, whether or not accompanied by sleeping or dwelling.—11B. L. 
R., 254. 

6. And be itenacted that where any such petition for relief as 

oe is aforesaid shall be presented by any such 
Porhcokeen Daan e insolvent to the said Court for the Relief of 
the form in Schedule (‘). Insolvent Debtors, the party presenting the 
petition, at the same time, or within such further time as the said 
Court may deem reasonable, shall deliver into the Court a achedule in 
the form in the Schedale /C) to this Act annexed, with such additions 
and variations as may be necessary to adapt it to the particular case, 
containing a full and true description as to all matters and things re- 
quired to be set forth therein, so far as the same can be described or 
set forth, and the said schedule shall be subscribed by such petitioner, 
and shall forthwith be filed in the said Court. 


7. And be it enacted that upon the filing of any such petition 
eceaiinnere neces as is aforesaid, it shall be lawful for the said 
Court may order the real Gourt, and the said Court is hereby authoriz- 
and poracnal earateof pes ed and required, to order that all the real and 
nh ears Peep an personal estate and effects of such petitioner, 
ahall ditect. Whether within the territories within the 
limits of the Charter of the Bast India Company or without, except 
the wearing apparel, bedding, and other such necessaries of such peti- 
tioner and hus family, and the working touls and implements of such 
petitioner and his family, not exceeding in the whole the value of 
Company's rupees three hundred! for each petitioner with his family, 
and ail debts due to him, and all the future estate, right, title, intere 
est, and trust of the snid petitioner in or to any real or personal 
estate or effects within or without the said territories which such peti- 
fhoper mey purchase, or which may revert, descend, be devised or be- 
queathed. or come to him, and all debts growing due to him before 
the Court shall have made its order in the nature of a certificate as 
hereinufter mentioned, do yest in the Official Assignee for the time 
being of the said Court, and that all booka, papers, deeds, and writ- 
Ings iD ANY Way relating to such petitioner's estate and effects in his 
possession, or under his custody or cuntrol, shall be deposited with 
aucni Assignee ; and sach ord-r shall be enter-d of record in the anid 
Coort, and such notice thereof shall be published asthe said? Court 
Order to relate back to ‘Shall direct ; and such order, when so made, 
Gling of petition. shall, by virtue of this Act, relate back to and 
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take effeot from the filing of the said petition, and shall instantly, and 
without any conveyance or assignment, vest all the real and personal 
‘estate, effects, and debts as aforesaid in the said Official Assignee,who 
shall have full powers for the recovery thereof, and shall hold 
and stand possessed of the same for the pur- 
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In case, after making 


vesting order, petition be 
Giamissed, vesting order to 
be null and void; but all 
acte done by any assignee, 
d&c., under this Act to be 


poses and in manner hereinafter mentioned : 
Provided always that, in case, after the 
making of any such vesting order, the petition 
of avy such petitioner shall be dismissed by 


held valid. the said Court, such vesting order made in 


pursuance of such petition shall, from aud after such dismissal, be null 
snd void to all intents and purposes : Provided also that, in case any 
such vesting order as aforesaid shall become null and void by the dis- 
missal of such petition, all acts theretofore done by any Assignee or 
other person acting under his authority according to the provisions of 
this Act sball be good and valid, and no action or suit shall be commen- 
ced against any such Assignee, nor against any person duly acting 
under his auth: ,rity, except.to recover any property of such petitioner 
detained after an order mad by the said Court for the delivery there- 
of,and demand made thereupon; . . - . . . . 
Notes. 

The plaintiffs instituted a suit against P. and Co. on the 13th May 
for the recovery of a sum of money with interest, and on the 15th idem ob- 
tained a prohibitory order for au attachment befure judgment under sec. 
S1 of tho Civil Procedure Code, under which they attached P. and Co's 
right, title, and interest in the property in which they carried on business, 
the attachment being made on the 17th idem. P. and Co, were, on the 20th 
idem, adjudicated insolvents on tho petition of the Agra Bank, and on the 
name day a vesting order was made vesting the estato and effects of the in- 
solvents in the Official Assignee. An application was made on behalf of the 
Ofivial Assigneo for an order directing the release of the attached pro- 
perty on the ground that the Official Assignee’s claim under the vesting 
order was entitled to priority. The High Court ordered the prohibitory 
order to be set aside, and the property thereunder to be rcleased.—12 B. I. 
R., (Ap.) 1. 

Official Assignoo has power to sell ancestral house of the insolvent for 


his debt—Son cannot question the right of such Purchaser.—I, L. R., 7 
Bom, 438. 


8. And be it enacted that from and after the time appointed for 


Lying in prison 31 days 
for debt shall be deemed 
an act of insolvency, on 
which creditor may peti- 
tion in form No. 1 in 


Sohedule (D). 


this Act to take effect, if any person who 
shall bein prison within the respective limits 
of the Towns of Calcutta, Madras, and Bom- 
bay, charged in execution for any debt or 
damages, or any costs or sum or sums of money, 


or comunitted for or by reason of any contempt of any Court whatso- 
ever for non-payment of money, or of costs taxed or untaxed, either 
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ordered to be paid, orto the payment of which such person would be 
liable in clearing such contempt, or in any manner in consequence or 
by reason of such contempt, shall not, within twenty-one daya next 
after such prisoner shall have been so charged in execution, or commit- 
ted as aforesaid, make satisfaction to the creditor or creditors at whose 
suit such prisoner shall have been so charged in execution, or cammit- 
ted for such debt, damages, costs, sum or sums of money, or to the 
person or persons entitled to the money for non-payment of which such 
prisoner shall have been in coutempt, or to the payment of which such 
prisoner would be liable in consequence or by reason of such contempt, 
then and in any of the said cases it shall be lawful for any such credi- 
tor or creditors, or person or persons entitled to such money as afore- 
said, to present a petition to the Court for the Relief of lusolvent 
Debtors of the Presideucy withiu which such person shall have been 
60 imprisoned, which petition may be in the Furm No. 1 in the Sche- 
dule (D) to this Act avnexed, with such additions or variations as may 
be necessary to adapt it to the particular case ; whereupon, ang upon 
such petition being duly verified, it shall be 
lawfal forthe Courtto adjcdge that such pri- 
soner has committed an act of insolvency : Provided always that it 
sball be lawful tor the said Court, upon the petition of any person ad- 
judged to have committed an act of insolvency as aforesaid, and upon 

ee ae emer proof of notice to the creditor or creditors 
tion of debyor, revoke or pon whose petition such adjudication shall 
copirm adjudication, have been made, to revoke or confirm such 

adjudication. 


Adjudication on petition. 


9. And be it enacted that if any person who, by an Act passed 
nae eee eee the Sixth Year of the Reign of King George 
EAT m nly bing in the Fourth, intituled An Act to amend the 
ed hpeeAs a region Laws relating to Bankrupts, or an Act passed 
eae ce ate aa delay in the Session held in the Fifth and Sixth 
their wba i or lb uke Years of tbe Reign of Her present Majesty, 
teat ite “te, shall bo intitaled An Act for the Amendment of the 
deemed to have committed Law of Bankruptcy, or any other Act now in 
ie may peti: force or hereafter to be passed, would be 
— A tg No. 2 in deemed a trader liable to become bankrupt, 
oe having been arrested or committed to prison 
for debt, or for or by reason of any contempt of any Courts whatsoever, 
for nun-payment of money only, or of costs taxed or untaxed, either 
ordered to be paid, or to the payment of which such person would be 
liable in clearing such contempt, shall, upon sach or any other arrest 
or commitment for debt or non-payment of money or costae as afore- 


said, lie in prison twenty-one days, or, having been arrested or com- 
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mitted to prison for any other cause, shall be in prison for twenty-one 
days after any detainer for debt, non-payment of money, or costs as 
aforesaid lodged against him and not discharged, or if any such person 
shall depart from within the limits of the jurisdiction of any of the 
said Supreme (Courts with intent to defeat or delay his creditors, or 
with the like intent depart from his usnal place of business or abode 
within the said jurisdiction, or make with like intent any frandulent 
gift, grant, conveyance, delivery, or transfer of any of his lands, tene- 
ments, money, goods, or chattels, or fraudulently with like intent euffer 
his lands, money, goods, or chattels to be taken in execution, attached, 
or sequestered, it shall be lawful for any person being a creditor, or for 
two or more persons being partners in trade and creditors to the 
amount of Company’s rupees five hundred, or for any two creditors to 
whom such person shall be indebted to the amount of seven hundred 
Company’s rnpees, or for any three or more creditors to whom such 
person shall be indebted to the amount of Qompany’s rupees one 
thousand, to presenta petition tu the Court for the Relief of Insole 
vent Debtors of the Presidency within which such person shall have 
been ao imprisoned or have resided at the time of such departure, or 
of such fraudnlent gift, grant, convevance, delivery, transfer, or fran- 
dulent execution, attachmeut, or sequestration, which petition may 
be in the Form No. 2 in the Schedule (J) to this Act annexed, with 
anoh additions and variations as may be necessary to adapt it to the 
particular case ; wherenpon, and apon such petition being duly verified, 
oe, t3 ae it shall be lawful for the Cour: to adjudye that 
Adjudication on petition. ; ak 
auch person haa committed anact of insolvency: 
Provided always that it shall be lawful for the said Court, upon the 

Court may, npon_ peti- petition of any person adjudged to have com- 
tion of debtor, revoke or mitted an act of insolveney aus aforesaid, and 
Coen Adjudication: upon proof ofinotice to the creditor or creditors 
upon whose petition such adjudication shall have been made, to revoke 
or confirm such adjudication. 

Notes. 


The inaolvents, who carriod on busiuess in Calentta as shopkeepers, and 
had been adjudged insolvent under sec. 9 of the Insolvent Act upon tho 
petition of certain creditors, applied, on notice to the Official Assignee and 
to the attorney for the petitioning creditors, for an order that the adjudi- 
cation might be set aside upon such notice to their creditors as the Court 
might deem proper. In their petition for this order, the insolcents stated 
that they had come to a settlement with all their creditors, who had agreed 
to acoept 7} annas in the rupee ; that the adjudicating and some of the other 
creditors had already received the amount of their composition ; and that 
the remaining creditors had agrecd to receive the amounts respectively due 
to them under the settlement out of the sale-proceeds of the Insolvents’ pro- 
perty in the hands of the official Assignee. The insolvents had not filed 
any schedule, and no claims had been proved against their estate. The pro, 
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perty had been advertised for sale by the Official Assignee. For the Official 
Assigueo it was contended that notice must be given toall the creditors be- 
fore the adjadication could be annulled. Macpherson, J., thought that the 
above contention must prevail, and that he would speak to Pontifex, J., as 
to the order to be passed. On the following morning the learned Judge 
said he would make no order: if the adjudication were improper, it could 
be set uside ; but if it) were proper, the usual course of filing a schedule 
must be fullowed.--13 BLL. R, (App.) 2o. 

A trader in Madras made a promissory note in the joint names of two 
merchants, trading together as members of an undivided Hindu family, on 
Which Ra. 627 weredue. Ona petition hy the holders of the note to have the 
maker adiudiented an insolvent :—Held, that the petitioning creditors’ 
debt was snilicient to support the petition—L. L. R., 15 Madr. 356, 


10. And be it enacted that every person who shall have given 
a eee credit to any trader upon valuable consideration 
retchtor Whoa denpand . f 2 
atthe time of act ofinvole for any sum pavable at a certain time, which 
vency ie not then due may time shall not have arrived when such trader 
petition or pou um pectin, : — . P 

committed any act of insolvency within the 

meaning of thia Act, may 50 petition or join in petitioning as is afore- 
said, whether he shall have had any security for such sum or not. 


11. And be it enacted that upon any such adjudication being 
ies made as hereinbefore is mentioned, the said 
On adjudication of act of ‘ : ; Oe 
insulveney, vestingorderto Court is hereby authorized and required to 
be made and take effect make the like vesting order as hereinbefore is 
and to be void if adjunica- : ae ne 
tion in revoked, ae whera  aUthorized to be made in the case of a petition 
the petition ixjaesented by — by an insolvent debtor, which said vesting order 
the ipsvivent. ae aks : 
shall in like manner be entered on record and 
notified as i3 hereinbefore mentioned, and shall, when made, take effect 
by relation froin the filing of the petition on which the sajudications 
shall huve proceeded ; and such order shall, when made, vest in like 
manner all the said estate and effects, right, title, and interest, trust 
and debts of the insolvent in the Official Assignee, in like mavner, and 
us fully, and with the like effect as is hereinbefore mentioned, and 
which said vesting order shall, in case of the adjudication being for 
any reason revoked, be thenceforth null aud void, to all intends and 
purposes, in like manner, and with the like effect, and under the same 
qualifications as hereinbefore is mentioned. 


12. Provided always, and be it enacted, that after the adjudica- 
Conte oacsuchomapadie: tion of au act of insolvency in any of the cases 
tion shall direct insolvent aforesaid, it shall be lawful for the Court to 
= paren ea pa torn direct, and it is hereby required to direct, the 
insolvent to file, within a time to be named by 

the Court, and the said insolvent is hereby directed and required to file 
accordingly, a schedule in the form in Schedule (C) to this Act an- 


nexed, in the Court by which such adjudication shall have been pro- 
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nounced ; and the Court shall be at liberty to proceed thereupon in 
like mavner as in the case of an insolvent presenting a petition for re- 
lief under this Act. 


13. And be it enacted that in any case where a petition shall have 
been presented by an insolvent debtor as afore- 

Power of Court togrant said, or an act of insolvency shall have been 
priya lias for protection ad judged to have been committed as aforesaid, 
it shall be lawful for the said Court, after the 

filing of the schedule required by this Act, if nnder the circumstances 
it shall appear proper, to make an interim order for the protection of 
the insolvent from arrest, and any such interim order may apply either 
to all the debts or liabilities mentioned in the said schedule, or to any of 
them, as the Court may think proper, and may commence and take 
effect at such time as the Court shall direct ; and any such order may 
be recalled and may be renewed as to the Court may appear proper ; and 
any such order, when so made, shall protect the person to whom it shall 
be given from being arrested or detained in prison for any debt or Ji- 
ability to whi--b such order shall apply within the limits of the Towns of 
Calcutta, Madras, and Bombay, respectively, or any other place within 
the territories under the Government of the Hast India Company ; and 
any person arrested or detained contrary to the tenor and effect of any 
soch order shall be entitled to his discharge out of cnatody upon appli- 
cation to any Court or Judge which or whoshall have power to set at 


Jarge persons illegally detained in custody 
Order not to operate ns ' 


i polbane,-oF shaseil urcees under the process by virtueof which snch person 
if order be recalled, or fall ehall have been arrested or be so detained : 
lib plete ea Satire Provided always that no such order shall op- 

erate as a release or satisfaction of the debt or 
demand of any creditor, nor prejudice the right of any such creditor to 
arrest the insolvent, whether he shall or not have been previously 
arrested for the same debt or demand, in case the order shall be recall- 
ed, or shall fall by reason of the petition of the insolvent being dismissed 
or the adjudication being reversed. 


Note.—See I. L R., 5 Cal. 536. 


14. And be it enacted that as soon as this Act shall come into oper- 
Jedpes of Supreme Courts ation, there shall be appointed by the Chief 
to appoint an Official As- Justice of the Supreme Court at eachof the said 
menos lcr-each Court. Preaidencies, or in the case of any vacancy in 
the office of Chief Justice then by the Senior Judge for the time being 
of such Court, one person to each Court for the Relief of Insolvent 
Debtors in each of the said Presidencies respectively, to be the Official 
Assignee in all insolvencies in the course of prosecution at the time 
when this Act ahall take effect, or to be afterwards prosecuted in the 
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said Court ; and every such Official Assignee shall at all times be, by 
virtue of such his appointment, and without anv other assignment, an 
assignee of every such insolvent’s estate and effects, together with any 
other assignee or assignees, or solely, according as there may or may 
not be then or afterwards any other «assignee or assignees of such 
estate or effects. 
15. And be it enacted that every such Official Assicnee shall give 
Official Asejeneveta civa uch security, and shall be subject to sach rules, 
seeurity,and be enbjectto and shall act in such manner, as the Judges of 
ee a ne al the Supreme Court shall direct by any rules and 
the Governor-General and orders of the said Court to be approved of by 
by Her Majesty. the Governor-General of India in Counoil, and 
to be transmitted to the President of the Board of Gommiasioners for the 
Affuirs of India, to be laid before Her Majesty for Her Royal appro- 
bation, correction, or revision; and all the moveable estate and effects, 
and the rents and profits of ail immoveable,estate and the proceeds of sale 
of all the estate and effects of the insolvent, shall in every case be pos- 
sessed and received by such Official Assignee alone, save where it shall 
be expressly directed by the Court for the Relief of Insolvent Debtors 
Inacivent’a ratate to bo ¢) be possessed and received by such Official 
recesved hy Official Aw-i-  Assivnee and the special assignee or assignees 
aR ee (if anv) which the said Court shall have power, 
be received ly oficial and If it think fit, to direct, and in all cases of such 
Apia MaeIene en: receipt and possession shall, within seven days, 
be paid, delivered, or transferred by such Official Assignee or such 
Official Assignee and other assignee or assignees as aforesaid to and be 
kept in deposit in such public bank or other safe place of deposit, and 
be managed and dealt with as the Judges of the Supreme Court 
shall have directed or may direct by any rules or orders of the said 
Court, to he approved of by the Governor-General in Council, and to 
be transmitted for approbation, correction, or revision in manner 
aforesaid. 


16... . . . . . . . upon thedeath, resignation, or re- 
Appointment of official moval fromoftice of each such Official Assignee, 


ASMA bEre OH Vacuncvee, another Official Assignee shall be appointed in 
his pixco in the like manner as upon the first of each vf such appuint- 
ments. 
17. And be it enacted that at any time after the making of any 
On application of evedi. Such vesting order as aforesaid, or after any 
tors, atier vesting orders, — guch adjudication of insolvency as aforesaid, if 
ae, Court may order an ; hs : 
election of special xasig- any creditor or ergditors of avy sach insolvent 
nees by the creaitora. trader as aforesaid shail be desirous that an 
assignee cr assignees of the insolvent ’s estate and effects shall be cho- 
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sen by the creditors, he or they shall be at liberty to apply in writing, 
by petition to the Court, that such election shall take place ; and there- 
npon a time and place for such election shall be appointed by the Court; 
and all creditors whose debts amount to one hundred rupees and up- 
wards, who shall be included in the schedule as creditors, or who shall 
have proved their debts, shall be entitled to vote in such choice, and 
the choice shall be made by the major part in value of the creditors so 
entitled to vote; and the person or persons so elected shall be appoint- 
ed by the Court a special assignee or special assignees of the estate of 
the said insolvent : provided that anyicreditor shall be at liberty to give 
notice to any other person whose name is included in the schedule of the 
insolvent as a creditor, but who shall not have proved his debt, to 
prove his debt before he shall be admitted to vote on such election, and 
io sach oase such party shall not be entitled to vote until he shall have 
proved his debt. 

18. And be it enacted that the Court may at any time, in case of 
the unwillingnese to act, removal from out of 
the jurisdiction of the Court, incapacity, or 
| misconduct of any Official Assignee, or of any 
assignee appointed by the Court, on the election of the credtiors, or for 
any other cause appearing to the Court sufficient, by its order annul 

rhaseupia. be Gar tonth such appointment, and thereupon, or in the case 
of assignees, others to be of the death of any such Official Assignee or 
appointed. other assignee, another shall be appointed: pro- 
vided that if it be the case of a chosen assignee such appointment shall 
not be made unless some creditor or creditors shall apply in writiag, by 

Raw’ dcectal saamesehe petition to the said Court, that an election of 
not to be elected except on another person as assignee may be had, and 
petition of creditors. thereupon the Court shall proceed in all res- 
peots in like manner, and such election shal] be made, conducted, and 
declared in all respects in like manner, as is hereinbefore directed as 
to the election of assignees by creditors ; and no act or thing done prior 
to the order whereby such appointment is so vacated shall be annul- 
led or in any way affected. 


19. And be it enacted that no remuneration whatever, whether 

is eldacanatnateibe in the shape of commission or otherwise, shall 
received by assignee, ex. be received by any assignee, except in the man- 
cept as herein provided. ner nor beyond the extent hereinafter allowed 
(that is to say) the Court may allow a fair remuneration to the assignee 
or assignees out of the sum to be distribated as dividends, and make an 
order accordingly : Provided always that the Court shall not have power 
to order any remnnerstion to be made to any assignee or assignees cho- 
sen by the creditors, unless the creditors shall at the time of the elec- 


Power of Court to remove 
assignees. 
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tion declare that some remaoneration is to be made to the assignee or 
xesignees chosen by them, and at what rate such remuneration is to be 
made, and in such case the Court shall have power to reduce, but not 
to increase, the amoant of such last-mentioned remuneration. 


20. And be it enacted that on every appointment of a new assignee 
pelts ats = the estate, effects, rights, and powers which 
d&c., to vest, without co, would otherwise remain or be in the former 
veyance or assignment, in assignee or assignees shall immediately, by 
new assignee. : ; : 

virtue of such appointment, and without any 
conveyance or assignment in any case whatever, vest in the actual as- 
signee or assigness, iu trust for the benefit of the creditors of such in- 
solvent, in respect of and in proportion to their respective debts, ac- 
cording to the provisions of this Act ; and all books, papers, deeds, 
and writings in any way relating to the estate and effects of the in- 
solvent shall be transferred to and deposited with such assignee or as- 
siguees, as last aforesaid, and from time to time, on each change of 
assigoves, shall be trausferred to the possession of the assignee or as- 
signees fur the time being of such insulvent ; and the Court shall have 
power to compel any assignee or assignees 
whose appointment may be vacated, or the 
heirs, executors, administrators, or assigns of 
any person once appointed such assignee aud deceased, to account for 
and deliver op all such estates and effects, books, papers, writings, 
deeds, and all other evidences relating thereto, as shall have come to 
his or their bands, and the decision of the Court thereuponshall be final 
Actions, &c.,novto abate and conclusive ; aud wherever any assignee 
by death, &c., of assiguee. shall die, or be removed from his office, and 
any other assignee or assignees shall he appointed as aforesaid, no ac- 
tion at law or suit in equity brought or defended by him or them in 
the character of assignee or assignees shall be thereby abated, but upon 
the suggestion of each such death, removal, or new appointment, such 
action or suit shall be prosecuted or defended in the name of the exist- 
ing assignee or assignees ;and any real and personal estate, money, 
and effects vested in or possessed by any Official Assignee, shall not 
remaiu in him, if he shall resign or be removed from his office, nor in 
his heirs, executors, or administrators, in case of his death, but shall 
in every such case go to and be vested in his successor in office, by re- 
lation, from the time of his resignation, removal, or death, as the case 
may be ; and every such appointment of any assignee other than the 
Official Assignee shall be entered on record of the said Court, and such 
notice thereof shall be published as the said Court shall direct, and 
every such assignee so appointed shall be liable to the control of the 
Court, in like manner as any officer of the said Court. 


Delivery thereof may be 
enfurced, 
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91. And be it enacted that every such assignee as aforesaid shall 

Assignecs to take pos. With all convenient speed take possession, by 
fewwion of und sculize cs: himself, or by means of messengers of the 
ee Court, or by other fit aud proper persons, of 
nll the real and personal estate and effects of the insulvent of which 
iminmediate possession may be obtained, and shall use his best endea- 
vours to seize, obtain, recover, and reduce into possession, a8 speedily 
us possible, the rest of such estate and effects, aud all debts, claims, 
aud choses in action, which by virtue of his appointinent under this 
Act, and of the vesting order or adjudication afuresaid, he shall have 
been empowered to obtain, recover, aud get in. 

22. And be it enacted that after any such vesting order shall be 

After vesting order, no Made as aforesaid, no distress for rent due be- 
diatress for rent previously fore such vesting order shall be made upon the 
due shall bo made, dat :; 
landlord shall be entitled geeds and effects of the ineolvent ; but the 
to prove for the amount. Jundlord or party to whom the rent should be 
due shall be entitled to prove, in respect of such rent so due as afore- 
said, whethe. the same shall or nut be inserted in the schedule of the 
jusolvent, and to receive a dividend im respect of the said reut, and shall 
not, unless the petition of such insolvent be dismissed, or the udjudica- 
tion bo reversed, be entitled to distrain for the said rent. 


23. Aud be it enacted that if any such insolvent shall at the time 
Paqany sialeaninne of fling his petition, or at the time at filing 
Gisposition of insolvent ty the petition on which an adjudication of in- 
be deemed bis property. solyeney shall be made by the consent and 
permission of the true owner thereof, have in his possession, order, or 
disposition any goods or chattels whereof such insolvent is reputed 
owner, or whereof he has taken npon him the sale, alteration, or dis- 
position as owner, the same shall be deemed to 
Mortgagea of shipr or ; 
vearela, or shares thereof be the property of such insolvent, so as to be- 
duly registered, not tobe ~~ gome vested in the Official Assignee of the 
invalidated or ablected. . : : 
Court by the order made in pursuance of this 
Act : provided that no assignment or transfer of any ship or vessel, or 
any share thereof, made as « security for auy debt either by way of 
murigage or assignment, duly registered accurdipy to the provisions of 
any Act or Acts of Parliament now in force or hereafter to be passed 
for the registering of British vessels, shall be invalidated or affected by 
reason of such possession, order, or disposition of the same as aforesaid. 
Notos. 

St. & Co., merchants, carrying on business at Glasgow, brought a suit 
against JC, Official Assignee, who resided in Calcutta, as assignee of the 
estate of B & Co., merchants, carrying on business at Calcutta, and Sm. & 


Co., merchunts, carrying on business at London. St. & Co. alleged in their 
plaint that they were the owners of certain goods, and sold the same to B 
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& Co. and Sm. & Co, and drew for the price on Sm. & Co., who accepted 
the drafts ; that the goods were shipped to B & Co., at Caleutte ; that, at 
the time when the acceptances were given, it was agreed upon between St. 
& Co., Sm. & Co., and B & Co., that they should be met and paid out of 
the sale-proceeda uf the guods “ which were thereupon specifically appro- 
priated thereto; that Sm. & Co. and B & Co; subsequently suspended 
payment, namely, in Vecember 1860 and January 1867; that in February 
1807, B & Co., filed their petition in the Court for the Relief of “Insolvent 
Debtors at Calcutta, having: previously delivered portion of the goods, and 
endorsed the bill of lading for the remainder to J S & Co., who had notice 
of the insolvent state of Sm. & Co., and B & Co., without any consider- 
ation, and witbout the consent. or authority of St. & Co., although the accept- 
ances had not been met or retired, or the goods in any way paid for; that 
the proceeds arising from the sale of the goode had been handed over by J 
S & Co., tod GC. whotreatened and intended to apply the same in payment 
of the general body of creditors of B & Co. St. & Co. prayed that the rights 
of the partics tothe suit might be declared ; that an account might be 
taken of what. had been received by J C. in respect of the proceeds of suoh 
sale ; that J C might be directed to pay to St. & Co. what, on taking such 
account, might be found due to them ; that a receiver might be appointed ; 
that meanwhile J C might be restrained by injunction from paying over- 
the same to any one except St. & Oo., &. On the case coming on for set- 
tlement of issues, the suit was dismissed by Norman, J., on the ground that, 
from the facts alleged in the plaint, the reference was that the goods were 
in the possession, order, and disposition of B & Co., as reputed owners, 
with the consent of St. & Co., within the meaning of sec. 23 of the Insol- 
vent Act; and, therefore, the guods and the sale-procecds rightly passed to 
J Cas assignee ; and, further, that the Court had not jurisdiction to de- 
clare the rights of all parties as prayed, for that the cause of action did 
not wholly arise within the jurisdiction, and it was not shewn that leave 
had been granted to institute the suit. Jfeld on appeal, the Court had jaris- 
diction to entertain the suit, and the plaint sufficiently disclosed a cause 
of action. St.& Co. had a right to have it tried whether they had an equit- 
able charge upon the proceeds for the purpose of paying the bills.—1 B. 
L. RK. (O. ©.) 114. 

Hell, that the goods and chattels for a firm which were the subject of 
a mortgage did not vest in the Official Assignee upon the insolvency of 
some of the members of the firm.—I. L. R., 6 Cal. 633. 

Where goods are in the order and disposition of any person under 
such circumstances as to enable him by means of them to obtain false cre- 
dit, then the owner of the goods who has permitted false credit must suffer 
the penalty of losing such goods for the beuefit of those who given the cre- 
dit.—7 Cal. 421. 

Com pany—-Insolvency—Transfer—Notice—Sec. 23 of the Insolvent 
Act, construed. On insolvency, the assests vest in the official assignee.—2 
Bom. 542. 


24. And be it enacted that if any insolvent who shall file his peti- 
tion for his discharge under this Act, or who 
Fraudulent conveyances, ee i 

&e., made by in-Jvent Shall be adjudged tv have committed an act of 
Within two montha before insolvency, sball volantarily convey, ussign, 

tusolvency, tu be void. . : : 
transfer, charge, deliver, or make over any 
estate, real or personal, security for money, bond, bill, note, money, pro- 
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perty, goods, or effects whatsoever to any creditor, or to any other per- 
eou in trust for or to, or for the use, benefit, aud advantage of any cre- 
ditor, every such conveyance, assignment, transfer, charge, delivery, 
and making over, if made when in insolvent circumstances, and with- 
in two months before the date of the petition of such insolvent, or of 
the petition on which an adjudication of insolvency may have proceed- 
ed, as the case may be, or if made with the view or intention, by the 
party so conveying, assigning, transferring, charging, delivering, or 
making over, of petitioning the said Court for his discharge from cua- 
tody under this Act, or of committing an act of insolvency, sball be 
deemed and is hereby declared to be fraudulent aud void as against 
the assignees of such insolvent. 
Notes. 

The firm of C N and Co., Calcutta, had an account with a Bank, of 
which R was the manager, under an arrangement that the Bank should 
discount bills accepted by C N and Co. to a certain amount, and that C N 
and Co. should keep in the Bank a certain fixed cash-balance. In Novem- 
ber, R, finding that the limit of the discount accommodation had been ex- 
ceeded, and the cash account overdrawn, declined to discount any more 
bills unless scourity were given for the amount then due to the Bank. A, 
the only partner in the firm of C N and Co. then in Calcutta, verbally pro- 
missed on 24th November to deposit with the Bank the title-deeds of the 
premises in which C N and Co, carried on their business ; and in conside- 
ration of such promise, R discounted further bills from 24th to 29th Nov- 
ember. A sentto Ka letter, on 25th November, as follows: “In pursu- 
auce of the conversation the writer had with you yesterday, we now depo- 
ait the title deeds of landed house property as security against our discount 
account.” The letter enclosed certain title-deeds, of which R acknowledg- 
ed the receipt. R subsequently discovered they were not the title-deeds 
which A had promised to deposit, and of this he gave A a notice by letter 
on 28th November. C N and Oo., on the 5th December 1870, suspended 
payment, and by the usual order their estate and effects vested in the Offi- 
cial Assignee, who thereupon, finding that the Bank claimed a lien on the 
deeds, brought a suit against the Bank for recovery of them. Held that 
the deposit of the title-deeds was not void under sec. 24 of the Insolvent 
Act. Held also that the Bank was entitled to retain thedeeds as security 
both for the balance of the discount account existing at the time of the pro- 
tise to deposit, and also for the bills discounted between the 24th and 29th 
November. Semble.—The Bank was entitled to hold the deeds actually 
ba pea as if they were the deeds which formed the subject of the ver- 

promise to R.—6 B. L. R, 701. 
See B. L. B., (O. C.) 114, noted under sec. 23. 


25. And be it encated that if any such insolvent as aforesaid shall, 
G at any time before he shall have obtained his 
overnment stocks, funds, ; : i i 

&o., atauding in name of iecharge in the nature of a certificate herein. 
— be transferred after mentioned, be entitled to or possessed of, 
meee: in his own right, any Government etock, funds, 

or annuities, or any of the stocks or shares in any public Company, 
either in England,Scotland, or Ireland, or the territories under the Gio- 
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vernment of the East India Company, it shall be Jawfal for the said 
Court, upon the application of any assignee or any creditor of such in- 
solvent whose debt or demand against such insolvent shall have been 
admitted or established in the matter of the said insolvency, whenever 
it shall deem fit so to do, to order all persons whose act or consent is 
thereto necessary to transfer the same into the name or names of such 
assignee or assignees as aforesaid ; and all such persons whose act or 
consent is so necessary a8 aforesaid are hereby indemnified for all things 
done or permitted pursuant to such order : Provided always that, in all 
transfers into the name or names of any such assignee or assignees, the 
transferee or transferees shall be described as assignee or assignees 
of the estate and effects of the insolvent ; and no dividend shall be paid 
to, nor any fatare transfer made by, any person of any such stock, funds, 
annuities, or shares, except under a power-of-attorney, in the usual 
form required for the receipt of dividends upon or transfer of such etock, 
funds, annuities, and shares reapectively, duly executed by such as- 
Bignee or assignees, and attested by two credible witnesses ; one of 
whom shall be an officer of such Court for Relief of Insolvent Debtors, 
and to which attestation the seal of such Court shall be affixed. 


26. And be it enacted that in case any person shall, after any 
Bacau icles such insolvent shall have petitioned for his dis- 
ty of insolvent, except Charge under this Act, or have been adjudged 
| arte ed aaa to have committed an act of insolvency, and 
So eA: property and before the said insolvent shall have obtained 
pee rset dh ate such his discharge in the nature of a certificate as 
hereinafter mentioned, be possessed of, or have 

under his power or control, any property whatsoever of such insolvent, 
other than any such Government stock, funds, or annuities as aforesaid, 
or other than any of the stock or shares in any public Company either 
in England, Scotland, or Ireland, or within the limits aforesaid, or to 
which such insolvent may be in any way entitled, either under any trust, 
express or implied, or otherwise held for his use and benefit, or in case 
any auch person shall be at any such period indebted to such insolvent, 
it shall be lawful for the said Court, upon the application of any assignee 
or any creditor of such insolvent whose debt or demand shall have been 
admitted or established in the matter of the said insolvency, to cause 
notice to be given to such person, directing him to hold and retain the 
said property till the said Court sball make farther order concerning 
the same; and thereupon it shall be lawful for the said Court further to 
order such person to deliver over such property, and to pay such debts 
as aforesaid, or any part thereof, to the assignee or assignees of the 
estate and effects of such insolvent, for the general benefit of the credi- 
tore of such insolvent ; and such delivery and peyment shall be made 
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accordingly in obedience to such order, and such person shall, by such 
payment and delivery, so made in pursuance of such order of the said 
Court, be discharged in respect of such property and debts against all 
persons whatsover to all intents and purposes, 


Note. 
Under Sec. 26 of the Insolvent Act, difficult questions of title cannot 
be dealt with.—I. L. R., 8 Cal, 359. 
97. And be it enacted that if any such insolvent as aforesaid 
If insolvent hold any Shall, at any time before he shall obtain his 
officos,&c., not saleable, he discharge in the natare of acertificate as here- 
Be ed at oie ‘6 ~inafter mentioned, hold any public office, ap- 
assignee. pointment, or benefice, civil, military, or ec- 
clesiastical, not saleable, or shall be in any situation or employment 
whatsoever in respect of which he shall receive any salary or emolu- 
ment, or shall be in the receipt of any pension, then it shall be lawful 
for the said Court to order the said insolvent to pay such proportion of 
Salenble offices shall vest iis receipts therefrom to his assignee as the 
in assignee. said Court shall think right ; and all saleable 
offices, appointments, or benefices shall vest, by virtne of the vesting 
order as aforesaid in the Official Assignee, in trust for the creditors of 
of such insolvent as aforesaid. 


28. And be it enacted that it shall be lawful for the assignee or 
Power of nesignes, with 2881RNees, with the leave of the Court first ob- 
leave of Court, and on tained, upon application to such Court, and by 
notice to creditors, to tnke and with such notice to such creditors as it 
composition, and to snb- : : 
mit disputes, &c., to arhi- shall think fit to direct, to take such reason- 
tration. able part of any debts due to the insolvent as 
may by composition be gotten, in full discharge of such debts, and to 
submit to arbitration any difference or dispute between the assignee 
or assignees, and any other person or persons for or on account or by 
reason of anything relating to the estate and effects of such insolvent. 


29. And be it enacted that it shall be lawful for the assignee or 
Powers of assignee to in. 88S!gNees, with leave of the Court first ob- 
stitute and defond actions tained, to eommeuce, prosecute, or defend 
und suite. any suits or actions at law or in equity which 
the insolvent might have commenced and prosecuted or defended, and 
to defray the costs to which he may be pnt in respect of such 
suite or actions out of the proceeds of the estate and effects of the 
insolvent ; and if there be any partner of the insolvent who hath not 
joined in the petition, it shall be lawful for the Court to authorize the 
assignee to join such partner with himself as plaintiff in such suit or 
action ; and if such partner shall execute any release of the debt or de- 
mand for which such suit or action is broucht, the release shall be void: 
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Provided alwaye that such partner, if he shall take no part in the 
Piven nncks ponacee is prosecution or defence of such suit or action, 
pertnership with insolvent shall not be Jiable to pay costs in reapect of 
jvining in actions, &c. the same; and it shall be lawful for such Court, 
upon the application of such partner, to direct that he may receive so 
much of the proceeds of such action or suit as the said Court shall 
direct. 
30. And be it enacted that all powers vested in any such insolvent 
Allpoweravested ininen!. Which he might lawfully execnte for his benefit 
vent, exercizeablo for his ghall be and are hereby vested in the assignee 
own henefit, to he vested ; 
in anaignee for benefit of OF assignees of the real aud personal estate of 
creditors. such insolvent or insolvents by virtue of this 
Act, to be executed by his assignee or assignees for the benefit of his 
creditors. 


31. And be it enacted that the assignee or assignees shall, with 
Amaicnee to make sale of 21] convenient speed, make sale of the property 
insulvent’s estate. and effects of the insolvent : Provided never- 
theless that the said Qonrt shall have fall power and anthority, upon 
Court may delay or post- theapplication of any insolvent, or any creditor 
pone tho sale. or mortgagee of such insolvent, to delay or 
postpone the sale of any property, and to make such other order res- 
pecting the same as to such Court shall seem meet. 


392. And whereas insolvents may be entitled to annuities for their 
Discntationacy cowervent. OWN lives, or other nocertain interests, or to 
ed inthe Court to defer reversionary or contingent interests, or may 
Se eataee a) ee have made advances of money for the cnitiva- 
tions for management of tion of lands, or may be interested in property 
property j ct oe identi in other ways under such cricumatances that an 
to pay debta, or for other- immediate sale and payment of their debts may 
ree CCH erRIG Senes: be very prejodicial to them and to their credi- 
torr, and it may be proper in some cases to defer the sale of their pro- 
perty, or some parts thereof, and to put it under temporary manage- 
ment, or to authorize the raising of money by way of mortgage or other- 
wise for payment of the debts or part of the debts of an insolvent, and 
for defraying the expenses attending the execation of this Act, instead 
of selling tor such purpose: Be it enacted that in all such cases it shall 
be lawful for the said Coarts for tbe Relief of Insolvent Debtors at any 
time to take into consideration all circumstances affecting any property 
of the insolvent which shall have been vested under the provisions of 
this Act ; and if it shall appesr to any Court that it would be reasonable 
to make anv special order touching the same, it shall be lawful for such 
Conart soto do, and todirect that so much of the said property as it may 
be expedient not to sell immediately according to the provisions of this 

n 19 
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Act shall not be so sold, and from time to time to order and direct in 
what manner such property shall be managed for the benefit of the cre- 
ditors of such insolvent, until the same can be properly sold, or until 
payment of such creditors be effected according to the provisions of this 
Act, and to make such order touching the sale or disposition or manage- 
ment of such property as to such Court for relief of Insolvent Debtors 
may seem reasonable and beneficial, and upon such terms and conditions 
with respect to the allowance of interest on debts not bearing interest, 
or other circumstances, as to such Court shall seem just ; and if it shall 
appear that the debts of any such insolvent.can be discharged by means 
of money raised by way of mortgage or otherwise on any of the said 
property of the said insolvent, instead of raising the same by sale, it 
shall be lawful for the said Court so to order, and to give all necessary 
directions for such purpose, and generally to direct all things which 
may be proper for the discharge of the debts of such insolvent in such 
manner as nay be most consistent with the interest of such insolvent 
and of his creditors. 


33. And be it enacted that the assignee or assignees shall keep 
Assignees to keep ac- accounts of the property, debts, and credits of 
-eacletad on ieee . Such insolvent, whether separate or joint, and 
creditors to inspect. the Of all property of the insolvent received by him 
seme: orthem, and all payments made by him or 
them, which accounts any creditor shall be at liberty to inspect at all 
reasonable, times ; and it shall be lawful for the Courts for the Relief 
of Insolvent Debtors to sammion the assignee or assignees before them, 
Kuaicinda tony baconane: and require him or them vo produce all books, 
ed to produce books, éc., papers, deeds, writings, and other documents 
and committed for refusal. in his or their possession relating to the mat- 
ters of such insolvency ; and upon his or their default, it shall be law- 
fal for such Courts respectively to issue au attachment or attachments 
against the party or parties so making default and to cause such as- 
signee or assignees to be brought before them, and to commit such 
assignee or sesignees to prison until be or they shall submit to the 
Court by which he or they shall have been summoned. 
34. , And be it enacted that if any assignee shall knowingly retain 
Pesalipon asuenea ine: in his hands, for his own benefit, or employ 
properly dealing with in- for bis own benefit, or knowingly permit any 
Bolvenes catate: co-assignee so to retain or employ any sam, 
part of the estate of the insolvent, or shall knowingly omit to invest or 
pay or deposit any money or other property in the manner in which 
it may be his duty for the time being, according to law, to invest, pay, 
or depoait the same, every such assizaee shall, besides being liable to 
be removed therefor from his office of assignee for miscondact, be liable 
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to be charged in his accoants with such sum as shall be equal to interest 
at the rate of twelve per centum per annum ou the amount or value or 
such money or property, or if any higher interest shall have in fact 
been made, then to the extent of the interest actually made, and five 
per centwum per annum in addition thereto on all such money or property, 
for the time during which he shall have so retained or employed the 
same, or permitted the same to be so retained or employed as afore- 
said, or during which he shall have so neglected to invest or deposié 
the same as aforesaid ; and the Court is hereby required to charge every 
such assignee in his accounts accordingly, aud the amount so charged 
shall constitute a debt from bim to such estate ; aud if any assignee 
indebted to the estate of which he is such assignee, in respect of money 
If assignen indebted to °° retained or employed by him as aforesaid, 
estate become insolvent, become insolvent, his discharge under the 
his discharge shall nov free provisions of this Act shall only have the effect 
1 from lubility to pay : 
the whole debt and inter. of freeing his person from arrest and imprison- 
ext out of his futureeffecta. ment on account of sach debt ; but his fature 
effects, excepting the wearing apparel, bedding, and other bereinbefore 
meutioned articles excepted out uf the operation of the vesting order 
aforesaid, and not exceeding the value hereinbefore limited in that 
bebaif, shall remain liable for so much of his debts to the estate of 
which he was aesignee aa shall not be paid by dividends under such 
insolvency, together with legal interest for the whole amount. 


35. And be it enacted that after the petition and schedule of any 
Rivwejedsevaedl eke insolvent shall have been filed in any Court 
dule field, andadjudication, for the Rehef of Insolvent Debtors, and after 
notice to he wiven tocre. any such adjudication of an act of insolvenc 
Site eee nernge shall have been pronounced as aforesaid, the 
Courts ahall cause notice thereof to be given to any creditor or creditors 
of the iusolvent at whose suit he may be detained in custody, or the 
attorney or agent of such creditor or creditors,,and to the other credi- 
tors resident within the limits of the territories of the Kast India Com- 
pany, as the Court shall direct; and notice to the like effect shall be 
ee ee ee twice at least published in the Gazette of the 
appoint @ dag for Keele, Presidency where such Court shall be bolden; 
and the Court in such notice shall appoint a 
day and place for the hearing of the matters of the petition of such 
insolvent, and for hearing any other applications in the matter of the 
lnsvivency. 
36. And be it enacted that upon the day so appointed by the 
Court as aforesaid, for such hearing as afore- 
said, or on any future day to which such bear- 


ing may be adjourned, it shall be lawful for 


Course of proceeding on 
earing. 
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the ingolvent and for any creditor of the insolvent, as the case may ree 
quire, to be heard, either by himself or by counsel, in support of or in 
opposition to the petition of the insulvent, or on any other application 
relating to the insolvent or bis estate ; and it shall also be lawful for 
the Court, on those or any other occasions, aud frum time to time 
as often us occasion may require, to order any insolvent who is in cus- 
. tudy tv be brought before it, and to summon 
ourt may order ingnl- . : 
vont and uthers to utiend = aDy insolvent, who shull not be in custody, and 
and be examined. the wife of any insolvent, and any other person, 
whether a creditor or not, who may be known or suspected to have any 
vf the estate or effects of the insolvent in his or her possession, or any 
person who may be suspected to be indebted to the insvulvent, or any 
person who is believed to be capable of giving any infurmation res- 
pecting the estate and effects of such insolvent, or respecting his 
acts, dealings, or conduct, or any information which will more easily 
enable the Court to dispose of the estate and effects of the insolvent 
for the benefit of his creditors ; and it shall also be lawfal for the 
Court to ext wine any insolvent or his wife, or any other such person, 
whether a creditor or not, in the same way as any other witnesses are 
examined in Her Majesty’s Supreme Court at that Presidency, in any 
suits at law or in equity, or according to any rules which may be 
made for the practice of the said Courts for the Relief of Insolvent 
Debtors respectively, or for giving effect to 
this Act, in the manver which is herein pres- 
cribed: Provided always that every witness summoned to attend before 
the Court shall have his necessary expenses tendered to him in like 
wanver os by law is required upon service of a subpowna to a witness 
in an action at law. 


Expenses of witnesses. 


Notes. 


A person from whom property is sought to be taken under sec. 36 of 
11 and 12 Vic, o. 2], is entitled to be represented by Counsel.—11 B, JL, 
R., (Ap.) 83. 


When the Official Assignee makes or supports an application to ex- 
amine witnesses under section 36 of the Indian Insolvent Act, such applica- 
tion should be readily granted. When it is made by any other person, the 
grounds of the application should be carefully sifted, and the Court should 
satisfy itself that the inquiry will probably lead to some benefit to the cre- 
ditors or estate, and is nut merely made to harass and annoy the persons 

roposed to be examined. A became insolvent in 1866, and filed out of the 
juriadiction. In August, 1866, Rahmubhoy, allezing himself to be creditor 
of the insolvent’s estate, obtained au order, un ice sec. 30 of the Indian In- 
sulvent Act, (Stat. ll and 12 Viu., Chap. 21), directing the examination of 
the insolvent’s son and daughter, Rauhimbhoy and Lbai, with a view to 
the discovery of certain property of the insolvent which might be made 
uvailable for the oreditora. Rahimbhoy and Labai aubsequently obtained 
. ule aiet to eet aside the order, They filed affidavits, alleging that Bab- 
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mubboy (the applicant) was not a bona-fide creditor of the estate ; that 
although he had, no doubt, brought a claim upon the estate in his own name, 
he was merely a nominee of his brother, Ahmedbhoy, who had supplied the 
purchase money ; and they alleged that this application was the result of 
w family quarrel ; and was made merely from motives of ill-will. The Court 
held that the applicant was not a Lonu-fide creditor of the estate. The order 
for examination was, however, supported by the Chartered Mercantile 
Bank, which was admittedly a bona jide creditor. Held, that the applicant 
not being acreditor, and the Official Assignee not supporting the applica- 
tion, aud the uffidavits showing feeling and bias, the Court would have of 
hesitated to admit the application for the order, under section 36, if it stood 
alone. Bat the fact that the Chartered Mercautile Bank, and admittedly bona 
fide creditor, supported the application, altered the case, and the examin- 
ation applied for ought to be allowed. Under the circumstances, however, 
the Court was of opinion that the applicant, who belonged to the insolvents 
family, and was involved in a bitter family quarrel, should not conduct the 
examination ; aud ordered that the Chartered Mercantile Bank should 
apply to the Official Axsigneu to conduct the inquiry, and, if be declined to 
do so, the bauk should do it.—I. L. R., 11 Bom. 61. 


37. Provided also, and be it enacted, that in all cases where any 
Court may admit afi. creditor or other person shall be prevented or 
davit instead of personal hindered from attending the said Court, by 
appearance in casé of sick- . ee eee . 
ness, &c., and permit inter- Treason of sickness or infirmity, or the distance 
rogutories to be filed. of his residence, or other reasonable cause, to 
be admitted by the Court, it shall be lawful for the Court to receive the 
affidavit or svlemn uffirmation of such creditor or other person, and 
ulso, if the Court shall think fit, to permit interrogatories to be filed 


for the examination or cross-examination of any such person. 


38. And be it enacted that when any petition shnll have been pre- 
Creditor whose name is sented under thia Act by an iusolvent, or any 
ae ec sche- adjudication of an act of insolvency shall have 
his debt, und receive divi. been pronounced as aforesaid, it shall be lawful 
Gente thereon: for any person to whom any such insolvent 
shail be indebted or liable in respect of avy debt or demand which 
would have entitled sach person to be inserted as a creditor in the 
schedule of such insolvent, to make claim upon the estate of such insole 
vent, and to prove his debt or demand, whether dae by such jnsolvent 
sulely, or jointly with any other person or persons; and sach person shall 
be entitl-d to and recei ve a dividend thereon rateably with the other 
creditors of the said insolvent, although the uame of such creditor may 
have been wholly omitted by the said insolvent in his or her schedale, 
or may have been inserted fora smaller amount than the debt or de- 
mand realiy due to such person ; and where any objection to the exis- 
tence or amount of such debt or demand shall be made by such insol- 
vent, ur any creditor, sach Court shall hear the same, and may make 
such order thereon as may seem meet aud just. 
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39. And be it enacted that when there has been mntual credit 
given to the insolvent and any other person or 


Matual demands may be : 
set off agains, each other. haha debt or demand nay be set against 


Note. 
There is no debt due by a drawer of a bill-of-exchange until dishonour. 
A mutual credit within the meaning of section 39 of the Insolvent Act must 
in its nature terminate in a debt.—I. L. R., 19 Cal. 146. 


40. And be it enacted that all such debts, dues, and claims as 
All debts, &., proveable Might be proved under a fiat of bankruptcy 
under fiat in bankruptcy bearing even date with the insolvent’s peti- 
puranant to 6 Geo. IV., ec. ; er ae 
16, &c., may be proved un. ‘tion or the adjudication (as the case may be), ac- 
der insolvency. cording tothe provisions of the said Act passed 
in the Sixth Year of the Reign of his late Majesty King George the 
Fourth, intituled An Act to amend the Law relating to Bankrupts, or any 
other Statutes or Statue now in force or hereafter to be passed relating 
to bankrupts, may also be proved as is hereinbefure mentioned, in the 
same manne: and subject to the like deductions, conditions, and pro- 
visions as in the said Statutes, are or may be set forth and prescribed. 


Notes. 


By tho operation of sec. 40 of the Indian Insolvent Act taken with sec. 
$31 of the English Bankruptcy Act of 1869, unliquidated damages arising 
out of a breach of contract could be proved in the Insolvent Court,—13 B. 
L. R., (Ap.) 2. 

A creditor of the insolvents, who had obtained their final discharge, 
applied that certain properties which they had mortgaged to him might be 
sold ; that an order, directing an account to be taken of what was due for 
principal and interest and costs on the mortgage, be made ; that the mort- 
gaged properties be sold under the conduct of the Official Assignee ; that 
the applicant be at liberty to bid and to set-off the amount of any purchase 
against the balance which should be found due to him, but that, if any 
other person should become the purchaser, then that the proceeds of such 
sale, after deducting the Official Assignee’s commission, should be paid to 
the applicant in liquidation of his debt so far as the same might extend ; 
and that, after crediting auch amount, the applicant might rank as a credi- 
tor on the insolvent’s cstates for any balance that might be remainiry due; 
and that the insolvents’ schedule be amended accordingly. The application 
was granted.—13 B. L. R., (Ap.) 9. 


See I. L. R., 2 Madr. 15. 


41. And be it enacted that whenever it shall appear to the Coart, 
either by the accounts of any assignee or as- 
Power to Conrt to ap- . : 

point days for purpose of signees, or otherwise, to be probable that a 
aseppaaglt Sinlends: giving dividend may be beneficially made amongst the 
ra creditors, it shall be lawfal for the Court to ap- 
point a day for the purpose of making a dividend, and to causv notice 
thereof to be given in such manner as it shall direct ; and on the day 
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appointed the assignee or assignees shall deliver in, upon oath or solemn 
affirmation, as the case may be, a trae statement in writing of all moneys 
received by him or by them respectively, and 

aroceedings:thereopos: when, and on what account, and how the same 
have been employed ; and the Court shall examine such statement, 
and compare the receipts with the payments, and shall ascertain what 
balances, if any, have been from time to time in the hands of such as- 
signee or assignees respectively ; and on the said day (all parties in- 
terested shal] be heard, and all objections to the schedule of the insol- 
vent, and to the accounts or conduct of the assignee or assignees ; and 
any claims of any creditors which shall not bave been previously deter- 
mined shall be heard and determined either by sach Court immediately; 
or on a reference to the examiner or other officer of the Court ; and it 
shall be lawful fur the Court to examine the insolvent, the assignees, 
and any Witnesses, either on oath or affirmtion, and either at that time 
to declure a dividend, and to direct that the same shall be paid by the 
sasignee or asriynees, or to postpone such declaration or direction of 
the same until a further hearing, and to make such order as shall be 


just. 
* * * * * * ” 


43. YLrovided always, and be it enacted, that, unless it shall ap- 
; pear to the satisfaction of such Court that abl 
Uniesa the Court ia aa- ; ee 
tisfied that all the estate the property of the insolvent is situate, and all 
pene ee the debtors and creditors resident, within the 
and all debtors und cred: Jimits of the Charter of the Kast India Com- 
ste or aes Rese pany, then, until the expiration of twelve ca- 
part of estate undivided lender months from a notice, to be pnblished 
until after twelve months’ jn the London Gasette, of the petition or ad- 
novice,to be published in . 4... . . 
the London Gazette, ang jJudication of or against any insolvent as here- 
yah divide two-thirds inafter is mentioned, the assignee or assignees 
y: : 
shall reserve the full amount of one-third part 
of all the property of the said insolvent which shall have been got in,, 
aod shall make a dividend amongst the creditors of the said insolvent to 
the amount of the remaining two-third parts only, which third part so 
to Le reserved as aforesaid shall in the meantime be invested or dispos- 
ed of in such way as such Conrt shall order, and shall not remain in the 
hacds of such assignee or assignees ; and at the expiration of the said 
term of twelve calender months it shall be lawful for the assignee or as- 
signees of such insulvent to apply to such Coart for a return of the said 
third part so reserved ag aforesaid, in order that the same may be so 
distributed amongst thecreditors as to place them all upon an equal foot- 
ing ;and upon such third part so reserved as aforesaid being restored to. 


sach assignee or assignees, such assignee or assignees shall forthwith 
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At expiration of twelve Proceed to take an account of the debts of the 
monthe such one-third to said insolvent admitted and established in the 
i miter apie a said Court, and of the sum or sums which shall 
footing. or may bave been paid by way of dividend to 
any of such creditorr, and shull distribute the fund then in the hands 
of such assignee or assignees, so asto place all the creditors of the said 
insolvent, whether Indian or British or Foreign, upon a just and equal 
footing, and so as that every creditor whose debt or claim shall be ad- 
mitted or established in the said Court shall receive a rateable and pro- 
portional part of the assets of the said insolvent, according to the 
amount of his debt, without reference to the time at which such debt. 
shall have been claimed. 

44. And be it enacted that if any creditor whose claim shall 

10 eraditéeg de wek ap: have been admitted or established in any 
pear to claim their divi- Court for the Relief of Insolvent Debtors shall 
maar ipsal? seca frokad not appear, by himself, his attorney or agent, 
of, in such way as it shall at the making of any dividend, nor shall make 
nein application to receive his share thereof, the 
assignee or assignees shall certify the same to such Court at its first 
sitting after the making of the dividend, and it shall be Jawfal for the 
Court to direct in what manner, and by whom, and apon what condi- 
tions the money so due to such creditor shall be kept for or paid to bim 
or to his Jawfally constituted attorney or agent. 

45. And be it enacted that if any assiynee or assignees shall neg- 

Power of Court over as- ect to pay any dividend which shall have 
wignecs neglecting to pay been ordered by any Court for the Relief of 
dividends or committing ; 
breach of duty as such as- Jnaolvent Debtors, or in any other respect 
signees. shall neglect or commit any breach of his or 
their duty as assignee or assignees, it shall be lawful for such Court, 
having first summoned the assignee or assignees to appear before it 
and answer the same, to order the payment of such dividend, with 
interest at such rate as the Qourt shall award, not exceeding six 
pounds per centum per annum, and to order the assignee or assignees 
to make such compensation to any party injured by such neglect or 
breach of duty as to such Court shall seem fit, and in default of obe- 
dience, thereto to commit such assignee or assignees to the common 
goal, there to remain without bail until be or they shall obey the order 
of such Court, and to levy by distress and sale of the offenders’ goods 
ae much as shall be sufficient to satisfy the order of the Court. 

46. And be it enacted that, if it shall appear to any of the said 

Court may award six- Courts for the Relief of Insolvent Debtors that 
months’ wages, £0.,to rer = any such insolvent as aforesaid is indebted to 
vante or clorke, with pow- : ‘ 
er to prove for any fur- any servant or clerk of such insolvent in res- 
ener eam ee: pect of wages or salary of such servant or 
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clerk, it shall be lawful for the said Court to order so much as shal] be 
due as aforesaid, not exceeding six months’ wages or salary, to be paid 
to such servant or clerk out of the estate of such insolvent, and such 
rervant or clerk shall beat liberty to prove and receive dividends for 


nny sum exceeding such last-mentioned amount. 


47. 


Conrt may grant order 
of discharge, protecting 
inmeoleent, amd discharge 
him from costady, or dia 
msg ke. the petition, or 
osder tam to onmena bis 
rchedale, or najourn tie 
heuing, &e ; Court: may 
Temuand or comin fusal- 
vent to prison, &e, and 
caneel or renew interim 


pretection order, Hud ore 


deran allowanee for main 


And be it enacted that upon application to the Court for 


that purpose, it shall be lawrul for the Court 
to declare that the insolvent is entitled to bis 
personal discharge under this Act, and to 
order the same accordingly, which order of 
discharge shall have the effect of protecting 
his person from arrestin respect of all demands 
inserted in his achedule or established in the 
same Court ; andif such insolvent be in cua- 
tody, it shall be lawful for the Court to order 
his immedinte discharge from custody accord- 


tehahce, = ~ . e 
ingly, or to dismiss or give leave to amend 


the petition aforesaid, or to order the insolvent to amend his schedule, 
er to adjourn the hearing uutil a foture day, or to make a reference 
to the examiner or other officer of the said Court to make Inquiry into 
any matter of acconnt, or into the truth of the schedule or schedules, 
and to report thereon to the Court ; and it shall also be lawful for the 


Conrt to remand the insolvent to prison, if a prisonre, until a forther 
hearing, or unulaturther time to be named in such order, or to commit 


the insolvent to custody for any debt or demand, if he shall not be in 
custody at the time of the hearing, and to cancel or renew any such 
order asis hereinbefore mentioned which may have been piven for the 
purpose of affording interim protection to the insolvent from arrest, 
and to order and direct that the assignee shall make some reasonable 
allowance tor maintenance of the insolvent until final order, the amount 
of which shall be fixed by the Court, and shall not exceed five Com- 
pany’s rapees per week; and the Court by 
which any order of discharge shail be made 
upon any such hearing as is hereinbefore mentioned shall by such 
order direct that the assignee shall give sach notice of such order as 
to the Court shall seem fit aud convenient. 


Notica of order of dis- 
charge to be given. 


Note. 


A Commissioner sitting in insolvency, while sentencing an insolvent 
to imprisonment on the criminal] side under sec. 50 of the Insolvent Debtors’ 
Act, has power, in addition, to order that the farther hearing of the insol- 
vent’s petition be adjourned with, or without, protection under sec. 47 
oo Ay expiration of such term of imprisonment.—5 Bom. H. C. B., 

® .) k. 
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48. And be it enacted that the discharge of any such insolvent 


Discharge to extend 
any sams payable by insol- 
vent, by way of annuity 
or otherwise, at any futare 
time, &c. 


to #8 aforesaid shal] and may extend to any sum 


or sums of money which shall be payable, by 
way of annuity or otherwise, at any future 
time or times, by virtue of any bond, 


covenant, or other security whatsoever, and to any sum or sums of 
money payable at a certain time, which time shall not have arrived at 
the time of the act of insolvency or petition of such insvulvent ; and 
that every person and persons who would bea creditor of such insolvent 
for such sum of money, if the same were presently due, shall be admis- 


aces aie wale he sible as a creditor of such insolvent for the 


creditors if such sum were 
presently doe, entitled to 
be admit‘ed creditors for 
present valine of auch suma, 
without prejudice to their 
securities. 


value of such sum of money 80 payable as afore- 
said, which value the said Court shall, upon ap- 
plication at any time made in that behalf, as- 
certaip ;und such creditor shall be entitled in 
respect of anch value to the benefit of all the 


provisions made for creditors by this Act, without prejudice, neverthe- 
less, to the respe~tive sucurities of such creditor, excepting as respects 
such insolvent’s discharge under this Act ; and the discharge by virtue 
of this Act as toany debt or demand of any creditor of the insolvent 
shall be deemed to extend also to all costs incurred by such creditor 
before the insolvency in any action or suit for 
coata incurred befure insol- the recovery of the same, and to any process of 
vency. contempt for enforcing the same, and to ail 
costs which the insolvent would be liable to pay in clearing such con- 
tempt ; and that all persons as to whose demands for any such costs as 
aforesaid the discharye of the insolvent is so to extend shall be deemed 
creditors of the insolvent in respect thereof, and entitled io respect 
thereof to the benefit of all the provisions made for creditors by this 
Act enbject nevertheless to ascertainiug the amount of such demands by 


taxation or otherwise. 


Discharge to extend ito 


49. And be it enacted that, if after the filing of any insolvent’s 
schedule in the suid Cours for the Relief of In- 


. Suite againat the insolvant 
pending at the time of in- 
solvency, aud all proceed- 
jugs therein, may be stay- 
ed, so far as relate to debts 
contained ia inevlvent’s 
echedule. 


solvent Debtors, and before sach insolvent shall 
obtain his discharge in the nature of a certifi- 
cate hereinafter mentioned, any suit or action 
shall be pending against the insolvent, his heirs 
executors, or administrators, in any Court 


within the limite aforesaid, or any execution or process shall be sued 
out or issued from any of the said Courts, or be enforced against such 
insolvent, bis heira, executors, or administrators, for or in respect of any 
debt or demand admitted in the schedule of the insolvent, or disputed 
as to amount only, the said Court in which such action or suit shall be 
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pending, or from which such execution or process as aforesaid shall 
issue, on proof to its satisfaction that such action or suit, execution or 
process, is iu respect of the debt or demand aforesaid, may stay the | 
proceedings in such suit or action, so far as the same respects the said 
debt or demand, until further order of the said Court, and may set 
aside or suspeud such execution or process, 80 far as the same respects 
the said debt or demand, until further order of the said Court, as it shall 
think fic ; and in such case the plaintiff shall pay all costs reasonably 
incurred by such insolvent, his heirs, executors, or administrators, 
by reason of such proceedings, and such execution and process as 
aforesaid, subsequent to such plaintiff's having notice of bis debt 
or demand being included in such schedule as aforesaid : Provided 
always that no prisoner whose estate shall by an order ander this Act 
_ No prisoner whose eatato have been vested in the said Official Aesignee 
is vested in assignes to be ghall after such order, and whilst the same is 
diecharged, an to certain. : 
actions, &c., except ander in force, be discharged out of custody other- 
this Act wise than under the provisions of this Act, as 
to any action, suit, or process, or concerning any demand with respect 
to which an order of discharge can, under the provisions of this Act, 
be wade ; nor shall such action, suit, or process, abate, be discontinued, 
terminated, or dismissed, or the plaintiff be in any way subject to pay 
costs, by reason merely of his not having taken any further step in 
such cauee, suit, or process, or his forbeuriug to proceued with the same, 
after such vestivg order as aforesaid. 

; Notes. 

In asuit brought by a wife for the dissolution of her marriage with the 
respondent, the latter was directed to pay her Ras. 120 a month by way 
of alimony, and to pay into Court the amount of her costs, which was 
subsequently certified by the taxing officer at Re, 2,000; but the respondent, 
having failed to deposit this sum, was directed, by a further order, to pay 
into Court, to the credit of the snit, Rs. 300 monthly, ont of which sum 
Ra. 120 was to be applied in payment of her alimony, and the balancein 
payment of her costa. The respondent, who continued in receipt of his usual 
income, neglected to obey this order, and subsequently filed his petition of 
insolvency. In his schedule he entered the Accountant-General as a creditor 
for Rs. 2,000, bat made no mention of his liability for alimony, and did not 
file any accounts. It was held that the filing of the petition did not dis- 
obarge the respondent's liability to pay alimony, and an order was made 
for attachment.—11 B. L. R., (Ap. 2.) 

See 12 B. L. R.,(Ap.) 1, noted under sec. 7; 5 Bom. H.C. B., (0. C.) 
61, noted under sec. 47, 
50. And be it enacted that in case it shall appear to any Court 
Punishment byimprieon- °F the Relief of Insolvent Debtors that any 
mart of insolvent fraudu- such insolvent has fraudulently,with the intent 
lently destroyinz, with- > conceal the state of his affairs, or to defeat 


holding, or  falsifyin; : ; : 
books, or giving undue the objects of this Act, destroyed or otherwise 
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preference,or making sway = wilfuliy prevented or purposely withbeld the 
with or concealing property: 


production of any book, paper, or writing re-- 
lating to such of his affairs as are subject to investigation under this 
Act, or kept or caused to be kept false books, or made false entries 
in, or withheld entries from, or wilfully altered or falsified any such 
book, paper, or writing, or that such insolvent has fraudulently, with 
intent of diminishing the anm to be divided among his creditors, or of 
giving an undue preference to any of the said creditors, discharged or 
concealed any debt due to or from the said insolvent, or made away 
with, charged, mortgaged, or concealed any part of his property, of 
what kind soever, such Court shall have power to adjudge that the in- 
solvent shall be imprisoned fora period or periods, not exceeding two 
years in the whole, as such Court shail direct, and to declare him eu: 
titled to his discharge as aforesaid at the expiration of the term of im- 
prisonment to which he shall be sentenced, and by warrant under the 
seal of the Court to order him to be arrested and committed to prison, 
and there to be detained accordingly. 


Note. 


A petition presented to the special Court ander section 50, el. (5) of 
the Lower Burma Courts Act, by a person considering himaclf aggrieved 
by an order of the Kecorder, sitting as Insolvency Commissioner, made 
under eection 50 of the Insolvent Act, comes before the Special Court as a 
criminal case, and ia therefore to be dealt with in ease of difference of 
opinion between the members of the Special Conrt, under section 69, clause 
(¢) of the Lower Burma Courts Act. The punishment which can be award- 
ed undor section 50 of the Tnsolvent Act isa punishment for something 
which the person to be punished has done, and is not inflicted in order to 
compel him to do something in the future, and the case in which it is in- 
flicted is therefore a criminal ease. Rash Behari Roy v. Bhugwan Chunder 
Roy followed.—IL. L. R., 19 Cal. 605. 


51. And bo it enacted that in case it shall appear to any such 


Court that such insolvent shall have contracted 
Insolventa 9  cnntractiny 


debts fraudulently, or by 
breach of trustorf be pre 
tences, or vexatio aly dee 
fending suits, or idebtod 
for damawyes reco ared in 
certain actions, r con. 
weuweeem Gebrs ob, groans 
misconduct, may be dis 
charged immediarely = ex- 
cepi as to such debts, and 
astothem after being in 
custody for any period not 
exuceding two years. 


any of his debts fraudulently, er by means of 
breach of trust, or by means of false pretences, 
or without having any reasonable or probable 
expectation at the time when contracted of 
paying the same,or shall have fraudulently orby 
means of false pretences obtained the for bear- 
ance of any of Ins debts by anv of his eredi- 
tors, or shall have patany of his creditors to any 
unbeceasary expense, by any vexatious or frivo- 
lous defence or delay, to any suit for recover- 


ing any debt or any gum of money due trom such insolvent, er shall be 
indebted in costs incurred in any action or suit vexatiously brought or 
defended, or shall be indebted or dumuges recovered in apy action for 
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criminal conversation with the wife, or for seducing the daughter or ser- 
vant of the plaintiff in such action, or for breach of promise of marriage 
made to the plaintiff in auch action, or for damages recovered in any ac- 
tion for a malicious prosecution, or fora libel or for slander, or assault or 
battery, or malicious arrest, or in anv other action for a malicious injary 
done to the plaintiff therein, or in any action of tort or trespuas to the 
person or property of the plaintiff therein, wherein it shall appear to’ 
the eatisfaction of snch Court that the injury complained of was mali- 
cious, or if it shall appear thatthe insolvent’s whole debts ao greatly 
exceed his means of providing for the payment thereof during the time 
when the same were in the course of being contracted, reference being 
had to his actual and expected property, as to show gross misconduct 
in contracting the same, then anJdin every such case it shall and may 
be lawful for anch Court to adjudye thit such insolvent shall beso dis- 
charged and so entitled as aforesaid forthwith, excepting as to any 
debts, snm or snms of money, ordamnages to be specially mentioned in 
the order, and ns to such debt or debts, sum or sums of money, or 
damages, to adjndge that such insolvent. shall be so diacharged and so 
entitled as aforesaid as soon as he shall have been in custody at the suit 
of the person or persons who shall bs creditor or creditors for the same 
respectively, for such period or periods, nut exceeding two years in the 
whole, as such (Court shall direct, 
Notes. 


Where, under sec. 51 of the Tnsolvent Debtors Act, (J) and 12 Vic., ec. 
21), it has been adjudged that an insolvent shall be forthwith discharged 
from all his debts, &e., except as to certain specified debta, and as to these 
that he shall be discharged so soon as he shall have been in custody at tho 
suit of the person or persons who shall be creditor or creditors for the same 
respectively, for such period as the Court shall direct, sach an order of ad- 
Judieanion docs not in itself operate as an order for the imprisonment of the 
insolvent, but the detaining ereditor, if he wishes to arrestor detain the in- 
solvent for such pemod, must (if he have not already done so) place himself 
IN position to lssue Exceutiun against the insulvent.—d Bom. H.C. K., (O. 
C.) 09. 

The words in sec. 51 of the Insolvent Act relating to debts enntract- 
ed—'without having any reasonable or probable expectation at the time 
when contracted of paying them”—are pointed, not at the case of aman who 
incars a dett knowing that he cannot pay his debts generally, but at that 
of aman who incurs a debt knowing that he cannot repay that debt. The 
words in the same Rec.—“if it shall appear that the insolvent’s whole debts 
so greatly execeded his means of providing for the payment thereof during 
the time when the same were in course of being contracted, referenee being 
had to hie actual and expected property as to show gross miscondnet in con- 
tracting the same,”’—apply not to this or that debt, or clara of debts, but 
to all the debts, contracted for somo years past. And under the circomatan- 
cos of the case, they afford ground not for excepting any specified debt 
es 01, but for deferring the discharge under sec. 47.—I. L. R., 6 

ai. ° ; 
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52. And be it enacted that in all cases where it shall have been 
ordered that any such insolvent shall be dis- 
charged from imprisonment as aforesaid at 
some foture period, such insolvent shall be 
subject aud liable to be detained in prison, and 


Where insolvent is or- 
dered to be discharged af- 
ter imprisonment at & 
futnre period, he shall be 
Hable to be detained, ar- 


suit of any one or more of his creditors with 
respect to whom it shall have been so ordered, 
at any time before such period shall have ar- 
rived, in the same manner as he would have been snbject and liable 
thereto if this Act had not passed : Provided nevertheless that when 
such period shall have arrived sach insolvent shall be entitled to the 
benefit and protection of this Act, notwithstanding that he may have 
been out of actual custody during ull or any part of the time mentioned 
in such order, by reason of such insolvent not having been arrested or 
deteined during such time, or any part thereof. 


53. And be it enacted that in all cases where such insolvent shall, 
upon such order as aforesaid, be liable to further 


period at the suit of cre- 
ditors as to whom it is eo 
ordered. 


Where insolvent liable 


to further imprisonment 
at the anit of creditors, 
Court may order detain- 
ing creditor to allow him 


imprisonment at the suit of his creditors, or any 
of them, it shall be lawful at any time for the 
Court by which such order shall be pronounced, 
on the application of such insolvent, to order such 


a eam for maintenance. 2 
creditor or creditors at whose suit he shall be so 


imprisoned to pay to such insolvent such sum or sums not exceeding the 
rate of five Company’s rupees by the week in the whole, at such times, and 
jn auch manner, and in such proportion, as such Court shall direct, and 
that, in failure of payment thereof as directed by such Court, such Court 
shall order such insolvent to be forthwith discharged from custody at the 
suit of the creditor or creditors so failing to pay the same. 


§4. And be it enacted that whenever any creditor or creditors oppos- 


Creditor opposing dis- 
charge of insolvent tohave 
his costes allowed him out 
of the estate iv certain 
Oases ; 


ing such insolvent’s discharge shall prove to the 
satisfaction of any such Court that such insol- 
vent has done or committed any act for which he 
may be liable to remain in such custody as afore- 


said, it shall be lawful for such Court to order 
the taxed costs of such opposition to be paid to such opposing creditor or 
creditors, out of the estate and effects of such insolvent, by his or her 
aasiguee or assignees, before any dividend made thereof; and in all other 
cases of opposition to an insolvent’s discharge 
being substantiated or effectual, it shall be Jaw- 
ful for such Court to adjadge in like manner ; 
and that in case it shall appear to such Court that 
the opposition of any creditor to any such insol- 
vent’s discharge was frivolous, and vexatious, it shall and may be lawful 
for such Court to award such costs to such insolvent as shall appear to be 


but if opposition be fri- 
volous or vexatious, Court 
may award costs against 
euch creditor. 
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just and reasonable, to be paid by the creditors making such opposition, 
which shall be paid accordingly. 
55. And be it enacted that where in the matter of any such petition 


Where order has been 
issued for discharge of in- 
solvent, the Conrt may 
aleo discharge him as to 
auy arreat or detainere 
that may ha lodged agninet 
him for debts in respect of 
which such order shall be 


heard before any such Court any order shall 
have been made by such Coart for the discharge 
of any insolvent, such Court shall alao issue a 
warrant or warrants to the gaoler accordingly, 
ordering the discharge of such insolvent from 
custody, as to any arrest or detainers under which 
he may then be confined, or which may be lodged 


made. 
against him before he shall be ont of custody, 


the same being fordebts in reapect of which snch order of discharge shall 
have heen made; and that every such order of discharge shall take effect 
as from the day on which it was pronounced; and that every such order 
may be made without specifying therein any such debt or debts, or sum 
or nums of money, or claims as aforeanid, or naming therein any such cre- 
ditor or creditors as aforesaid, excepting so far as shall be necessary in any 
case in ordor to distinguish between the creditors as to whom any such 
insolvent may be ordered so to be discharged as aforesaid forthwith, and 
the creditors asto whom he may be ordered to be so discharged’ at some 
future period : Provided nevertheless that in all cases the arrest or detainer 
with respect to which any auch insolvent shall have been ordered to be dis- 
charged ont of custody, he being then in custody thereupon, shall be spe- 
ste 4g the warrant of such Court, to be delivered to the gaoler in that 
half. 


56. And be it enacted that every auch order for discharge of any in- 
solvent as aforesaid by any such Court as afore- 


Buch order for discharge, 
except in cases of appeanla, 
shall be final and conclu- 
Sive, unless obtained fraue 
dalently, in which case it 


said, except in cases of appeals, shall be final 
and conclusive, and shall not be reviewed by 
such Court, unless such Court shall thereafter 
see good and sufficient cause to believe that such 


may be re-heard and an- 


nulled. order has been mado on false evidence, or has 


been made by reason of an improper suppression 
of evidence, or of any false statements in the insolvent’s schedule, or has 
otherwise been fraudulently obtainod, in which case itshall and may be 
lawful for sach Court, upon the application of such insolvent, or of any 
creditor of such insolvent, to order such insolvent, upon due notice to be 
given to such persons and in such manner as the said Court shall direct, to 
attend or tobe brought up, and the said matter to be re-heard before the 
said Court, who shall thereapon re-hear the same, and shall and may, if 
jast canse shall appear, annul the original order made insuch case, and 
shall have the same powers and authorities upon such re-hearing as upon 
an original hearing in pursuance of this Act, and 
may adjudicate in such matter accordingly ; and 
thereupon, in case the former order in the said 
‘matter shall not be confirmed, such order, certificate, and warrant, so far 


Proceedings if order is 
Sunniled. 
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an circumstances require, shall be made asrequired by this Act to he 
made in the case of the original order ; and the said Court shall and may, 
if necessary, remand the said insolvent to the same custody in which he or 
ebe wus at the time of the former hearing, there to be subject to imprison- 
ment as if the former order thercin had not been made; and thereupon all 
detainera which were in force against such insolvent at the time of his or 
her former discharge from custody shall be deemed to be still in force 
against him or her as if such former order had not been made; and the 
gnoler and keeper of the prison to which such insolvent shall be so re- 
manded shall and is hereby required to receive such insolvent into his cus- 
tody in pursuance of such remand, for doing which the order of remand in 
such case shall be his safficient warrant; and where in any case such in- 
solvent shall refuse or neyzlect to appear before such Court according to 
such order for re-hearing as aforesaid, a copy whereof shall have been duly 
rerved on such insolvent, it shall and may be lawful for such Court to order 
auch insolvent to be apprehended and committed to custody to such prigon, 
and {on issue ita warrant accordingly, and to cause such insolvent to be 
brought np for examination as often as to such Court shall seem fir: Pro- 
vided always that where, upon soch re-hearing, it shall appear to such 
Court that .ach insolvent is not entitled to the benefit of this Act until 
rome future period, according to the provisions herein contained, the said 
Court shall and mny, if it shall appear reasonable, ndjudge the discharge 
of such insolvent at sach future period, to be calculated without including 
the time during which auch insolvent shall be unt of custody since the 
time appointed for his or her discharge by such former order as aforesaid. 


57. Provided always, and be it enacted, that if in any case an order 
for the discharge of any such prisoner shall have 
issued erroneously, and which is not pursuant to 
the intended order of the Court in that behalf, it 
shall be lawful for the said Court, on such error 
being shown tothe Court, to revoke such order, 
and to annul, suspend, or amend the same, and, if necessary, to re-commit 
such prisoner to his former custody, when by sach order he shall have been 
discharged therefrom; and the gaoleror keeper of the prison to whose 
custody such prisoner shall be so re-committed is hercby required to re- 
ceive such prisoner into his custody, according to such re-commitment, and 
thereapon all detainers which were in force against such prisoner at the 
time of such discharge as aforesaid shall be deemed to be still in force 
against him as if such erroneous order had not issued. 


58. And be it enacted that it shall and may be lawful to and for 


If order in issued = erroe 
neously, Court may revoke, 
annu), suapend, or amend 
the same, and reecomimit 
the prisuner. 


On request of aesignee, 
jeeulvent may at any time, 
although discharged, be 
further examined, touching 
hie estate. Insolvent re. 
fusing to appeas, dc , may 
be committed. 


the assignee or assignees from time to time, al- 
though an order for the discharge of the insol- 
vent may have been made, to apply to tha Court 
that each insolvent may be further examined 
ae to any matter or things relating to his estate 
and effects by such Coart, and thereupon it shall 
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be lawful for the said Conrt to order the same ; and in case such insol- 
vent shall neglect or refuse to appear before such Court, at such time 
and place as shall be directed by such order, or shall refuse to be sworn, 
or to answer to such questions as shall be put to him relating to the 
discovery of his said estate and effects, then and in any of such cases 
it shall be lawful for sach Court by warrant to commit such insolvent to 
gaol, there to remain without bail or mainpirze, until such time as he 
shall submit himself to the order of such Coart in that behalf, and shall 
answer upon oath or otherwise, as shall be required, to all such Jawfal 
questions as shall be put to him in pursuance of the same, for the pur- 
poses aforesaid. 


59. And be it enacted that whenever it shall appear that the 
Where estate pays one e8tate of any insolvent which has come to the 
third of insolvent’s debte, hands of his assignee has sufficed to pay one- 
Sate ee: third of his debts admitted or established in 
ditora consent, Court muy, the matter of the said insolvency, or that a 
on petition in form in Sch- Be es ° 
edule (E), grant an order Majority in number and value of the creditors 
peace citi : ii whose debts are admitted by the schedule, or 
ring, and direct notices to eStublished by proof, have consented to such 
be given. application, it shall be lawful for the said Court, 
at any time after the hearing of his petition, upon the application of 
the insolvent by petition, which may be in the form contained in the 
Schedule (IK) to this Act annexed, with such variations as the case may 
require, to make an order nisi for his discharge in the nature of a 
certificate, and snch order shall specify the creditors whose demands 
are thereby sought to be discharged, and shall appoint a time for 
the further hearing of the said petition, and shall direct such 
notice to be given of such order in the meantime as it shall think fit, 
and in case any of the creditors against whom euch discharge shall 
be sought shall appear to the Court to be resident without the limits 
of the (hurter of the East India Company, to cause notice of sach 
Notice to creditora rey. Order, or of so much thereof as may appear 
fic witha the limite of necessary, to be inserted in the Gazette of 
; the Presidency ; and the Chief Secretary of the 
Government of the Presidency shall thereafter, without delay, transmit 
copies of such Gazettes containing such notice as aforesaid, by separate 
conveyances, to the Coart of Directors of the East India Company, who 
shall without delay cause an extract from euch Gazette to be inserted 
_ Order on farther hear- in the London Gazette: and upon the farther 
ang Of petition: hearing of such petition, it shall be lawfal for 
the said Court to make such order absolute, or to dismiss euch petition, 
or to adjourn the farther hearing thereof, or to make such order there- 
in ag shall be just ; and such discharge, unless order shall be made to 
11 2] 
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the contrary, shall extend to and shall discharge the insolvent personally, 
and also his after-acquired property, from the demands of all the credi- 
tors named in the said order nisi : Provided always that such order shall 
not affect any oreditor without the limits of the Charter of the said Hast 
India Company, unless notice of the said order nisi shall have been 
directed to be given in the Gazette in manner aforesaid, and a period of 
twelve calender months shall have elapsed between the date of the said 
order nisi and the date of the said order to make the same absolute : 
Provided also that such order shall not operate as a release or discharge 
of any person who was a partner with such insolvent, or jointly bound 
or liable with him. 


60. And be it enacted that it shall be lawful for any insolvent 
Obie: sends apoasenpl: debtor being such trader as hereinbefore is 
cation of insolvent trador, mentioned, who shall have presented a petition 
srodiini Schedule ("under this Act, or as to whom an adjudication 
schedule, make an order that he has committed an act of insolvency 
aa ad poingromylgeara shall have been made under this Act : Provided 
and diroct notices to be he shall have filed his schedule, to apply to the 
given. said Court by the petition, which may be in the 
form contained in the Schedule (F) to this Act annexed, with such vari- 
ations as the case may require ; and that it shall be lawful for the said 
Court, upon such petition, to make an order nisi for his discharge in 
the nature of a certificate, aud to appoint a time for the further hear- 
ing of the said petition, and to direct such notices to be given of such 
order in the meantime as it shall think fit, and in case any of the cre- 
ditors against whom such discharge shall be sought shall appear to the 
Court to be resident without the limits of the Charter of the East India 
Company, to cause notice of such order to be inserted in the Gazette 
2 , .. Of the Presidency ; and the Chief Secretary of 
aeceausaut che Timaite ‘of the Government of the Presidency shall foe: 
the Obarter. after without delay transmit copies of such 
Gazettes containing such notice as aforesaid, by separate conveyances, 
to the Court of Directors of the said East India Company, who shall 
without delay cause an extract from such Gazette containing such notice 
to be inserted in the London Gazetée ; and upon the farther hearing of 
the said petition it sball be lawful for the said Court to make such order 
absolute, or to dismiss such petition, or to adjourn the farther hear- 
ing thereof, or to make such order therein as 

ei hearing shall be just ; and such discharge, unless such 
order shall be made to the contrary, shall ex- 

tend to and shall discharge the insolvent personally, and also his ufter- 
acquired property, from all demands which should be discharged by a 
certificate ander the bankrupt laws, granted under a fiat bearing even 
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date with the insolvent’s petition, or with the adjudication, as the ¢ase 
may be : Provided always that such order shall not affect any creditor: 
without the limits aforesaid, unless notice of the said order nisi shall 
have been directed to be given in the London Gazette in manner afore- 
said, and a period of twelve months shall have elapsed between the date 
of the said order nisi and the date of the said order to make the same 
absolute : Provided also that such order shall not operate as a release 
or discharge of any person who was partner with such insolvent, or 
jointly bound or liable with him. 
Note. 

The order of discharge of an insolvent trader, under sec. 60 of the 
Indian Insolvent Debtors’ Act, operates to discharge such trader from all 
debts that could be proved in the matter of his insolvency, whether they 
are specified in his schedulo or not.—7 Bom, H. C. R., (O. C.) 22. 

61. And be it enacted that if any such insolvent, his heirs, exe- 

cutors, or administrators, shall, after such order 
ae oe ee for disobarge in the nature of a certificate 
sued in respect of former onder this Act as aforesaid, be sned or arrested 
Srciication, order on ne either on mesne or final process, or execution 
ings to be stayed, and ghail issne against his or their property, for any 
eo debt, claim, or demand from which the said in- 
solvent shall have been discharged by such order on his or their ap- 
plication to any Court having power to stay such proceedings, or to 
discharge from such arrest, or to set aside such execution, and npon 
proof tothe satisfaction of such Court of such order, that the debt 
or claim for which such proceedings are had is the same from which 
the said insolvent has been discharged by such order as aforesaid, 
such proceedings shall be stayed, and he or they shall be discharged 
from sach arrest, and such process of execation shall be set aside, and 
all farther proceedings in the suit in which such arrest or such execu- 
tion was shall also be stayed, and the said Court shall have power to 
award costs to the said insolvent, or his heirs, executors, or administra- 
tors as aforesaid, in case the said proceedings shall appear to the said 
Court to have been taken after notice of the said order, and without 


_ apy reasonable cause for impeaching the same, or to have; been otherwise 
oppressive or vexatious. 


62. Provided always, and be it enacted, that no debt due to onr So- 
Nothing in thie Act 4 Vereign Lady the Queen, nor any fine, penalty, 
afect peasities, 2c, or forfeiture whatsover, nor any recognizance 
coete Oe Crome whereby a debt is acknowledged to the Queen, 
nor any debt dae on acoonnt of any fine, penalty, or forfeiture, or any 
estreat, shall be deemed or taken to be such a debt or debts as to entitle 
any person or persons to petition as is before-mentioned, nor shall any 
Person be entitled to receive apy dividend for the same under this Act, 
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nor shall any such fines, penalties, forfeitures, recognizances, debts or 
estreata be in any way discharged or affected by anything done under 
this Act, otherwise than they might and would have been discharged or 
affected if this Act had not been passed. 


63. And be it enacted that the provisions of this Act shall extend 
to married women, and that the order vesting 
oe provisions a8 tO the estate and effects of such married woman in 
nt murried women ; 
the Official Assignee shall extend to and operate 
upon her interest in any property, real or personal, in possession, rever- 
sion, remainder, or expectancy, subject to any rights of her husband 
therein, and to all property over which she shall have any beneficial 
power of disposition, notwithstanding her coverture, to the extent of the 
benefit which she might acquire therein by the exercise of such power; 
but that the same shall not extend to her wearing apparel, bedding, and 
other such necessaries, not exceeding in the whole the value of two 
hundred Company’s rupees: Provided always that the discharge of any 
married woman under the provisions of this Act shall not extend to 
discharge her husband from any debt in respect of which his wife shall 
be su discharyed, but such debt, as far as the same shall remain unpaid 
and unsatisfied, shall be chargeable upon and in force against such hus- 
band, as fully to all intents and purposes as if his wife had not obtain- 
ed such discharye. 


64. And bo it enacted that if any such prisoner for debt as afore- 
said shall be or become of unsouud mind, and 
be therefore incapable of taking the benefit of 
this Act in such manner as he might have done 
if of sound mind, the gaoler or keeper of the prison wherein such prisoner 
shall be shall give information thereof to the Court for the Relief of In- 
solvent Debtors of the Presidency wherein such prison shall be situat- 
ed, which Court may thereupon proceed to inquire touching and respect- 
iny the state of the prisoner's mind, by examination of witnesses upon 
oath or solemo affirmation, or by such other meansas it shall think fit ; 
and if such Court shall conclude that the prisoner is of unsound mind, 
it shall be lawful for such Court, at the instance of any person on be- 
half of such prisoner, to order notice to be twice inserted in the Gazette 
of such Presidency, and in such notice to specify and direct that ap- 
plication shall be made to such Court for the discharge of such prisoner 
on a day to bespecified in such notice, being twenty days at least from 
the first time of publication of such notice ; which notice, together with 
service of the notice on the creditor or creditors at whose suit such pri. 
soner shall be detained in custody, or his, her, or their attorney, shall 
be deemed enfficient to authorize such Court to proceed to the discharge 
of such prisoner, and such Court shall proceed accordingly, and discharge 


and as to inadlyant dob- 
tors becoming lunatics. 
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such prisoner: Provided always that all and every the estate, right, title, 
interest in law and equity, real and personal, power, benefit, and emola- 
ment whatsoever, which would vest in the Official Assignee under a 
vesting order in the case of a petition by such insolvent if he were of 
sound mind, shall, by force and virtue of the order for the discharge of 
such prisoner, be vested in the Official Assignee in the manner and for 


the purposes hereinbefore mentioned. 
* 2 * = v 


68. And be it enacted that affidavits and affirmations to be used 
Affidavits aod atfirmations before any Court forthe Relief of Iuselvent 
ised be aworn, kc, before Debtors, or any officer of such Court, may be 
ourta, and Commissiguers, 
&c., appointed for that sworn and affirmed before sach Court, or any 
purpose, dc. Commissiover or other person appointed by 
such Court for that purpose, or any Judge or Commissioner for taking 
affidavits in any of [ler Majesty’s Courts of Record within the limits 
of the said Kast India Company's Charter, or before any...... maater 
extraordinary in Chancery in England or Ireland, or any Magistrate 
uuthorized to take affidavits or affrmutions in Scotland. 


69. And be it enacted that if any person, in any proceeding, ex- 
Ponalty for perjury, or ®M nation, affidavit, or affirmation had or taken 
for forging or counterfeit’ under this Act, shall wilfally aud corruptly 
ing the seal of any Court. swear ur affirm falsely, or shall forge or coun- 
terfeit the seal of any of the said Courts, or knowingly concur in using 
any such forged or counterfeit seal for the purpose of authenticating 
any pruceedings or document, it shall be lawful for any Court before 
which any such persou shall be convicted of any such offence by due 
course of lawto order and adjudge such person to be transported to 
such place and for such term as the Court shall direct, or in either case 
to order and adjadge that such person shall be imprisoned and fined, 
or imprisoned or fined only, for such time, and to such amount, and 
ia such mauner ag the same Court shall direct. 


70. And be it enacted that if any insolvent who shull have filed a 
Poualtyon insolvent, &c,, Petition for relief, or against whom any such 
for embezzlemeut or con. adjadication as aforesaid of an act of insolvency 
ayes Pe effects, shall have been made in any of the said Courts 

| for the Relief of Insolvent Debtors in India, or 

any other person, shall wilfally and fraudulently embezale or conceal 
or remove any part of the real and personal estate or effects of such 
insolvent, or any books of account, papers, or writings relating thereto, 
with intent to defrand his creditors, or shall destroy, alter, mutilate, or 
falsify any of his books, papers, writings, or securities, or make or be 
privy to the making of any false or fraudulent entry in any book of 
acoount or other document, with intent to defraud his creditors, it shall 
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be lawful for any Coort before which any such person shall be con- 
victed of any such offence by due course of law to order and adjadge 
that such person shall be transported to such place and for such term 
of years as the ssid Court shall direct, or to order and adjudge that 
such person shall be imprisoned and fined, or imprisoned or fined only, 
for such time, and to such amount, and in such manner as the same 
Court shall direct. 


71. And be it enacted that whenever any person or persons shall 


Application of fines im- have been ordered and adjudged under the pro- 

for the foregoing visions of this Act, to pay any fine for any for- 
ritmagihenloeepht ard gery or perjary, or embezzlement or conceal- 
fences, on application of ment, or any other such offence as lastly herein- 
easignee within one year. oForg ig mentioned, and such fine shall have 
been paid, it shall be lawful for any assignee or assignees in whom the 
estate and effects of any insolvent or insolvents shall be duly vested ac- 
cording to the provisions of this Act to apply to the Court by which 
such fine shall have been imposed ; and if it shall be proved to the 
satisfaction of the same Court that the creditors for whose benefit the 
said assignee or assignees shall hold in trust the said estate and effects 
have been defrauded, or have incurred loss, by means of such forgery, 
perjury, embezzlement, concealment, or other offence as aforesaid, the 
said Court by which the said fine shall have been imposed may direct 
the same to be paid, after dedacting the costs of prosecution, to the 
said assignee or assignees, for the use and benefit of the said creditors: 
Provided always that if no such application shall be made by such as- 
signee or assignees within one year after any such fine shall have been 
paid, it shall be lawful for the Court by which such fine shall have been 
imposed to appropriate, apply, and to pay over such fine to such uses, 
purposes, and persons, and in such manner, as any other fine imposed 
by the same Court for any other crime or misdemeanour may be law- 
fully appropriated, applied, and paid over. 


72. And be it enacted that any person who shall be interested jn 


Any person interested any proceeding of any of the said Courts for 


in proceedings before the the Relief of Insolvent Debtors, upon depo- 
roeoiryage : era , Siting with the proper.officer of the Courta sum 


dence, &c., to be taken Of money, of which the amount shall be fixed by 
— A aay Seal of the Court, may require that the whole of the 


does not appeal in one evidence relating to any such proceeding may 
avg fee sel aed be be taken down in writing by a aworn officer of 
os al the Court, and the same shall be done accord- 
ingly ; and in case such person shall not within one calendar month. 
thereafter present a petition of appeal as is hereinafter directed, it 
shail be lawful for the Court in which such evidence shall have been so 
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taken down in writing as aforesaid to the reasonable costa and ex- 
penses thereof out of the money which shall have been 80 depositéd as 
aforesaid, returning the surplus, if any, to the person who shall have 
deposited the same. 

Note. 

Certain creditors of an insolvent appealed against an order declaring 
him entitled to his personal discharge. The appeal time expired during 
the vacation of the Goart and the appeal petition was presented on the day 
when the Court re-opened. During the insolvency proceedings evidence 
was not recorded under sec. 72, and the appellant songht on appeal to use 
the Commissioner’s notes of evidence :—Held, (1) that the appeal was not 
barred by limitation ; (2) that it was not competent to the Court to refer to 
the Commissioner's notes.—I. L. R., 14 Madr. 404, 


73. And be it enacted that it shall be lawfal for any person who 
Power ola ppenl wa. abe shall think himself aggrieved by any adjudica- 
Supreme Court of the Pree tion, order, or proceeding of any such Conrt 
sidency. for the Relief of Insolvent Debtors to present, 
within one calendar month thereafter, a petition to the Supreme Court 
of Jadicature of the Presidency ; and it shall be lawful for such Coart 
to order that the whole of the evidence, if any, which shall have been 
Evidence and records to 80 taken down in writing as aforesaid, and the 
be bronght before Court. minutes and records of the proceedings of which 
complaint shall have been made, shall be brought before it ; and the 
Cacd iswanke “ander ba: 28" last-mentioned Court shall inquire into 
appeal, and as to cost of the matter of the petition, and of such proceed- 
eiadenee fe: ings and evidence, and shall make sach order 
thereon as to the same Court shall seem meet and just, and shall there- 
by direct by whom and in what manner the costs of such petition, and 
of the proceedings which shall have been had thereon, and of the taking 
down of any such evidence in writing, and of the proceedings of which 
complaint shall have been made, shall be paid ; and sach order shall 
be final and conclusive as to all parties, and ehall be compulsory and 
binding upon the Court in which such proceedings so complained of 
shall have been had. 
Notes. 

By s document styled an “ agreement of commission” the exeoutan 
acknowledged the receipt of a loan and bound himself to pay scmusleeing 
thereon at the rate of 10 per cent. per month and to repay the princi 
in two years and nine months. It appears that the so-called commission 
was in the nature of interest, and was fixed at a high rate, because the 
debtor was expected to obtain the lease of a forest and to derive large pro- 
fits therefrom. The debtor filed his petition in the Insolvency Court on 
Ist September 1584 :—Held, that the creditor was not entitled to a dividend 


in respect of commission claimed to ha ie 
L. B., 14 Madr. 138. ve accrued due after that date.—I. 


See I. L. R., 14 Madr. 404, noted under sec. 72. 
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74. And beit enacted that the proper officer of the several Courts 
Officers of Courts to pro- for the Relief of Insolvent Debtors shall, on 
duce proceedings, sllow the reasonable request of any such insolvent as 
aye nacaive copies, aforesaid, or of any creditor or creditors of such 
creditor. insolvent, or his, her, or their attorney, produce 
and show to such insolvent, or creditor or creditors, and his, her, or their 
attorney, at such times as such Courts respectively shall direct, every 
petition, schedule, order of adjadication, and all other orders and pro- 
ceedings made and had relating to such insolvent ; and the said Court 
shall order the assignees of such insolvent, or the said officer of the 
Court, as the case may be, to permit the said insolvent, or creditor or 
creditors, or their respective attorneys, to have inspection, at all re- 
sonable times, of all books, papers, and writings relating to the mat- 
ters of the said insolvency, and the estate of the said insolvent in 
the possession of snch assignees, or filed in Court in such matter, and 
permit him, her, or them to inspect and examine the same ; and such 
officer or such assignees as aforesaid shall provide for any such in- 
solvent, or creditor or creditors, or his, her, or their attorney requiring 
the same, @ cepy or copies of such petition or other proceedings, books, 
papers, and writings as aforesaid, or of such part thereof as shall be re- 
quired, receiving such fee or sum or rate of charge as such Court shall 
appoint for so providing the same ; aud thut a copy of such petition, 
achedale, order, and other orders and proceedings as aforesaid ,purporting 
Cortified and senled co. 0 be signed by the officer in whose custody 
pies of proceedinga to be the same shall be, or his deputy, certifying the 
eyideney: same to be a true copy of such petition, sche- 
dule, order, or other proceedings, and appearing to be sealed with the 
seal of the said Courts respectively, shall, atall times, and on bebalf of all 
persons, and whether for the purposes of this Act or otherwise, be ad- 
mitted in all Courts whatever, and before Commissioners of Bankrupt 
and Justices of the Peace, without any proof of such seal or other proof 
whatsoever, as sufficient evidence of the same. 


75. And be it enacted that no conveyance, assignment, letter of 


Conveyancos,éc., andor attorney, affidavit, certificate, or other proceed- 
thie Act vot hable to jing, instrament, or writings whatsoever, before 
stamp duties, n or sales 
directed by the Courtto of under any order of any of such Courts for 
auction duty. Relief of lnsolvent Debtors, nor any copy there- 
of, nor any advertisement inserted in any newspaper by direction of any 
euch Court, relating to matters within the jurisdiction of such Coart, 
shall be liable to or chargeable or charged with the payment of any 
stamp or other duty whataoever ; and that no sale of any real or per- 
sonal estate of any such insolvent as aforesaid, for the benefit of his or 
ber creditors under this Act, shall be liable to any auction duty. 
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76. And be it enactad that Her Majesty’a Supreme Courts of 


Snpreme Conrta may 
make rules and regulations, 
and may alter and amend 
the same, aubjec: to Her 
Majesty's approval. 


Judicature at Calcutta, Madras and Bombay, 
respectively, shall respectively have power 
from time to time to make all necessary and 
reasonable rules, not inconsistent with the pro- 


visions of this Act, for facilitating and carrying into effect within their 
r-spective jurisdictions the relief intended to be given by this Act in 
cases for which sufficient provision has not been thereby made, and 
from time to time to alter and vary such rules ; all which rules shall 
from time to time be transmitted to the President of the Board of 
Commissioners for the Affairs of India, to be laid before Her Majesty 


for her royal approbation, correction, or revision. 
77. Aud be it enacted that the filing of a petition, by any insolvent 


Filing of petition hy in- 
rolvent, and adjudication of 
nuoaet of insolvency, shall 
be conclusive evidence for 
purpose af bankruptcy laws 
in Knyland of an nce of 
bankruproey commatted by 
ineMlvent, fhe he subject 
to bankruprey laws ; and 
any creditor may sneonta 
fiat inbenkraptcy in Eng 
Jan agaiust buch insel 
veri, 


debtor under this Act, and the adjudication of 
an act of ineolvency under this Act, shall, for 
the purpose of the laws concerning bankrupts 
in England, be accounted and adjudged con- 
elusive evidence of an act of bankruptcy com- 
mitted by snch insolvent at the time of filing 
his petition, or of filing the petition on which 
the adjadication shall be made, if the insolvent 
shall then be a person subject to the Jaws then 


in force respecting bankrupts; and any credi- 
tor or creditors of such insolvent whose debt or debts shall be of suffi- 
eient amount to enable him or thera by law to petition for a fiat in bank- 
ruptcy may, at any time within two months after notice of the insol- 
veney shail have been given in the London Gazette as hereinafter ia 
directed, sue out a fiat in bankruptcy to that part of the United King- 
dom calied Hoyland against sach insolvent, ander which all such pro- 
ceedings may be had and taken as are authorized and directed, or shall 
be authorized and directed, by auy statute or statutes now in force or 
hereafter tu be passed respecting bankrupts, except as hereinafter pro- 
vided. 


78. 


And be it enacted that when any creditor or creditors resident 


Creditors reading within 
the hiinita oof Che tharcep 
Mav prave hese abe dye Fre Sespes 
the otresdvent Decors’ 
Court pamd proaol) certited 
under sealof @ogrt, chat] 
boa oevirenea oof debt te 
warrant che jasie of a lt 
in bankruptey therean, 


within the limits of the Charter of the Fast 
India Company skall be desirous of sning out 
such fint in bankruptcy againstany such insol- 
vent trader, it shall be lawful for sach person 
or persons to make proof of his or their debs or 
debis before any of the said Courts for the 
Reiief of Insuivent Debtors, which proof shall 


be certified ander the seal of such Court ; and the production of the 
certificate thereof, 89 sealed as aforesaid, aball, without anv proof of the 
genuineness of such certificate or of such seal, be sufficient evidence of 
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& petitioning creditor's debt to warrant the issuing of a fiat, and also to 
authorize all further proceedings thereon. 
79. Provided always, and be it enacted, that in the case of the issuing 


Fiat not to invalidate or 
make void any proceedings 
had by Insolvent Debtors’ 
Court before the issuing 
of guch fiat, orany pro- 


of any fiat in bankruptcy against any such insol- 
vent trader, such fiat shall not in any manner 
affect, invalidate, or make void any acts or pro- 
ceedings had or done before the issuing of such 
fiat of or by or under the authority of any Court 


coedinga had thereafter as 
to property within limita 
of Charter. 


for the Relief of Insolvent Debtors in India, either 
by any sssignee or assignees, or any other person 
or persons acting either mediately or immediately under tho authority of 
any such Court, and whether without or within the limits of the Charter 
of the said Kast India Company ; nor shall such fiat in any manner affect, 
invalidate, or make void any such acts or proceedings as aforesaid had or 
done after the issuing of snch fiat, respecting any property or interest what- 
soever of such insolvent, real or personal, or other matter, thing, or person 
whataoover within the said limits ; nor shall the assignee or assignees under 
any auch fiat in bankruptcy acquire any right or title to take possession of, 
demand, sue for, or recover any property or interest whatsoever, real or 
- personal, of such : isolvent, within the limits aforesaid ; but the assignee or 
assignees under such insolvency shall, notwithstanding such fiat in bank- 
ruptey, have full power and control ovor all the real and personal property 
of such insolvont within the limits aforesaid, as well as over that without 
the limits aforesaid, of which they may havo taken actual possession before 
tho issuing of such fiat, and shall have the distribution and management 
of all such property, as fully and effectually as if such fiat in bankruptcy 
had not issued. 


80. And be it enacted that all the creditors of any such insolvent 


. whose debts shall have been admitted or allow- 
Creditors having proved 


under ingelvevoy to be ad- 
mitted as creditors under 
bankruptey, and creditors 
under bankruptcy to be 
admitted as creditors un: 


ed by any Court forthe Relief of Insolvent 
Debtors in India shall, without further proof, 
be entitled to be admitted as creditors under 
any such fiatin bankruptcy as aforesaid, for 


der insulvency. - oe 
esr we the purpose of receiving an equal dividend 


upon the estate of such bankrupt with the creditors who shall have 
proved their debts under such fiat ; and in like manner all creditors 
under such fiat whose debts shall have been duly established shall be 
entitled to be admitted as creditors, without further proof, in such 
Court for the Relief of Insolvent Debtors, for the purpose of receiving 
an equal dividend upon the estate of such insolveut with the creditora 
whose debts shall have been allowed iu such Coart. 
81. Provided always, and be it enacted, that, when any such in- 
Insolvent made bank- solvent shall be declared bankrupt upon the 
rupt in England upoo in- sole ground hereinbefore mentioned, be shall 


solvency iu India not liable . . 
to peaalty for not aurren- Dot be required to surrender or be liable to any 
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dering notil42 days after penalty for not surrenderiog himself to be exa- 
erriralan aed Ningdoe: mined under his commission until fortv-two 
days after he shall have come into some part of the said United King- 
dom of Great Britain aud Ireland. 


82. And be it enacted that the principal officer of the respective 
Notices of inanlcency, Courts forthe Relief of Insolvent Debtors shall 
&e., to be inserted in the  eause notices to be inserted in the Gazettes of 
Gazettes of the Presiden- i . : Pee : 
cies and the London Ga:- the respective Presidencies within which such 
ctte. Courts shall be holden of every petition which 
shall be field in any of the said Courts by any insolvent for relief under 
this Act, and of every adjudication of an actof insolvency, and of every 
confirmation or revocation thereof, together with the dates of the same 
respectively, and, in the case of an adjudication, the date of the petition 
on which the same is grounded, forthwith after the filing of such peti- 
tion, or pronouncing such adjudication or such confirmation or revoca- 
tion respectively ; and that the Chief Secretary of the Government of 
the said Presidencies respectively shall, without delay, transmit to the 
Court of Iirectors of the said Mast India Company two or more copies 
at least of every such Gazette which shall contain any such notice as 
aforesaid, who shail, without delayafter the receipt thereof, cause such 
Peaduction of London  Wotice to be inserted in the London Gazelle ; 
Gazette ta be evidence. aud the production of the London Gazette 
containing any ench notice as aforesaid shall be deemed and taken by ail 
Commissioners of Bankruptcy and all Courts whatsoever to be sufh- 
cieut evidence of the filing of the petition of such insolvent in such 
Court as aforesaid, and of such adjudication of insolvency, and of such 
confirmation or revocation thereof, and of the dates of the same pro- 
ceedings respectively, and, in the case of any adjudication, of the date of 
the petition on which the same is grounded. 


83. Provided always, and be it enacted, that in case any fiat in 
If fiat in bankrntey be  bankraptcy, whether ander the provisions of 
ineued nguins’ ineclvent  thig Act or otherwise, shall be issued against 
hefere he obtaina his or- ° 
der of discharge. auch ore Such insolvent trader as aforesaid, upon which 
der shall not operate asa such insolvent shall be declared a bankrupt 
diechbarge of thedebts, &e , 
of any creditor nop resident before such order for discharge in the ature 
within the limita of the of 4 cartificate ag hereinbefore mentioned, then 
Charter, excent in’ case of 
joint crediters one of whom and in such case such order shall not operate 
ia so rerident. asa discharge from the debt, claim, and de- 
mand of any creditor wou shall not have been resident within the limits 
aforesaid at any time between the filing of the insclvent’s petition or 
the adjudication, as the case may be. and the making of such order : 
Provided always that, when such insulveat shall be indebted or Hablo 


to two or more persons junti¢, if any one of such joint creditors shall 
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have been resident within the limits aforesaid within the time aforesaid, 
‘such certificate shall operate against all such joint creditors as afore- 
suid, notwithstanding the non-residency within the limits aforesaid of 
some of the said joint creditors. 


84. Vrovided always, and be it enacted, that in case any fiat in 
Power of Court of bank- bankruptcy shall be issued against such insol- 
Lae A hae oR “vent trader as aforesaid, upon which he shall 
bankrupt, to grant certifi: be declared a bankrupt before such order for 
cate to such bankrupt. discharge in the nature of acertificate as here- 
inbefore mentioned, if it shall afterwards be made to appear to any 
Commissioner, Jadge, or Court in Bankruptcy having authority to 
grant a bankrupt’s certificate that such order has been made by the 
Court in the Jdast Indies as aforesaid, such Commissioner, Judge, or 
Court as aforesaid may, if he think fit, thereupon grant the certificate 
such bankrupt, which shall have the same force and effect, both without 
and within the limits afvresaid, as any certificate duly granted under 
any Statute or Statutes now in furce or hereafter to be in force, res- 
pecting bankrupts. 
85. Aud ve it enacted that, whenever it shall appear by the 
Se iccGannetuerats schedule of any such insolvent as aforesaid that 
reviding out of the limts, "ny of the creditors are resideut out of the 
copies of schedule shall be Jimits aforesaid, the principal officer of the said 
reat a iene Court for the Relief of Insolvent Debtors shall, 
and creditors may inapeco ys soon as Conveniently may be after the filing 
and tuke copiva therouf, of such schedule, transmit two cr more copies 
thereof to the Chief Secretary of the Government of the Presidency 
within which such Cuurt is situate, who shall transmit the same to the 
Court of Directors as soon as conveniently may be after the receipt 
thereof ; aud the said Court of Directors shall retain the same, aud per- 
mit avy person or persuns, being a creditor or creditors of any such in- 
solvent debtor, at all reasonable times to inspect and examine such 
schedule, and shall, upon the request and at the reasonable costs and 
charges of avy such creditor or creditors, such costs or charges to be 
regulated by the said Court of Directors, provide for him or them a 
copy or copies of any such schedule. 


86. Provided always, and be it enacted, that in all cases where 
Courta may, before mak-  !PY insolvent shall nut have obtained his dis- 


ing ordor of discharge, or- charge iu the nature of a certificate as atore- 


der judgment to be euter- : : entree. 
ed up in the Supreme 84d under this Act, the said Court for the Re. 


Court in name of assignee lief of Josolvent Debtors may, if in the cir- 


inst jnsolye for o) : : ‘ 
eae rnc ha cee cumstances of the case it shall think fit, be- 


ju iusilsueye schedule ur = fore making such order for such discharge, 
“oved. : : . . 
ee direct a judyment to be entered up agaiust 
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such insolvent in the Supreme Court of the Presidency withia which 
such Court for the Relief of Insolvent Debtors shall be situate in the 
name of the assignee or assivnecs, or of such Official Assignee as the 
Court shall think fit, for the amount of the debts or demands stated in 
the schedule of such insolvent as due vr claimed, and of such as shall 
be established in the sad Court against the said insolvent’s estate, or 
so much thereof as shall appear at the time of such order to be due, 
which said order shall be filed in the said Court for the Relief of In- 
solvent Debtors in Lodia; and the production of such order, or of @ 
copy of such order, under the seal of the said Court, of which order, 
copy, and seal no proof shall be requisite, other than the production 
of such order or copy, shail be sufficient authority to the proper officer 
for entering up the said judgment ; and then aud in every such case, 
Eeeeutinntanauel judi and notwithstanding the provisions hereib- 
ment oiay from time to before coutained, iat any time 1b shall appear 
time be issued ageinet fue tg the satisfaction of the said Court that such 
ture assets of Insulvent. ‘ : Ae 
insulvent is of ability to pay such debts or de- 
mands, or any part thereof, or that he is dead, leavivg assets for snch 
purpose, and that under the circumstances the same is reasonable and 
proper, the said Court may, if it skall think fit, order execution to be 
taken out upor such judgment against the property of such insolvent, 
whether the saine may or may not be by law vested in his assignee or aasi- 
guees, for such sum of money as under ail the circumstances of the case 
the said Court shall order, such sum to be distributed rateably amongst 
the creditors of such insolvent according to the mode hereinbefore di- 
rectedin the case of a dividend, and such further proceedings may be had 
upon such judgement as the Court may from time to time order, until 
the suid debts or demands shall be fully paid aud satisfied, aud no sctre 
factus Shull be necessary to revive or to execute such judgment on ac- 
count of any lapse ot time or change of parties, or otherwise, but exe- 
cution shail at all times issue thereon by virtue of the order of the said 
Court for the Relief of Insulvent Debtors from time to time : Provided 
Court may refose yexa- 2lWays that incase any application against any 
tions applications with such insolvent for the purpose aforesaid shall 
saa appear tothe ('unrt to be vexatious or oppres- 
sive, It shall be lawful for the said Court, not only tu refuse t» make 
apy order on such application, but also to dismiss the same, with such 
costs against the party makiog the same us to the said Court shall ap- 
pear reasonable. 


Note.—Sec 8 B. L. R, Ap. 57. See I. L. R., 11 Bom. 133. 


87. And be it enacted that when the debts or demands in respect 
oe .. .. of which such judgment shall have been en- 

When judgment 18 dige : P 
charged aud satisfied. Court tered un as aturcsald shall have been discharg- 
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may, on application of in- ed and satisfied, it shall be lawful for such 
a pear Ani Court, upon application of the insolvent, his 
be entered upon such heirs, executors, or administrators, to direct 
ne pier © be ©«Batisfaction to be entered on such judgment ; 
paid to party applying. and the prodnction of the order of the said 
Court, for entering up such satisfaction, or of a copy thereof, ander 
seal of the said Court, of which said order or copy or seal no proof shall 
be requisite, other than the production of such order or copy as afore- 
said, shall be a sufficient authority to the proper officer for entering up 
the same ; and that if in any case it shall appear to the satisfaction of 
the said Court that after the said debts and demands shall have been so 
dischared snd satisfied as aforesaid there shall remain in the posses- 
sion, or subject to the control of his assignee or assignees, any property 
of any kind or description whatsoever which has come to such assignee 
or assignees, or to which he or they may claim title by virtue of the or- 
der made in that behalf, or otherwise by virtue of his or their office of 
assignee or assignees, it shall be lawfal for the said Court, on such ap- 
plication as aforesaid, to order that all such property so remaining as 
aforesaid shall »e vested in the party so applying, and be forthwith de- 
livered up to the said party, and such order shall have the effect of 
vesting the same accordingly, and the same shall be forthwith delivered 


up to the said party. 


91. And be it enacted that, where any rules or other matters are 
hereinbefore directed to be transmitted for 
Ruler, &., directed to ? : ; 

le transmitted fur her Ma- Lier Majesty’s approbation, correction, or re- 
jesty'’a approbation, &c., aaa aes : - 

te a Re, beat eat vision, the same respectively shall, in the mean 
days ufter notice of dix time, be of full force, and shall so continue 
Ge or alteration until the expiration of fourteen days after the 
Court by whose authority such rules ur other 
matters shall have been made shall have received from the President 
of the Board of Commissioners for the Affairs of India a communica- 
tion of Her Majesty’s disallowance thereof or of any alterations direc- 

ted by Her Majesty to be made therein. 


92. And be it enacted that, whenever this Statute hath used the 
words “Court for Relief of Insolvent Debtors, ’ 
or apy words of reference to the same, they 
shall include each Conrt for the Relief of Insolvent Debtors at Calcutta, 
Madras, and Bombay respectively ; and words describing the petition 
of any insolvent shall include the joint petition of two or more insol- 
vente, and all provisions as to the one shall apply to the other ; and 
words importing the singular number or mascniine gender only shail 
be understood to include several matters as well as one matter, and 


Interpretation of Act. 
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several persons as well as one person, and females as well as males, and 
bodies corporate ag well as individuals, unless it be otherwise provided, 
or there be something in the subject or context repugnant to such con- 
struction, 


Note.—See 1. L. R., 15 Madr. 356, noted under sec. 9. 


94. Provided always, and be it enacted, that nothing in this Act 

idee Asean ee contained shall affect an Act passed by the 
ee rare of the Ga Right Honourable the Governor-General of 
nor-General in Councilof Jndia in Council, in one thousand eight hun- 


1841. : 
dred and forty-one, for appropriating the un- 
claimed dividends of insolvent estates. 


ae 


SCHEDULES referred to by the foregoing Act. 





SCHEDULE (A). 
Form of Petition by Insolvent in Custody. 
In the Court for the Relief of Insolvent Debtors. 


In the Matter of , an Insolvent. 
To the Honourable the Commissioners of tho said Court. 


The humble petition of , lato of 


Sheweth, 
That on the day of your petitioner was committed to the 


custody of the Sheriff [vy virtue of a writ of issued against your 
petitioner at the suit of the for the sum of ], [aud that de- 
tainers have since been lodged against him at the suit of and for 
suma of and respectively], and that he is now a prisoner in 


the common gavl under the process aforesaid. 
That he is desirous of obtaining the benefit of the Act for the Relief of 
Insolvent Debtors in India. 


Your petitioner therefore humbly prays that, upon compliance with the 
provisions of the said Act, he may have the benefit of the same, and that all 
necessary directions may be given for that purpose. 


And your petitioner, &c. 
Note. 
The blanks are to be silled up, and the parts between brackets omitted or 
varied according to the facts. 
The petitiun is to be signed by the insolvent, and witnessed by the gaoler. 


A similar jorm is to be adopted in the case of a joint petition. 
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SCHEDULE (B). 
Form of Petition of Insolvent not in Custody. 
In the Court for the Relief of Insolvent Debtors. 


In the Matter of , an Insolvent. 
To the Honourable the Commissioners of the said Court. 
The humble petition of , of 
Sheweth, 
That your petitioner is in insolvent circumstances. 
That he is now residing at , Within the jurisdiction of the 


Supreme Conrt of 


That he is desirous of obtaining the benefit of the Act for the Relief of 
Insolvent Debtors in India. 

Your petitioner therefore humbly prays that, upon compliance with 
the provisions of the said Act, ho may have the benefit of the same, and that 
all necessary directions may be given for that purpose. 

And your petitioner, &c. 

Note. 
The petition to be signed by the petitioner, and witnessed by his attorney. 


aaa 


SCHEDULE (C). 
In the Court for the Relief of Insolvent Debtors. 


The Schedule of ; 
In the Matter of , an Insolvent. 


T, the said , do declare that this my schedule doth 
contain a full and fair description of me as to name, trade, profession, and 
abode, and of the debts due or growing due from me, and of all and every 
person to whom I am indebted, or who, to my knowledge and belief, claim 
to be my creditors, together with tho nature and amount of such debts and 
claims respectively, distinguishing such as are admitted from such as are 
disputed by me ; and also a fall, true, and perfect account of all my estate 
and effects, real and personal, in possession, reversion, remainder, or expec- 
tancy, and also of all places and employments of benefit to me, held by 
me, and also of all pensions and allowances which I have in possession 
or roversion, or which are held by any other person for me or on my be- 
half, or of or from which I derive or may derive any manner of benefit, 
and also of all rights and powers which J] am, or any other person in trust 
for me or for my use benefit are, in any manner whatever possessed of or 
interested in or entitled unto, or which 1 or any other person in trust for 
me or for my benefit have any power to dispose of, charge, or escrcise, 
for my benefit or advantage, together with a full, true, and perfect account 
of all the debts due or growing due to me or any person in trust for me or 
for my benefit or advantage, either solely or jointly with any other person, 
and the names and places of abode of the several persons from whom such 
debts are due and growing due, and of the witnesses who can prove or other 
evidenco to prove such debts, so far as I can set forth the same ; aad that 
this my schedule doth fully and truly describe the wearing apparel, befi- 
ding, and other such necessaries and working tools and implements of 
myself and my family which are excepted by me from the operation of the 
Act relating to insolventa in India, together with the value of such excep: 
ted articles respectively. 
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CReEpD1TOoRS. 
Names and descrip- | = , aiatare agree 
tious of ; ation of the 
No creditors of claim- ner When Admitted debt and securities 
ante, and their * ‘contracted. disputed. (if any) ; 
present or last resi- | | also why disputed, 
danca. if diaputed. 


\ on ae ercamas = TEE A PE RE en aT wr ee es 


| | 
mt 
| 


- 
: 
eel 





A emg a Te a cE LIE TIED crpepiceery A 


meee 
67 + nee 


Gat 


we ee ee eee 


8 eee oe gece - - 
I, eS ~ 





‘ 
| 
e 


- -~ « eek ee ow eae memes ee = SEES eee ee cee st! eee otieewews renee ete | Te ee mene 8 taney SU RRS 


- Where there are cross demands, the party must be entered both as cre- 
ditor and debtor, and “ set off” must be written under the amount. 











Drsrtous. 
eS no earners etna ane Senate F meereemercvee = = Miao casenesccmenantre eines a a ae te ene an pets 
| | Nature 
Names | and coneider-| Witnesses, with 
Land descriptions | | When |(iood, bad,jaction of the! theic residences, 
No. and : Amount. contract-{ or doubt- | debt, also” [and other evidence 


places of abode ud, 


ful. securities | by which the debt 
of debtors. 


(if any) muy be proved. 
ret eae 


| 
on ! 6k camer one: ae ——— eed 
| | 
| 


| 
! 





- , 


: 


eee ee ewe, 


| | 
: | 


| 
| 
| 


ee et ee ete wen eee ee 


- eGR. ee ee te or 


nce oe Le me, eee = = 
On ree FR ERE On oe, og . -- 


| 
| 


ieee em eeeee ee ee eee ee 
ee ee oe nee 


| | | 
N. B.—If property has been taken possession of by the common assignee, 


it must nevertheless be fully entered in the schedule, 
1 23 


| 
| 
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Property 1n Posstasson. 





Interest in land, bon- /Nescribe the quantity of estate, if Jess 
wes, rents, or other| than the absolate proprietary right, 
real estate. ... .../ as lease for years, lease for liver, 

&c. ; local description, names of 
tenants, annual reut or value ; state- 
ment of incumbrances(if any) there- 
upon, with description of them, and 
dates o% 


Goods choses in action. Household furniture ses. os 
Wearing apparel (not excepted) ... 
Jewels, trinkets, and ornaments 
Plate, linen, china, glass 
Wines and other liquors 
Books, prints, and pictures 
Horse and other animuls 
Carriages 


Farming stock, crops, and imple- 
ments of husbandry ; 


e e e 

e e > e e 

e e e e > 
ee ne ee ee a ee RS 


| Other crops on cultivation... 


Stock in trade, machinery and uten- 
sily, in my business of 





Ships and sharers of ships, describ- 
{ ing the ships by name and master, 
or other sufficient description. 


* 





' other property not particularly 
| specified... 3a aut we 
3 


Property iu public se- Describe the fund, stock, company, 
curities, Indian or security, &v., and state in whose 
otherwise, shares iv| mame, and also when and by 
Companies, Annui-| whom, the lust dividend or other; 
ties, &a. payment in respect of the same 

was received, and shares of estate. 


| 
| 
Cash, bills, notes, bonds, &c. ; 3 


Unpaid legacies ... | Legacies, shares of intestates’ es- 
tates, with all particulars concern- 
, ing the same “ és si 


' 
ERE erepn eminem rane EEE AEA A a EGS oe 2 Pe tT ao! ee ee a EE 
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Tr 


Prorgrty mm Reversion, Pracra, Pansions, ALLOWANCES, ‘Riaears, 


Axo PoweErs. 


Contingent as well as vested interesta must be entered. 
Real and personal estate and effects in whioh I have any interest in 


reversion, remuinder, or r expectancy. 








sseemeeena anal 





| 


1. 

Interesta in land, hou-|Describe the property asin the divi- 
Bes, 1ENts, eal: othe: siou relating to property in posses- 
real estate: sion ; ndd a description of the na- 

) ture of the interest, and from whom 

Personal property, as} and in what manner it is derived, 
yoods and certain with nameannd descriptions of per- : 
choses in action. sons how enjoying the same, the 

3. value or annual value, according to 

Other personal proper-| the nature of the property, aud in 
ty as public securi-| Whose name or names the property 
ties, Indian or other-| now stands, or who has the legal in 
wine, shares in com: terest therein, according to the na- 
Paes, ANNDINER, ture of the property 











Places, pensions, and|Places of employments held by me, 
allowances in porses 8-| with the salaries, feer, and emolu- 
sion or reversiop. ; mente thereof; alee all pensions and 

allowances in possession or rever- 
sion held by me, or by any other 
. person or persons for me or on my 
| behalf, or of or from which I derive 
or may derive any benefit 


rts meee eh nt Sra Ra een eee 


Rights and powers .... Rights and powers which I or any 
( other person or persons in trust for 
me, or for my une, benefit, or advan- 








Se, 





tage, am or are In any manner 8ejz- 
ed or porsessed of or interested in 
or entitled unto, or which I or any 
other peraon or persons in trust for 
ine or for my benefit have any power 
| to dispose of, charge, or exercise, 
for my beuefit or advantage 


a i ne ee en ee 


eR = apie maT a 





— me ao ee ere 


Excepted urticlens _. Excepted articles, and the value 
thereof 


‘Give ® full description of the re 
) ed articles and their calue 


Ak Lh NR TY epee 


The schedule to be signed by the insolvent, and witnessed by hie altorney. witnessed by hie attorney. 


—— 


$ 


iva 


‘ 


{ 
1 


renee oe 2 


A similar form must be adopted in the case of a joint schedule. 


lae of my in- 
rest, if now 


ae ee 6 eee Basted 


be sold.. 
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SCHEDULE (D). 
Form of Petition for Adjudication of Insolvency. 


Foru No. 1 
In the Court for the Relief of Insolvent Debtors. 
In the Matter of , an Insolvent. 
To the Honourable the Commigsioners of the said Court. 
The humble petition of , of ; 
Showeth, 
That on or about the day of the said [here state the time 


and place of the charge in execution or commitment of the prisoner, and the 
amount of the debt or sum of money for which the prisoner shall have been so 
charged in execution or committed }. 

That your petitioner is desirous that the said prisoner should be dealt 
with according to the provisions of the Act for the Relief of Insolvent 
Debtors in India. 

Your petitioner therefore humbly prays that the said may be 
adjudged to have committed an act of insolvency, pursuant to the provi- 
sions of the Act for the Relief of Insolvent Debtors in India, and that the 
proper order may thereupon be made. 

And your pet.tioner, &o., 

Form No. 2. 
Ta the Court for the Relief of Insolvent Debtors. 
Tn the Matter of , any Inrolvent. 
To the Honourable the Commissionors of the said Court. 

The humble petition of , of : 

Sheweth, 

That , late of , (heretofore and upto carried on the 
trade or business of at ), and thereby, as your petitioner is 
advised, became a trader within the meauing of the baukrupt laws. 

That on or about the day of the said [here state 
shortly the act or acts of insolvency relied on}, whereby, as your petitioner is 
advised and believes, the said is liable to be adjudged to have 
committed an act of insolvency. 

That at the time aforesaid the said was and now is indebted 
to your petitioner in the sam of [state for what the party is indebt- 
ed, as for goods sold and delivered, &.]. 


Your petitioner therefore humbly prays that the said may be 
adjudged to have vommitted an act of insolvency pursuant to the provi- 
sions of the Act forthe Relief of Insolvent Debtors in ludia, and that the 
proper order may thereupon be made. 

And your petitioner, &. 

Note. 

The blanks must be filled up and the parts within brackets varied or sup- 
plied as the case may require. 

A similar form must be used in the case of a joint petition. 
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SCHEDULE (&). 


Form of Petition for Discharge in the Nature of a Certificate of an 
Insolvent not a Trader. 
In the Court for the Relief of Insolvent Debtors. 
In the Matter of , aD Insolvent. 
To the Honourable the Commissioners of the said Court, 
The humble petition of the said Insolvent. 

Sheweth, 

That on or about the day of [the circumstances to be 
stated shortly]. 

That tho estate of your petitioner has realised one-third of the amount 
of the dobta established in this Court in the matter of the said insolvency 
for that the major part in number and valae of the creditors of your peti- 
tioner contained in the ssid schedule, or who have since established their 
debta in thie Court, bave consented to the discharge of your petitioner from 
all further liability in respect of his afuresnid debts, provided that this 
Court shall so order], as appears by the schedule annexed to this petition, 
to which your petitioner craves leave to refer. 

That your petitioner is desirous of obtaining a discharge in the nature 
of acertificate under the provisions of the said Act. 

Your petitioner therefore humbly prays that he may be discharged 
from all liability in -eapect of such debts, and that all necessary directions 
may be given for that purpose. 


And your petitioner, &c. 
Note. 


The blanks must be filled up, and the parts between brackets varied, as the 
case may require. : 

The schedule to contain a copy of the original schedule, and of the debts 
proved since, if any, and the consents of the creditors must be signed by them, 
or thetr attorneys specially authorized. 


SCHEDULE (F). 
Form of Petition for Discharge in the Nature of a Certificate of an Insolvent 
Tr : 
In the Court for tho Relief of Insolvent Debtors. 
In the Matter of , an Insolvent Trader. 
To the Honourable the Commissioners of the said Conrt. 
The humble petition of the said Insolvent. 


Sheweth, 

That your petitioner, prior to hia insolvency, hereinafter mentioned, 
carried on the trade or busineas of , and thereby became a trader 
within the meaniog of the bankrupt laws. 

That on or about the day of your petitioner petitioned 


for his discharge under the Act for the Relief of Insolvent Debtors in India 
(or was adjadged by this Coart to have committed an act of insolvency). 


That on or about the day of your | pacetange duly filed his 
echedale in this Court, and that your petitioner is desirons of abtainins a. 
discharge in the nature of a certificate under the provisions of the Act re- 
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lating to Insolvent Debtors in India ; and he therefore humbly prays that 
all necessary directions may be given for that purpose, and that your peti- 
tioner may, by the order of this Court for hia discharge in the nature of ® 
certificate, be discharged from ull liability in reapect of the debts or claima 
established, or which might by law be proved in this Court, in the matter 
of his insolvency. 

And yoar petitioner, &c. 

pee Note. 

The petitioner must annex to this petition a copy of his schedule, and in- 
clude all debts established, thuugh not included in the schedule as oriyinally 
filed. 

The blanks must be filled up, and the parts between brackets varied, as the 
case may require. 

a nen 
The Rules and Orders now in force yor regulating the Proceedings of the 

Court for the Relief of Insolvent Debtors shall be, and the same are, here- 

by repealed on and after the Ist day of January 1849 ; an?! he following 

Rules and Orders are hereby made for reyulating the Proceedings of the 

said Court on and after the Ist day of January, 1849. 


I.—All Summonser, Precepts, Rules, Orders and other Process to be 
issued by the Court for the Relief of Insolvent Debtors at Madras shall be 
prepared, made cat, and signed by the Principal Officer of the suid Court, 
who shall be called the Chief Clerk ; and all Petitions, Affidavits, and other 
Proceedings shall be filed by the said Chief Clerk of Record. The Office of 
the said Chief Clerk shall be open every Monday and Thursday between 
the hours of ten in the forenoon and four inthe afternoon, and on such 
other days and at such hours as the Court shall hereafter direct ; and the 
Offive of the Official Assignee shall be open every day (Suudays and Publio 
Holidays excepted) from twelve till twa. 

I].—In every case the Attorney shall personally, and not by his Clerk 
or any other Person, accept the retainer of a Prisoner, and the Prisoner 
shall sign the retainer, and at the same time the Attorney shall sign his 
acceptance thereof : Provided that incase of the illness of such Attorney 
or of his abrence from Madras such retainer may be received and accepted 
for him by some other Attorney of the Court personally, the cause thereof 
being stated in such acceptance. 

IlI.—The Attorney of every Prisoner, and all opposing Creditors 
whore costs are ordered to be paid by the Insolvent or ont of the Inaol- 
vent’s entate, and all other Persons requiring their Bills of Costa to be taxed, 
shall cause their respective Bills to be taxed by the Master of the Supreme 
Conrt. 

IV.—No Attorney shall directly or indirectly employ the Gaoler, De- 
puty Gaoler, or any Prisoner, or other Person contined or residing within 
the said Gaol, as Clerk or Agent to solicit retainers or to transuct any basi- 
nons whatéver relating to proceedings in the said Court toaching the relief 
or discharge of any Prisoner, and no Attorney shall continue to pra tise 
in the said Court for the Relief of Insolvent Debtors whilst he shall him- 
self be a Prisoner. 

V.—In all cases there shall be filed with the Petition a CertiGcate 
from the Gaoler of the day or days and cause or causes or detainer againat 
the Prisoner. 

VI.—The Chief Clerk, upon the filing in his Office of the Schedule of 
thedebts and effects of any Lagolvent Debtor in custody, shall forthwith 
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canse a copy of such parte thereof as contain the particulars of the Insol- 


vent's estate and effects and of the debts stated to be owing to him to be 
made out and delivered to the Official Assignee. 


VII.—Notice of the filing of every Petition and Schedule and of every 
adjudication of an act of Insolvency, where an adjadication has been pro- 
nonnced, and of the time ard place appointed for the hearing of the matters 
of the Insolvency, and that an order hax been made by the Court for vest. 
ing the estate and effects of anch Insolvent in the Official Assignee—Per 
Ord. Cur., 9th September 1853—shall be given to Creditors and Persons 
claiming to be Creditors, whether such debts are admitted or disputed in 
the Schedule, in the followiug manner :— 


In cases where the Creditors or Persons claiming to be Creditors are 
resident within the local limits of Madras, such notice shall be served per- 
sonally apon sach Creditors or Persons claiming to be Creditors and also 
upon the Attorney of every detaining Creditor suing by Attorney twenty- 
oue days at least before the day of hearing. In cases where the Creditors 
or Persons claiming to be Creditorg reside beyond those limits in any part 
of the territories of the East India Company, such notice ahall be sent by 
the ordinary poet, And in all cases notice ta the like effect shall be pub- 
lished in two succeasive numbers of the Fort S!. George Gasette, which 
shall be published next after the making of the vesting order of the ap- 
pointment of the day for hearing.—ler Ord. Cur., 9th September 1853— 
unless in any case the Conrt shall otherwise direct, All Affidavits of the 
service of such notices as are required by Rule VII, shall be prepared and 
left, with Chief Clerk one week before the day of hearing.—Ord. Cur., 24th 
March 1849. 


VIiII.—Where a vesting order of the estate of a Prisoner has been 
made on the Petition of a Creditor, notice thereof, together with an order 
to file a Schedule, shall forthwith be given to such Prisoner by service of 
a copy of the same, and delivery to the Gaoler shall be deemed good ser- 
vice of such notice and order upun the Prisoner in sach case. 


1X.—The appearance at the hoaring of any Creditoror other Person 
entitled to notice shall be deemed a waiver by him, her, or them, of auch 
notice when there shall have been none, or of any defect or irregularity in 
the form or service thereof, unless the Court shall otherwise direct. 


X.—The proof of notices published in the Guzette of the Presidency 
shall be by the production of the said Gasette without other proof, and the 
proof of other notices shall be ordinarily by Affidavit unless the Court shall 
think ft to call for viva voce testimony, in which case the deponition of the 
witnens shall be taken in writing by the Chief Clerk of the Court. 


XI.—No Creditor shall be allowed at the hearing to oppose the dig- 
charge of a Prisoner, unless be shall have served the Prisoner with votive 
of bis intention to oppose him, stating in such notice the specific gronnds of 
hia cprosition three clear days before the day of hearing, and also shall 
have left » hike notice at tho Office of the Chief Clerk before the day of 
hearing : Provided always that the Conrt in ita discretion may allow other 
grounds of opposition to be gone into.— Per Ord. Cur., 9th September 1853, 

XII.—At the hearing, the examination of the Prisoner by the Court 
shall be taken down in writing by the Cuivf Clerk, aud sbull be signed by 
the Prisoner and filed in Court. 

XITI.—In all cases of opposition to the discharge of an Insolvent, 
where the Insolyent’s Petition shall be dismissed, the Court shall, if it 
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think fit, order the costa of the opposing Creditor or Creditors to be paid 
by the Insolvent. 

XIV.—The Official Assignee shall be entitled to five per cent. Com- 
mission on the principa) sum forming the proceeds of each estate distribu- 
table as dividends ; and if sash Commission shall not produce Rupees two 
hundred in any one month, his remuneration shall be made up to this 
amount by taking the sum required for that purpose out of the interest of 
the Government Socurities in which his collections are invested.—Ord. 
Our., 4th May, 1849.—Ord. Cur., 5th Octoher, 1855. This rule now stands 
as originally printed and passed on 22nd December, 1848. 


XV.—The Official Assignee, and every person who shall hereafter be 
appointed to that office, previously to his admission thereto, shall give good 
and sufficient security by Bond to the Chief Justice for the payment of such 
sum of money as the Court shall diract, with two or more able sureties to 
be approved by the Master; which Bond shall be conditioned for his duly 
accounting for and administering all estates committed to bis charge as 
Official Assignee, and the same shall be deposited with and kept by the 
Accountant: General, subject to the order of the Court. 


XVI.—The Official Assignee shall proceed with all diligence to col- 
lect and get in the estate and effects of insolvent persons committed to 
his charge, and shall pay in or deposit the same in the Honourable Com- 

ny'’s Treasury with the privity of the Accountant-General, retaining in 

is hands from time to time sach suis only as may be necessary for imme- 
diate purposes ; Provided nevertheless that the Official Assignee shall at no 
time retain in hie hands a larger sum than two thousand rupees on the 
whole without the order of the Court. 


XVII.—Whonever is shall become neceessary for the Official Assignee 
to obtain any Money, Bonds, or other Securities ont of the Honourable 
Campany’s Treasury for the purpose of distributing the same amongst the 
creditors entitled thereto, the mode of obtaining such Money, Bonds and 
Securities, shall be by order of the Court for the Relief of Insolvent Dub- 
tors, signed by the Chief Clerk, and countersigned by one of the Judyes, 
for the payment and delivory of the said Money, Bonds aud Securities to 
the Official Assignee, which order shall be by Lim presented to the Account. 
ant-General and Treasurer in the same munner as any order of the 
Supreme Court of Madras for the payment out of the Treasury of Money, 
Effects, or Securities of the suitors of the Supreme Court under order of 
the said Court. 


XVIII.—The Official Assignee shall enter into a book to be kept by 
him for that purpose separate and distinut accounts of each estate under 
his charge and of all such sums of Money, Bonds and other Securities 
for Money, Goods, Effevta, and Things as shal! come to his hands or to the 
hands of any person employed by him, or in trust for him as such Official 
Assignee, and likewise of all paymenta made by him for and on account 
of the said estates, specifying the dates of such receipts and payments res- 
pectively. 

XIX.—The Offivial Assignee shall twice in every year, that ie, on the 
Ist day of January and the lst day of July, or on the Ist day after those 
days on which the Court for Relief of Insolvent Debtors shall be sitting, 
exhibit and deliver in open Court a trne and perfect Schedule of all soms 
of Money, Bonds, and other Securities reveived on account of each estate 
remaining under his charge, together with the payments made thereont 
during the preceding half-year, and the balances; an daiso of all estates 
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wherein dividends shall have been ordored to be paid and shall have been 
paid over to persons entitled to the same during the prevediug half-year, 
specifying the amount of such dividends; which Schedaole shal), on and 
after the Ist day of January 1849, be in the form following :— 


Part Ist.—Containing the particulars of all estates committed to his 
charge since the period of exhibiting his last preceding Schedule. 

Part 2nd.—Coutaiving the particulars of all estates committed to hie 
charge prior to such last-mentioned period, on account of which he shall 
have received any Money, Bunds, or othe: Securities sabsequently to such 
last-mentioned period. 


Part 3rd.—Containing all estates wherein dividends shall have beon 
paid over to the parties entitled thereto since the period of exhibiting his 
Just preceding Schedule, specifying the amount paid aud the amount re- 
maining unpsid, 

XX.—Previoas to the Official Assi,znoe exhibiting and delivering in 
open Court hia Schedule in pursuance of the preceding Rule, he shall lay 
the same, together with the Accounts of each estate aud the Vouchers re- 
lating thereto, before the Master, in order that such Schedule may be ex- 
amioed and the several Vouchers compared with the Accounts of the estates 
therein described. 

XXI.-—In all cases where the Courts shall direct that tho estate and 
effecta of any Insolvent shall be received by the Official Assignee and any 
Special Assignee, or Assignees jointly, all Moneys, Jewels, and Securities 
for Money belonging to each estate shall within seven days after the re- 
ceipt thereof be paid or delivered and bo kept in deposit in the Bank of 
Madras ; and no part thereof shall be withdrawn therefrom but upon the 
order in writing of all such Assignecs, or of any two of them, of whom the 
Official Assignee shall be one. 


XXII.—The Chief Clerk shall, immediately after the hearing of any 
Insolvent upon his Petition, and after adjudication of the Court thereon, 
deliver over to the Official Assignee the Schedule of the Insolvent, which 
shall be thereafter kept in the Otfice of the Official Assignee. Provided 
that if the Schedule be reqaired by the Chief Clerk for any temporary pur- 
pose, it shall be delivered out to him aa often 4s may be necessary, and 
shall be restored to the custody of the Olicial Assignee as soon as such 
purpose bas been falfilled. 

(Signed) EDWARD J. GAMBIER. 


( , ) W. W. BURTON. 


Additional Rules for regulating the Proceedings in the Court for the Relief of 
Insolvent Dehtors at Madras, made and passed by the Supreme Cuurt of 
Judicature there and read in Court on the 9th day of September 1858, 
That henceforth the following Rule be substituted for Rule VII :— 
Notice of the filing of every Petition and Schedule and of every ad- 

jadication of an act of Insolvency where an adjudication has been pronounced 

and of the time and place appointed for the hearing of the matters of the 

Insolvency and that an order has been made by the Court for vesting the 

estate and effects of such Insolvent in the Official Ansignee shall be given 

to Creditors and Persons claiming to be Creditors whether such debts are 

admitted or disputed in the Schedule in the following manner. Iu cess 

where the Creditors or Persons claimivg to be Creditors are resideut with- 
u 23 
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in the loca] limits of Madras, such notice shall be served personally upon 
such Creditors or Persons claiming to be Creditors and also upon the At- 
torney of any detaining Creditor suing by Attorney twenty-one days at 
least before the day of hearing. In cases where the Creditors or Perrons 
claiming to be Creditors reside beyond those limits in any part of the terri- 
tories of the East India Company, such notice shall be sent by the ordinary 
post. And in all cases notice to the like effcct’ shall be published in two 
successive numbers of the Fort St. George Gazette which rhal] be publish- 
ed next after the making of the vesting order or of the appo!r.tment of the 
day for hearing, unless in any case the Court shal! otherwise direct. 
Provided always that the Court in its dis- 
Proviso to be added cretion may allow other grounds of opposition 
to Rule XI. to be gone into. 


XXITI.—That every Insolvent shall file with his Schedule a general 
Balance Sheet of his receipts aud expenditure, which account shall in no 
case commence later than twelve Calendar months before the filing of the 
Schednle. But if at any time subsequent to the date of the earliest debt 
in the Schedule any property shall have gone from the Insolvent by sale, 
assignment, mortgage, distress, execution, or by any means other than the 
ordinary course of trade or living, the account shall commence so as to in- 
clude all such transactions, and every Insolvent shall also state in the aaid 
general Balance Sheet the cause of his present insolvency and the amount 
of debts, if any, «iill due by him under any prior insolvency. 

XXIV.—That no dividend shall be reserved for any disputed claim or 
debt that shall not have beer substantisted before or at the sitting of the 
Court at which the dividend shall be declared, unless the Court shall 
direct sach reservation to be made. 


XXV.—That the Court in its discretion, and if it thinks fit toa ward 
any costs, may do so against, or to any Assignee, any Insolvent fiually dis- 
charged, any Petitioner for revocation of adjudication, any Creditor or any 
Person interested in an Insolvent estate applying, opposing, or appearing 
on any application, and either out of the estate or out of the private monies 
of any such Person or Party, and may direct to what amount, how, when 
and in what manner, and by whom the same shall be paid, recovered, or 
retained. 

XXVI.—That the Official Assignee shall be at liberty to apply to the 
Supreme Court or to the Insolvent Court to permit him to proceed in Equity 
or at Law, or in the E-clesiastical, or Admirality Jurisdiction, or to defend 
any suit or action, or tuke or defend any proceedings without the payment 
of any fees of office to the Officers of the Supreme Court or Insolvent Court 
in respect of any demand, cluim, or right against or belonging to any In- 
solvent estate, wherein no assets have been received, and wherein there are 
no assets expected or recoverable except such as shall be the subject of 
auch suit or action : Provided always that such fees shall be a primary 
charge on and payable out of the assets recovered therein. 

TaBie or Fees.—From and after this date the folio in the Table of Fees 
shall be deemed to consist of 90 worda instead of 72, und all charges by the 
folio shall be made at the rate of 5 Annas per folio instead of § Annas as 
heretofore. 

The Table of Fees of the Court for the Relief of Insolvent Debtors. 


The Folio in this Table shall be deemed to consist of 90 words, and 
four figures shall de calculated as equal to one word. 
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Attorneys. 
- Re. a. 

1. For retainer... bee oe a or wv 1 4 
2. For every necessary Letter... i oa 1 2 
3. For every attendance in Prison or in Client's house, or else- 

where out of their own Office, at the Client’s request .. 3 8 
4. Lf necessarily detained beyond an hour, for each additional 

hoor See sie see ace sie . 3 8 
5. For every attendance at their own Offices ae . 112 
6. For every attendance onthe Chief Clerk or Official hasig: 

nee or other Officer at their Offices in the Court House on 

Matters of courso ... ats ee 3% -. 1 O 
7. For attending Court on motions “ae ist . 2 O 
8. For attending Court on hearing ws ved . 5 8 
9, For attending in Court each day the caso is in the paper and 

not called on gis aa a . 3 8 
10. For attending Master to tax Costs, sch hous iss .1 8 
11. For attending any Officer of the Court on matters referred ‘s 

him, for every hour .-3 8 
12. For every necossary attendance not otherwise provided for... 1 8 
13. For drawing every Petition, Schedule, and every other pro- 

ceeding, matter, or thing not otherwise provided for, the ' 

first folio ... sa ase ass - .- 1 O 
14. For every other folio ... or ‘ia bas -«-» O 5 
15. For engrossment or fair copy, per folio ... in - O 5S 
16. For notices including copy and service within the Black Town 

and Fort ... és ae - 1 Q 
17. For every milo beyond the Black Town and Fort  O 8 
18. For all copies not otherwise provided for, per folio . O 5S 
19. For perusing papers preparatory to hearing and examining 

witnesses, &c., as instructions for Brief, subject to be in- 

creased in extraordinary cases ee hee te 2 0 
20. For short instructions to Council to move ove 0 12 
21. For special instructions to do tie -112 
22. For drawiny Brief, each Brief sheet of 5 folios... - do QO 
23. For fair copy of do., each sheet... ase . 3 O 
24. For every other matter not hereinbefore specified, the same 

fees as in small causes on the Plea side of the Sapreme 

Court. 

Sheri. 

1. Forexecuting every attachment and other Process which may 

issue to him see Te eis aes . O 8 
> ] 


For returning same a gee oe oe O § 
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Rs. a. 
3. Fur every search in his Office ... a aoe 0 8 
4. For every certificate eee 0 8 


Master and Taxing Officer. 
1, For passing and certifying the Official Assignee’s half-yearly 
Schedule, each Estate where One Hundred Rupees or 
more shall huve been received or disbursed dee 
2. For every Voucher or Exhibit in passingsuch Schedule ...0 4 
3. For every hour employed in the investigation of matters re- 


ferred to him by the Court ... see ‘iis . 2 O 
4. For less than an hour <e ae as .3 8 
&. For every Report or Certificate on conti referred to him, st 

exceeding 10 folios... oe ae ave . S O 
& For every folio exceeding 10... (es . O 8 


7. For taxing Bill of Costs and for every alter matter 
not hereinbefore specified and required to be done by the 
Master, the same fees as on tho Plea side of the Supreme 


Court. 
TABLE OF FEES. 


INSOLVENTS’, Court. 

It is ordered that the following Rule be read and passed asa 
Rule of the Court for the relief of Insolvent Debtors to take effect 
from tho 12th day of February 1875. 

Instead of the fees now payabie to the Chief Clerk, Sealer and 
Interpreterg, there shall be paid in respect of each document specified 
in the Schedule hereto the fee indicated by the said Schedule as the 
proper feo for such documont. 

(Signed) W. Morgan, Chief Justice. 
( . ) Ws. Hottoway, ‘> 
{ , ) L. C. Innes, 


( ” ) Jas. Keenan, r Judges. 


( , ) J. R. Kinpgrsrey, 
Hion Court, Mapras, ? 5 
12th February, 1875. 
Schedule, 


Petition for the benefit of the Act se ese 15 O 
Every other documeut which requires to be filed, except 
affidavits of service and notices of opposition ... vei 
3. Summons and other process, for each person summoned ... 2 0 
4. Rule or Order of Court, except veating orders and orders to 
bring up Insolvent from Gaol on sa os setae 


oe 


qe 
© 
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Ra. 4. 

5. Certificate granted by the Chief Clerk ... ave w 1 0 

6. Application for a search not exceeding one hour ... we 2 O 

For every other hour, or part of an hoar ee . 3 0 

7. Notice of opposition left at the Office of the Chief Clerk ...2 06 
8. Application for the attendance of the Chief Clerk before the 
High Court or a Judge in Chambers with papers from his 
Office by order of the Court or a Judge or at the request 

of any party a one soe . 1 0 

9. Affidavit of Service »~ 2 0 

10. Copies of all papers, per folio ide .0 6 

11. Commission to examine witnesses or other commission 6 0 
12. Examination of an Insolvent of witness roduced into writ- 
ing at the requisition of a party interested, not oxceed- 

ing three folios oe ene «o 1 8 

For overy other folio wie i . O 8 

13. Application for the attendance of an evecare as tho 
Gaol avs sis ses as ~ 3 8 


Tho other fees for interpreting and translating to be tho samo 
as in the High Court. 

The folio to cosist of ninety words and four figures to be 
calculated as equal to one word. 


—— 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


Court ror Renier or INSOLVENT Deprors. 
Monday, the Zist day of January 1884. 
Tt is ordered that the following rule be read and passed as a rule 
of the Court for the Relief of Insolvent Debtors to take effect from 
the first day of February 1884. 


The following fees shal! be taken in lien of or in addition to the 
fees leviable under tho order of Court of Febraary 12th, 1875. 


Rs. a. 

l. Petition by debtor for the benefit of the Act in lieu of 
Rupees 15 es ses ‘ies . S O 

2. Petition by creditor for a declaration of an act of Insol- 
vency ee oes oes oe oD O 


3. With every soch petition there shall be deposited a fee to 
becalculatad by the Chief Clerk for defraying the costa of adver- 
tisement of notice (where such notice is required) and of adjudication 
in the London Gazette and in the Gasette of the Presidency. If no ad- 
judication is made, a certificate will issue for the recovery of the fee e 
for advertisement of adjudication. 
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4. With every notice for an order of discharge there shall be 
paid a fee caloulated by the Chief Clerk for defraying the cost of ad- 
vertising the order in the London Gazette and in the Gasetie of the 
Presidency. 


Nothing in the rules of Febrnary 12th, 1875, or in these rales 
shall prevent the Court from accepting and adjudicating on a petition 
presented by a debtor detained in jail under civil process. But if it 
shall appear that auch debtor has available assets such assets shall be 
applied in the first instance to the discharge of the fees leviable 
under the said rules. 

(Signed) Cuagues A. Turner, Chief Justice. 
( 5 ) dames Kerway, 7 

( , )d. BR. Kinverszrey, 

( , ) T. Morrosawmy Atyagz, Judges. 


( , )P. P. Horeutys, J 
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VILAGE MUNSIFS COURT. 
M. ACT No. I. OF 1889. 


Passep ON THE SOTH JANUaRY 1889, 


An Act to consolidate and amend the law relating to the Courts of 
Village Munsifs in the Presidency of Fort St. George. 





Wreaeas it is expedient to consolidate and amend the law relating 
to the Courts of Village Munsifa in the Presi- 
dency of Fort St. George; It is hereby enacted 
as follows : 
CHAPTER I. 
PRELIMINARY. 


1. (1) This Act may be called ‘“ The Madras Village Courts Act, 
Short tide and com. 1888,” and shall come into force at once except 
mencement. that clauses (2)’to (8), both inclusive, of sec- 
tion 9 shall only come into force under an order by the Governor in 
Councii provided for in clause (1) of that section. ) 

(2) It extends to the territories subject for the time being to the 
Governor in Council of the Presidency of Fort 
St. George, except the Scheduled Districts as 
defined in Act No. XIV of 1874, and the Town of Madras. Provided 
that the Governor in Council may by notification in the Fort St. George 
Gazette from {ime to time withdraw any village or area from its operation 
and cancel such notification. 

2. (1) The enactments specified in the schedule hereto annexed 
are repealed to the extent mentioned in the 
third column thereof. 

(2) But all coarts constituted, limits fixed, appointments, declara- 

Courta constitnted, &@c, tions and rules made, jurisdiction and powers 
under repealed Acts. conferred, forms prescribed, and directions 
given uoder Madras Regulation IV of 1816, or Madras Act No. TV of 
1888, shall, as far as may be, be deemed to have been respectively cons- 
tituted, fixed, made, conferred, prescribed and given under this Act, 

(3) Any enactment or document referring to Madras Regulation 

References in previous IV of 1816 or to Madras Act No. IV of 1883 
Acts. shall, so far as may be, be construed to refer to 
this Act or to the corresponding portion thereof. 

3. All suits pending in the Coarts of Village Munsifs at the time 

Application of Act to of this Act coming into force shall be deemed 
suite or decrees pending. to have been instituted under this Act, and all 


Preamble, 


Local extent. 


Enactments repealed. 
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decrees passed by Village Munsifs before such date may be executed 
under the provisious hereinafter contained relating to execution of de- 
crees passed under this Act. 

4. When any village or area is withdrawn from the operation of 

picaciuuyaneeiiavand this Act, all auits peuding:in a Village Court 

decrees pending in area therein shall be heard aud determined, and all 
withdrawn from Act. decrees passed by such Court and remaining 
unexecuted shall be executed by the Civil Court which, if tue suit were 
about to be instituted, would bave jurisdiction to try it. 

Such suits shall be tried and such decrecs shall be executed as suits 
instituted in, and decrees passed by, such Civil Court. 


5. Inthis Act, unlessthere be something 
repugnant in the subject or context— 
“Village” means in a permanently settled estate a local area for 
which ut the passing of this Act there is a Vil- 
Jage Munsif’s Court constituted under Madras 
Regulation IV of 1816 or tor which a Village Court has been establish: 
ed under this Act ; and elsewhere a local area recognized by Govern- 


inent from time to time as a village fur purposes of collecting the land 
revenue, 


Interpretation claneec. 


“Village.” 


“ Village Munsit’’ means the Judge of the 
Court of a Village Munsif established under 
this Act. 

“ Village Court” shall include a Bench 
constituted under sectivn 9. 

“ District Judge” or ‘ District Munsif” 
wweans the District Judge or District Mansif 


withio the local limits of whose jurisdiction the 
Village Court is situate. 


“Village Munsif. " 


“Village Court.” 


“District Judge” and 
* District Munsif.” 


CHAPTER II. 
EstTaBLiSHMENT AND ConstiruTiION oF ViLLace Cocrrs. 


6. The Governor ia Council may from 
crmablishment of Village time to time by order to be notified in the 
District Gazette— 
(1) group two or more villages und establish one Village Court for 
them in lieu of the several Village Courts previously exiating therein ; 
(2) constitute divisions in any village, and establish a separate 
Village Court for each of euch divisions in lien of the Village Cours 
previously existing in such village ; 
(3) establish a new Village Court for any specified area, 
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A Village Court established under this Act shall be held before a 
- ‘illage Munsif appointed or a Bench of more than one Jadge conati- 
“gated as hereinafter provided. 
7. Village Munsifs shall be appointed by the Collector of the 
Apoointment of Village district subject to such rules as the Governor 
Munsif. in Conncil may from time to time presoribe ; 
provided that no person not residing within the village shail be eligi- 
ble for that office. 

8- The Collector of the district may suspend or remove a Village 

Suspension or removal of Munsif for incapacity, negleot of duty, miscon- 
Village Alunsif. duct or other just aud aufficient cause, and 
shall do so, on a requisition passed by the District Judge for like cause 
appearing io the judicial proceedings ofa Village Munsif. 

From every order suspending or removing a Village Munsif, an 
appeal may be made within three months to the Board of Revenue, if 
the order was passed by the Collector without orders from the Diatriot 
Judge, or to the High Court if pussed upon euch orders. The decision 
of the Board of Revenue or High Court as the case may be on all such 
appeals shall be final. 

9. (1) Tbe Governor in Council may, by order to be notified in 

. the District Gazette, direct that the following 
ee Spalcation clauses of this section be brought into force from 
te any village by notificas any specified date in any village, or iv the vil- 
ie lnges within avy area, and may from time to 
time modify or cancel such order. 

(2) For every village in respect of which such an order is in 

List to be raaintained of f0FC@, and subject to ang ruies which the Gover- 
peraone qualified to serve Dorin Covocil may make on this behalf, the 
on Beach. Collector shall prepare and maintain a list of 
the persons residing in the villaye and quulified to sit as membere of 
Bench for the triai of suits brought onder this Act. Such list shall be 
hung up io the Court-house of the Village Munaif, 

(3) In any suit which may be instituted before the Village Conrt 

Hither party toasnit Of any such village, the Plaintiff in his plaint 
may claim trial by Bench. or the Defendant in his answer, may claim 
that the suit shall be tried by a Bench of three Judges, and nominate 
as a member of such Bench any person named in the list mentioned 
in clause (2) of this section ; provided that such person is not his ser- 
vant, dependant, relative or tenant, or persouully interested iu the re- 
sult of the suit. 

(4) When the plaintiff has nominated such a person in his plaint 

Nomination of members the Defendant shall, by the summons, be re- 
of Beoch. quested to nominate one also. When the De- 

uu 25 
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fendant has demanded a Bench ard nominated such a person, the 
Plaintiff shall be required to nominate one also. When any person 
nominated to serve on a Bench declines or is unable to act, the party 
who numinated him shall be required to make a treeh. nomination. 
Atter two clear days from the date of a requisition under this clause, 
if jt has not been complied with, the Village Munsif shall himself aelect 
from the list 8 person to serve on the Bench on behalf of the person 
ao making default. 
(5) The Village Munsif shall sammon the two persons nominat- 
Members of Bench to be ©4 or selected as aforesaid to sit together with 
summoned by Munsif. himself for the trial of the suit. 
(6) The Village Monsif shall be the President of such Bench and 
shall regulate the procedure and issue all sum- 
Frogeaure: monses, notices and the like in his own name, 
but the Decree shall rnn in the name of all the three members of the 
Bevch. If the members of the Bench canuot agree, the opinion of the 
majority shall prevail. 
(7) No person summoned under this section to serve on a Bench 
Liability to serve on Shall be bound to sit for more than three days 
Bench. in any month ; provided that every such per- 
won shall be bound to attend the trial of any case which has been com- 
menced before him until its completion, 
(8) Whoever, being duly summoned under this section to serve 
Penalty for refusing or 0% 8 Bench, without reasonable excuse de- 
omitting to serve. clines or omits to do so, shall on conviction 
before a Magistrate be liable to a five uot exceeding Ks. 20. 
10. The Village Munsif shall keep a register of suits preferred 
. : ., othe Village Court und shall write the pro- 
Village Karnam to arsist : f 
Manaifin keeping reyinter Ceedings of the court and it shall be the duty 
of suite and record of pro’ = of the Village Karnam, if so required, to assist 
ceedings. in keeping such register aud in writing the 
proceedings of the Court. 
11. It shall be the duty of the village servant usually emploved 
Village servant to serve in carrying messages to serve all summonses, 
summonses, Zo. notices, and orders issued under this Act and 
to Act under the orders of the Village Munsif in seizing, selling, and 
delivering movenble properties attached under this Act, 
12. It shall be competent to the Collector of the district ; sub- 
ss ject to the control of the Governor in Council, 
oes ia ee to appoint any person in lieu of, or in addi- 
in nddition to, Village Kare tion to, the Village Karnam, or the village 
nam end village serveat. servant Ieutioned in section 1], to perform 


-the duties prescribed by aections 10 and ]] respectivels. 
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CHAPTER Iii. 
Juagispictiox, Res Jupicata axp Limitation. 
13. The following are the enits which sball be cognizable by Vil- 
Cognizance of suis by lage Courts (numely)—claims for money due 
Village Courts. on contract, or fur personal property, or for 
the value of anch property, when the debt or demand does vot exceed 


‘in amount or value the sum of Rupees twenty, whether on balance ot 


account or otherwise. 


Provided that nu action shall be brought 
in apy such court— 

(1) ona balance of partnership account unless the balance shall 
have been struck by the parties or their agents ; 

2) fora sbare or part of a share under an intestacy, or for a 
legacy or part of a legacy under a Will ; 

(3) for rent fur land unless such reot be due upon a writtea con- 
tract signed Ly the defendant ; 

(4) by or against Government or public officers intheir official 


Proviso. 


CAPACILY ; 
(0) by and ayainst minors vr persons of unsound mind, 
Note. 
See l. L. R., 13 Madr. 145, noted under sec. 15 of the Civil Proce- 
dure Code. 


14. With the written consent of both parties executed before the 
Jurisdiction up to Re Ceurt, a Village Gourt may hear and determine 
200 with consent. suits of the nature described in section 13, the 
amount or value of which shall not exceed Rs. 200, 
15. Subject to the provisions contained in section 16, every suit 
Court in which suit to be Dreught under this Act shall be instituted in 
instituted. the Court of the Village Munsif within the 
Jucal limits of whose jurisdiction all the defendants at the time of the 
commencemrut of the suit reside, or carry on business, or personally 
work for puiu. 


‘+ 16. No Village Munsif shall try any suit to which he is a party, 


Suis in which Cour. ia Of in which he is personally interested, or shall 
personally interested. udjudicate upon any proceeding counected 
with, or arising out of, sach suit. Every such suit or proceeding may 
be natitoted 4 in the Courtof the Muusif of any village immediately 
udjuiniog. 

17. No Village Court shall try any suit brought on a cause of 
uctiuu, Which has been heard and determined 
by acourt of competent jurisdiction, in a for- 
mer suit, between the sume partics, or those under whom they claim. 


Res Judicata. 
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18. Every suit instituted ina Village Court shall include the 

Suit to include whole Whole of the claim which the plaintiff is en- 

claim. titledito make in respect of the cause of action, 

but he may relinquish any portion of bis claim in order to bring the 
auit within the jurisdiction of such court. 


If a plaintiff omit to sue in respect of, or intentionally relinquish, 

Relinquishment of part ®2Y portion of his claim, be shall be precluded 

of claim. from bringing a fresh suit for or in respect of 
the portion so omitted or relinquished. 


19. Ifin the decision of o suit cognizable by a Village Court 
ach y ial Gatagwiiealion under sections 13 and 15, it becomes necessary 
of matters not cognizable to decide incidentally any matter in dispute 
by Village Courts, between the parties to the suit, concerning 
title to immoveable property, or the legal character of either of them, 
or of those under whom they claim, or the existence of any contract or 
obligation, which if it had been the immediate subject matter of the 
auit, would not be cognizable under this Act by a Village Court, it 
shall be competnt to the Village Court to decide such question of title, 
legul character, contract or obligation as faras may be necessary for 
the determination of such suit, but such decision shall not be evidence 
of such title, legal character, contract or obligation in any other action, 
thongh between the same parties or their representutives. 


20. The provisions of the Indian Limi- 
Limitation. tation Act, 1877, shall apply to suits and ap- 
plication under this Act. 


Provided that no suit or application shall be entertained by a Vil- 
lage Court after the expiration of three years 
from the time when the right to sue or wake 
the application first accrued. 


Q1. The District Munsif may, on the application of any of the 
parties, withdraw any suit from a Village 
Court and try the suit himself, asif it had been 
instituted in his Court, or transfer it for trial to any other Village — 
Court within the local limits of bis jurisdiction. Provided that any 
party applying to bave a suit withdrawn from a Village Court and 
tried by the District Munsif shall, before any such order of transfer 
is made, pay the amount of the fees payable under the Court Fees Act, 
1870, in respect thereof. 


Proviso. 


Transfer of suits. 
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CHAPTER IV. 
OF THE INsTITUTION AND Frame or Suits, Recoanizep AGENTS, THE 
Issuz anD Seevicke or Summons oN Partizs, ADJOURNMENTS 
AND CoNskQUENCcEs oF Non-APPEARANCE. 


22. Every suit onder this Act shall be instituted by presenting 
- Suit to be commenced 48 Plaint to the Village Munsif together with 
by plaint. as many copies thereof as there are defend- 
ants. One Copy shall be delivered or affixed as hereinafter provided to- 
gether with the copy of the summons. 
93. The plaint shall be written in the language of the village 
Particulars to be cone 2d signed by the plaintiff, or, in his absence, 
tained in plaint. by an agent duly authorized by him, and it 
shall contain the following particulers :— 
(a) The name, description, and residence of the plaintiff and de- 
fendant. 
(b) A concise statement of the cause of action and when it arose. 
(c) The relief prayed for,and the total amount or value of the claim. 
24. Any party to any suit before a Village Court may appoint 
Appearance in person or by vakalatnama any person to: appear and 
by agent. plead for him, but it shall be competent to the 
Village Munsif, whenever he thinks it necessary for the ends of justice, 
to order the personal attendance of any of the parties to the euit ; and 
if the party so ordered does not attend in person, he shall be subject 
to the same consequences as if he did not appear either in person or by 
an agent. 
25. When the plaint has been duly presented, the Village Munsif 
Summons to defendant Shall cause the sume to be registered, and 
how served. shall, by a summons in writing, require the dee 
fendant to appear and answer the claim on a specified day. The som- 
mons shall be served on the defendant personally and a copy thereof 
delivered to him by the village servant usually employed in carrying 
messages, or by any other person appointed by the Collector under sec- 
tion 12. 
26. Ifthe Village Munsif is satisfied that the defendant if evad- 
Mode of service when ing service of the summons, the Village Mun- 
defendant evades service. gif may order that it be served upon, and a copy 
thereof delivered to, an adult male member of the family of the defend- 
ant residing with him, or that a copy thereof be affixed -upon some 
conspicuons part of the house in which he geverally resides. 
97. Whenever it may be necessary to serve the summons upon a 
: defendant beyond the local jurisdiction of the 
dctecanos: evond “ocal Village Court, it shal] be forwarded to the 
jurisdiction of court. District Mansif, who shall cause it to be ser- 
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ved as if it had been summons issued by himself, and shall ther re- 
turn it to the Village Court, together with a report of such service. 
Such report shall be prima facie evidence of the facts stated therein. 
28. Ifa defendant does not appear in pergon or by agent on the 
sit Aer dafeadlant day fized, and it be proved that the summons 
does not appear. wis duly served, the Village Court may pre- 
ceed ex parte. 
If it is not proved that the summons was duly served, the Village 
Munsif shall issue a fresh summons, 
Every defendant may claim to clear days’ notice of suit, and if the 
Defendunt can claim two SUMMONS Was not served ip sufficient time to 
days’ notice of suit. enable him to answer on the day fixed, the 
hearing shall be adjourned to # future day, of which written notice 
shall be given to defendant. 
99. Every summons served under this Act otherwise than by the 
Process to be served at Village servant shall be served at the expense 
expense of party issuing. of the party on whose behalf it is issued ; and 
the amount of fee leviable for such service shall be fixed from time to 
time by the Goversor in Council and shall be levied by the Village 
Munaif in such manner and subject to such rules as may be prescribed 
in that behalf by the Governor in Council. 


Procedure where plain- 
tiff does not appear and : 
defendant doos not admit 30. If onthe day fixed for the defendant 
claim or where summons ‘ ee 
not served through plainu- dt al 
tiffs default. 


(1) neither party appears, or 
(2) the plaintiff does not appear and the defendant appears and 
does not admit the claim, or 
(83) the sammons has not been served owing to the plaintifi’s va 
faalt and the defendant does not appear, 
the suit shall dismissed unless the Village Court otherwise directs. 
31. Ifthe plaintiff does not appear, but the defendant appears 
iieoed ne severe: pint: and admits the claim wholly or in part, the 
tiff does uot appear andde- Village Court shall pass judgment agaiuat de- 
poncaut eduiis claim. fendant in accordance with suchadmission, pro- 
vided that, when only a part of the claim is admitted, the Court may 
adjourn the hearing to a future day. 
33. Whenever a suit is dismissed under Clause (1) or Clause (8) 
Setting aside order un- of section 80, the plaintiff may bring a fresh 
der section 30 or 31 on suit ; and if within thirty days from the date 
egane shore: of au order under Clause (2) of sectivn 30 dis- 
missing the suit, or of a decree passed for only a part of the claim under 
section 31, the plaintiff satisfies the Village Court that he was prevent- 
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ed by any sufficient cause from appearing, the Court shall set aside the 
dismissal or the decree, and shall appoint a day for proceeding with the 
suit. 
33. Any defendant against whom a decree has been passed ex 
Betting aside ee parte parte may, within thirty days from the date of 
decree aguinst defendant. executing any process for its enforcement, ap- 
ply to the Village Court to set it aside ; and if satisfied that the sum- 
mons or notice was not duly served, or that the defendant was prevent- 
ed by any sufficient cause from appearing, the Court shall set aside 
the decree and shall appoint a day for proceeding with the suit. 
Wo Gacnes ta heeel agae 34. No decree shall be set aside on any 
Without notice to opposite application under section 82 or section 33 un- 
meee less notice has been served on the opposite 


party. 


CHAPTER V. 
Or tHe Hearina, WirnpraWwaL or Compromise or Suits AND OF TRE 
ScMMONING AND EXAMINATION OF WITNESSES. 


35. When the defendant appears, the Court shall ascertain from 
Procedure on appearance him whether he ad mits the claim made in the 
of both parties. plaint. If he admits the claim or if the suit be 
compromised, such admission or compromise shall be recorded in writ- 
ing and signed by the parties, and the Court shall pass a decree in ac- 
cordance therewith. If he does not admit the claim, he shall be required 
to state his objections either orally or in writing, and the Court may 
if it thiuks fit, adjourn the case to enable him to file a written statement, 
36. Ifthe plaintiff wishes to withdraw a suit, he shall signify the 
ee es same in writing to the Court, which shall strike 
the suit off the: file and no fresh suit shall be 
brought on the same cause of action. 
37. If either party is willing to letthe suit be settled by the oath 
of the other, and such other party assents and 
‘5 si pe bau: may be set- takes the oath, tke Court shall give jadgment 
according to such oath. 
38. The defendant may set-off any amount legally dae to him by 
eee the plaintiff, for which he could bring a suit in 
a Village Court. If such set-off is established, 
the decree shall be for any sum which finally appears to be due to either 
arty. 
. 39. When the defendant’s statement has been made, the Court 
. shall proceed to examive the trnth of the claim, 
baceaaared, present © and shall summon the witnesses cited by either 
party who are not present, 
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40. Any witness residing within the jarisdiction of the Village 
Court may be summoned verbally or in writing. 
Pcp to witnesses §=Any witness residing within five miles be- 
yond the Court’s jurisdiction may be summon- 
ed in writing, and such summons shall be served through the Vil- 
lage Mansif within whose jurisdiction he resides. If any witness re- 
sides more than five miles beyond the jurisdiction, the Court may call 
Interrogatories when to 00 the parties tu frame written interrogatories, 
issue. aud shall forward such interrogatories, with a 
latter, to the Village Munsif within whose jurisdiction the witness re- 
sides, aud sach Mansif shall forthwith summon und examine the witness 
upon the interrogatories, and shall return his answers to the Court in 
which the suit is pending. 
41. A summons may direct the party 
Summons to appearand gummoned either to appear and give evidence 
5, Sa Pee bets prodoce or cause the production of a do- 
cument, 
42. Woman who, according to the customs and manners of the 
Exemption of certain Country, onght not to be compelled to appear 
beg and acted Persons in public, persons exempted from personal ap 
porgone’ @ppearance. hearance in Court, aud any person who, by 
reason of sickness or bodiiy infirmity, cannot attend without serious in- 
convenience, shall not be summoned ; but when the evidence of any 
euch person is necessary, the Village Court shall examine such person 
at his or her residence. 
43. Witnesses shall be examined on oath or solemn affirmation but 
Examination: of wit- it shall not be necessary fora Village Court to 
peaks take down depositions of wituesses in writing. 
44. If it appears likely .that the parties will settle the matter 
Adjournment in view to ®micably, or for any other sufficient cause, the 
amiouble settlement or for Village Court may adjourn the bearing toa 
eee day to be fixéd in the presence of the parties, 
or in cases in’whioh the defendant does not appear, in the presence of 
the plaintiff. If, on such day, the parties or any of them fail to appear, 
the Village Court may proceed to dispose of the suit in one of the modes 
prescribed in that behalf by sectious 80 and 81, or make such other 
order as it thinks fit. 


CHAPTEBRB VI. 
Or tHE DeEcREE AND ITS EXECUTION. 
45. When the parties or their agents have been heard, and the 
Oa usatumer ot heac evidence on both eides considered, the Village 
Conrt to pass decree, ne, Court steal pass such decree as muy seem just, 
equitable, and according to good conscience 


Secs. 46-50.) VILLAGE MUNSIFS’ COURT. 201 


46. The decree shall contain the number of the suit, the names 
of the parties, the particulars of the claim, the 
names of the witnesses examined, the titles, of 
' the exhibits read, the decision thereon, and the reasons for such decision. 
It shall specify the sum of money adjudged, the moveable property to 
be delivered, the sum to be paid in default of delivery, and the amount 
' of costs and by what parties and in what proportions such costs shall be 
paid. 

‘ The decree shall be dated on the day on which it is passed, and 
signed by the Village Munsif, When the suit has been heard bya Bench, 
the decree shall be signed by the members of such Bench concurring 
therewith, Each party shall be entitled to receive a copy of the decree 
upon application. 


Contents of decree. 


47. In suits for money the Village Court 
pe ae c gute es may decree interest on the sum decreed not ex- 
by instalments. ceeding twelve per cent. per annum from date 


of suit till date of payment. 

When a Village Court decrees the payment of a sum of money, it 
may direct that it be paid by instalments, with or without -interest at 
the above rate. 

48. The decree shall be executed by the Village Court which 

Court hy which decree passed it or by a Village Court or District 
may be executed. Munsif to whom it is sent for execution under 
the provisions hereinafter contained. 

49. Ifthe decree be for any specific moveable, it may be enforc- 

Decree for specific move. ed by the seizure of the property, and its 
able how execated. delivery to the decree-holder. If the seizure of 
the property be not practicable, the decree shall be executed by en- 
forcing payment of the sum decreed as an alternative. 

50. All money payable under a decree passed by a Village Court 

shall be paid to the decree-holder, or his agent 

Payment of money onder : ; : sae ; 

a decree or other adjust- rpecially authorized in writing, in the pre- 
ment to be made orrecord- gence of the Village Munsif whose duty it is 
ea Ae renoner eb pavers to execute the decree; but if the deciee is 
otherwise adjusted to the satisfaction of the decree-holder, the nature 
of such adjustment shall be recorded in writing, and signed by him or 
his agent in the presence of, and attested by, such Village Munsif, 

Such payment or adjustment shall be endorsed by the Village Man- 
sif on the decree, and recorded in the register of suits mentioned in 
section 10. 

No payment under a decree, and no adinstment of a decree in whole 
or in part, ehall be recognised unless it has been made or recorded in the 

1 26 
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manner prescribed by this section, or in the court of the District 
Munsif. 
51. Subject to the provisions of sections 
Judgment-debtor not to 66 and 67, no judgment-debtor shall be arrest- 
stents sie ae aa ed and no immoveable property attached in 
execution of a decree of a Village Court. 


52. On the application of the decree-holder, the Village Court 

shail attach any moveable property within his 

asco of moveable jurisdiction belonging to the judgment-debtor 

pointed out by the decree holder, to the value 

of the aum payable under the decree, provided that the following pro- 
perties shall not be liable to such attachment, viz.,— 

(a) the necessury wearing apparel and bedding of the judgment- 
debtor, his wife, and children ; 

(b) tools of artizans, and, where the jadgment-debtor is an agricul- 
turalist, his implements of husbandry and such cattle and seed-grain 
as may in the opinion of the Court be necessary to enable him to earn 
his Jivelihood as such ; 

(c) boo'zs of account ; 

(d) stipends and gratuities payable to military and civil pensioners 
of Government, and political pensions ; ; 

(c) the salary due to a public officer or to any servant of a Railway 
Company or local authority, unless such salary exceeds twenty rupees 
monthly, in which case a moiety of it may be attached ; 

(f) the pay and allowances of persons to whom the Native Articles 
of War apply ; 


(g) the wages of labourers and domestic servants. 


53. If the property be in the possession of the judgment-debtor, 

How made if in posses. it shall be attached by actual seizure, and the 

sion of judgment-debtor, = Vilage Munsif shall provide for its safe custody. 

Jt may be left in the custody of the judgment-debtor, upon sufficient 

security being given in writing for its production when required, On 

defauit the decree may be executed against the surety to the value of 
the property not produced. | 

54. If the property be not in the possession of the judgment-deht- 

_ | or, the attachment shall be made by a written 

Pee ett hae aa ee order prohibiting the person in possession of 

es the property from giving it over to the judg- 

ment-debtor. 
55. Debts and moneys due to the judgment-debtor shall be attach- 
ed by a written order prohibiting the judgment. 


Debte how attached. 
debtor from recovering the debt of receiving 
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the sum of money, and the debtor from making payment thereof, until 
the farther order of the Village Court. Nothing in this section shall be 
held to anthorize a Village Court to attach or sell a debt charged on 
immoveable property. 


56. When an attachment has been made by actual seizure, or by 

Pri Sst iat & written order, avy private alienation of the 
rivate alienation of Si 

property after attachment property attached, whether by sale, gift, pledge 

vo or otherwise, and any payment of the debt to 

the judgment-debtor, during the continuance of the attachment, shall 
be void as against all claims enforceable under the attachment. 


57. Ifany claim be preferred to property attached in execution of 
Investisation of claims # decree, the Village Court shall investigate 
to attached property. the claim, and if i¢ appears that the judgment- 
debtor has no saleable interest therein, such property shall be released 
from attachment. 


58. As svon as possible after attachment, the Village Court shall 

Praiaely: taecal ane fix a day, not less than fifteen days from the 

less than fifteen days after date of attachment, for the sale of the property 

see RER and suleto be attached, and shall cause a written proclama- 

tion of the intended sale to be fixed outside 

his Court, and such sale shall be further proclaimed by beat of drum 
previous thereto. 


Provided that (1) with the consent in writing of the judgment- 
debior, or (2) when the property seized is sub- 
ject to speedy and natural decay, or (8) when 
the expense of keeping it in custody may exceed its value, the Court 
may, after giving due notice by beat of drum, sell the attached property 
at any time within fifteen days from the date of attachment. In such 
case the Court shall hold the sale-proceeds subject to the provisions 
hereinafter mude for payment of moneys attached in execution of 
decrees. 


Prov'so. 


59. On the day fixed for the sale, the property shall be put up for 
sale by public auction iu the presence of the 
Village Munsif, and sold to the highest bidder, 
The price shall be paid without delay, and in default the property shall 
again be put up to sale. 


Procedure in sale. 


On payment of the purchase money, the Court shall grant a receipt 
for the same, and the sale shall become absolute. 


Any Joss on resale shali, at the instance of either the judement- 
creditor or jadgment-debtor, be recoverable from the defaulter as if 
a decree had been passed against him for the same. 
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60. Any sale advertised under this Act may at the discretion of 
the Court. be adjourned to a specified day, pub- 
lic notice thereof being given in the manner 
perscribed by section 58. | 


61. No Village Mansif or other officer having any duty to perform 
Village Munsif and other in connection with any sale anderthis Actshall, 
oflivers not to bid for or either directly or indirectly, bid for or acquire 
AY, REOPENS 20M: any interest in any property sold at such sale. 


62. Every sale of property under this Act shall be stopped if, 
before the lot is knocked down, the amount 
due under the decree and the costs attending 
the sale are tendered to the Village Munsif. 
63. Out of moneys realized in execution, the cost of execution 
shall first be defrayed and then the amount 
Division of proceeds of due to the decree-holder. Any surplus which 
o may remain shall be paid to the Judgment- 
debtor. 


ceneaacaieaaiel | 64. When the property sold is one of 
to be dolivere to purcha- Which actual seizure has been made, the pro- 
sor. perty shall be delivered to the purchaser. 
65. When the property sold ig in the possession of any person 
icin aaa nee other than the judgment-debtor, or isa debt 
porty delivered to pur- dae by any person to the judgmont-debtor, 
chaser. delivery thereof to the purchaser shall be 
made by a written notice to such person, prohibiting him from deliver- 
ing possession of the property or paying the debt to any person 
except the purchaser, and whatever right the judgment-debtor had in 
such property or debt at the time of attachment shall vest in the pur- 
chaser. 
66. Any decree passed by 6 Village Court may, on the application 
iariecmte. Te, bane: of the decree-holder, be transmitted for exe- 
mittod to Distric, Munsif cntion to the District Munsif, who may exe- 
for execution. cute the same as if it were a decree passed 
by himself, or may transmit it fur execution to the Court of any other 
village in which the defendant is represented to have moveable pro- 
perty. Sach Court shall proceed as if the decree was passed by itself. 


67. It shall be competent to the District Munsif to withdraw the 


District Muneif may execation of any decree from any Village 
withdraw execution of any Court, and to execute it himself, as if it werea 
decree. decree passed by himself. 


Power to adjourn gale. 


Stoppage of sale on ten- 
der of dubt and costa. 
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CHAPTER VII. 
MISCELLANEOUS, 


68. If a plaintiff or a defendant die before decree is passed in the 

If on death of party to suit, the name of his legal representative may 

snit application is made, bg entered in his place on the record, on the 
legal ropresentative of de- ; A ; 

ceased may be entered on application of the opposite party or of such legal 

Record. representative, but no decree shall be passed 

against the legal representative of a deceased defendant beyond the 


value of the assets derived from him and not duly accounted for. 


69. Ifno such application be made within sixty days from the 

If no application made, ate of the death of the plaintiff or defendant, 

suit to be diamissed. the suit shall be dismissed, and no fresh suit 
shall be allowed to be brought on the same cause of action. 


70. Jf there be more plaintiffs or defendants than one, and any 
of them die, and his representative is not 

If more than one plaine Pee , ‘ 
tit or defendant, enit to Jeined as aforesaid, the suit shall proceed at 
proceed at instance of or — the instance of the surviving plaintiff or plain- 

yuinsl survivor. : . os 

cael tiffs, or against the surviving defendant or de- 
fendants. 


‘ 


71. Ita decree-holder die before the decree has been fully exe- 

If decree-holder die hiv CUted, his legal representative may apply to 

laval representative may the Village Court to substitute his name as the 

Durdumerieutens decree-holder in the room of the deceased, and 

if the Court be satisfied, after giving notice to the judgment-debtor, 

that the applicant is the legal representative of the deceased, it shall 
substitute his name on the record as the decree-holder. 


72. Ifa judgment-debtor die before the decree has been fully exe- 
If judgment-deltor die, cuted, ney pe executed on the application 
decrea may hbo executed Of the decree-holder against the legal repre- 
ogninat his legul represon- sentative of the jadgment-debtor, to the extent 
tative. . . 
of assets derived from him and not duly ac- 
counted for, 


73. The District Munsif may, ona petition being presented with- 
Revision by Distric, 12 Sixty days from the date of any decree or 

Muneif of Village Court’s order of a Village Court by any party deeming 
Proceedings. himself aggrieved by Sach decree or order, 
set aside such decree or order on the ground— 

of corruption, gross partiality or misconduct of the Village Court ; or 

of its having exercised a jurisdiction not vested in it by law, or 
otherwise acted illegally or with material irregularity; or 

that the decree or order is clearly unjust or contrary to law ; 
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and may pass such other decree or order as he thinks fit ; provid- 
ed that no decree or order of a Village Court shall be set aside with- 
out notice to the opposite party. Pending disposal of any such petition, 
the District Munsif may stay execation of the decree or order. 

A petition under this section may be entertained after sixty days 
by the District Munsif if he is satistied with the cause shown for the 
delay. 

Except as provided in this section, every decree and order of a 
Village Court shall be final, 

74. Whenever under section 73 the District Munsif sets asidea 

decree or order, he muy report the case tothe 


_ Diatrict Munsif may,and = igtrict Judge, and shall report every case in 
in certain cases ahall, re- 


port to District Judge. which he sets aside a decree or order on the 
ground of corruption, gross purtiality, or mis- 
conduct. 


75. The High Court may, from time to time, prescribe forms for 
use in Vilinge Courts and the returus which 
Powor of High Court to . ee be in eh 
prescribe formaand of Dis they shall be bound to submit, The District 
trict Judge and District Judge or the District Munsif may at any time 
Muusif to inspect records, : : 
call for and inspect the registers and records of 
Village Courts, 
————<——— 
SCHEDULE. 
EXNACTMENTS REPEALED. 
(See Section 2.) 
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Madras Regulation A Regulation for declaring | So faras it has not 
IV of 1816. the head inhabitants of villages | been already re- 
to be Munsifs in their respec- | pesled. 
tive villages, to hear and decide 
Civil Saits for sums of money 
or other personal property to a 
limited amount, and for defin- 
ing their jurisdiction. 
Madras Act IV of An Act toraise the pecn- | The whole. 
1883. niary limit of the Civil Juris- 
diction exercised by Village 
Maunsifs under Madras Regu- 
lation IV of 1816. 
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VILLAGE PUNCHAYET COURT. 


REGULATION V. OF 1816, 
Passep on TUE 17TH May 1816. 


A Recunation for anthorizing Village Munsifs to assemble Village Pan- 
chayets for the Adjudication of Civil Sutts for sums of money or other 
Personal Property, without Limttation as to Amount or Value, within 
their respective Jurisdictions, and for defining the powers and Autho- 
rity to be vested in such Village Punchayets. . 

Ir being desirable, with a view to diminish the expense of litiga- 
tion, and to render the principal and more in- 
telligent inhabitants useful and respectable by 
employing them in administering justice to their neighbours, that civil 
suits between the native inhabitants of the territories subject to the 
Presidency of Fort St. George should be referred for adjudication to 
assemblies denominated punchayets, and that for the purpose of fuacili- 
tating auch ref-rence, the Village-Munsifs should be authorized to sum- 
mon a punchayet on the application of both parties in a suit, and refer 
such suit to be heard, tried and determined by such punchayet, and it 
being deemed expedient to protect members of village punchayets 
from being called to account for their conduct in the performance of 
these duties, except on charges of corruption, the Governor in Council, 
has enacted the following rules:— 


Freamhile. 


2. First.—Village Munsifs are hereby declared to be authorized 
Power to summon Pun. tO summon punchayets within their respective 
chayet. villages for the decision of suits for sums of 
money or other personal property, without limitation as to amount or 
valne, in the two following cases:—- 

Second :—In suits wheres both plaintiff and defendant may jointly 
agree that the matter at issue shall be determined by a Village Pun- 
chayet without appeal, and may prefer a request in writing to the Vil- 
lage Munsif to summon a punchayet, whether he be the Munsif of the 
village in which the parties reside, or of any other village ; or where 
one party haviug preferred a request in writing to the Village Munsif 
to summon u Punchayet, the other party, being an inhabitant of the 
same village, on being summoned by the Village Mansif, shall attend 
and voluntarily give his assent in writing to the Village Munsif agree- 
ing to that mode of trial. 


Third :—Provided, however, that in the cases specified in the pre- 
ceding clause of this section, the cause of action have arisen within 
twelve years previous to the institution of the suit, or that the plaintiff 
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do shew by clear and positive proof either that he had demanded the 
money or matter iv question, and that the defendant had admitted the 
jastice of the demand ; or that he had directly preferred his claim with 
in the period above mentioned to a competent authority, and in such 
case that he assign satisfactory reasons to the punchayet why he did not 
proceed in the suit, or prove that from minority, or other good and suffi- 
cient cause, he was precluded from obtaining redress. 


3. First :—The Village Punchayet shall always consist of an odd 
number, never less than five nor more than 
eleven, and the majority shall decide. 

Second :—The Village Punchayet shall be composed of the most 
respectable inhabitants of the village, who shall be called upon to serve 
in rotation whenever their number is sufficient for this purpose, and 
any inhabitant of the village refusing to serve on a Village Punchayet 
shall be liable to be fined ut the discretion of the Village Mansif in a 
sum not exceeding five Arcot rupees, which shall be levied, if neces- 
sary, by the Village Munsif under the provisions for the execution of 
decrees in Section 30 of Regulation IV of 1816.* 


Third :-~Any respectable inhabitant of neighbouring village may 
be placed ona Village Punchayet, if he be willing to undertake the 
duty. 

Fourth :—When the parties in suits are of different castes or pro- 
fessions the Village Munsif shall, in a!l practicable cases, name an equa} 
number of persons of the case or profession to which each party may 
belong to compose a part of the Village Punchayet and shall complete 
the panchayet by the selection of a person or persons belonging to a 
caste or profession different from that of both the parties. 


Fijth:—It either party shall object to any one or more of the mem- 
bers nominated to compose the Village Punchayet, and the village Mun- 
sif shall consider such objection to be well grounded, he shall withdraw 
the members objected to and appoint others to serve in their stead. 


Sirth:—When the parties may desire it, they shall each name two 
members, and the Village Munsif shall name another person who may 
be unobjected to by the parties, to form the punchayet ; but on all 
other occasions, the whole shall be nominated by the Village Munsif : 
the practice of the parties naming two members each shall never be 
allowed when it can be avoided. 

4. First :—The Village Panchayet, being formed as prescribed in 
the foregoing section, shall proceed to investi- 
gate the matter referred to them in conformity 
to the following rules :— 


RSE emerge eters Beene Se eee 


How to form Punchayet. 


Rules for investigation. 


aed re ee oer re Ce asienemanal 
~— meen = 





® See now Act I. of 1889. 
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Second :—The Village Punchayet shall commence their proceedings 
by requiring from the parties an agreement in writing to abide by the 
decision of such punchayet, whose names shall be inserted in the agree- 
ment, which shall be witnessed by the Village Moonsif and dated on the 
sanie day. 

Third :—Vakeels for plaintiff and defendants shall be admitted to 
plead before Village Punchayets, provided that every person so appear- 
ing as vaxeel be a relative, servant, or dependent of the person by 
whom he may be employed and provided he be furnished with a vaka- 
lutnamah describing his relation to his employer, and the matter in 
which he is empowered to act ; such vakalutnamah shall be exhibited 
by the vakeel before he be permitted to do any act in the suit. 

Fourth:—The parties being present in person or by vakeel, the Vil- 
lage Punchayet shall receive the written plaint of the complaint, which 
shall state precisely the grounds of complaint, the time when the cause 
of action arose, the name and residence of the person or persons com- 
plained against, the total amount or value of the property claimed, and 
all material circumstances which may elucidate the transaction. 

Fifth :—The plaint shall be read to the defendant or bia vakeel, 
and the defendant or his vakeel shall be required by the Punchayet to 
give in his answer, either immediately, if he shall be prepared to deliver 
it, or ona day to be fixed, which shall not be later than one week from 
the reading of the plaint. 

Szcth :—The defendant shall state in his answer all that he has to 
say regarding the case, and no further pleadings shall be admitted. 

Seventh:—The Village Punchayet after the answer has been given 
in, Shall receive from the plaintiff and defendant their exhibits and lists 
of their witnesses, and shall fix an early day for the trial; with reference 
to the convenience of the parties and witnesses respectively. 

Eighth :—The Village Punchayet shall immediately communicate 
the lists of witnesses and the day fixed for the trial, to the Village 
Munsiff, who shall reqnire the witnesses to be in attendance on that day. 
inth :—The parties and witnesses being in attendance on the 
prescribed day, the Village Panchayet shall proceed to take the deposi- 
tions of the witnesses in the manner usnal in the caste to which they 
may respectively belong, on separate papers or cadjan leaves, in all cases 
in which the matter at issne may exceed the value or amount of twenty 
Arcot rupees ; the deposition shall be read over to the witness, who shall 
then subscribe the deposition with bis or her name, or mark. 

Tenth :—In cases in which the matter at issue may be of smaller 
amount or value than twenty Arcot rupees, it shall be discretionary with 


the Village Punchayet to take the depositions the witnesses in writing 
or not. 
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Eleventh :-—The Village Punchayets are authorized to cause an oath 
to be administered to witnesses in cases where they may deem it neces- 


sary. 


Twelfth :—The Village Punchayets shall not put a question to any 
witness suggesting a particular answer, and shall, previous to the ex- 
amination of a witness, inform him that they have authority to cause 
an oath to be administered to him when they may think he is not giving 
his evidence correctly, which anthority the Village Panchayets shall 
exercise at their discretion. 


Thirteenth :—If the parties or either of them shall fail to appear 
in person or by vakeel at the time fixed for the trial, the Village Pun- 
chayet shall suspend the trail and report it to the Village Munsif, who 
shall cause to be affixed in some conspicnous place of the village, a 
notice specifying that the suit will be tried on a given day, which shall 
not be less than five days from the date of the notice. 


Fourteenth :—If the plaintiff shall not appear at the time fixed in 
the noitce, the Village Punchayet shall dismiss his suit, which shall not 
be revived u::less the plaintiff shall shew good and sufficient cause for 
his absence. 


Fifteenth :—If€ the defendant shall refuse to answer the plaint, or 
shall not attend at the time fixed in the notice, the Village Punchayet 
shall proceed to give judgment on the plaintiff’s vouchers and the evi- 
dence of his witnesses. 


5. In cases where a witness shall neglect to attend, or attending 
shall refuse to give his testimony, or shall be 

oe ae ofneg- otherwise guilty of disrespect to the Village 
Punchayet, as also where the evidence of a 

person is reqnired who resides beyond the jurisdiction of the Village 
Munsif, as also in the cases of persons whose testimony may be required, 
but whose rank or caste may render it improper to require their attend- 
ance, as also when the parties or their vakeels may be guilty of dis- 
respect to the Village Punchayet, the Punchayet shall report the cirenm- 
stances to the Village Munsif, who is hereby authorized and directed, 
on receiving such reports, to take the same measures for procuring the 
attendance or testimony of the witnesses,or for punishing the contempts, 
as he would have taken under sections 15, 16, and 19, Regulation IV, 
of 1816, if the circumstances represented had occurred before himself. 


6. When both parties have been heard, and the whole of the evi- 
dence has been gone through, the Village Pun- 
chayet shall order the parties and witnesses 
to withdraw, and shall write their decree according to justice and right. 


Decree. 
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7. The decree of the Village Punchayet shall contain the names 

/ of the parties, and the names of the witnesses 

Decree what to contain, oa mined , aud the titlesvof the exhibits read; it 

shall also contain an abstract statement of the principal grounds and 

reasons ov which the decision may be passed ; it shall specify the sum 

of money or the value of the personal property adjudged ; the decree 

shall bear the signature or mark of the members of the punchayet, and 
shall be dated on the day on which it is passed. 

8. Two copies of the decree shall be prepared by the Village 
Punchayet and shall be put under a sealed 
cover aud delivered to the Village Munsif, who 
shall require the parties, together with the punchayet, to assemble im- 
mediately, or at a convenient day, not being later than three days from 
his receipt of the decree; the Village Munsif, shall open the seal in pre- 
sence of the parties, and shall cause the Kurnum to endorse on each 
copy of the decree the date of the delivery thereof, which shall be at- 
tested by the signature of the Village Munsif the Kurnum, and any 
member of the punchayet ;the Village Munsif shall then cause the 
punchayet to deliver to each party in his presence a copy of the decree : 
but no communication shall be made to the Village Munsif or to either 
party of the nature of the decree previously to its delivery, 


Copies of decree. 


9. If either the plaintiff or defendant shall fail to appear in per- 
How to receive copy of 80n or by vakeel to receive acopy of the de- 
decree. cree, or having attended, shall refuse to receive 
a copy, the Village Munsif shall cause the Kurnum to endorse on the 
copy intended for such party, such omission or refusal, and the date : 
the Village Munsif shall attest the same with his signature, which shall 
be witnessed by the Kurnum and any member of the punchayet ; the 
copy so endorsed shall be deposited with the Village Kurnum tobe 
delivered to the party afterwards claiming it. 


10. The proceedings of the Village Punchayet shall be written 

Proceedings how and by either by one of the members or by the Village 

WHOM to De: sw neven: Kurnum, and no stamp paper need be used in 
plaint, answer, or any process. 


11. J urst :—No appeal shall be permitted from decisions passed 
by Village Punchayets under this regulation ; 
but if the Village Punchayet shall be guilty of 
gross partiality, it shall be at the option of either party to bring the 
matter by petition, upon stamp paper of the prescribed rate according 
to the amoant of the suit, before the Judge of the Zillah. 


Second :—~The petition shall not be received unless it be presented 
with the decree complained of, within thirty days after the date on which 


Appeal. 
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copies of the decree may have been farnished or menuored to the parties, 
or to their vakeels. 

Third :—lIf the petition be received, the Judge shall order the exe- 
cution of the decree to be stayed pending the inquiry. 

Fourth :—If the partiality charged against the punchayet shall be 
established to the satisfaction of the Judge by the oaths of two credible 
witnesses at the least, he shall in every case, whatever the amount or 
value of the suit may be, submit his proceedings, with bis opinion on 
the case, to the Provincial Court of Appeal, who, provided the charge 
be proved by such proceedings to their satisfaction, shall annul the de- 
cision, and the parties shall be at liberty to have recourse to another 
punchayet, or to any other competent jurisdiction. 

Fifth :—Provided, however, that where the decision of a second 
*‘punchayet shall agree with the decision of a former punchayet in the 
same suit, it shall be final. 

Sith :—Petition to the Judge of the Zillah under this section shall 
be presented by the parties in person, or by an authorized vakeel of the 
Court, to whom a fee of four annas of a rnpee shall be allowed, and no 
more ; and the parties shall not be subjected to any other charge what- 
ever. 

12. Village Munsifs shall not receive or refer to a punchayet for 

Suits for damages notto trial, any suits for damages on account of per- 
merece! sec: sonal injuries, or for personal damages of 
whatever nature. 

13. Suits tried by Village Panchayets shall be exempt from fees, 

Exemption from stamp stamp duties, batta, and all charges of every 
duties &ec. description, except the cost of the paper or 
cadjan leaves on which the proceedings and decree may be written, the 
amount of which shall be inserted in the decree, and be levied from the 
party cast. 

14. [Repealed by Act XXVIII. of 1838.) 

15. [Repealed by Act XII, of 1876.) 

16. First :—Decrees of Village Punchayets, in cases referred to 
them under this regulation, shall be carried 
into execution by the Village Munsif uuder 
the rules prescribed in section 30 of Regulation 1V of 1816, provided 
the amount of value of the sum of money or other personal property 
adjadged shall not exceed one hundred Arcot rupees. 

Second :—In suits for sums of money or other personal property, 
the amount or value of which shall exceed one hundred, but not exceed 
two hundred Arcot rupees, the decrees of Village Punchayets shall be 
carried into execution by the District Munsifs on the written application 
of the party praying execution of the judgment. 


Execution of decrees. 
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Third:—In all other cases, the decisions of Village Punchayets 
shall be carried into execution by the Zillah Judge iu the mode pres- 
cribed by the regalations. 

17. Petitions to the Judge of the Zillah praying execution of the 

Petition to Zillah Judge decisions of Village Panchayets shall be writ- 
for execation. | ten on stamped paper of the prescribed rate 
according to the amount decreed, and shall be presented by the parties 
in person, or by an authorized vakeel of the Court to whom a fee of 
four annas of a rupee shall be allowed, and no more ; and such appli- 
cation shall not be subjected to any other charge whatever. 

18. First:—Any member or members of Village Punchayets shall 

Members liable to prosce- De liable to prosecution in the Zillah Court for 
cution for curruption. corruption in the discharge of their trust by 
either party in a suit which may have been referred to such punchayet, 
and upon proof of the charge to the satisfaction of the Zillah Judge, 
he shall adjudge the offender or offenders to pay the prosecutor three 
times the amonnt or value of the money or property corruptly received, 
with all costs of suit ; but members of Village Punchayets shall not be 
liable to be prosecuted for want of form, or for error in their proceed- 
ings Or judgment ; nor shall any process whatever be issued against a 
member or members of a Village Panchayet, who may be charged with 
corruption, unless the Judge shall be previously satisfied by sufficient 
evidence that there is probable cause to believe that the charge is well 
founded, and unless the charge shall be preferred within three months 
from the date of the act of corraption complained of. 

Second :—The Ziilah Judge shall further fine the party by whom, 
or for whom, the corruption may have been practised in the suit, proe 
vided he shall have assented to such corruption, in @ sum equal to the 
value of the thing or sum of money which any member or members of 
such Village Puuchayet may be proved to have so corruptly received. 

Third :—If the corruption charged against any member or mem- 
bers of such Village Punchayet shall not be proved to the satisfaction 
of the Zillah Judge, he shall award full costs and such damages to the 
member or members complained against as may appear to him to be 
equitable, and he shall levy a fine from the party making such ground- 
less charge, not exceeding the value of the thing or sum of money 
charged to have been corruptly received. ) 

19. [Rescinded by Section 2, Regulation IX., 1828.] 

20. A copy of this regulation shall be lodged with and preserved 

by each Village Kurnum, for the isformation 
Bardianany vin «Of the Village Munsifs and members of Village 
Punchayets. 
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COORG COU RTS. 


ACT No. XXV. OF 1868. 


Passrp ON THE 8TH OcroBerR 1868. 
An Act to define the Jurisdiction of the Couris in Coorg. 


WueErsAas it is expedient to define the jurisdiction of the Civil and Cri- 
Pr minal Courts in the Province of Courg ; It is hero- 
eamble. . 
by enacted as follows :-— 


1. This Act may be called “ The Coorg 
Courts Act,” 


2. There shall be six grades of Civil Courts in the Province of Coorg, 
Grades of Courts in Which shall be in addition to any Courts of Small 
Oorg. Causes, and to any other Courts established under 
any Act hereafter passed by the Governor-Gencral of India in Council (that 
is to say)— : 
(1.) Th Court of the Subahdar of the second class. 
(2.) The Court of the Subahdar of the first class. 
(3.) The Court of the Assistant Superintendent of the second class. 
(4.) The Court of the Assistant Superintendent of the first class. 
(5.) The Court of the Superintendent ; and 
(6.) The Court of the Judicial Commissioner. 
The Criminal Courts in the said Province shall be those referred 
to in the Code of Criminal Procedure. 


CIVIL JURISDICTION. 


3. Subject toany orders, that may from time to time be issued by the 
Power to declare grades Governor-General of India in Council, the Com- 
of Subahdara and Assistant missioner of Coorg shall have power to declare 
Baperintendents. to which of the said grades any Subahdar and 
any Assistant Superintendent shall belong. 


Short title. 


4. The Commissioner may invest any Parbatiyagar and any Naib 
pated ea: Gugaek Mba: Subahdar with power to try and determine suits 
tiyagars and Naib Subah- for money due whether on bond or other contract 
dars with jurisdiction up- or for rents or for moveable property, or for the 
to Re. 60. value of such property, or for damages, when the 
debt, damage or demand does not exceed in amount or value the sum of 
Rupees 50, and to preacribe the local limits within which the Parbatiyagar 
or Naib Subabdar so invested shall exercise such power. 


5. The Court of the Subahar of the second class shal] have power to 

Jarisdiction of Subahdar try and determine suits of every description in 

of second class. which the subject-matter does not excced Rupees 
one hundred in value or amount. 
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6. The Court of the Subahdar of the first class shall have power to 
Juriadiction of Subahdar try and determine suits of every description in 
of first clues, which the subject-matter does not exceed Rupees 
three hundered in value or amount. 
7. The Court of the Assistant Superintendent of the second class sball 
Juriadicrion of Assistant ave power totry and determine suits of every 
_Superinteudent of second description in which the subject-matter does not 
class. exceed rupees one thousand in value, or amount, 
and subject to the provisicns and limitations hereinafter prescribed, to hear 
and determine appeals from the original decisious in suits, and (where an 
appeal is allowed by the rules of procedure) from the orders of the Courts 
of the Subahdars of the first and second classes respectively, and of Parba- 
tiyagars or Naib Subahdars invested as aforesaid. 


§. The Court of the Assistant Superintendent of the first class shall 
Jurisdiction of Aasiatant ave power to try and determine suits of every 
Superintendent of first description in which the subject-matter does not 
class. exceed rupees three thousand in value or amount 
and subject to the provisions and limitations hereinafter prescribed, to hear 
and determine appeals from the original decisions in suits, and (where an 
appeal is allowed by the rules of procedure for the time being in force in 
Coorg) fromthe orders of the Courts of the Subahdars of the first and second 
classes respectively, and of Parbatiyagars or Naib Subahdars invested as 
aforesaid. 


9. The Court of the Superintendent shall have power to try and de- 
Juriadiction of Superin- termine suits of every description and of any 
tendent. amount and to hear and determine appeals from 
the original decisions in suits, and (where an appeal is allowed by the said 
rules of procedure) from the orders of the Courts of Svbahdars and Assist. 
ant Superintendents of both classes respectively, and of Purbatiyagars or 
Naib Subahdars invested as aforesaid. 


10. The Court of the Jadicial Commissioner shall have power to hear 
Jurisdietion of Judicial) and determine appeals from the original decisions 
Commissioner. of the Superintendent in suits, and (where an ap- 
peal is allowed by the said rules of procedure) from the orders of the Super- 
intendent, and also special appeals from the decisions passed by the Super- 
Intendeut or by an Assistant Superintendent of either grade on regular 
appeal : 

Provided that such special appeals shall Jie on the ground of the decision 
being contrary to some law or usage having the ferce of law, orof a sub- 
stantial error or defect in law or in the procedure or investigation of the 
case, which may have produced error or defect in the decision of the case 
upon the merits and on no other grounds. 

Provided also that no special appeal shall lie from any ‘decision or order 
passed on regular appeal after the passing of this Act, in any suit of th® 
nature cognizable in a Court of Small Causes under Act XI of 1865, section 
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6, when the debt, damage, or demand for which the original suit is institut- 
ed does not exceed three hundred rupees ; but every such order or decision 
shall be final. 


11. Tbe memorandum of appeal prepared in the form and contain- 
Time for presenting ap- ing the particulars mentioned in the Code of Civil 
penls. Procedure shall be presented in the Court em- 
powered to hear an appeal within the period hereinafter specified, unless the . 
appellant shows sufficient cause to.the satisfaction of such Court for not 
having presented the memorandum of apgeal within such period, that is to 
say, thirty days if the appeal lie to the Assistant Superintendents or Super- 
intendent, and ninety days if the appeal lie to the Judicial Commissioner. 


The said period shall be reckoned from and exclusive of the day on 
which the decision or order appealed against was passed, and also exclusive 
of such timeas may be requisite for obtaining a copy of the decree or order 
from which the appeal is made ; special appeals shall be presented in the 
Court for tho Judicial Commissioner within the period hereinbefore fixed 
for appeals. 


"12. The Court of the Judicial Commissioner shall have power to re- 
Extraordinary original «= ™OVE> and to try and determine, as a Court of 
Jurisdiction of Judicial extraordinary original jurisdiction, any suit with- 
Commissioner. in the jurisdiction of any Court in the said Pro- 
vince when he thinks proper to do so either on the agreement of the parties 
to that effect, or for purposes of justice, the reasons for so doing being re- 
corded on the proceedings of his Court. 


13. The Judicial Commissioner shall have superintendence over all 
7 back the Courts in the said Province, aud shall have 
Judicia] Commissioner to ; 

guperintend aud to frame power to call for returns and to make and is- 
rules of practice for Sub- gue general rules for regulating the practice and 
Creunake Court, proceedings of such Courts, and also to prescribe 
form for every proceeding in the said Courts for which he thinks necessary 
that a form be provided, and also for keeping all books, entries, and ac- 
counts to be kept by the officers, and also settle tables of fees to be allowed 
to the Attorneys, Vakils, and all clerks and officers of such Courts, and 
from time to time to alter any such rule, form or table. 


The rules, forms, and tables so made, framed, and settled, shall be used 
and observed in the said Courts : Provided that such rules, forms, and 
tables be not inconsistent with the provisions of any law in force, for the 
time being, and shall, before they are issued, have received the sanction of 
the Commissioner. 


14. Whenever the state of the public business requires it, the Gover- 

Power to confer powers nor-General of India in Council may Invest any 

of Superintendent or his person withthe powers of a Superintendent or 

Assistant. Assistant Superintendent in any part of the Pro- 
vince of Coorg. 
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15. Every sait shall be instituted in the Court of the lowest grade 
Court in which suit tobe Competent to try it: Provided that so suit cog- 
inatituced. nizable by a Court of Small Causes which may 
hereafter be established, shall be beard aud determined in any other Court 
having any jurisdiction which the local limits of the jurisdiction of such 
Court of Small Cuuses. 


16. Except when otherwise provided in any law, for the time being 

in force, an appeal skal! lie from the decisions of 

Pbk peteae aed on the Courts of original jurisdiction to the Courts 

presely probibited. authorized by this Act to hear appeals from the 
decisions of those Courts. 


17. The Superintendent may direct the busineas in the Courts subor- 

Distribniion of businesa dinate to him, whether or not they have their sit- 

among Subordinate Courts. tings in the same place, to be distributed among 
kuch Courts in such way ashe thinks fit : 


Provided that no Conrt shall try any suit in which the amount or value 
of the claim shall exceed its proper jurisdiction. 


18. The Superintendent shall, from time to time, with the concurrence 
ae .,,. and approval of the Commissioner, prescribe to 
Locat limits — within : ae ; 
which Appellate Courts to each of the Appellate Courts subordinate to him, 
exercise appellate jurige such local limits within which they shall respoc- 
eee tively exercise the appellate jurisdiction. 


19. The Superintendent may, on the petition of cither party, or in the 
Tranarerseeauia: Haas tbsence of such petition, withdraw any suit in- 
Snbordinate Court to that. stituted in any Court subordinate to him and try 
ean of Ae. such suit himself or refer it for trial to any other 
ee such subordinate Court, and competent, in respect 
of the valne or amount of the suit, to try the same. 


The Superintendent may also withdraw any appeal instituted in the 
Court of any Assistant Superintendent subordinate to him, and try the 
appeal himself, or refer it for trial to the Court of any other Assistant Super- 
iuntendent in his Province. 


20. The Judicial Commissioner may order that the cognizance of any 
Tranefer of suite from  Suitor appeal instituted in any Court subordinate 
one Suburdinate Court wo to his Court, not being a Court of Small Causes 
another. shall be transferred to his own Court, or to any 
other such subordinate Court, competent, in respect of the value or amount 
of the subject-matter of the suit or appeal, to try the same. 


CRIMINAL JURISDICTION. 


21. For purposes of Criminal Jurisdiction the Superintendent of 

Chief executive adminiae Coorg shall be taken to be the chief officer 

tration of Criminal Matters. charged with the executive adminiatration of a 
District in Criminal Matters. 
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99, The Governor-General of India in Council may, from time to 

Power to appoint Ses- time, appoint any subject of Her Majesty to be 

sion Judge. Session Judge of Coorg, and may also, from time 
to time, suspend or remove any person so appointed. 


The Session Jadge shall, as often as may be necessary for the trial of 
offenders, hold Sessions in the said Province : 


Provided that he and the Jadicial Commissioner respectively may 
hear and determine appeals beyond the limits of the same Province. 


23. Appeals from sentences and orders passed by the Superintend- 
Apasls trovn aentensed oF ent or by any officer subordinate to him exercis- 
Superintendent andoticers ing full powers of Magistrate from which an 
vested with full powers. appeal is allowed under the Code of Criminal 
Procedure, shall lie to the Judicial Commissioner and shall be heard and 
determined by him, 
Provided that nothing herein contained shall be deemed to prevent 


the Judicial Commissioner from exercising under the said Court all or any 
of the powers of the High Court vested to him. 
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PROTECTION OF JUDICIAL OFFICERS. 


Stine coed 


ACT No. XVIII. OF I[850. 


Passkp on tHe 4ru Aprit 1850, 
An Act for the Protection of Judicial Officers. 


For the greater protection of Magistrates 
and others acting judicially ; It is enacted as 
follows : 


lreumble. 


1. NoJudzge, Magistrate, Justice of the Peace, Collector, or other 
i9 AG da were cage PeTSON acting judicially, shall be hable to be 
officers acting judicially, sued ia any Civil Court for any act done or or- 
for official acta done in dered to be done by him in the discharge of his 
good faith, and of ofhcers — : Pa ara BS og 
excuting warrants andor- judicial duty, whether or not within the limits 
ders. of his jurisdiction: Provided that he at the 
time, in good faith, believed himself to have jurisdiction to do or order 
the act complained of ; and no officer of any Court or other person, 
bound to execute the lawful warrants or orders of any such Judge, 
Magistrate, Justice of the Peace, Collector, or other person acting 
judicially, shall be liable to be sued in any Civil Court, for the execu- 
tion of any warrant or order, which he would be bound to execute, if 
within the jurisdiction of the person issuing the same. 


Notes. 


As to procedure for instituting criminal prosecutions against Judges 
and public servants, see Act X. of 1882, sec. 197. 


Under the provisions of this section no person acting judicially is liable 
for an act done or ordered to be done by him in the discharge of his judicial 
daty within the limits of his jurisdiction. In such a case the question 
whether he acted in good faith does not arise.—I. L. R., 1 Al. 280. 


The defendant, who was Collector of Sea Customs at Madras, pro- 
fessing to act under the 24th section of Act VI of 1863, imposed a fine on 
the plaintiff, over whom he had no jurisdiction, and seized the property of 
the plaintiff, with a view to realizing such tino. Held on @ consiceration 
of all the circumstances of the case that on the behalf of the defendant that 
he had jurisdiction was not bona fide and that, accordingly, ho was not pro- 
tected by Act XVIII of 1850.—1 Madr. 89. | 
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CURATORS IN CASES OF SUCCESSIONS. 


ACT No. XIX. OF 1841. 


Passep on tHe 6TH Suepremper 184]. 


An Act for the protection of moveable and imimoveable property agatinet 
wrongful possession in cases of successions. 


1. Wuereas much inconvenience has been experienced where persons 
have died possessed of moveable and immoveable 
property, and the same has been taken upon pre- 
tended claims of right by gift or succession ; the difficulty of ascertaining the 
precise nature of the moveable property in such cases, the opportunities for 
misappropriating auch property and also the profits of real property, the 
delays of a regular suit when vexatiously protracted, and tho inability of 
heirs when out of possession to prosecute, their rights affording strong temp- 
tations for the employment of force ur fraud in order to obtain possession ; 
and whereas, {rm the above causes, the circumstance of actual possession, 
when taken upon @ succession, dovs not afford an indication of rightful 
title equal to that of a decision by a Judge after hearing all parties in a 
summary suit, though such summary suit may not be sufficient to preventa 
party removed from possersion thoreby from instituting a regular suit ; and 
whereas such summary suit, though it will take away many of the tom p- 
tations which exist for assuming wrongiul possession upon a succession, 
willbe too tardy a remedy for obviating them all, especially as regards 
moveable property ; and whereas it may be expedient, prior to the de- 
termination of the summary suit, to appoint acurator to take charge of 
property upon @ succession, where there is reason to apprehend danger of 
misappropriation, waste, or neglect, and where such appointment will, in 
the opinion of the authority making the same, be beneficial under all the 
circumstances of the case ; and whereas it will be very inconvenient to 
interfere with successions to estates by the appointment of curators or by 
summary suits, unless satisfactory grounds for such proceedings shall 
appear, and unless such proceedings shall be required by or on behalf of 
parties giving satisfactory proof that they are likely to be materially pre- 
judiced if left to the ordinary remedy of a regular suit :— 


Preamble. 


It is hereby enacted that, whenever a person dies leaving property, 
Soci cigars moveable or immoveable, 1 shall be lawful for 
succession to property of 8DY person claiming a right by succession thereto, 
deceaned may apply forre. or to any portion thereof, tomake application to 
avait wrongful pos the Judge of the Court of the district where any 
part of the property is found or situate for re- 
lief, oither after actual possession has been taken by another person, or when 
forcible means of seizing possession are upprehended. 


Szcs. 2-6.] CURATORS IN CASES OF SUCCESSIONS. 221 


9. It shall be Jawfal for any agent, relative, or near friend, or for the 
Agent, &c., may apply Courtof Wards in cases within their cognizance, 
in behalt of minor, &. in the event of any minor, disqualified, or absent 
person being entitled by succession to such property as aforesaid, to make 
the like application for relief. 


3. The Judge to whom such application shall be made shall, in the 
first place, enquire by the solemn declaration of 
the complainant, and by witnesses and documents 
at his discretion, whether there be strong reasons for believing that the 
party in possession or taking forcible means for seizing possession has.nu 
lawful title, and thatthe applicant, or the person on whose behalf he ap- 
plies, is really entitled, and is likely to be materially prejudiced if left to 
the ordinary remedy of a regulur suit, and that the application is made 
buna fide. = 


4. In case the Judge shall be satisfied of the existence of such strong 
ground of belief, bat not otherwise, he shall cite 
the party complained of, and give notice of vacant 
or disturbed possession by publication, and, after the expiration of a reason: 
able time, shall determine summarily the right 
to poasession (subject to 1egular suit as’ herein- 
after mentioned), and shall deliver possession accordingly : provided always 
that tho Judge shall have the power to appoint 
an officer who shall take an inventory of effects, 
and seal or otherwise secure the same, upon being 
applied to fur the purpose, without delay, whether he shall have concluded 
the enquiry necessary for citing the party complained of or not. 


Enquiry made by Judge. 


Procedure. 
Determinutivn of right. 


Appointment of  oflicer 
to wecure effects. 


5. Incase it shall further appear upon such application and exami- 
Appointment of curator tion as aforesaid that danger is to be appre- 
pending determination of hended of the misappropriation or waste of the 
quit. property before the summary suit can be deter- 
mined, and that the delay in obtaining security from the party in posses- 
sion, or the insufficiency thereof, is likely to expose the party out of posses- 
sion to considerable risk, provided he be the lawful owner ; it shall be law- 
ful for the Judge to appoint one or more curators with the powers herein- 
after next mentioned, whose authority shall continue according to the terms, 
of his or their respective appointments, and in no vase beyond the determi- 
nation of the summary suit and the confirmation or delivery of. possession 
in consequence thereof. Piovided always that, in the case of land, the Judge 
may delegate to the Coilector or to his officer the powers of a curator, and 
also that every appointment of a curator in respect of any property be duly 
published. 


6. The Judge shall have power to authorize such curator, sithee to 
tuke possession of the property generally, or until 
security be given by the party in possession, or 
until inventories of the property shall have been 


Powers conuferribie on 
curator. 
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made, or for any other purpose necessary for securing the property from 
misappropriation or waste by the party in possession. Provided always that 
aicatatice taauia nant it shall be entirely discretionary with the Judge 
in popeauion tb Hea aed .whether he shall allow the party in possession 
to continue in such possession on giving security 
or not; and any continuance in possession shall be subject to such orders 
as the Judge may issue touching inventorics, or the securing of deeds or 
uther effects. 


7. The Judge shall exact from the curator security for the faithfal 
Curator to give security, i8charge of his trust, and for rendering satis- 
and may receive remuner- factory accounts of the same as hereinafter men- 
oe tioned, and may authorize him to receive out of 
the property such remuneration as shall appear reasonable, but in no case 
exceeding five per centum on the personal property and on the aunual pro- 
fits of the real property. All surplus money rea- 
lized by the curator shall be paid into Court, and 
invested iu public securities for the benefit of the persons entitled thereto 
upon adjudication of the summary suit. Provided always that, although 
security shall bo required from the curator with all reasonable despatch, 
and, where it is practicable, shall be taken generally to answer all cases for 
Curator may be invested Which the person may be afterwards appointed 
with powers before secu- curator, yet no delay in the taking of security 
rity ia taken, shall prevent the Judge from immediately inuvest- 


ing the curator with the powers of his office. 


Disposal of surplus. 


8. Where the estate of the deceased person shall consist wholly or in 
part of land paying revenue to Government in 
Be i ged ie eee! all matters regarding the propriety of citing the 
venue-paying land. party in possession, of appoiating a curator, and 
‘of nominating individuals to that appointment, 
the Judge shall demand a report from the Collector, and the Collector is 
hereby reauired to furnish the same. In cases of urgency the Judge may 
proceed, in the first instance without such report, and he shall not be oblig- 
ed to act in conformity thereto, but, in case of his acting otherwise than 
according to such report, he shall immediately forward a statement of his 
reasons tothe Court of Sadr Diwani Adalat, and the Court of Sadr Diwani 
Adalat, if they shall be dissatisfied with such reasons, shall direct the 
Judge to proceed conformably to the report of the Collector. 


9. The curator shall be subject to all orders of the Judge regarding 

the institution or the defence of suits, and all 

Institution and defence  xuits may be instituted or defended in the name 

seen Pipeeaass tor of the curator on behalf of the estate. Provided 

that an express authority shall be requisite in 

the sanad of the curator’s appointment for the collection of debts or rents; 

but such express authority shall enable the curator to give a full acquit” 
tence for any sums of money received by virtue thereof. 
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10. Pending the custody of tho property bythe curator, it shall.be 
Allowances to apparent lawful for the Judge to make such allowances to 
owners peuding custody by parties having a prima facie right thereto as upon 
eararurs a summary investigation of the rights and circam- 
stances of the parties interested he shall cousider that necessity may re- 
quire, taking, at his discretion, security for the repayment thereof with 
interest, incase the party shall, apon tho adjudication of the summary suit, 
appear not to be entitled thereto. 
11. The curator shall filo monthly accounts in abstract, and at the 
Acconnta to he filed by period of every three months, if his administra- 
carator. tion last so long, ard, upon giving up the possea- 
sion of the property, filea detailed account of his administration to the satis- 
faction of the Judge. 
12. The accounts of any such curator as is above described shall be 
faspertlon. at ‘erouale: open to the inspection of all parties interested ; 
and right of interested and it shall be competent for any such interested 
party to keep duplicate. party to appoint a separate person to keep a du- 
plicate account of all receipts and payments by such curator. And if itbe 
Penalty for default asto found that the accounts, of any such curator are 
accounts. in arrear, or if they shall be erroneous or incom- 
plete, or if the curator shall not produce them whenever he shall be order- 
ed to do so by the Judge, he shall be liable to a fine not exceeding one 
thousand rupees for every such default. 


13. After the Judge of any district shall have appointed any curator, 
ati -toxennaintanine ot such appointment shall preclude the Judge of any 
secondcuratorfursame pro- Other district within the same Presidency from 
perty. appointing any other curator, provided the first 
appointment be in respect of the whole of the property of the deceased. But 
Curators of different if the appointment be only in respect of a portion 
parts of property. of the property of the deceased, this shall not pre- 
clude the appointment within the same Presidency of another curator in 
respect of the residue or any portion thereof : provided always that no 
Judge shall appoint a curator or entertain a sammary suit in respect of 
Power to appoint avle property which is the subject of a summary suit 
CUFMEOE: previously instituted under this Act before an- 
other Judge : and provided further that, if two or more curators be appoint- 
ed by different Judges for several parts of an estate, it shall be lawful for 
the Sadr Diwani Adalat to make such order as it shall think fit for the ap- 
pointment of one curator Sf the whole property. 


14. This Act shall not be put in force unless the aforesaid application 
Limitation of time for tothe Judge be made within six months of the 


application for curator. decease of the proprietor, whose property is claim- 
ed by right in succession. 
Bar to enforcement of Act This Ac : 
against public seitlemenr, 15. 25 shell not be put in force to 
or legal directions hy du. COutravene any public act of settlement ; neither 


ceased. in cases in which the deceased proprietor shall 
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have given legal directions for the possession of his property after his 
decease in the event of minority or otherwise, in opposition to such direc- 
tions ; but, in every such case, so soon as the Judge having jurisdiction over 
the property of a deceased persou shall be satisfied of the existence of such 
directions, he shall give effect thereto. 


16. This Act shall not be put in force for the purpose of cisturbing 
Bouts cart Waele ear Be the possession of the Court of Wards of any Pre- 
inade curator in case uf Sidency ; and in case a minor or other disqualifi- 
aiinors having property ed person whose property shall be subject to the 
spbjeot to its juriadiction. = Cuurt of Wards shall be the party on whose be- 
half application is made under this Act, the Jadge, if he determines to cite 
the party in possession, and also appoint a curator, shall invest the Court 
of Wards with the curatorship of the estate pending the suit without 
taking such security as aforesaid ; aud in case the minor or other disqualifi- 
ed person shall, upon the adjudication of the summary suit, appear to be 
entitled to the property, possession shall be delivered to the Court of 
Wards. 

17. Nothing in this Act contained shall be any impediment to the 
bringing of a regular suit either by the party 
whore application may have been rejected before 
or after citing the party in possession, or by the 
party who may have been evicted from the possession under this Act. 


Saving of right to bring 
fegulur suit. 


18. The decision of the Judge upon the summary suit under this Act 
_ ‘Effect of decision on Shall have no other effect than that of setting the 


summary suit. actual possession ; but for this purpose it shall be 
final, not subject to any appeal or order for review. 
Note. 


No appeal lies aguinst an order of a Judge proceeding under Act XTX 
1841. The fact thats the Judge may have rejected evidence which ought 
to have been received and considered does not warrant the High Court in 
joterfering to set aside an order of such Judge.—2 M. H.C. R., 418. 


.19. It shall be lawful for the Governments of the respective Presiden- 

So ing) __ ¢ies to appoint public curators for any district.or 

aoe of public jomber of dietricta. And the J udge having juris- 

Le diction shall nominate such public curator or 

curators in all cases where the choice of a curator is left discretionary 
with him under the preceding provisions of this Act. 


20. [Repealed by Act VIII. of 1855, ses. 13.) 
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SUCCESSION CERTIFICATE. 
ACT No. VII. OF 1889. 


Passep oN THE 8TH Marca 1889. 


An Act to facilitate the collection of debts on successions, and afford 
protection to parties paying debts to the representatives 
of deceased persons. 
Wuekrtas it is expedient to facilitate the collection of debts on 


successions, and afford protection to parties paying debts to the repre- 
sentatives of deceased persons ; It is hereby enacted as follows :— 


Title, commencement, ex- 1. (1) This Act may be called the 
tent, aud application. cession Certificate Act, 1889. 


(2) It shall come into force on the first day of May 1889 ; and 

(3) Is extends to the whole of British India (inclusive of Upper 
Burma except the Shan States) ; 

(4) But a certificate shall not be granted thereunder with respect 
to any debt or secuvity to which a right can be established by probate 
or letters of administration under the Indian Succession Act, 1865, or 
by probate of a willto which the Hindu Wills Act, 1870, applies, or 
by letters of administration with a copy of such a will annexed. 


Note. 

Kalidas Fakirehand and Karsandas Amirchand applied to the District 
Court for a certificate of administration under section 6 of Act VII of 1889 
to enable them to collect the debts due to one Punja Jagjivan, deceased. 
They alleged that Punja had made a will appointing them trustees to col- 
lect his debts. Bai Mahali also applied for a certificate on the ground that 
she was Punja’s heir. She disputed the genuineness of the alleged will. 
The District Judge rejected both the applications on the ground that the 
validity of the will could not besettled in a summary proceeding. On appeal 
the High Court remanded the matter for rehearing, holding thatthe Dis- 
trict Judge had jurisdiction.to decide upon the genuineness of the will. At 
the rehearing Bai Mahali withdrew her application, but the Judge held 
that as Kalidas and Karsanudas claimed a certificate as executors of the 
will and not as heirs, they should take ont probate of the will. He, there. 
fore, refused their application. On appeal to the High Court, Held, that the 
duty of the District Judge in carrying out the remand order of the High 
Court was confined exclusively to determining whether the applicants or 
the heir was entitled to the certificate, and that he could not refuse the 
certificate simply because the applicants might have asked for probate, aa 
the case did not fall under clause 4 of section 1 of Act VII of 1889,— 
I. L. B., 16 Bom. 712. 


2. (1) The enactments specified in the first schedule are repeal- 
ed to the extent mentioned in the third column 


thereof. 
wu 29 


Repeal. 
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(2) But nothing in this Act shall affect any certificate granted 
before the commencement of this Act under Act XXVII. of 1860 or any 
enactment repealed by that Act. 

(3) Any enactment except this Act and section 152 of the Pro- 
bate and Administration Act, 1881, or any document, referring to any 
enactment repealed by this Act, shall, so far as may be, be construed to 
refer to this Act or to the corresponding portion thereof. 

3. In this Act, unless there is some- 
thing repugnant in the subject or context,— 

(1) * District Court,” subject to the other provisions of this Act 
and to the provisions of proviso (b) to section 23 of the Punjab Courts 
Act, 1884, and of any other like enactment for the time being in force, 
means a Court presided over by a District Judge : and 

(2) “security” means— 

(a) any promissory note, debenture, stock, or other security of the 
Government of India ; 

(b) any bond, debenture, or annuity charged by the Imperial 
Parliament on the revenues of India ; 

(c) any stock o. debenture of, or share in, a company or other in- 
corporated institution ; 

(d) any debenture or other security for money issued by, or on be- 
half of, a local authority ; 

(e) any other security which the Governor-General in Council may, 
by notification in the Gazette of India, declare to be a security for the 
purposes of this Act. 


Definitions. 


Proof of representative 
title a condition precedent 
to recovery through the 4. (1) No Coart shall— 


Courts of debts from deb- 
tors of deceased persons. 

(a) pass a decree against a debtor of a deceased person for payment 
of his debt to a person claiming to be entitled to the effects of the de- 
ceased person or to any part thereof, or | 

(b) proceed, upon an application of a person claiming to be so 
entitled to execute against such a debtor a decree or order for the pay- 
ment of his debt, 

except on the production, by the person so claiming, of — 

(i) a probate or letters of administration evidencing the grant to 
him of administration to the estate of the deceased, or 

(1) a certificate granted under section 36 or section 87 of the 
Admiuistrator-General’s Act, 1874, and having the debt mentioned 
therain or 


(ili) a certificate granted under this Act, and having the debt 
specified therein, or 
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(iv) a certificate granted under Act XXVII of 1860, or an enact- 
ment repealed by that Act, or 

(v) acertificate granted under the Regulation of the Bombay Code, 
No. VIII of 1827, and, if granted after the commencement of this Act, 
having the debt specified therein. 

(2) The word “debt” in sub-section (1) includes any debt except 
rent, revenue, or profits payable in respect of land used for agricultural 
purposes, 


Notes. 

Section 4 of the Succession Certificate Act, 1889, merely provides that 
the Court shall not proceed upon an application of a person claiming to be 
entitled to execnte a decree, excepf: on the production of a certificate or 
other uuthority of a like nature. Bat it does not follow from that section 
that an application might not be made without the production of a certifi- 
cate, the certificate being supplied during the pendency of the proceedings. 
Janaki Ballav Sen. v. Hafiz Mahmed Ali Khan followed.—I. L. BR, 19 
Cal. 482. 

A Hindu is not entitled to sue on a bond executed in favour of his un- 
divided father, deceased, without the production of a certificate under Act 
VII of 1889, unless it appears on the face of the bond that the debt claimed 
was due to the joint family, consisting of the father and the son.—]4 
Madr. 377. 

Act VII of 1889, sec. 4, cl. (b) does not apply to applications to exe- 
cute decrees which were pending at the date of the passing of the Act, but 
it refers to applications made after the Act came into force.—1l4 Madr. 458, 


One Suppammal lent asum of money to the defendant and diced, leaving 
an adopted son, who assigned the debt to the plaintiff. Neither the plaintiff 
nor his assignor obtained a certificate under Act VII of 1889. The plaintiff 
now sued to recover the amount of the assigned debt:—Held, that the plain- 
tiff was not entitled to recover, no certificate having been obtained under 
Act VII of 1889.—15 Madr. 419. 

Clause (b) of sub-section 1 of section 4 of the Succession Certificate Act 
(VII of 1889) does not apply to applications or proceedings in execution of 
a decree made before and pending at the time at which the Act came into 
force. The application therein mentioned must mean one made after tho 
Act is in force, and the proceeding of the Court in execution must be an 
initial one under that application, and not one in continuation of proceed- 
ings taken on applications made before the Act came into force.—15 Bom.79. 

The plaintifis brought a suit to recover a certain sum of money due on 
a mortgage-bond executed by defendant No. 1 in favour of their (the plain- 
tiffs’) deceased father, by the sale of the mortgaged property, as well as 
from the defendants personally. Some time after the institution of the suit 
the parties compromised theclaim. The plaintifis applied to the Court to 
pass a decree in terms of the compromise. The Subordinate Judge referred 
the question whether a certificate under Act VII of 1889 was necessary be- 
fore he could pass a decree as applied for. Held, that a certificate was 
necessary. Section 4 of Act VIL of 1889 distinctly and peremptorily forbids 
any Court from passing a decree against a debtor of a deceased person for 
payment of his debt, except on production, by the person claiming, of probate 
or letters of administration. A decree would be “against the debtor’ when 
passed, although he consented to it.—15 Bom. 108, 
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Section 4 of Act VII of 1889 (Succession Certificate Act) prevents a 
Civil Court from passing a decree against a debtor of adeceased person for 
payment of his debt. T and others, who were entitied to recover from the 
government treasury acertain sum on account of deshmukhi hak, sold it to 
B in 1873 in consideration of a debt due to him. B died in the year 1884. In 
the year 1886 T and his co-vendors themselves recovered from the Govern- 
ment the said sum, which, under the sale-deed, was recoverable by B. In a 
suit brought by the heirs of B to recover the amount from T and the other 
executants of the sale-deed. Held, that a certificate under Act VII of 1889 
‘was not required to enable thd plaintiffs to sue. By the sale in 1873 the 
property in the amount of the hak sold had become vested in the deceased 
before his death, but the defendants never became his debtors at any time, 
as the amount so assigned was not received by them from the revenue 
authorities till after his death in 1884. For wrongfully receiving itin 1886, 
the defendants could either be sued in damages by the persons entitled to 
receive the hak, or treated as their debtors and sued for money had and 
received to their use.—15 Bom. 580. 

A decree was obtained by one of two undivided brothers. He died, 
and the surviving brother applied for execution of the decree. Held, that if 
the debt was in its nature a family debt, the right to execute the decree 
would have devolved on him by survivorship, and not as the heir of his de- 
ceased brother, and in that case no certificate of heirship under section 4 
of Act VII of 188¢ would be necessary ; but if, on the contrary, the debt 
was part of the separate property of the deceased, the applicant could only 
execute the decree as heir, and must, in that case, obtain a certificate to 
enable him to proceed.—16 Bom. 349. 

Where the original plaintiff dies, the suit, since the passing of Act VII of 
1889, if not under section 50 of the Civil Procedure Code, may be continued 
by his legal representative, although the latter has not taken out adminis- 
tration to the original plaintiff’s estate. All that the defendant can insist 
on in such a case is that representation shall be complete before decree.— 
16 Bom. 519. 

Ramchandra and Narayan were undivided brothers ; Narayan was the 
elder, but Ramachandra was the manager of the family property. Narayan 
died leaving a widow and three sons, and after his death Ramchandra sued 
the defendant to recover certain debts due to the family. Tho parties refer- 
red the dispute to three arbitrators appointed by them without the interven- 
tion of the Court and applied to the Court to have the arbitrators’ award 
filed. A question having arisen whether the award could be filed without a 
succession certificate under Act VII of 1889. Held that there was nothing in 
Act VII of 1889 to provent the award being filed withoat a certificate.— 
16 Bom, 240. 

See I.L.RB., 18 Cal. 86, noted under sec. 45 of the Indian Contract Act. 

5. The District Court within the jurisdiction of which the deceased 

Court having jurisdic. Ordinarily resided at the time of his death, or 
tion to grant certificate. if at that time he had no fixed place of residence 
then within the jurisdiction of which any part of the property of the 
deceased may be found, may grant a certificate under this Act. 

6. (1) Application for such a certificate must be made to the 
Application for certifi. District Court by a petition signed and veri- 
te. fied by or on behalf of the applicant in the man- 


ca 
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ner prescribed by the Code of Civil Procedure for the signing and veri- 
fication of a plaint by or on behalf of a plaintiff, and setting forth the 
following particulars, namely :— 

(a) the time of the death of the deceased ; 

(b) the ordinary residence of the deceased at the time of his death, 
and, if such residence was not within the local limits of the jurisdiction 
of the Court to which the application is made, then the property of 
the deceased within those limits ; 

(c) the family or other near relatives of the deceased and their res- 
pective residences ; 

(d) the right in which the petitioner claims ; 

(e) the absence of any impediment under section 1, sub-section (4), 
or under any other provision of this Act or any other enactment, to the 
grant of the certificate, or to the validity thereof, if it were granted; and 

(f) the debts and securities in respect of which the certificate is 
applied for. 

(2) If the petition contains any averment which the person verify- 
ing it knows or believes to be false, or does not believe to be true, that 
person shall be subject to punishment according to the provisions of the 
law for the time beiag in force forthe punishment of giving or fabricat- 
ing false evidence. 

7. (1) If the District Court is satisfied that there is ground for enter- 
taining the application, it shall fix a day for the 
hearing thereof, and cause notice of the appli- 
cation and of the day fixed for the hearing— 

(a) to be served on any person to whom, in the opinion of the Conrt, 
special notice of the application should be given, and 

(6) to be posted on some conspicuous part of the court-house, and 
published in such other manner, if any, as the court, subject to any 
rules made by the High Court in this behalf, thinks fit, 

and upon the day fixed, or as soon.thereafter as may be practicable, 
shall proceed to decide in a summary manner the right to the certificate, 

(2) When the Court decides the right thereto to belong to the ap- 
plicant, it shall make an order for the grant of the certificate to him. 

(3) If the Court cannot decide the right to the certificate without 
determining questions of law or fact which seem to it to be too intricate 
and difficult for determination in a summary proceeding, it may never- 
theless grant a certificate to the applicant if he appears to be the per- 
son having prima facie the best title thereto. 

(4) When there are more applicants than one for a certificate, and 
it appears to the Court that more than one of such applicants are in- 
terested in the estate of the deceased, the Court may, in deciding to- 
whom the certificate is to be granted, have regard to the extent of in- 
terest, and the fitness, in other respects, of the applicants. 


Procedure on application. 
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8. When the District Court grants a certificate, it shal] therein 
specify the debts and securities set forth in the 
application for the certificate, and may there- 
by empower the person to whom the certificate is granted— 

(a) to receive interest or dividends on, or 

(b) to negotiate or transfer, or 

(c) both to receive interest or dividends on, and to negotiate or 
transfer the securities, or any of them. 

9. (1) The District Court shall in any case in which it proposes 

Requisition of security to proceed under section /, sub-section (3) or 
from grantee of certificate. gnb-section, (4), and may, in any other case, re- 
quire, as & condition precedent to the granting of a certificate, that the 
person to whom it proposes to make the grant shall give to the Judge 
of the Court, to enure for the benefit of the Judge for the time being, 
a bond with one or more surety or sureties, or other sufficient security, 
for rendering an account of debts and securities received by him, and 
for indemnity of persons who may be entitled tothe whole or any part 
of those debts and securities. 

(2) The Court may, on application made by petition, and on cause 
shown to its satisfaction, and upon such terms as to security, or pro- 
viding that the money received be paid into Court, or otherwise as the 
Conrt thinks fit, assign the bond or other security to some proper per- 
s0n, and that person shall thereupon be entitled to sue thereon in his 
own name asif it had been originally given to him instead of to the Jndge 
of the Court, and to recover, as trustee for all persons interested, such 
amount as may be recoverable thereunder. 

Note. 

Where on an application for a certificate of succession under the 
Succession Certificate Act (Act VII of 1889) an order was made granting 
the certificate conditionally on the applicant’s furnishing security. Held 
that this was not an ordér “ granting, refusing or revoking a certificate” 


within the meaning of sec. 19 of the Act, and that therefore no appeal 
would lie therefrom.—I. L, R., 13 Al. 214. 


10. (1) A District Court may from time to time, on the application 
of the holder of a certificate under this Act, ex- 
tend the certificate to any debt or security not 
originally specified therein, and every such extension shall have the 
same effect as if the debt or security to which the certificate is exten- 
ded had been originally specified therein. 

(2) Upon the extension of acertificate, powers with respect to the 
receiving of interest or dividends on, or the negotiation or transfer of, 
any security to which the certificate has been extended, may be con- 
ferred, and a bond or further bond or other security for the purposes 
mentioned in the last foregoing section may be required, in the same 
manner as upon the original grant of a certificate. 


Contents of certificate. 


Extension of certificate. 
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11. Certificates shall be granted and extensions of certificates shall 
Forms of certificate ang »® made, as nearly as circumetances admit, in 
extended certificate. the forms set forth in the second schedule. 
12. Where a District Court has not conferred on the holder of a 
certificate any power with respect to a security 
specified in the certificate, or has only em- 
powered him to receive interest or dividends 
on, cr to negotiate or transfer, the security, the Court may, on appli- 
cation made by petition, and on cause shown to its satisfaction, amend 
the certificate by conferring any of the powers mentioned in section 8, 


Amendment of certifi- 
cate in respect of powers 
as to securities. 


or by substituting any one for any other of those powers. 


13. 


Amendment of Act VII., 


of 1870. 








Number. 


ne 





—— ee 


“ 11. Probate of 
a will or let- 
ters of ad ni- 
nistration with 
or without will 
annexed. 


“12. Certificate 
under the Suc- 
cession Certifi- 
cate Act, 1889. 


cece AER, Sr Eat eA 





| 


If the amount or 
value of the pro- 
perty in respect 
of which the 
grant of probate 
or letters i8 
made exceeds 
one thousand 
rupees. 


In any case... 


(1) For articles 11 and 12 of the first schedule to the Court- 
fees Act, 1870, the following shall be substi- 
tuted, namely :— 


= a RR DT A TE 
- ad 
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Proper fee. 


Two per centum on such amount or 


value : provided that when, after the 
grant of & certificate under the Suc- 
cession Certificate Act, 1889, or any 
enactment repealed by that Act, or 
under the Regulation of the Bombay 
Code, No. VIII. of 1827, in respect of 
any property included in an estate, 
a grant of probate or letters of admi- 
nistration is made in respect of the 
same estate, the fee payable in res- 
pect of the latter grant shall be re- 
duced by the amount of the fee paid 
in respect of the former grant. 


Two per centum on the amount or 
value of any debt or security specifi- 
ed in the certificate under section 8 
of the Act, and three per centum on 
the amount or value of any debt or 
sucurity to which the certificate is 
extended under section 10 of the Act. 


Nore.—(1) The amount of a debt is ita 


amount, including interest,on the day 
on which the inclasion of the debt in 
the certificate is applied for, so far ag 
such amount can be ascertained. 


(2) Whether or not any power with 


respect to a security specified in a 
certificate has been conferred. under 
the Act, and, where such a power 
has been so conferred, whether the 
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Number. Proper fee. 


Me a. power is for the receiving of in 
terest or dividents on, or for the 
negotiation or transfer of, the secu- 
rity, or for both | purposes, the value 
of the security is its market-value 
on the day on which the inclusion of 
the security in the certificate is ap- 
plied for, so far as such value can 
be ascertained. 

(1) As regards debts and securities, 
the same fee as would be payable in 

Regulation of respect of a certificate under the 

the Bombay Succession Certificate Act, 1859, or 

Code,No. VIII in respect of an extension of such a 

of 1827. certificate, as the case may be, and 

(2) as regards other property in res- 
pect of which the certificate is gran- 
ted, two per centum on so much of 
the amonnt or value of such property 
as exceeds one thousand rupees.’ 


IZA. Certifi- 


cate under the 


(2) In the Court-fees Act, 1870, section 19, clause viii.. for the 
words and figures “ and certificate mentioned in the First Schedule to 
this Act annexed, No. 12,” the words and figures “and save as regards 
debts and securities, a certificate under Bombay Regulation VIII of 
1827” shall be substituted. 

14. (1) Every application for a certificate or for the extension 

— of a certificate must be accompanied by a de- 

Mode of collecting court- posit of a sum equal to the fee payable under 

ene pis aevessisane ails Conte a Act, 1870, 
in respect of the certificate or extension applied for. 

(2) If the application is allowed,the sum deposited by the applicant 
shall be expended, under the direction of the Court, in the purchase 
of the stamp to be used for denoting the fee payable as aforesaid. 

(3) Any sum received under sub-section (1), and not expended 
under sub-section (2), shall be refanded to the person who deposited it. 

15. A certificate under this Act shall 
Local extent of certificate. have effect throughout the whole of British 
India. 

16. Subject to the provisions of this Act, the certificate of the 
District Court shall, with respect to the debts 
and securities specified therein, be conclusive 
as against the persons owing such debts or liable on such securities, 
and shall, notwithstanding any contravention of section 1, sub-section 


Effect of certificate. 
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(4), or other defect, afford fall indemnity to all such persons as regards 
all payments made, or dealings had, in good faith in respect of such 
debts or securities to or with the person to whom the certificate was 
granted. 
17. Where a certificate in the form, as nearly as circumstances 
; admit, of the second schedule has been granted 
Pleat heel a toa resident within a Foreign State by the 
representative in Foreiga British representative, accredited to the State, 
ee or where a certificate so granted has beer 
extended in such form by such representative, the certificate shall, 
when stamped in accordance with the provisions of the Court-fees Act, 
1870, with respect to certificates under this Act, have the same effect 
in British India as a certificate granted or extended under this Act. 
18. Accertificate granted under this Act 
Revocation of certificate. may be revoked for any of the following 
causes, namely :— 
(a) that the proceedings to obtain the certificate were defective in 
substance ; 
(b) that the certificate was obtained fraudulently by the making 
of a false suggestion, or by the concealment frum the Court of some- 
thing material to the cage ; 


(c) that the certificate was obtained by means of an untrue allega- 
tion of a fact essential in point of law to justify the grant thereof, 
though such allegation was made in ignorance or inadvertently 5; 

(d) that the certificate has become useless and inoperative through 
circumstances ; 


(e) that a decree or order made by a competent Court in a suit or 
other proceeding with respect. to effects comprising debts or. securities 
specified in the certificate renders it proper that the certificate should 
be revoked. 


19. (1) Subject to the other provisions of this Act, an — 
shall lie to. the High Court from an order of a 
District Court granting, refusing, or revoking 
a certificate under this Act, and the High Court may, if it thinks fit, by 
its order on the appeal, declare the person to whom the certificate should 
be granted, and direct the District Court, on application being maile 
therefor, to grant it accordingly, in ca of the — if any; 
already granted. 


(2) An appeal under sub-section (1) must be preferred within the 
time allowed for av appeal under the Code of Civil Procedure. 
(3) Subject to the provisions of sub-section (1) and of Chapters 
XLVI, and XLVII of the Code of Civil Procedure as applied by section 
1 30 


Appeal. 
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647 of that Code, an order of a District Court under this Act shall be 
final. 
Note.—See I. L. B., 13 Al. 214, noted under sec. 9. 


20. Save as provided by this Act, acertificate granted thereunder 
Effect on certificate of pre- in respectof any of the effects of a deceased 
vious certificate, probate, person shal] be invalid if there has been a pre- 
oe teergot Se arneenet | vious grant of such a certificate or of probate 
or letters of administration in respect of the estate of the deceased per- 
son, and if such previous grant is in force. 


91. (1) A grant of probate or letters of administration under the 
Effect on certificate of Probate and Administration Act, 1881, in res- 
gubsequent probate or pect of an estate shall be deemed to supersede 
lowers of administration. = sy certificate previously granted under this 
Act in respect of any debts or securities incladed in the estate. 


(2) When at the time of the grant of the probate or letters any 
suit or other proceeding instituted by the holder of the certificate re- 
garding any sucu debt or security is pending, the person to whom the 
grant is made shall, on applying to the Court in which the suit or pro- 
ceeding is pending, be entitled to take the place of the holder of the 
certificate in the suit or proceeding. 


22. Where a certificate under this Act has been supreseded or is 
waliaciine ot Oevia'te invalid by reason of the certificate having been 
payments made in good revoked under section 18 or by reason of the 
eso aad of invalid prantof a certificate to & person named in an 
appellate order under section 19, or by reason 
of a certificate having been previously granted, or by reason of a grant 
of probate or letters of administration, or for any other cause, all pay- 
ments made, or dealings had, as regards debts and securities specified 
in the superseded or invalid certificate, to or with the holder of that cer- 
fificate in ignorance of its supersession or invalidity, shall be held 
good against claims under any other certificate or under the probate or 
letters of administration. 


23. (1) Where a certificate has been granted under this Act or 
Prohibition of exercise of Act XX VII. of 1860, or a grant of probate or 
certain powers by curators. letters of administration has been made, a cur- 
ator appointed ander Act XIX. of 1841 shall not exercise any authority 


lawfully belonging to the holder of the certificate or to the executor o 
administrator ; | 


toot (2) But persons who have paid debts or rents toacurator authoris- 
“wa by a Court to receive them shall be indemuified, and the curator 
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shall be responsible for the payment thereof to the person who has ob. 
tained the certificate, probate, or letters of administration, as the case 
may be. 


24. <Any probate or letters of administration granted before the 
Effectofcertain probates first day of April 1881, by any Supreme or 
and Teckers: High Court of Jadicature, or by the Court of a 
Recorder in Burma, in any case in which the deceased person was not 
8 British subject within the meaning of that expression as used in the 
charters of the Supreme Courts of Jadicature,and in which any assets 
belonging to him were at the time of his death within the local limits 
of the jurisdiction of the Court, shall, for the purpose of the recovery, 
of debts, the protection of persons paying debts and the negotiation or 
transfer of securities included in the estate of the deceased, be deemed 
to have and to have had the effect which a grant of probate or letters of 
administration has under the Indian Succession Act, 1865 : 


Provided that nothing in this section shall be construed to validate 
any disposal of property by an executor or administrator which has, 
before the commencement of this Act, been declared by any competent 
Court to be invalid. 


25. No decision under this Act upon any question of right bet- 
Effect of decisions under +W@0R any parties shall be held to bar the trial 
this Act, and liability of of the same question in any suitor in any other 
ari certificate there- nroceeding between the same parties, and 
nothing in this Act shall be construed to affect 
the liability of any person who may receive the whole or any part of 
any debt or security, or any interest or dividend on any security, to 
account therefor to the person lawfally entitled thereto. 


26. (1) The Local Government may, by notification in the official 
faseahiva: et Soterids Gazette, invest any Court inferior in grade to a 
Courts with jariediction of District Conrt with the functions of a District. 
District, Court for pure Court under this Act, and may cancel or vary 
poses of this Act. i 5 
any such notification. 


(2) Any inferior Court so invested shall, within the local limits of 
its jurisdiction, have concurrent jurisdiction with the District Court in: 
the exercise of all the powers conferred by this Act upon the District 
Conrt, and the provisions of this Act relating to the District Court shall 
apply to such an inferior Court as if it were a District Court ; 


Provided that an appeal from any such order of an inferior Court 
as is mentioned in sub-section (1) of section 19 shall lie to the District 
Court, and not to the High Conrt, and that the District Court may, if it 
thinks fit, by its order on the appeal, make any euch declaration and 
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direction as that sub-section authorizes the High Court to make by its 
order on an appeal from an order of a District Court. 


(8) An order of a District Court on an appeal from an order of an 
inferior Court under the last foregoing sub-section shall, subject to the 
provisisons of Chapters XLVI and XLVII of the Code of Civil Pro- 
cedure as applied by section 647 of that Code, be final. 


(4) The District Court may withdraw any proceedings under this 
Act from an inferior Court, and may either itself dispose of them or 
transfer them to another such Court established within the local limita 
of the jurisdiction of the District Court and having authority to dispose - 
of the proceedings. 

(5) A notification under sub-section (1) may specify any inferior 
Court specially or any class of such Courts in any local area. 


(6) Any Civil Court which for any of the purposes of any enact- 
ment is subordinate to, or subject to the control of, a District Court, 
shall, for the purposes of this section, be deemed to be a Court inferior 
in grade to a District Court. 

97. (1) When acertificate nnder this Act has been superseded or is 

invalid from any of the causes mentioned in sec- 

Surrender of superseded tion 22, the holder ther of shall, on the requisi- 

and invalid certificates. tion of the Court which granted it, deliver it 
up to that Court. 


(2) If be wilfally and without reasonable cause omits so to de- 
liver it up, he shall be punished with fine which may extend to one 
thousand rupees, or with imprisonment for a term which may extend 
to three months, or with both. 


98. Notwithstanding anything in the Regulation of the Bombay 
Seiceliscarauit cea Code, No. VIIL. of 1827, the provisions of sec- 
to certificates under Bom- tion 8, section 6, sub-section (1), clause (f), and 
sae Regulation VILL. of sections 8,9, 10, 11, 12, 14, 16, 18, 19, 25, 26, 
; and 27, of this Act with respect to certificates 
under this Act and applications therefor, and of section 98 of the Pro- 
bate and Administration Act, 1881, with respect to the exhibition of 
inventories and accounts by executors and administrators, shall, so far 
as they can be made applicable, apply, respectively, to certificates 
granted under that Regulation, and applications made for certificates 
thereunder, after the commencement of this Act, and to the exhibition 
of inventories aud accounts by the holders of such certificates so 


granted. 
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JENACTMENTS REPEALED. 
(See Section 2 ) 
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Number and 
year. 








Subject or title. Extent of repeal. 
| 


kn ee RARER —e en treeED 


Acts of the Governor-General in Council. 


XXVII. of 1860. Collection of debts| So much as has not been repealed. 
on successions. 
XIV. of 1869.,.Bombay Civil) In section 16, from and fuelaaiva 
Courts Act, 1869. | of the words and figures “Bom- 
bay Regulation VIII. of 1827” 
down to and inclusive of the 
words “ (representatives of de- 
ceased persons) and.” 
XV. of 1874,|Laws Local Extent /So much as relates to Act XXVII. 


Act, 1874. of 1860. 
XIII. of 1879. |Oudh Civ il Courts | Section 25, clause (3) relating to 
Act, 1879. applications for certificates 


under Act XXVII. of 1860, 
V. of 1881.'!Probate and Ad-| Sections 151 and 153, 
ministration Act, 
1881. 
XVIII. of 1884. rae Courts Act, | Section 29, sub-section (1),cl. (a). 
1884 


XII. of 1887.,Ben gal, North-| Section 23, sub-section (2), cl. (c). 
Western Provin- 
ces, and Assam 
Civil Courts Act, 
1887. 


Act of the Lreutenant-Governor of Bengal in Council. 


VII. of 1880. Tn section 7, cl. (3), the words “and 


Public Demands’ 
Recovery Act, 1880. | the note to paragraph 12 of 
Schedule 1.” 
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THE SECOND SCHEDULE. 


Forms oF Creeriyicate AND Exrenpep CERTIFICATE. 
(See Section 11.) 
In the Court of 
To A. B. 
Whereas you applied on the day of fora 
certificate under the Succession Certificate Act, 1889, in respect of the fol- 
lowing debts and securities, namely :— 
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Debts. 


Amount of debt, including] Description and date of 
interest, on date of appli- | instrument, if any, by 
cation for certificate. which the date is secured. 








omomremes 


Serial number.| Name of debtor. 














Securities. 


DEKXCRIPT on. 
i : Market-valne of 


security on date of 
application for 
certificate. 


Serial number. | Distinguishing 
number or let- 
ter of security. 


Amount or par 
value of secu- 
rity. 


Name, title, or 
class of security. 








This certificate is accordingly granted to you, and empowers you to 
collect those debia [and] [to receive] [interest] [dividends] [on] [to negotiate] 
[to ronge | [those securities]. 


ated this day of . District Judge. 
In the Court of 
On the application of A. B. made to me on the day of 


I hereby extend this certificate to the following debits and securities, 
namely :— 
; Debts. 


Amonnt of debt, including 
interest, on date of appli- 
cation for extension. 


Description and date of 
instrument, if any, by 
which the debt is secured.' 


Serial number, Name of debtor. 














Securities. 


DESCRIPTION. 
on Market-value of 


security on date of 
application for 
extension. 


Amount or par 


Serial number. | Distinguishing 
value of secu- 
rit: 


number or letter 
of security. 


Name, title, or 
class of security. 








_ This extension empowers A. B. to collect those debts [and [to receive} 
[interest] [dividends] [on] [to negotiate] [to transfer] [those securities]. 


Dated this day of , 
District Judge. 
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INDIAN SUCCESSION. 
ACT No. X. OF 1865. 


Passep on tHE 267s Magrce# 1865. 
(As amended up to date.) 


An Act to amend and define the Law of Intestate and Testamentary 
Succession in British India. 


Wuzezas it is expedient to amend and define the rules of law ap- 


Preamble. plicable to Intestate and Testamentary Suc- 
cession in British India ; It is enacted as follows : 
cartes” at 
PART I. 
PRELIMINARY. 
Bhort title. 1. This Act may be cited as ‘‘ The Indian 


Succession Act, 1865.” 
g. Except as provided by this Act or by any other law for the 


pis aetaliwen aw et time beiug in force, the rnles herein contained 
British India in cases of shall constitute the law of British India appli- 


ee testamentary cable to all cases of intestate or testamentary 
succession. 
Titers fetaliumclaane: 3.* In this Act, unless there be something 


repugnant in the sabject or context,— 

Words importing the singular nomber inclade the plural ; words 
importing the plural uumber iuclude the singular ; and words import- 
ing the male sex include females : 

“« Person’ includes any company or association, or body of persons, 
whether incorporated or not : 


“ Year” and “month” respectively mean a year and month reckon- 
ed according to the British calendar : 


‘‘ Immoveable property” includes land, incorporeal tenements, and 
things attached to the earth,or permanently fastened to anything which 
is attached to the earth : 


“« Moveable property” means property of every description except 
immoveable property : 


‘ Province” includes any division of British India having a Court 
of the last resort 


“ British [odia” means the territories which are or may *eoome 
vested in Her Majesty or Her Successors by the Statute 21 & 22 ve 
cap. 106 (an Act for the better Government of Indta): f 


* Compare Act Y. of 1881, 8.3. + Here certain Words, repealed by Act XII. of 1691. 
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“ District Jadge”’ means the Jadge of a principal Civil Court of 

original jurisdiction : | | 
_ © Minor” means any person who shall not have completed the age 
of eighteen years, and “ minority” means the status of such person : 

‘¢ Will” means the legal declaration of the intentions of the tes- 
tator with respect to his property, which he desires to be carried into 
effect after his death : | 

“‘ Codicil” means an instrument made in relation toa will, and ex- 
plaining, altering, or adding to its dispositions. It is considered as 
forming an additional part of the will : 

* Probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a grant of administration to the 
estate of the testator : 

_ Executor” means a person to whom the execution of the last will 
of a deceased person is, by the testator’s appointment, confided : 

‘‘ Administrator” means a person appointed by competent autho- 
tity to administer the eatate of a deceased person when there is no 
executor : : ; 

And in every part of British India to which this Act shall extend, 
‘¢ Local Government’ shall mean the person authorized by law to ad- 
minister executive government in such part ; and. 

_* High Court” shall mean the highest Civil Court of Appeal there- 
in, and, for the purposes of sections 242, 242A, 246A, and 277A, shall 
include the Court of the Recorder of Rangoon. 

| Note. 
: See 1 Bengal O. C. J., 13 : Act No. IX of 1875, section 3. See Act No. 
XITI. of 1875, section 1. 

4. No person shall, by marriage, acquire any interest in the pro- 
_ Interests and powers not erty of the person whom he or she marries, 
acquired nor lost by mar- nor become incapable of doing any act in res- 
se pect of his or her own property, which he or 
she could have done if unmarried. | os 

Notes. 

See 8 Beng. 372. “ This section shall not apply, and shall be deemed 

never to have applied, to any marriage, one or both of the parties to which 


professed, at the time of the marriage, the Hindu, Muhammadan, Buddhist, 
Sikb, or Jaina religion.” —Act III of 1874, sec. 2, last para. 


Section 4 of the Act does not apply in respect of the moveable proper- 
ty of persons not having an Indian domicile.—I. L. B., 1 Cal. 412. 

In a suit for judicial separation under Act 10 of 1865, the Court will 
not, unless under special circumatances, order the husband to give security 
for his wife's coste.—5 Cal. 357. 


See I. L. R., 6-Cal. 794; 1 Cal. 285. 
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PART II. 

Or DomiciLe. 
Dc cactnueensieche 5. Succession to the immoveable pro- 
to deceased person’s im- perty in British India of a person deceased is 
movexble and moveable regulated by the law of British India, wher- 
eee weno ever he may have had his domicile at the time 

of his death. 

Succession to the moveable property of a person deceased is re- 
gulated by the law of the country in which he had his domicile at the 


time of his death. 
Illustrations. 

(a.) A, having his domicile in British India, dies in France, leaving 
moveable property in France, moveable property in England, and property, 
both moveable and immoveable, in British India, The succession to the 
whole is regulated by the law of British India, 

(b.) A, an Englishman, having his domicile in France, dies in British 
India, and leaves property, both moveable and immoveable, in British India. 
The succession to the moveable property is regulated by the rules which 
govern, in France, the succession to the moveable property of au Englishman 
dying domiciled in France, and the succession to the immoveable property 
is regulated by the law of British India. 


Note,—Soee I. L. R., 4 Cal. 106. 
6. A person can only have one domicile 


One domicile only affects ; 
Present eee econ for the purpose of succession to his moveable 
property. 


7. The domicile of origin of every person of legitimate birth is 
in the country in which, at the time of his birth, 


Domicile of origin of per- hig father was domiciled*: or, if he is a post- 
son of lezitimate birth. A . . 2 : 
humous child, in the country in which his 
father was domiciled at the time of the father’s death. 
Illustration. 
At the time of the birth of A, his father was domiciled in England. 
A’s domicile of origin is in England, whatever may be the country in which 
he was born. 
8. The domicile of origin of an illegitimate child is in the country 
Domicile of origin of ille- im which,at the time of his birth, his mother 
gitimate child. was domiciled. 
Continaance-of ‘démicile 9. The domicile of origin prevails until 
of origin. a new domicile has been acquired. 
10. A man acquires a new domicile by taking up his fixed habit- 
Acquisition of new domi- ation in a country which is not that of his do- 
cile. micile of origin. 
Ezplanation.—A man is not to be considered as having taken up 
his fixed habitation in British India merely be reason of his residing 
1 3l 
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there in Her Majesty’s civil or military service, or in the exercise of 


any profession or calling. 
Illustrations. 

(a.) A, whose domicile of origin is in England, proceeds to British 
India, where he settles as a barrister or a merchant, intending to reside 
there during the remainder of his life. His domicile is now in British India. 

(b.) A, whose domicile is in England, goes to Austria, and enters the 
Austrian service, intending to remain in that service. A has acquired a 
domicile in Austria. 

(c.) A, whose domicile of origin is in France, comes to reside in British 
India under an engagement with the British Indian Government for a cer- 
tain number of years. It is his intention to return to France at the end of 
that period. He does not acquire a domicile in British India. 

(d.) A, whose domicile is in England, goes to reside in British India 
for the purpose of winding up the affairs of a partnership which has been 
dissolved, and with the intention of returning to England as soon as that 
purpose is accomplished. He does not, by snch residence, acquire a domicile 
in British India, however long the residence may last. 

(e.) A, having gone to reside in British India under the circumstances 
mentioned in the last preceding illustration, afterwards alters his intention 
and takes up ! is fixed habitation in British India. A has acquired a domi- 
cile in British India. 

(f.) A, whose domicile is in the French Settloment of Chandernagore, 
is compelled by political events to take refuge in Calcutta, and resides in 
Calcutta for many years in the hope of such political changes as may enable 
him to return with safety to Chandernagore. He does not, by such re- 
sidence, acquire a domicile in British India. 


(q.) A, having come to Calcutta under the circumstances stated in the 
last preceding illustration, continues to |reside there after such political 
changes have occurred as would enable him to return with safety to Chander- 
nagore, and he intends that bis residence in Calcutta shall be permanent. 
A has acquired a domicile in British India. 

11. Any person may acquire a domicile in British India by mak- 

Special mode of acquiring iny and depositing in some office in British 
domicile British India. India (to be fixed by the Local Government) 
a declaration in writing under his hand of his desire to acquire such 
domicile, provided that he shall have been resident in British India for 
one year immediately preceding the time of his making such declara- 
tion. 

Note. 

See, as to Oudh Gazette of India, 15th July, 1865, p. 813 ; as to British 
Burma, ibid, 29th Jaly 1865, p. 845. 

12. A person whois appointed by the Government of one coun- 

-_ ; try to beits ambassador, consul, or other re- 

Domicile not acquired by 2s 
residence as representn- presentative in another country, does not ac- 
tive of foreignGovernment, quire a domicile in the latter country, by reason 
or as part of his family. ys : e : 

: only of residing there in pursuance of his ap- 
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pointment ; nor does any other person acquire such domicile by reason 
only of residing with him as part of his family or as a servant. 
13. A new domicile continues until the 


former domicile has been resumed, or another 
has been acquired. 


Continuauce of new do- 
micile. 


14. The domicile of a minor follows the 
Miuor’s domicile: domicile of the parent from whom he derived 
his domicile of origin. 


Exception.—The domicile of a miuor does not change with that of 
his parent, if the minor is married, or holds any office or employment 
in the service of Her Majesty, or has set up, with the consent of the 
parent, in any distinct business. 

15. By marriage a woman acquires the 
Domicile acquired by domicile of her husband, if she had not the 
womao on marriage. a. 
same domicile before. 


Wife's domicile during 16. The wife’s domicile during the mar- 
marriage. riage follows the domicile of her hasband. 


Exception.—Tha wife’s domicile no longer follows that of her 
husband if they be separated by the sentence of a competent Coart, or 
if the husband is undergoing a sentence of transportation. 


17. Except in the cases above provided 
for, a person cannot, during minority, acquire 
a new domicile. 


Minor’s acquisition of 
new domicile. 


18. Aninsane person cannot acquire a new domicile in any 
Lunatic’s acquisition of Other way tnan by his domicile following the 
new domicile. domicile of another person. 


19. Ifa man dies leaving moveable pro- 
Succession to moveable . dae ar 
property in British Ludia, perty in British India, in the absence of proof 
in mes a a proof of ofany domicile elsewhere, succession to the pro- 
; v . . as e 
Seite eeeege tc perty 1s regulated by the law of British India. 


PART III* 
Or ConsanGuInNiry. 

20. Kindred or consanguinity is the connexion or relation of 
persons descended from the same stock or 
common ancestor. 
21. Lineal consanguinity is that which subsists between two 
persons, one of whom is descended in a*direct 
line from the other as between a man and his 


Kindred or consanguinity. 


Lineal consanguinity. 


* This Part dues not apply to Parsis.— See Act XXI. of 1865, sec. 8. 
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father, grandfather, and great-grandfather,and so upwards in the direct 
ascending line ; or between a man, his son, grandson, great-grandson, 
and so downwards in the direct descending line. 

Every generation constitutes a degree, either ascending or des- 
cending. 

A man’s father is related to him in the first degree, and so like- 
wise is his son ; hia grandfather and grandson in the second degree ; his 
great-grandfather and great-grandson in the third, 


92. Collateral consanguinity is that which subsists between two 
persons who are descended from the same 
stock or ancestor, but neither of whom is des- 
cended in a direct line from the other. 

For the purpose of ascertaining in what degree of kindred any 
collateral relative stands to a person deceased, it is proper to reckon 
upwards from the person deceased to the common stock, and then 
downwards to the coilateral relative, allowing a degree for each person, 
both ascending and descending. 


Collateral consanguinity. 


23. For the purpose of succession, there is no distinction between 

Petcnde Held tar parpans those who are related to a person deceased 

of succession tobe similarly through his father, and those who are related 
related to deceased. to him through his mother ; 


nor between those who are related to him by the fall blood, and 
those who are related to him by the half blood ; 

nor between those who were actuallay born in his lifetime, and 
those who, at the date of his denth, were only conceived in the womb, 
but who have been subsequently born alive. 


24. In the annexed table of kindred, the 
sete of computing de degrees are computed as far asthe sixth, and 
are marked by numeral figures. 


The person whose relatives are to be reckoned, snd his cousin- 
german or first cousin, are, as shown in the table, related in the fourth 
degree ; there being one degree of ascent to the father, and another to 
_the common ancestor, the grandfather ; and from him one of descent 
to the uncle, and another to the cousin-german ; making in all four 
degrees. 

A grandson of the brother and a son of the uncle, z.¢., a great- 
nephew and a cousin-german, are in equal degree, being each four 
degrees removed. 

A grandson of a cousin-german is in the same degree as the prand- 
son of » great-uncle, for they are both in the sixth degree of kindred. 

ee 
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TABLE OF CONSANGUINITY. 
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PART IV.* 
Or InreEsracy. 
25. A man is considered to die intestate 
As to what property de- in respect of all property of which he has not 
ceased considered to have ‘ a ; ; 
died intestate. made a testamentary disposition which is cap- 


able of taking effect. 
Illustrations. 
(a.) A has left no will. He has died intestate in respect of the whole 
of his property. 


(b.) A has left a will, whereby he has appointed B his executor ; but 
the will contains no other provisious. A has died intestate in respect of the 
distribution of his property. 


(c.) A has bequeathed his whole property for an illegal purpose. A has 
died intestate in respect of the distribution of his property. 


(d,) A has bequeathed 1,000. to B, and 1,000/. to the eldest son of C, and 
has made no other bequest ; and has died leaving the sum of 2,000/. and no 
other property. C died before A without having ever had ason. A has died 
intestate in respect of the distribution of 1,0000. 


Note.—See I. L. R., 4 Bom. 537. 


26. Such property devolves upon the wife or husband, or upon 

Devolution of euch pro. hose who are of the kindred of the deceased, 

porty. in the order and according to the rules herein 
prescribed. 

Explanation.—The widow is not entitled to the provision hereby 
made for her, if by a valid contract made before her marriage she has 
been excluded from the distributive share of her husband’s estate. 

27. Where the intestate has left a widow, if he has also left any 

Where intestate hasleft lineal descendants, one-third of his property 
widow and lineal descend- ghall belong to his widow, and the remaining 
aa. a ba ae aa: two-thirds shall go to his lineal descendants, 
red. according tothe rules herein contained. 

If he has left no lineal descendant, but has left persons who are of 
kindred to him, one-half of his property shall belong to his widow, and 
the other half shall go to those who are of kindred to him, in the order 
and according to the rules herein contained. 

lf he has left none who are of kindred to him, the whole of his pro- 
perty shall belong to his widow. 

28. Where the intestate has left no widow, his property shall go 

White dntsaiaus bee lett to his lineal descendants or to those who are of 
no widow, and where he kindred to him, not being lineal descendants, 
has left no kindred. according to the rules herein contained ; and 
if he has left none who are of kindred to him, it shall go to the Crown. 


aes Part (excepting sec, 25) doos not apply to Parsis.—See Act XXL. of 1865, 
sec. 8. 
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PART V.* 
Or tne Distripvtion of AN Intestate’s PROPERTY. 


(a) Where he has left lineal descendants, 

99. The rules for the distribution of the intestate’s property 
(after deducting the widow’s share, if he has 
left a widow) amongst his lineal descendants 
are as follows :— 

30. Where the intestate has left surviving him a child or children, 

Where intestate haa left but no more remote lineal descendant through 

child or children only. a deceased child, the property shall belong to 
his surviving child if there be only one, or shall be equally divided 
among all his surviving children. 

31. Where the intestate has not left surviving him any child, 

Where intestute has lef, bat has left a grandchild or grandchildren, 
nochild, but grandchild or and no more remote descendant through a de- 
ee ceased grandchild, the property shall belong 
to his surviving grandchild, if there be only one, or shall be equally 
divided among all his surviving grandchildren. 
Iitustrations. 

(a.) A has three children, and no more : John, Mary, and Henry. They 
all die before the father, John leaving two children, Mary three, and Henry 
four. Afterwards A dies intestate, leaving those nine grandchildren and 


no descendant of any deccased grandchild. Each of his graudcbildren shall 
have one-ninth, 


(6.) Bat if Henry has died leaving no child, then the whole is equally 
divided between the intestate’s five grandchildren, the children of John and 
Mary. 

(c.} Ahas twochildren, and no more : John and Mary. John dies before 
his father, leaving his wife pregnant. Then A dies, leaving Mary surviving, 
him, and in due time a child of John is born. A’s property is to be equally 
divided between Mary and such posthmons child. 

32. In like manner the property shall go to the surviving lineal 

Where intestate has lef, descendants who are nearest in degree to the 
only great-grandchildren or intestate, where they are all in the degree of 
remoter lineal descendants. ; ge ‘ 

great-grandchildren to him, or are all in a 
more remote degree. 

33. Ifthe intestate has Jeft lineal descendants who do not all stand 

Where intestate leaves in thesame degree of kindred to him, and the 
lineal descendants not all persons through whom the more remote are des- 
in game degree of kindred d hi h 
to him and those throngh Ccended from him are dead, the property shall 
whom the more remote des- be divided into such a number of equal shares 
cenhrate dene: as may correspond with the number of the lineal 
descendants of the intestate who either stood in the nearest degree 


Rules of distribution. 





* This Part does not apply to Parsia.—See Act XXI. of 18665, sec. 8 
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of kindred to him at his decease, or, having been of the like degree of 
kindred to him, died before him, leaving lineal descendants who survi- 
ved him ; and 


one of such shares shall be allotted to each of the lineal descend- 
ants who stood in the nearest degrve of kindred to the intestate at his 
decease ; and 


one of such shares shal] be allotted in respect of each of such de- 
ceased lineal descendants ; aud 


the share allotted inrespect of each of such deceased lineal des- 
cendants shall belong to his surviving child or children or more remote 
lineal descendants, as the case may be; such surviving child and 
children or more remote lineal descendants always taking the share 
which his or their parent or parents would have been entitled to res- 
pectively if such parent or parents had survived the intestate. 


Illustrations. 


(a.) A had three children, John. Mary, and Henry ; Jobn died leaving 
four children, nnd Mary died leaving one, and Henry alone survived the 
father. On th. death of A intestate, one-third is allotted to Henry, one- 
third to John’s four children, and the remaining third to Mary’s one child. 


(b.) A left no child, but left eight grandchildren, and two children of a 
deceased grandchild. The proporty is divided into nine parts, one of which 
is allotted toeach grandchild ; and the remaining one-ninth is equally 
divided between the two great-grandchildren. 


(c.) A has three children, John. Mary, and Henry. John dies leaving 
four children, and one of John’s children dies leaving two children. Mary 
dies leaving one child. A afterwards dies intestate. One-third of his pro- 
perty is allotted to Henry ; one-third to Mary’s child ; and one-thir i8 
divided into four parts, one of which is allotted to each of John’s three sur- 
viving, children and the remaining part is equally divided between John’s 
two grand children. 


(5.) Where the Intestate has left no lineal Descendants. 
34. Where an intestate has left no lineal descendants, the rules 
Rules of distribution 2°° the distribution of his property (after de- 
where intestate has Jeftno ducting the widow’s share,if he bas left a 


lineal descendants. widow) are as follows :— 
Where intoskateis father 35. Ifthe intestate’s futher be living, he 
living. shall succeed to the property. 


36. If the intestate’s father is dead, but the intestate’s mother is 
Where intestate’s father /Jiving, and there are also brothers or sisters of 
dead, but his mother, bro- the iutestate living, and there is no child living 
there, and sisters living. of any deceased brother or sister, the mother 
ana each living brother or sister shall succeed to the property in equal 
shares. 
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Illustration. 


A dies intestate, survived by his mother and two brothers of the full 
blood, John and Henry, and a sister Mary, who is the daughter of his 
mother, but not of his father. The mother takes one-fourth, each brother 
takes one-fourth, and Mary, the sister of half-blood, takes one-fourth. 

37. lf the intestate’s father is dead, but the intestate’s mother is 

Where intestate’s father living, and if any brother or sister, and the child 
dead, and his mother, a or children of any brother or sister who may 
Mae 4 Raat ancn have died in the intestate’s lifetime, are also 
brother or sister, living. living, then the mother and each living brother 
or sister, and the living child or children of each deceased brother or 
sister, shall be entitled to the property in equal shares, sach children (if 
more than one) taking in equal shares only the shares which their res- 
pective parents would have taken if living at the intestate’s death. 


Tilustration. 


A, the intestate, leaves his mother, his brothers John and Henry, and 
also one child of a deceased sister Mary, and two children of George, a ge- 
ceased brother of the half-blood, who was the son of his father, but not of 
his mother. The mother takes one-fifth, John and Henry each take one-fifth, 
the child of Mary takes one-fifth, and the twochildren of George divide the 
remaining one-fifth equally between them. 


38. If the intestate’s father is dead, but the intestate’s mother ja 

living, and the brothers and sisters are all dead, 

Sat ne ae fea but all or any of them have left children who 

cae a survived the intestate, the mother and the child 

sa or children of each deceased brother or sister 

shall be entitled to the property in equal shares, such children (if more 

than one) taking in equal shares only the shares which their respective 
parents would have taken if living at the intestate’s death. 


Illustration. 


A, the intestate, leaves no brother or sister, but leaves his mother and 
. one child of a deceased sister Mary, and two children of a deceased brother 
George. The mother takes one-third, the child of Mary takes one-third, and 


ts children of George divide the remaining one-third equally between 
them. 


39. Ifthe intestate’s father is dead, but 


Where intestate’a father the intestate’s mother is living, and there is 
dead, but his mother living, neither brother nor sister. nor child of any 
and no brother, nor sister, 


nor nephew. brother or sister of the intestate, the property 
shall belong to the mother. 

40. Where the intestate has Jeft neither lineal descendant, nor 

Where intestate haa left /ather, nor mother, the property is divided equ- 

neither lineal descendant, ally between his brothers and sisters and the 

nor father, nor mother. child or childreg of such of them ag may have 

died before him, such children (if more than one) taking in equal 
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shares only the shares which their respective parents would have taken 
if living at the intestate’s death. 


41. Ifthe intestate left neither linea) descendant, nor parent, nor 
Where intestate basleft brother, nor sister, his property shall be divid- 
neither lincal descendant, 64 equally among those of his relatives who 


nor parent, nor brother : : ; 
nor sister. ” are in the nearest degree of kindred to him. 


Illustrations. 

(a.) A, the intestate, bas left a grandfather and a grandmother, and no 
other relative standing inthe same or a nearer degree of kindred to him. 
They, being in the second degree, will be entitled to the property in equal 
shares, exclusive of any uncle or aunt of the intestate, uncles and aunts 
being only in the third degree. 

(b.) A, the intestate, has left a great-grandfather, or preat-grand- 
mother, and uncles and aunts, and no other relative standing inthe same 
or a nearer degree of kindred to him. All of these, being in the third de- 
gree, shall take equal shares. 

(c.) A, the intestate left a great-grandfather, an uncle, and a nephew, 
b& no relative standing in a nearer degree of kindred to him. All of these, 
being in the third degree, shall take equal shares, 

(d.) Ten ch ldren of one brother or sister of the intestate, and one child 
of another brother or sister of the intestate, constitute the class of relatives 
of the nearest degree of kindred to him. They shall each take one-eleventh 


of the property. 
49. Where a distributive share in the property of a person who 
Children’s advancementa has died intestate shall be claimed by a child, 
not brought into hotchpot. or any descendant of a child, of such person, 
no money, or other property which the intestate may, during his life, 
have paid, given, or settled to, or for the advancement of, the child by 
whom or by whose descendant the claim is made, shall be taken into 
account in estimating such distributive share. 
Note.—Seoe I. L. B., 2 Bom. 75. 
ele eee 
PART VI. 
Or THE Errect of Margyace AND MARRIAGE-SETTLEMENTS ON PROPERTY. 
43*. The husband surviving his wife has the same rights in respect 
‘Rights of widower and of her property, if she die intestate, as the 
widow respectively. widow has in respect of her husband’s proper- 
ty, if he die intestate. 
44. Ifa person whose domicile is not in British India marries in 
ES _ British India a person whose domicile is in Bri- 
ect of marriage bet : . ; : 
ween person domiciled and tish India, neither party acquires by the mar- 
Cre eo, womiciled in Bri- riage any rights in respect of any property of 
the other party not comprised in a settlement 
made previous to the marridze, which he or she would not acquire 


* This section does not apply to Parsis.—See Act XXI, of 1865, sec, 8, 
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thereby if both were domiciled in British India at the time of the mar- 
riage. 

Note —See I. L. R., 1 Cal. 412, noted under sec. 4. 

45. The property of aminor may be settled in contemplation of 

Settlement of minors marriage, provided the settlement be made by 

property in contemplation the minor with the approbation ‘of the mivor’s. 
a father, or if he be dead or absent from British 
India, with the approbation of the High Court. 





PART VII* 
Or WILLs AND CopDICILs. 
Persons capable of mak- 46. Every person of sound mind and not 
ing was, a minor may dispose of his property by will. 


Explanation 1,~—A married woman may dispose by will of any pro- 
perty which she could alienate by her own act during her life. 

Explanation 2.—Persons who are deaf, or dumb, or blind, are not 
thereby incapacitated for making a willif they are able to know what 
they do by it. 

Ezplanation 5,—One who is ordinarily insane may make a will 
dnring an interval in which he is of sound mind. 


veplanation 4.—No person can make a will while he is in such a 
state of mind, whether arising from drunkenness, or from illness, or 
from any other cause that he does not know what he is doing. 

Ilustrations, 


(c) A can perceive what is going on in his immediate neighbourhood, 
and can answer familiar questions, but has not a comptent understanding 
as to the nature of his property or the persons who are of kindred to him, 
or in whose favour it would be proper that he should make his will. A can- 
not make a valid will. 

(b) A executes an instrament purporting to be bis will, but he does not 
understand the nature of the instrument, uor the effect of its provisions. 
This instrument is not a valid will. 

(c) A, being very feeble and debilitated, but capable of exercising a 


judgment as to the proper mode of disposing of his property, makes a will. 
This is a valid will, 


47. A father, whatever his age may be, 

Testamentary gaardian. may, by will, appoint a guardian or guardians 
for his child during minority, 

48. A willorany part ofa will, the making of which has been 

b 1 a 

er enti y fraud or coercion, or by such impor 

eercionsap importanity: unity as takes away the free agency of the 

testator, is void. 


and Buddhists in the Lower Provinces and in the towns of Madras and Bombay.—A: 
AXI, of 1870. sec. 2. ~ ° 
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Illustrations. 


(a.) A falsely and knowingly represents to the testator that the testator’s 
only child is dead, or that he has done some undutiful act, and thereby 
induces the testator to make a will in his (A’s) favour ; such will has been 
obtained by fraud, and is invalid. 

(b.) A by fraud and deception prevails upon the testator to bequeath 
a legacy to him. The bequest is void, 

(c.) A, being a prisoner by lawful authority, makes his will. The will 
is not invalid by reason of the imprisonment. 

(d.) A threatens to shoot B, or to burn his house, or to cause him to 
be arrested on a criminal charge, unless he makes # bequest in favour of C. 
B iu consequence makes a bequest in favour of C. The bequest is void, the 
making of it having been caused by coercion. | 

(e.) A, being of sufficient intellect, if undisturbed by the influence: of 
others, to make a will, yet being so much under the control of B that he 
is not a free agent, makes a will dictated by B. It appears that he would 
not have executed the will but for fear of B. ‘I'he will is invalid. 

(f.) A, being in so feeble « state of health as to be unuble to resist im- 
portunity, is pressed by B to make a will of a certain purport, and does 
so merely to purchase peace, and in submission to B. The will is invalid. 

(y.) A being in such a state of health as to be capable of exercising his 
own judgment aud volition, B uses urgent intercession and persuasion with 
him to induce him to make a will of a certain purport. A, in consequence 
of the intercession and persuasion, but in the free exercise of his judgment 
and volition, makes hia will in the manuer recommended by B. The will is 
not rendered invalid by the intercession and persuasion of B. 

(h.) A, with a view to obtaining a legacy from B, pays him attention 
and flatters him, and thereby produces in him a capricious partiality to A. 
B, in consequence of such attention and flattery, makes his will, by which 
he leaves a legacy to A. The bequest is not rendered invalid by the atten- 
tion and flattery of A. | 

49. A will is liable to be revoked or altered by the maker of it 

Will way be revoked or t any time when he is competent to dispose 


altered. of his property by will. 


PART VIII* 
Or tHe Exxcurion or UNPRIVILLEGED WILLs. 
50. Every testator, not being a soldier employed in an expedition 
Execution of uaprivileg- OF eDgaged in actua) warfare, or # mariner at 
ed willa. sea, must execute his will according to the 
followiug rules :— 

First :—The testator shall sign or shall affix his mark to the will, 
or it shall be signed by some other person in his presence and by his 
direction. 

Second.—The signature of the mark of the testator, or the signature 
of the person signing for him, shall be so placed that it shall appear 
that it was intended thereby to give effect to the writing as a will. 


Fe ee eee aa eae aaa aaa amaaiaaan taal 
* This Part extends to the wills of Hindus, &c., in the Lower Provinces und in the 
towne of Madras uud Bombay.—Act XXI. of 1870, sec. 2. 
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Third.—The will shall be attested by two or more witnesses, each 
of whom must have seen the testator siguv or affix his mark to the will, 
or have seen some other person siga the will in the presence and by 
the direction of the testator, or have received from the testator a personal 
acknowledgment of his signature or mark, or of the signature of such 
other person ; and each of the witnesses must sign the will in the pre- 
sence of the testutor, but it shall not be necessary that more than one 
Witness be present at the same time, and no particular form of attesta- 


tion shail be necessary. 
Notes, 


The person making the signature of a will for the testator is not com- 
petent as an uttesting witness of its execution under the provisions of the 
Indiau Succession Act. Iu the goods of Bailey (1 Curt, 914), and Smith v. 
Harris (1 Rob. 262), distinguished.—1L Bom. H. C. R., (Ke,) 87. 

Sec. 50 of Act 10 of 1865 cleurly intends that the two attesting wit- 
nesses to a will shall sign their names after the testator or testatrix shall 
have executed the will.—I, L. R., 6 Cal. 17, Also 11 Cal. 429. See also 3 
Bom. 382. 4, 

Where the testator does not himself sign the will; but some other per- 
son sigus it in his presence and by his direction, then, besides this’ other 
person, there must be two witnesses who must sign the will in the presence 
of the testator.—9 Cal. 226. 

Alter execution of her will by a testatrix, a purda nashin lady, and its 
attestation in her presence by a witness who had seen her execute it, it 
was presented for registration, the testatrix sitting behind one fold of a 
dvor which was closed, the other fold being open, and the registrar and 
another person who identified the testatrix being in the verandah outside 
the room behind the door of which the tostatrix sat, all that the Registrar 
actually saw of her being her hand. ‘The testatrix admitted her execution 
of the will, aud her admission was endorsed on the will and witnessed by’ 
the Registrar, and the person, who identifiod her, atthe same time. Held, 
that the witness was “in the presence of” the testatrix within the meaning 
of sec. 00 of the Succession Act (X of 1865).—16 Cal. 19, 

If the attesting witnesses affix their initials at the time of witnessing 
the execution of a will, it is a sufficient compliance with the terms of sec. 
50 of the Indian Succession Act.—15 Madr. 261. 

It is sufficient acknowledgment by testator of his signature to his will, 
if he makes the attesting witnesses understand that the paper which they 
attest is his will, though they do uot see him sigan it, or observe any signa- 
ture to the paper which they attest, provided that the Court is satisfied 
ce the eae signature was ou the will when the witnesses attested it. 

om, 547. 


See I. L. R.,5 Cal. 738; 3 Bom. 382; 1 Cal. 150. 
51. Ifa testator, in a will or codicil duly attested, refers to any 
Incorporation of pupers Uther ducument thau actually written, as ex- 
by reference. = * pressing avy part of his intentions, such docu- 
ment shall be considered as forming a part of the will or codicil in which 
is is referred to. 
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PART 1k. 
Or PrivitrceD WILLS. 

59. Any soldier being employed in an expedition, or engaged if 
actual warfare, or auy mariner being at sea, 
may, if be has completed the age of eighteen 
yours, dispose of his property by a will made, as is mentioned in sec- 
tion 53. 

Such wills are called privileged wills. 


Lilustrattons. 

(c.) A, the surgeon of a regiment, is actually employed in an expedi- 
tion. He is a soldier actually employed in an expedition, and can make a 
privileged will. 

(o.) A is at sea in a merchant-ship, of which he is the purser. Heis a 
mariner,.and, being at sea, can make a privileged will. 

(c.) A, @ soldier serving in the field against insurgents, is a soldier en- 
gaged in actual warfare, and as such can make a privileged will. 

(d.) A, a mariner of a ship in the course of a voyage, is temporarily on 
shore while she is lying in harbour. He is, in the sense of the words used 
in this clause, a Mgriner at sea, and can make a privileged will. 

(e.) A, an admiral who commands a naval force, but who lives on shore, 
and only occasionally goes on board his ship, is not considered as at sea, 
and cannot make a privileged will. 


(f.) A, @ mariner serving on a military expedition, but not being at sea, 
is considered as @ soldier, and can make a privileged will. 


Mode of making, and rules - . . ops 
for executing, privileged 53. Privileged wills may be in writing, 


wills. or may be made by word of mouth. 

The execution of them shall be governed by the following rules:— 

First.—The will may be written wholly by the testator, with his 
‘own hand. In such case it need not be signed nor attested. 

Second.—It may be written wholly or in part by another person, 
and signed by the testator. In such case it need not be attested. 

Third.—If the instrument purporting to be a will is written wholly 
or in part by another person, and is not signed by the testator, it shall 
be considered to be his will, if it be shown that it was written by the 
testator’s directions, or that he recognized it as his will. 

lf it appear on the face of the instrument that the execution of it 
in the manner intended by him was not completed, the instrument 
shall not, by reason of that circumstance, be invalid, provided that his 
non-execution of it can be reasonably ascribed to some cause other than 
the abandonment of the testamentary intentions expressed in the ins- 
trument, 

Fourth.—If£ the soldier or mariner shall have writjen instructions 
for the preparation of his will, but-shall have died before it could be 


aay and executed, such instractions shall be considered to constitute 
is will, 


Privileged will. 
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Fifth.—If the soldier or mariner shall, in the presence of two wit- 
nesses, have given verbal instructions for the preparation of his will, and 
they shall have been reduced into writing in his lifetime, but he shall 
have died before the instrament could be prepared and executed, such 
instractions shall be considered to constitate his will, although they may 
not have been reduced into writing in his presence, nor read over to him. 

Sizth.—Such soldier or mariner as aforesaid may make a will by 
word of mouth by declaring his intentions before two witnesses present 
at the same time. 

Seventh.—A will made by word of mouth sball be null at the expir- 
ation of one mouth after the testator shall have ceased to be entitled to 
make a privileged will. 

aga 
PART X. 
Or tue ATTESTATION, REVOCATION, ALTERATION, AND REVIVAL OF WiLL8, 


54. A will shall not: be considered as insufficiently attested by 

Effect of gift to attesting reason of any benefit thereby given, either by 

witness. way of bequest or by way of appointment, to 
apy person attesting it, or to his or her wife or husband : 


but the bequest or appointment shall be void so far as concerns 
the person so attesting, or the wife or husband of such person, or any 
person claiming under either of them. 

Ezplanation.—A legatee under a will does not lose his legacy by 
attesting a codicil which confirms the will. | 

Note. 

A legacy to the attesting witness of a will is void under sec. 54 of the 
Act, whether or not the attestation of the witness is indispensable to the 
validity of the will. 

Where a testator directed thata debt due to him by an attesting wit- 
ners of his will should not be claimed, demanded, or enforced, but that his 
wish was that the sum should be specially devoted to the education of the 
children of such attesting witness: 


Held, that there was no release of the debt or legacy to the attesting 
witness, but a valid trust in favor of the children.—I. L. R., 4 Madr. 224 
55. No person, by reason of interest in, or of his being an exe- 
Witness not disqnalified cutor of, a will, is disqualified as a witness to 
by interest or by being prove the execution of the will or to prove the 
execu Or: validity or invalidity thereof.* 


56. Every will shall be revoked by the marriage of the maker, ex- 
Revocation of will by Cept awill made in exercise of a power of ap- 
testator’s marriage. pointment, when the property over which the 





* This section, and secs. 57-60 (both inclusive), extend tothe willa of Hindus, 
&e., : the Lower Provinces and in the towns of Madrusand Bombay.—Act XXI. of 1870, 
Bec, 2, 
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power of appointment is exercised would not, in defanlt of such ap- 
pointment, pass to his or her executor or administrator, or to the person 
entitled in case of intestacy. 

_ Ezplanation.—W here a man is invested with power to determine the 

Powerof appointmentde- disposition of property of which he is not the 
fined. owner, he is said to have power to appoint such 
property. 
Note. 

The will of a Jew, made subsequently to his first marriage, but previ- 
ously to asecond marriage in the lifetime of his first wife, held to be re- 
Lie by such second marriage under sec. 56 of the Act.—I. L. R., 1 Cal. 

57. No unprivileged will or codicil, nor any part thereof, shall 
Revocationof unprivileg- be revoked otherwise than by marriage, or by 
ed will or codicil. another will or codicil, or by some writing de- 
claring an intention to revoke the same, and executed in the manner in 
which an unprivileged will is hereinbefore required to be executed, or 
by the burning, tearing,or otherwise destroying the same by the testator, 
or by some pe:son in his presence and by his direction, with the inten- 
tion of revoking the same. 
Illustrations. 

(a.) A has made an unprivileged will; afterwards A makes another 
unprivileged will which purports to revoke the first. This is a revocation. 

(b.) A has made an unprivileged will. Afterwards, A, being entitled 


to make a privileged will, makes a privileged will, which purports to re- 
voke his unprivileged will. This is a revocation. 


58. No obliteration, interlineation, or other alteration made in any 
Effect of obliteration, in- unprivileged will after the execution thereof, 
terlineation, or alteration shall have any effect, except so far as the words 
in unprivileged will. or meaning of the will shall have been thereby 
rendered illegible or undiscernible, unless such alteration shall be exe- 
cuted in like manner as hereinbefore is required for the execution of the 
will ; save that the will, as so altered, shall be deemed to be duly exe- 
cuted if the signature of the testator and the subscription of the wit- 
nesses be made in the margin or on some other part of the will opposite 
or near to such alteration, or at the foot or end of or opposite to a memo- 
randum referring to such alteration, and written at the end ot some other 
part of the will. 
59. A privileged will or codicil may be revoked by the testator, 
Revocation of privileged by an unprivileged will or codicil, or by any 
will or codicil. act expressing an intention to revoke it, and ac- 
compained with such formalities as would be sufficient to give validity 
to a privileged will, or by the burning, tearing, or otherwise destroying 
the same by the testator, or by some person in his presence and by hia 
direction, with the intention of revoking the same. 
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Ezplanation,—In order to the revocation of a privileged will or 
codicil by an act accompanied with such formalities as would be soffi- 
cient to give validity to a privileged will, it is noé necessary that the 
testator should, at the time of doing that act, be in a situation which 
entitles him to make a privileged will. 

60. No unprivileged willor codicil, nor any part thereof, which 

Revival of unprivileged Shall be in any manner revoked, shall be re- 
will. vived, otherwise than by the re-execution there- 
of, or by a codicil, executed in manner hereinbefore required, and show- 
ing av intention to revive the same ; 


and when any will or codicil which shall be partly revoked, and 

__ afterwards wholly revoked, shall be revived, 

se ental pe Messi such revival shall not extend to so much there- 

and afterwards wholly re- of as shall have been revoked before the revo- 

re cation of the whole thereof, unless an intention 
to the contrary shall be shown by the will or codicil. 





PART XI* 
Or tHe Construction or WILLS. 


G1. It is not necessary that any technical words or terms of art 
shall be used in a will, but only that the 
wording shall be sach that the intentions of the 
testator can be known therefrom. 
62. For the purpose of determining questions as to what person 
pniuinies «oi Geteniiae: what property is denoted by any words used 
questions as to object or in a will, a Court must enquire into every 
sulpecteoh wills material fact relating to the persons who claim 
to be interested under such will, the property which is claimed as the 
subject of disposition, the circumstances of the testator and of bis family, 
and into every fact a knowiedge of which may conduce to the right ap- 
plication of the words which the testator has used. 


Wording of will. 


Illustrations. 

(a.) A, by his will, bequeaths 1,000 rupees to his cldest. son, or to his 
youngest grandchild, or to his cousin Mary. A Court may make inquiry 
in order to ascertuin to what person the description in the will applies. 

(¥.) A, by his will, leaves to B “ his estate called Black Acro.* It may 
be necessary to take evidence in order to ascertain what is the subject- 


matter of the bequest ; that is to say, what estate of the testator’s is culled 
Black Acre. . 


(c.) A, by his will, leaves to B “ the estate which he purchased of C.” 


It may be necessary to take evidence in order to ascertain what estate the 
testator purchased of C. 





Pompe 








* Of thie Part, secs.61—77 (both inclusive) apply to the willa of Hindus, &c., in 
the Lower Provinces and in the towns of Madras and Bombay.—Act XXI. of 1870, sec, 2, 
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63. Where the words used in the will to designate or describe a 

Misnomer or miadescrip- Jegatee, or a class of legatees, sufficiently show 

tion of object. what is meant, an error in the name or descrip- 
tion shall not prevent the legacy from taking effect. 


A mistake in the name of a legatee may be corrected by a des- 
cription of him, and a mistake in the description of a legatee may be 
corrected by the name. 


Illustrations. 

(d.) A bequeaths a legacy “to Thomas, the second son of his brother 
John.” The testator has an only brother, named John, who has no son 
named Thomas, but has asecond son whose name is William. William 
shall have the legacy. 

(b.) A bequeaths a legacy “ to Thomas, the second son of his brother 
John.” The testator has an only brother, named John, whose first son is 
named Thomas, and whose second son is named William. Thomas shall 
have the legacy. 

(c.) The testator bequeaths his property “to A and L, the legitimate 
children of C.” C has no legitimate child, but has two illegitimate child- 
ren, A and B. The bequest to A and B takes effect, although they are ille- 
gitimate. 

(d.) The testator gives his residuary estate to be divided among “ his 
seven children,” and, proceeding to enumerate them, mentions six names 
only. The omission shall not prevent the seventh child from taking a share 
with the others. 

(e.) The testator, having six grandchildren, makes a bequest to “his 
six grandchildren,” and, procceding the mention them by their Christian 
names, mentions one twice over, omitting another altogether. The one 
whose name is not mentioned shall take a share with the others. 

( f.) The testator bequeaths “],000 rupees to cach of the three children 
of A.” At the date of the will, Ahhas four children. Each of these four 
children{shall, if he survives the testator, receive a legacy of 1,000 rupees. 


64. Where any word material to the full expression of the meaning 
When words may beanp- has been omitted, it may be supplied by the 
plied. context. 


Illustration. 
The testator gives a legacy of “ five hundred” to his daughter A, and 
a legacy of “five hundred rupees” to his daughter B. A shall take a legacy 
of five handred rupees. 
65’ If the thing which the testator intended to bequeath can be 
safficiently identified from the description of it 
Rejection of erroneous aa 
particnlars in description given in the will, but some parts of the des- 
of rubject. cription do not apply. such parts of the des- 
cription shall be rejected as erroneons,and the bequest shall take 
effect. 
Illustrations. 


(a.) A bequeaths to B “ his marsh-lands lying in L, and in the ocen- 
pation of X." The testator had marsh-lands Jying in L, bnt had no marsh- 
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lands in the occupation of X. The words “ in the occupation of X” shall 
be rejected as erroneous, and the marsh-lands of the testator lying in L 
shall pass by the bequest. 

(b.) The testator bequeaths to A “ his zamindari of Rampur.” He 
had an estate at Rampur, but it was a talug, and not a zamindari. The 
taluq passes by this bequest. 


66. If the will mentions several circumsiances as descriptive of 
Wh | ..,  *the thing which the testator intends to be- 
en part of description . ee 
may not be rejected as queath, and there is any property of his in res- 
ee pect of which all those circumstances exist, the 
bequest shall be considered as limited to such property, and it shall 
not be lawful to reject any part of the description as erroneous, because 
the testator had other property to which such part of the description 
does not apply. 


Explanation.—In judging whether a case falls within the mean- 
ing of this section, any words which would be liable to rejection under 
section 69 are to be considered as struck out of the will. 


Tilustrattons. 


(a.) A bequeaths to B “ his marsh-lands lying in L, and in the’ occu- 
pation of X.” The testator had marsh-lands lying in L, some of which 
were in the occupation of X, and some not in the occupation of X. The 
bequest shall be considered as limited to such of the testator’s marshlands 
lying in L as were in the occupation of X. 

(b.) A bequeaths to B “ his marsh-lands lying in L, and in the occu- 
pation of X, comprising 1,000 bighas of land.” The testator had marsh- 
lands lying in L, some of which were in the occupation of X, and some 
not in the occupation of X. The measurement is wholly inapplicable to the 
marsh-lands of either class, or to the whole taken together. The measure- 
ment shall be considered as struck out of the will, and such of the testa- 
tor’s marsh-lands lying iu L as were in the occupation of X shall alone pass 
by the bequest. 


67. Where the words of the will are unambiguous, but it is found 
ee a eet Se by extrinsic evidence that they admit of ap- 
sible in case of lutent am- plications, one only of which can have been 
HeUEy intended by the testator, extrinsic evidence 
may be taken to show which of these applications was intended. 


Illustrations. 


(a.) A man, having two cousins of the name of Mary, bequeaths a sum 
of money to “‘his cousin Mary.” It appears that there are two persons, 
each answering the description in the will. That description, therefore, ad- 
mits of two applications, only one of which can bave been intended by the 
testator. Evidence is admissible to show which of the two applications 
was intended. 


(b.) A, by his will, leaves to B “ his estate called Sultanpur Khurd.”’ 
It turns out that be had two estates called Sultanpur Khurd. Evidence 
13 admissiblo to show which estate was intended. 
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68. Where there is an ambiguity or de- 
Extrinsic evidence inad- ficiency on the face of the will, no extrinsic evi- 


ee ae nt dence as to the intentions of the testator shall 
be admitted. 


Illustrations. 


(2.) A man has an aunt Caroline and a cousin Mary, and has no aunt 
of the name of Mary. By his will he bequeaths 1,000 rupees to ‘ his aunt 
Caroline” and 1,000 rupees to “ his cousin Mary,” and afterwards beque- 
aths 2,000 rupees to ‘‘ his before-mentioned aunt Mary.” There isno per- 
son to whom the description given in the will can apply, and evidence is not 
admissible to show who was meant by “‘ his before-mentioned aunt Mary.” 
Phe bequest is therefore void for uncertainty under section 76. 


(b.) A bequeaths 1,000 rupees to , leaving a blank for the name 
of the legatee. Evidence is not admissible to show what name the testator 
intended to insert. | 

(c.) A bequeaths to 13 —s rupees, or “‘ his estate of .” Evidence 
is not admissible to show what sum or what estate the testator intended 


to insert. 
Noto. 


Where by his will a testator directed the establishment in the Bank 
of Madras by the executor and trustee of the will of a fund, to be called, 
after the testator’s name, the ‘ Garratt Trust Fond,” and directed “ that. 
such trust fund shall never be removed from deposit in the said Bank of 
Madras at Madras so long as that bank shall exist,” and “that ‘The Gar- 
ratt Trust Fund’ shall be a continuing fund toall time,” and that the in- 
terest therefrome sbonid be enjoyed by certain legatees and “the same shalk 
“ be inherited by any child or children of them hereafter from time to time 
“and from one generation toanother in accordance with all legal rights :” 
—Held, that there was nothing illegal about the creation of this fund, ex- 
cept the direction that the securities representing it should never be re- 
ceived from deposit in the Bank of Madras, which, as an attempt to create 
a fund in perpetuity, was invalid ; but that this did not prevent the inten- 
tion of the testator to create and endow the fund from being carried out, 
and that the legatees took an absolute interest. The testator bequeathed 
“‘tomy grandchildren by my said late daughter HK. W., also tomy grand 
son F. W. M. and to his step-brother G. W. M.” in equal shares a certain 
fund :— Held, that this was a bequest to the testator’s grandchildren by his 
late daughter E. W. not asaclass, but tothem individually as persone de- 
signate :—Held also that, under tho termsgof the will, the testator’s said 
grandchildren by the late EK. W., and F. W. M. and G. W. M. took vested 
interests in their respective sharesin the said fund from the death of the 
testator ; that the gift to them of “the benefit, interest and profit” of the 
fund was a gift of the corpus of the fund by virtue of sec. 159 of the Indian 
Succession Act; that they took as tenants in common, not as joint tenants ; 
and that under a power given to the executor to make disbursements from 
the said fund for certain purposes for the benefit of F. W. M. in connec- 
tion with his going to and returning from England the executor was not 
authorized to apply, towards those purposes, more than F, W. M.’s one- 
ninth sharo in the said fund, as it was not the intention of the testator to 
give F. W. M. a benefit out of that fund over and above that share, and 
that the executor, in makiug disbursements for the purposes specified, was 
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only empowered to trench upon the principal of that share if the mcome, 
as applied under the power of disbursement for F. W. M.’s support and 
maintenance in England, were not snfficient :-—Held also, that under the 
terms of the devise in the third and fourth clauses of the wiil of a certain 
house and premises to F. W. M., the devisee took on the testator’s death 
a vested interest in that property, liable to be divested in the event of his 
dying under the age of twenty-one years.—Held also, that under the 
terms of the devise in the fifth and sixth clauses of the will of a certain 
house and premises and furniture to the children of the testator’s late 
daughter KE. W. (who was dead at the date of the will), there was an abso- 
lute gift to the children of E. W. of the testator’s whole interest in that 
property, and tbat such gift was not controlled by the directions in the 
latter part of the fifth clause that the house should not be sold until the 
youngest grand-child attained the age of eighteen years, which must be re- 
garded merely as an expression of the wish of the testater and not asa 
precatory trust, and was of no legal effect; and that the children of E. W., 
who were living at the testator’s death, did not take as joint tenants, but 
took as person designatoe, each an equal share in the property whieh vested 
in them on the death of the testator, and therefore the share of one of them, 
E. G. W., who had survived the testator, but died subsequently, having 
vested in KE. G. W., passed to KH. G. W.’s representative, the ninth defend- 
ant. In the sixteenth clause of the will the testator direeted his executor 
and trustee out of a certain sum of Rs. 500 to “disburse various petty pen~- 
sions to some poor people who have been mentioned to him” (the executor 
and trustee) ‘ by me” :—Held, that there was a deficieney on the face of 
the will as to the objects of this bequest, and by sec. 68 of the Indian Suc- 
cession Act no extrinsic evidence could be admitted as to the intention of 
the testator, and that this legacy therefore failed and fell into the undis- 
posed of residue :— Held also, that the bequest in the seventeenth clause of 
the will of Ks. 10,000 to the support of the testator’s Temperance and Read- 
ing rooms for European pensioners and the Poor Widow’s Quarters attach- 
ed thereto, being a bequest to charitable uses, was void under section 105 
of the Indian Succession Act, as the testator had nearer relatives than 
nephews, and the will was executed less than twelve months before his 
death.—I. L. BR. 15 Madr. 448, 


69. The meaning of any clause in a will is to be collected from the 

Meaning of clause to bo entire instrument, and all its parts are to be 

collectod from entire will. — construed with reference to each other ; and for 
this purpose a codicil is to be considered as part of the will. 


Illustrations. 


(a.) The testator gives to B a specific fund or property at the death of 
A, and by a subsequent clause gives the whole of his property to A. The 
effect of the several clauses taken together is to vest the specific fund or pro- 
perty in A for life, and after his decease in B; it appearing from the bequest 
to B that the testator meant to use, in a restricted sense, the words In which 
he describes what he gives to A. 


(b.) Where a testator, having an estate, one part of which is called 
Black Acre, bequeaths the whole of his estate to A, and in another part of 
his will bequeaths Black Acre to B, the latter bequest is to be read as an 
exception out of the first, as if he had said, “ I give Black Acre to B, and 
all the rest of my estate to A,” 
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70. General words may be understood in a restricted sense where 
When words may be un- it may be collected from the will that the test- 
derstood in restricted ior meant to use them in a restricted sense ; 


sense, and when in sense . 
wider than usual. and words may be understood in a wider sense 


than that which they usually bear, where it may be collected from the 
other words of the will that the testator meant touse them in such 


‘wider sense. 
Illustrations. 

(a.) A testator gives to A “his farm in the occupation of B,” and to 
C “all his marsh-lands in L.” Part of the farm in the occupation of;B con- 
sists of marsh-lands in L, and the testator also has other marshlands in L. 
The general words, “ all his marsh-lands in L,” are restricted by the gift 
to A. A takes the whole of the farm in the occupation of B, including 
that portion of the farm which consists of marsh-lands in L. 

(b.) The testator (a sailor on ship-board) bequeathed to his mother his 
goid ring, buttons, and chest of clothes, and to his friend A (a shipmate) 
his red box, clasp-knife, and all things not before bequeathed. The testa- 
tor’s share in & house does not pass to A under this bequest. 

(c.) A, by hie will, bequeathed to B all his household furniture, plate, 
linen, china, booxs, pictures, and all other goods of whatever kind; and 
afterwards bequeathed to B a specified part of his property. Under the first 
bequest, B is entitled only to such articles of the testator’s as are of the 
same nature with the articles therein enumerated. 

71. Where aclause is susceptible of two meanings, according to 
one of which it has some effect, and according 
to the other it can have none, the former is to 
be preferred. 

72. No part of a will is to be rejected as destitute of meaning if 
No part rejected if it can 1t 1s possible to put a reasonable construction 
be reasonably construed. upon it. 


73. Ifthe same words occur in different parts of the same will, 
Interpretation of words they must be taken to have been used every- 
repeated in different parts where in the same sense, unless there appears 
of will, . ° 
an intention to the contrary. 

Testsiate dnteulion. X6 74. The intention of the testator is not to 
be effectuated as fur as be set aside because it cannot take effect to the 
posaible. full extent, but effect is to be given to 1t as far 

as possible, 
Illustration. 

The testator, by a will made on his death-bed, bequeathed all his pro- 
perty to C D for life, and after his decease to a certuin hospital. The inten- 
tion of the testator cannot take effect to its full extent, because the gift to 
the hospital is void under section 105, but it shall take effect so far as re- 
gards the gift to C D. 

¢5. Where two clauses or gifts in a will are irreconcileable, so 

The last of two inconsiss that they cannot possibly stand together, the 
ony Causes: prevalls: last shall prevail. 


Which of two possible 
constructions preierred. 
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Illustrations. 
(a.) The testator, by the first clause of his will, leaves his estate of 
Ramnagar “ to A,” and, by the last clause of his will, leaves it “ to B, and 
not to A.” B shall have it. 


(b.) If a man, at the commencement of his will, gives his house to A, 
and at the close of it directs that his house shall be sold and the proceeds 
invested for the benefit of B, the latter disposition shall prevail. 


Will or bequest void for 76. A will or bequest not expressive of 
uncertainty. any definite intention 1s void for uncertainty. 


Illustration. 
Tf a testator says, “I bequeath goods to A ;” or, I bequeath to A ;” or, 
‘“<T leave to A all the goods mentioned in a schedule,’ and no schedule is 
found; or “ 1 bequeath ‘money,’ ‘wheat,’ ‘oil,’”’ or the like, without saying 
how much, this is void. 
Note. 


Will construed—Vesting—VDivesting clause—Gift over on legatee’s 
death prior to division of the estate—Gift not void for uncertainty.—I, L. 


R., 6 Al, 583. 
77. The description contained in a will, of property, the subject 
Worda describing snbjoct of gift, shall, unless a contrary intention ap- 
refer to property answering pear by the will, be deemed torefer to and com- 
ee iption at testator’s prise the property answering that description 
) at the death of the testator. 


78. Unless a contrary intention shall appear by the will, a be- 
Power of appointment vest of the estate of the testator shall be con- 
executed by general be- strued to include any property which he may 
quesc. : : : 
have power to appoint by will to any object he 
may think proper, and shall operate as an execution of such power ; 


and a bequest of property described ina general manner shall be 
construed to include any property to which sach description may ex- 
tend, which he may have power to appoint by will to any object he may 
think proper, and shall operate as an execution of such power. 


79. Where property is bequeathed to or for the benefit of such of 

Implied giftto objecta of Certain objects as a specified person shall ap- 

powerin defaultofuppoint- point, or for the benefit of certain objects in 

ment. . . 

such proportions as a specified person shablh 

appoint, and the will does not provide for the event of no appoint- 

ment being made, if the power given by the will be not exercised, the 
property belongs to all the objects of the power in equal shares. 

Tilustration. 

A, by his will, bequeaths a fund to his wife for her life, and directs 
that at her death it shall be divided among his children in such proportions 
as she shall appoint. The widow dies without having made and appoint- 
ment, The fund shall be divided equally among the children. 
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80. Where a bequest is made to the “ heirs,” or “ right heirs,” or 
Beauest to “heirs,” &c “relations,” or ‘nearest relations,” or ‘*family,”’ 
of particular person with- or “ kindred,” or ‘nearest of kin,” or next 
out qualifying terme. of kin,” of a particular person, with ont any 
qualifying terms, and the class so designated forms the direct and inde- 
pendent object of the bequest, the property bequeathed shall be dis- 
ributed as if it had belonged to such person, and he had died intest- 
tate in respect of it, leaving assets for the payment of his debts indepen- 
dently in of such property. 
Illustrations. 

(a.) A leaves his property “ to his own nearest relations.” The property 
goes to those who would be entitled to it if A had died intestate, leaving 
assets for the payment of his debts independently of such property. 

(b.) A bequeaths 10,000 rupees ‘“ to B for his life, and after the death 
of B, to his own right heirs.” The legacy after DB’s death belongs to those 
who would be entitled to it if it had formed part of A’s unbequeathed pro- 
perty. 

(c.) A leaves his property to B; but if B dies before him, to B’s next of- 
kin : B dies before A; the property devolves as if it had belonged to B, and 
he had died intestate, leaving assets for the payment of his debts indepen- 
dently of such property. ; 

(d.) A leaves 10,000 rupees ‘‘to B for his life, and, after his decease, to 
the heirs of C.” The legacy goes as of it had belonged to ©, and he had died 
intestate, leaving assets for the payment for his debts independently of the 
legacy. 

81. Where a bequest is made to the “representatives,” or “ legal 

Bequestto “representa- Tepresentatives,” or “ personal representative,” 
tives,” &c., of particular or “ executors or administrators,’ of a parti- 
ia cular person, and the class so designated forms 
the direct and independent object of the bequest, the property bequeathed 
shall be distributed as if it had belonged to such person, and he had 
died intestate in respect of it. 

Illustration. 

A bequest is made to the “legal representatives” of A. A has died intes- 
tate and insolvent. 5B is his administrator. B is entitled to receive the 
legacy, and shall apply it in the first place to the discharge of such part of 
A’s debts as may remain unpaid : if there be any sarplus, B shall pay it to 
those persons who at A’s death would have been entitled to receive any pro- 
perty of A’s which might remain after payment of his debts, or to the re. 
presentatives of such persons. - 

82. Where property is bequeathed to any person, he is entitled 
‘ Bequest without words of to the whole interest of the testator therein, 

pitas: unless it appears from the will that only a res- 
tricted interest was intended for him. 
a Note. 

This section, and secs. 83 and 85, apply to the wills of Hindus, &c., in 


the Lower Provinces and in the towns of Madras and Bombay. —Act XXI 
of 1870, sec. 2. 
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83. Where property is bequeathed to a person, with a bequest in 
the alternative to another person or to a class 
of persons ; ifacoutrary intention does not ap- 
pear by the will, the legatee first named shall be entitled to the legacy, 
if he be alive at the time when it takes effect ; but, if he bethen dead, 
the person or class of persous named in the second branch of the alter- 
native shall take the legacy. 


Bequest in alternative. 


Dllustrations. 

(a.) A bequest is made to A or to B. A survives the testator. B takes 
nothing. 

(b.) A bequest is made to Aor to B. A dies after the date of the will, 
and before the testator, The legacy goes to B. 

(c.) A bequest is made to A orto B. A is dead at the date of the will. 
The legacy goes to B. 

(d.) Property is bequeathed to A or his heirs. A survives the testator. 
A takes the property absolutely. 

(e.) Property is bequeathed to A or his nearest of kin. A dies in the 
lifetime of the testator. Upon the death of the testator, the bequest to A’s 
nearest of kin takes effect. 

(f.) Property is bequeathed to A for life, and after his death to B or 
his heris. A and B survive the testator. B dies in A’s lifetime. Upon A’s 
death the bequest to the heirs of B takes effect. 

(g.) Property is bequeathed to A for life, and after his death to B or 
his heirs. B dies in the testator’s lifetime. A survives the testator. Upon 
A’s death the bequest to the heirs of B takes effect. 

84. Where property is bequeathed to a person, and words are 

Effect of words, describ- 8dded which describe a class of persons, but 
ing aclaas addedto bequest do not denote them as direct objects of a dis- 
ee tinct and independent gift, such person is en- 
titled to the whole ‘interest of the testator therein unless a contrary in- 
tention appears by the will. 
Illustrations. 
a.) A bequest is made— 
to A and his children, 
to A and his children by his present wife, 
to A and his heirs, 
to A and the heirs of his body, 
to A and the heirs male of his body, 
to A and the heirs female of his body, 
to A and his issue, 
to A and his family, 
to A and his descendants, 
to A and his representatives, 
to A and his personal representatives, 
to A, his executors, and administrators. 

In each of these cases, A takes the whole interest which the testator 

hed in the property. ae 
u 34 
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(b.) A bequest is made to A and his brothers. A and his brothers are 
jointly entitled to the legacy. 

(c.) A bequest is made to A for life, and after his death to his issue. 
At the death of A the property belongs in equal shares to all persons who 
shall then answer the description of issue of A. 


Note,—See I. L. B., 15 Madr, 448, noted under sec. 68. 


85. Where a bequest is made to a class of persons under a gener- 
a ee Pn eee al description only, no one to whom the words 
under general description of the description are not in their ordinary 
sia sense applicable shall take the legacy. 


86. The word “children” in a will applies 


Houstrncbonor terme. only to lineal descendants in the first degree ; 


the words “ grandchildren” applies only to lineal descendants in 
the second degree of the person whose “children” or “grandchildren” 
are spoken of ; 


the words ‘“‘nephews’’ and “ nieces” apply only to children of bro- 
thers or sisters ; 


the words “cousins,” or “first cousins,” or “cousins-german,” ap- 
ply only to children of brothers or of sisters of the father or mother of 
the person whose “cousins,” or “first cousins,” or “cousins-german,” 
are spoken of ; 


the words “first cousins once removed” apply only to children of 
cousins-german, or to cousins-german of a parent, of the person whose 
“first cousins once removed” are spoken of ; 


the words ‘second cousins” apply only to grandchildren of brothers 
or of sisters of the grandfather or grandmother of the person whose 
“second cousins’ are spoken of ; 


the words “issue” and “descendants” apply to all lineal descend- 
ants whatever of the person whose “ issue’ or ‘“ descendants” are 
spoken of. 


Words expressive of collateral relationship apply alike to relatives 
of full and of Ealt-blood. 


All words expressive of relationship apply to a child in the womb 
who is afterwards born alive. 


87. In the absence of any intimation to the contrary in the will, 
Words expressing relation- the term “child,” “son,” or “ daughter,” or any 
shipdenote only legitimate word which expresses relationship, is to be 
relatives, or, failing such, ; lawitimat 
relatives reputed legitii Understood as denoting only a legitimate re- 
mate. lative, or, where there is no such legitimate 
relative, a person who has acquired, at the date of the will, the cee: 
’ tation of being such relative. 
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; Illustrations. 

(a.) A, having three children, B, C, and D, of whom B and C are legiti- 
mate, and D is illegitimate, leaves his property to be equally divided among 
“his children.” The property belongs to B and C in equal shares, to the 
exclusion of D. 

(b.) A, having a niece of illegitimate birth, who has acquired the re- 
putation of being his niece, and having no legitimate niece, bequeaths & 
sum of money to his niece. The illegitimate niece is entitled to the legacy. 

(c.) A, having in hia will enumerated his children, and named as one 
of them B, who is illegitimate, leaves a legacy to “his said children.” B will 
take a share in the legacy along with the legitimate children. 

(d.) A leaves a legacy to the “children of B.” B is dead, and has left 
none but illegitimate children, All those who had, at the date of the will, 
acquired the reputation of being the children of B, are objects of the gift. 

(e.) A bequeathed a legacy to “ the children of B.” B never had any 
legitimate child. C and D had, at the date of the will, acquired the reput- 
ation of being children of B. After the date of the will, and before the death 
of the testator, E and F were born, and acquired the reputation of being 
children of B. Only C and D are objects of the bequest. 

(f.) A makes a bequest in favour of his child by a certain woman, not 
his wife. B had acquired, at the date of the will, the reputation of being 
the child of A by the woman designated. B takes the legacy. 

(g.) A makes a bequest in favoar of his child to he born of a woman, 
who never becomes his wife. The bequest is void. | 

(h.) A makes a bequest in favour of the child of which a certain woman, 
not married tv him, is pregnant. The bequest is valid. 

88. Where a will purports to make two bequests to the same per- 

son, and a question arises whether the testator 
Rules of construction . dad kath ; 
where will purports to intended to make the second bequest instead 
make two bequests tosame of, or in addition to, the first, if there is nothing 
eee in the will to show what he intended, the fol- 
lowing rules shall prevail in determining the construction to be put upon 
the will :— 

First.—If the same specific thing is bequeathed twice to the same 
Jegatee in the same will, or in the will and again in a codicil, he is en- 
titled to receive that specific thing only. 

Second.— Where one and the same will or one and the same codi- 
cil purports to make, in two places, a bequest to the same persoa 
of the same quantity or amount of anything, he shall be entitled to one 
such legacy only. 

Third.—W here two legacies of unequal amount are given to ihe 
same person in the same will, or in the same codicil, the legatee is en- 
titled to both. 

Fourth.— Where two legacies, whether equal or unequal in 
amount, are given to the same legatee, one by a willand the other by 
8 codicil, or each by a different codicil, the legatee is entitled to both 
legacies. 
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Ezplanation.—In the four last rules, the word “ will” does not in- 
clude codicil. 
| Illustrations. 


(a.) A, having ten shares, and no more, in the Bank of Bengal, made 
his will, which contains near its commencement the words, ‘‘ I bequeath my 
ten shares in the Bank of Bengal to B.” After other bequests, the will con- 
cludes with the words,“‘and I bequeath my ten shares in the Bank of Bengal 
to B.” B is entitled simply to receive A’s ten shares in the Bank of Bengal. 

(6.) A, having one diamond ring which was given him by B, bequeathed 
to C the diamond ring which was given him by B. A afterwards made a 
codicil to his will, and thereby, after giving other legacies, he bequeathed 
to O the diamond ring which was given him by B. C can claim nothing ex- 
cept the diamond ring which was given to A by B, 

(c.) A, by his will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, in the same will, repeats the bequest in the same words. B is entit- 
Ted to one legacy of 5,000 rupees only. 

(d.) A, by his will, bequeaths to B the sum of 5,000 rupees, and after- 
wards, by the same will, bequeaths to B the sum of 6,000 rupees. B is entit- 
led to 11,000 rupees. 

(e.) A, by his will, bequeaths to B 5,000 rupees, and by a codicil to the 
will he bequeaths to him 5,000 rupees. B is entitled to receive 10,000 rupees, 


(f.) A, by one codicil to his will, bequeaths to B 5,000 rupees, and by 

another codicil bequeaths to him 6,000 rupees. 5B is entitled to receive 11,000 
rupees. 
(g.) A, by his will, bequeaths “500 rnpees to B because she was his 
nurse, and in another part of the will bequeaths 500 rupees to B “ be- 
cause she went to England with his children.” B is entitled to receive 
1,000 rupees. 

(h.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also, in 
another part of the will, an annuity of 400 rupees. B is entitled to both 
legacies. 

(1.) A, by his will, bequeaths to B the sum of 5,000 rupees, and also be- 
queaths to him the sum of 5,000 rupees if he shall attain the age of 18. Bis 
entitled absolutely to one sum of 5,000 rupees, and takes a contingent inte- 
reat in another sum of 5,000 rupees. 


Note. 


This section, and secs, 89—103 (both inclusive), apply to the wills of 
Hindus, &., in the Lower Provinces and in the towns of Madras and Bom- 
bay.—Act XXI. of 1870, seo. 2. 


89. Aresiduary legatee may be constituted by any words that 
show an intention on the part of the testator 
le Constitutionof residuary that the person designated shall take the sur- 
gatoe. ; : 
plus or residue of his property. 


Illustrations. 

(a.) A makes her will, consisting of several testamentary papers, in one 
of which are contained the following words : “I think there will be some- 
thing left, after all funeral expenses, &c., to give to B, now at school, to- 
wards equipping him toany profession he may hereafter be appointed to.” 
B is constituted rcsiduary legatee. 
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(b.) A makes his will, with the following passage at the end of it : “I 
believe there will be found sufficient in my banker’s hands to defray and dis- 
charge my debts, which I hereby desire B to do, and keep the residue for her 
own use and pleasure.” JB is constituted the residuary legatee. 

(c.) A bequeaths all his property to B, except certain stocks and funds, 
which he bequeaths to C. B is the residuary legatee. 


90. Under a residuary bequest, the legatee is entitled to all pro- 
Property to which resi- perty belonging to the testator at the time of 


duary legatee entitled. his death, of which he has not made any other 
testamentary disposition which is capable of taking effect. 
Mlustration. 


A, by hie will, bequeaths certain legacies, one of which is void undet 
section 105, and another lapses by the death of the legatee. He bequeaths 
the residue of his property to B. After the date of his will, A purchases a 
zamindari, which belongs to him at the time of hia death. B is entitled to 
the two legacies and the zamindari as part of the residue. 


Note.—See I. L. R., 6 Al. 583, noted sec. 76. 
91. If a legacy be given in general terms, without specifying the 
Time of vesting of lega- time when it is to be paid, the legatee has a 
cy in general terms. vested interest in itfrom the day of the death 
of the testator, and, if he dies without having received it, it shall pass to 
his representatives. 
92. If the legatee does not survive the testator, the legacy can- 
In what case legacy lap- not take effect, but shall lapse and form part 
on of the residue of the testator’s property, unless 
it appear by the will that the testator intended that it should go to some 
other person. 
In order to entitle the representatives of the legatee to receive the 
legacy, it must be proved that he survived the testator. 


Illustrations. 

(a.) The testator bequeaths to B “ 500 rupees which B owes him.” B 
dies before the testator ; the legacy lapses. 

(b.) A bequest is made to A and his children. A dies before the tes- 
tator, or happens to be dead when the will is made, The legacy to A and 
his children lapses. 

(c.) A legacy is given to A, and, in case of his dying before the testator, 
to B. A dies before the testator. The legacy goes to B. 

(d.) A sum of money is bequeathed to A for life, and after his death to 
B. A dies in the lifetime of the testator ; B survives the testator. The be- 
quest to B takes effect. 

(e.) A sum of money is bequeathed to A on his completing his eight- 
teenth year, and, in case he should die before he completes his eighteenth 
year, to B. A completes his eighteenth year, and dies in the lifetime of the 
testator. The legacy to A lapses, and the Lequest to B does not take effect. 

(f.) The testator and the legates perished in the same shipwreck. There 
is no evidence to show which died first. The legacy will lapse. 


Note-—See I. L. B., 4 Bom. 537. 
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. 93. Ifa legacy be given to two persons 
sae ct tee Gene tigi Jointly, and one of them die before the testator, 
Sle before Lestat: the other legatee takes the whole. 

Iilustration. 
‘The legacy is simply to A and B, A dies before the testator. B takes 
the legacy. 
94. But where a legacy is given to legateesin words which show 
Effect of words showing that the testator intended to give them distinct 
testator’s intention to give shares of it, then, if any legatee die before the 
distinct shares: testator, so much of the legacy as was intend- 
ed for him shall fall into the residue of the testator’s property. 
Illustration. 


A sum of money is bequeathed to A, B, and C, to be equally divided 
among them. A dies before the testator. B and C shall only take so much 
as they would have had if A had survived the testator. 


95. Where the share that lapses is a part of the general residue 
When lapsed share goes bequeathed by the will, that share shall go as 
a3 undisposed of. undisposed of. 


Illustration. 

The testator bequathes the residue of his estate to A, B, and C, to be 
equally divided between them. A dies before the testator. His one-third of 
the residue goes as undisposed of. 

96. Where a bequest shall have been made to any child or other 

ee eT linea] descendant of the testator, and the legates 

tor’s Ghild-ae lingal dea. Shall die in the lifetime of the testator, but any 

ag ee ae codon a lineal descendani of his shall survive the test- 

ee NOOSE” ator, the bequest shall not lapse, but shall take 

effect as if the death of the legatee had hap- 

pened immediately after the death of the testator, unless a contrary in- 
tention shall appear by the will. 

Illustration. 

A makes his will, by which he bequeaths a sum of money to his son B 
for his own absolute use and benefit. B dies before A, leaving a son C who 
survives A, and having made his will, whereby he bequeaths all his property 
to his widow D. The money goes to D. 

Note. 

A testator, by his will dated the 22nd April 1878, gavea legacy of Rs. 
5,000 to his son’s daughter Jodha, to be paid to her ont of a certain sum 
owing to the testator by the Rajah of Bettia. The testator died on the 2nd 
February 1881, and Jodha in October 1879 ; the money due by the Rajah 
of Bettia was realized on the 7th December 1884. Jodha left an only child 
Binda, who was born before the death of the testator. Binda sued to re- 
cover the legacy left to her mother ; the defence was that the legacy had lap- 
sed. Held, that Jodha was, in point of law, within the meaning of sec. 96 
of the Succession Act, a person in existence at the death of the testator, 


because a lineal descendant of her’s survived the testator.—I. L. R., 16 
Cal, 549. 
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97. Where a bequest is made toone person for the benefit of 
Bequest to A for banent 200ther, the legacy does not lapse by the death, 
of B does not lapse by A’s in the testator's lifetime, of the person to whom 
death. : 
the bequest is made. 


98. Where a bequest is made simply to a described class of per- 
Survivorship incase of 8008, the thing bequeathed shall go only to 
bequest to described class. | gych as shall be alive at the testator’s death. 


Exception.—lIf property is bequeathed to a class of persons described 
as standing in a particular degree of kindred to a specified individual, 
but their possession of it is deferred until a time later than the death of 
the testator, by reason of a prior bequest or otherwise, the property shall 
at that time go to such of them as shall be then alive, and to the repre- 
sentatives of any of them who have died since the death of the testator. 


Illustrations, 

(a.) A bequeaths 1,000 rupees to “the children” of B without saying when 
it is to be distributed among them. B had died previous to the date of the 
will, leaving three children, C, D, and E. E died after the date of the will, 
but before the death of A. C and D survive A. The lagacy shall belong to 
C and D, to the exclusion of the representatives of E. , 

(b.) A bequeaths a legacy to the children of B. At the time of the test- 
ator’s death, 3 has no children. The bequest is void. 

(c.) A lease for years of a house was bequeathed to A for his life, and 
after his decease to the children of B. At the death of the testator, B had 
two chidren living, C and D; and he never had any other child. Afterwards, 
during the lifetime of A, C died leaving E his executor. D has survived A. 
D and E are jointly entitled to so much of the leasehold term as remains 
unexpired. 

(d.) A sum of money was bequeathed to A for her life, and after her 
decease to the children of B. At the death of the testator, B had two chil- ° 
dren living, © and D, and after that event, two children, K and F, were 
born to B. C and E died in the lifetime of A, C having made a will, E. 
having made no will. A has died, leaving D and F surviving her. The 
legacy is to be divided into four equal parts, one of which is to be paid to 
the exccutor of C, one to D, one to the administrator of E, andoneto F,  - 

(e.) A bequeaths one-third of his lands to B for his life, and after his 
decease to the sisters of B. At the death of the testator, B had two sisters 
living, C and D, and after that event another siater E was born, C died 
daring the life of B; D and E have survived B. One-third of A’s lands ve- 
longs to D, E, and the representatives of C, in equal shares. 

(f.) A bequeaths 1,000 rupees to L for life, and after his death equall 
among the children of C. Up to the death of B, C had not had any ohild, 
The bequest after the death of B is void. 

(g.) A bequeaths 1,000 rupees to “ all the children born or to be born” 
of B, to be divided among them at the death of C. At the death’ of the test- 
ator, B has two children living, D and E. After the death of the testator, 
but in the lifetime of C, two other children, F and G, are born to C. After 
the death of C, another child is born to B. The legacy belongs to D, K, F, 
and G, to the exclusion of the after-born child of 8. 

(4.) A bequeaths a fund to the children of B, to be divided among 
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them when the elder shall attain majority. At the testator’s death, B had 
one child living, named C. He afterwards had two other children, named 
D and E. E died, but CO and D were living when C attained majority. 
The fund belongs to C, D, and the representatives of H, to the exclusion of 
any child who may be born to B after O's attaining majority. 

Notes. 

Mancharam Pitambardas by his will dated 14th April, 1873, after ap- 
pointing his brother Jamnadas to be his executor and directing the pay- 
ment of legacies, bequeathed all his estate, moveable and immoveable, not 
otherwise disposed of, to Jamnadas, his executors, administrators and as- 
signs, upon trast to collect outstandings and to pay debts and legacies and 
to stand possessed of the residue in trust (1) for his (the testator’s) wife Ja- 
verbai and Ambavahn, the wife of his brother Jamnadas, during the life 
of both, or the survivor of them, for their or her sole use; (2) and from 
and after decease of the sarvivor of them in trust for the male issue of 
Jamnadas, if any there be ; (3) and, in default of such male issue, in trust 
for any person or persons, in any shares or share, and in such manner as 
_ his brother Jamnadas should by any deed or deeds or writing or writings 
appoint with or without power of revocation or new appointment. Jamnadas 
proved the will, and as executor managed the estate until his death on the 
17th October, 1888. He had no male issue, but he had two daughters, who 
were the defend:.nts in this suit. Shortly before his death, viz., on the 7th 
Oct. 1888, he made a will (as stated therein) in accordance with the authori- 
ty given to him by the last clause of the will of Mancharam. He direct- 
ed that twelve months after the death of Javerbai (Mancharam’s widow) 
the estate should be divided equally between his two daughters, Kabli and 
Moti. Held, that the trust in Mancharm’s will in favor of the male issue of 
Jamnadas was void under the rule laid down in the Tagore Oase (L. RB. Ind. 
App. Suppl. Vol., p. 47). Thetestator plainly meant that the male issne of 
Jamnuadas living at the death of tho survivor of the tenants for life should 
take the estate according to the rules of Hinda law, without distinguishing 
between those born in the life-time of the testator and those born prior to 
that event, but subsequently to his death. At the death of the testator, Jaman- 
das had no male issue, and the bequest was, therefore, a bequest to a person 
or persons notin being, and void. Held, also, regarding the subsequent crea- 
tion of the power in favour of Jamnadas as equivalent toa gift of the estate 
to him, that such gift was valid, although the prior gift was void. It was 
_& gift to him if he should have no male issue ; a gift which, as he was alive 

at the death of the testator, was good under Hindu law. It was nota gift 
over to him on an indefinite failure of his male issue. It came into force 
immediately on the death of the surviving tenant for life if at that time he 
should have had no male issue alive between the death of the testator and 
the latter event. if a son had been born to him after the testator’s death, 
the gift to him could not have come into operation. It was only in the event 
of n6 eon being born to him that he could take. It could not, therefore; make 
evy difference that the testator made an ineffectual and inoperative dis- 
position in: favour of such son if born. The rule of the Tagore Case, that the 
gift of ai estate to take effect after the failure of previously created invalid 
eatates ia void, did not apply. Held, further, that the power of appointment 
given by Muncharama's will operated to confer ownership upon Jamnadas 
after the death of Javervahu upon his executing ‘his will, and that the be- 
quests given by his will to his daughters, the defendants, were valid be- 
quests.—I. L. R., 15 Bom. 326. 3 


,, Beol. L.B., 4Oal. 304; 8:Cgl. 187, See 15 Madr, 448, noted unders, 68, 
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PART XII-# 
Or Vor Bequests. 
99. Where a bequest is made to a person by a particular descrip- 
Bequest to peraon by tion, and there is no person in existence at the 


particular description who ’ + ae 
je not in existence at tes,  vcStators death who answers the description, 


ator’s death. the bequest is void. 

Esception.—If property is bequeathed to a person described a8 
standing in a particular degree of kindred to u specified individual, bat 
hie possession of it is deferred until a time later than the death of the 
testator, by reason of a prior bequest, or otherwise, and if a person 
answering the description is alive at the death of the testator, or comes 
into existence between that event and such later time, the property 
shall, at sach later time, go to that person, or, if he be dead, to his re- 
presentatives. 

Illustrations. 

(a.) A bequeaths 1,000 rupees to tho eldest son of B. At the death of 
the testator B has no son. The bequest is void. 

(b.) A bequeaths 1,000 rupees to B for life, and after his death to the 
eldest son of U. At the death of the testator, C had no son. Afterwards, dur- 
ing the life of B, a son is born to C. Upon B’s death the legacy goes to C’s 
son. 

(c.) A bequeaths 1,000 rupees to B for life, and after his death to the 
eldest son of C. At the death of the testator, C had no son; afterwards, 
during the life of B, a son named D is born to C. D dies; then B dies, The 
legacy goes to the representative of D. 

(d.) A bequeaths his estate of Green Acre to B for life, and at his de- 
cease to the eldest son of C. Up to the death of B, C has had no gon. The 
bequest to C’s eldest son is void. , 

(e.) A bequeaths 1,000 rupees to the eldest son of C, to be paid to him 
after the death of B. At the death of the testator, C has no son, but a son 
is afterwards born to him during the life of B, and is alive at B's death. C’s 
son is entitled to the 1,000 rupees. 

Note.—See I. L. B., 8 Cal. 157. 

100. Where a bequest is made toa person not in existence at the 

Baqaeente: parson niet time of the testator’s death, subject to a prior 
in existence at testator’s bequest contained in the will, the later bequest 
nie subject to prior be- = shall be void auless it comprises the whole of. 

the remaining interest of the testator in the. 
thing bequesthed. | 
Illustrations. 

(a.) Property is bequeathed to A for his life, and after his death to hig 
eldest son for life, and after the deatb of the latter to his eldest son. At the 
time of the testator’s death, A has noson. Here the bequest to A’s eldest. 
son is a bequest to a person not in existence at the testator’s death. It is: 


Ra A RO a TT 

* Secs. 99 to 103 (both inclusive) apply to the Wills of Hindus, Jainas, Sikhe and 
Budhiste in the Lower Provinces of Bengal, and the towns of Madras and Bombay.— 
Bee Act XXI. of 1870, secs. 2 and 6, as amended by Act V. of 1881, seo, 154 


1 35 
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not a bequest of the whole interest that remains to the testator. The be- 
quest to A’s eldest son for his life is void. 


(b.) A fund is bequeathed to A for his life, and after his death to his 
daughters. A survives the testator. A has daughters, some of whom were 
not in existence at the testator’s death. The bequest to A’s daughters com- 
prises the whole interest that remains to the testator in the thin g bequea- 
thed. The bequest to A’s daughters is valid. 


(c.) A fund is bequeathed to A for his life, and after his death to his 
daughters, with a direction that, if any of them marries under the age of 
eighteen, her portion shall be settled, so that it may belong to herself for 
life, and may be divisible among her children after her death. A has no 
daughters living at the time of the testator’s death, but has daughters born 
afterwards who survive him. Here the direction for a settlement has the 
effect, in the case of each daughter who marries under eighteen, of substi- 
tating, for the absolute bequest to her, a bequest to her merely for her life ; 
that is to say, a bequest to a person uot in existence at the time of the tes- 
tator’s death of something which is less than the whole interest that re- 
mains to the testator in the thing bequeathed. The direction to settle the 
fund is void. 

(d.) A bequeaths a sum of money to B for life, and directs that, upon 
the death of B, the fund shall be settled upon his daughters, so that the 
portion of each dxughter may belong to herself for life, and may be divided 
among her children after her death. B has no daughter living at the time 
of the testator’s death. In this case the only bequest to the daughters of 
B is contained in the direction to settle the fund, and this directionjamounts 
toa bequest, to persons not yet born, of a life-interest in the fund, that is 
to say, of something which is less than the whole interest that remains in 
the testator in the thing bequeathed. The direction to settle the fund upon 
the daughters of B is void. 


Note,.—See I. L. R,, 15 Bom. 326, noted under sec. 98. 


101. No bequest is valid whereby the vesting of the thing beque- 
athed may be delayed beyond the lifetime of 
one or more persons living at the testator’s de- 
cease, and the minority of some person who shall be in existence at the 
expiration of that period, and to whom, if he attains full age, the thing 
bequeathed is to belong. 


“Rule against perpetuity. 


Illustrations, 


(a.) A fund is bequeathed to A for his life; and after his death to B 
for his life ; and after B’s death to such of the sons of B as shall first attain 
the age of 25. A and B survive the testator. Here the son of B, whoshall 
first attain the age of 25, may be a son born after the death of the testator ; 
such son may not attain 25 until more than 18 years have elapsed from the 
death of the longer liver of A and B; and the vesting of the fund may 
thus be delayed beyond the lifetime of A and B, and the minority of the 
sons of B. The bequest after B’s death is void. 


(b.) A fund is bequeathed to A for his life ; and after his death to B 
for his life ; and after B’s death to such of B’s sons as shall first attain the 
age of 25. B dies in the lifetime of the testator, leaving one or more sons. 
In this case the sons of B are persons living at the time of the testator’s de- 
cease, and the time when either of them will attain 25 necessary falls with- 
in his owr lifetime. The bequest is valid. 
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(c.) A fand is bequeathed to A for his life, and after his death to B for 
his life,with a direction that after B’s death it shall be divided amongst such 
of B’s children as shall attain the age of 18 ; but that, if no child of B shall 
attain that age, the fund shall go to C. Here the time for the division of the 
fund must arrive at the latest at the expiration of 18 years from the death 
of B, a person living at the testator’s decease, All the bequests are valid. 


(d.) A fund is bequeathed to trustees for the benefit of the testator’s 
daughters, with a direction that, if any of them marry under age, her share 
of the fund shall be settled so as to devolve after her death upon such of 
her children as shall attain the age of 18. Avy daughter of the testator to 
whom the direction applies must be in existence at his decease, and any 
portion of the fund which may eventually be settled as directed must vest 
not later than 18 years from the death of the daughter whose share it was. 
All these provisions are valid. 


Notes. 


A Hindu testator died possessed of considorable property, and leaving a 
will dated 12th September 1870, by which he appointed his wife executrix 
in the following words : “ Iappoint my wife, A D, executrix on my behalf, 
and vest her with entire authority and responsibility. After my decease my 
said wife shall perform all duties according to my instructions embodied in 
the following paragraphs.” After reciting that his wife was a purda woman, 
and that his three sons were disobedient and extravagant, he appointed 
certain persons managers to perform certain duties under the will which 
could not be performed by a purda woman ; and after various minor be- 
quests and directions, he directed that, if it should appear to the executrix 
or executors for the time being that they would not be able to protect the . 
property, then they should form a family fund in the Government trust 
fund of all the property, and that the interest thereof should be employed 
in the performance of certain religious ceremonies and the family expenses, 
aud thon bequeathed as follows : “Whatever Company’s paper, moveable and 
immoveable property, &c., shall be formed into a family fund in the Gov- 
ernment trust fund, my prreat-grandsons shall, when they attain majority, 
receive the whole to their satisfaction, and they will divide and take the 
same in accordance with the Hindu law. God forbid it, but should I have 
no great-grandsons in the male line, then my daughter’s sons, when they 
are of age, shall take the said property from the trust fund, and divide it 
according to the Hindu shastras in vogue.” The testator left living, at the 
time of his death, one son’s son, three sons, and a daughter and her son, 
but no great-grandson. Held that the bequest to the great-grandsons was 
void and inoperative for remoteness ; that the bequest to the daughter's sons 
was dependent on, and not alternative to, the gift the great grandsons, «nd 
therefore a bequest void under sec. 103 of the Succession Act. Held also 
that A D was invested under the will with only a representative character, 
and was therefore not entitled beneficially to any residue of the estate as 
against parties who might have any interest therein. The effect of the Hindu 
Wills Act, which makes (among others) secs. 180 and 242 of the Succession 
Act applicable to Hindus, is to make the probate of the will evidence of the 
will against all persons interested under the will.—8 B. L. B., 208. 


See L.L.B., 4 Cal. 304; 8 Cal. 157. See 15 Madr. 448, noted under sec, 68. 


Boqnest to a clase, some 102. If a bequest is made to a claas of 
of whom may come under persons, with regard to some of whom it is in- 


Jes in secti 100 & 101. : 
rules in sections operative by reason of the rules contained in 
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the two last preceding sections, or either of them, such bequest shall be 
wholly void. : 
TWustrations. 

(a.) A fund is bequeathed to A for life, and after his death to all his 
children who shall attain the age of 25. A survives the testator, and has 
some children living at the testator’s death. Each child of A's living at 
the testator’s death must attain the age of 25 (if at all) within the limits 
allowed for a bequest. But A may have children after the testator’s de- 
cease, some of whom may not attain the age of 25 until more than 18 years 
have elapsed after the decease of A. The bequest to A’s children, there- 
fore, is inoperative as to any child born after the testator’s death ; and, as it 
is given to all his children as a class, it is not good as to any division of 
that class, but is wholly void. 

(b.) A fund is bequeathed to A for his life, and after his death to B, C, 
D, and all other the children of A who shall attain the age of 25. B, C, and 
D, are children of A living at the testator’s decease. In all other respects the 
case is the same as that supposed in illustration (a). The mention of B, C, 
and D by name does not prevent the bequest from being regarded as a 
bequest to a class, and the bequest is wholly void. 

Notes. 

Where a testator directed in his will that (1st) ‘‘on the death of either 
of my four sona leaving lawful male issue, such issue shall succeed to the 
capital or principal of the respective shares of his or their deceased father 
or fathers, to be paid or transferred to them respectively on attaining the 
full age of twenty-one years ;” (2nd) “ if either of my four sons shall die 
leaving male issue, and the whole of such issue shall afterwards die under 
the age of twenty-one years and without male issue, the share or shares of 
the sons 80 dying shall go and belong to the survivors of my said sons 
and to my two grandsons (named in the will) for life and their respective 
male issue absolutely after their death ;” and (3rd) “ on the death of either 
of my sons without leaving any ‘ male issue,’ his share is to go and belong 
to the survivors of my said sons and my two grandsons (named in the will) 
for life, and their respective male issue absolutely after their death in: the 
game manner and proportions as hereinbefore described respecting their 
original shares.” It was held—lst,—That a vested interest was conferred 
upon the issue immediately upon the death of the father.” The expression 
“to be paid or transferred to them respectively on attaining the age of 
twenty-one years’ was a mere attempt to defer the period of payment to, 
or enjoyment by such issue, 2nd,—That the gift over was void, because the 
event on which it was to take effect might be indefinitely remote, even if 
the words “male issue” be construed as meaning sons. The meaning of 
“male issne”’ is not confined to sons alone. 3rd,—That, in accordance with the 
ruling in Ganendra Mohan Tagore v. Upendra Mohan Tagore (4 B. L. B., 
O. C., (103), a gift by a Hindu toa person not ascertained or capable of 
being ascertained at the time of the death of the testator cannot take effect : 
therefore the gift to the unborn male issue of the sons and grandsons of the 
testator must fail. Where there is a gift to a class, cannot take in conse- 
quence of the remoteness of the gift or otherwise, in the whole bequest 
must fail, Held also, in accordance with Ganendra Mohan Tagore v. Up- 
endra Mohan Tagore (4 B. L. B., O. C., 803), that a Hindu cannot, 
under any circumstances, make a gift by will to an unborn person or per- 
sons.—8, B. L. R., 400. 

See I. L. R., 4 Cal. 304. See I.L.B., 15 Bom. 326, noted under sec. 98. 
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- 103. Where a bequest is void by reason of any of the ruleg con- 
Bequest to take effect on tained in the three last preceding sections any 
nana bs big voidun- bequest contained in the same will, and intend- 
on 200, 10T,or 108. ad to take effect after or upon failure of euch 

prior bequest, is also void. 


Illustrations. 

(a.) A fund is bequeathed to A for his life, and after his death to such . 
of hie sons as shall first attain the age of 25, for his life, and after the de- 
cease of such son, to B. A and B survive the testator. The bequest to B is 
intended to take effect after the bequest to such of the sons of A as shall first 
attain the age of 25, which bequest is void under section 101. The bequest 
to B is void. 

(b.) A fand is bequeathed to A for his life, and after his death to such 
of his sons as shall first attain the age of 25, and, if noson of A shall attain 
that age, to B. A and B survive the testator. The bequest to B is intended 
to take effect upon failure of the bequest to such of A’s sons as shall first 
attain the age of 25, which bequest is void under section 101. The bequest 
to B is void. 

Note. 

See 8 B. L. R., 208, noted under sec. 101; I. L. R., 15 Bom. 326, 
noted under sec. 98. 

104. A direction to accumulate the income arising from any pro- 

Effect of direction for Petty shall be void ;and the property shall be 
accamulation. disposed of as if no accumulation had been 
directed. 

Exception.— Where the property is immoveable, or where ac- 
cumulation is directed to be mada from the death of the testator, the 
direction shall be valid in respect only of the income arising from the 
property within one year next following the testator’s death ; 

and at the end of the year such property and income shall be dis- 
posed of respectively, as if the period during which the accumulation 
has been directed to be made had elapsed. 


Illustrations. 

(a.) The will directs that the sam of 10,000 rupees shall be invested in 
Government securities, and the income accumulated for 20 years, and that 
the principal, together with the accumulations, shall then be divided bet- 
ween A, B,and C. A, B, and C, are entitled to receive the sum of 10,000 
rupees at the end of the year from the testator’s death. 

(b.) The will directs that 10,000 rupees shall be invested, and the in- 
come accumulated until A shall marry, and shall then be paid to him. A is 
entitled to receive 100,00 rupees at the end of a year from the testator’s: 
death. 
(c.) The will directs that the rents of the farm of Sultanpur shall be 
accumulated for ten years, and that the accumulation shall be then paid to 
the eldest son of A. At the death of the testator,A has an eldest son living, 
named B. B shall receive at the end of one year from the testator’s death 
the rents which have accrued during the year, together with any interest 
which may have been made by investing them. 
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(d.) The will directs that the rents of the farm of Sultanpur shall be 
accumulated for ten years, and that the accumulations shall then be paid 
to the eldest son of A. At the death of the testator, A has no son. The be- 
quest is void. 


(e.) A bequeaths a sum of money to B, to be paid to him when he 
shall attain the age of 18, and directs the interest to be accumaiated till he 
shall arrive at that age. At A’s death the legacy becomes vested in B ; and 
so much of the interest as is not required for his maintenancé and education 
is accumulated, not by reason of the direction contained in the will, butin 
consequence of B’s minorty. 

105. No man having a nephew or niece or any nearer relative 

Bequest to religious or Shall have power to bequeath any property to 
charitable uses. religious or charitable uses, except by a will 
executed not less than twelve months before his death, and deposited 
within six months from its execution in some place provided by law for 
the safe custody of the wills of living persons. 

Illustration. 
A, having a nephew, makes a bequest by a will not executed nor de- 
posited as required — 
for the relief of poor people ; 
for the maintenance of sick soldiers ; 
for the erection or support of a hospital ; 
for the education and preferment of orphans ; 
for the support of scholars ; 
for the erection or support of a school ; 
for the building and repairs of a bridge ; 
for the making of roads ; 
for the erection or support of a church ; 
for the repairs of a church ; 
for the benefit of ministers of religion ; 
for the formation or support of a public garden. 
All these bequests are void. 


Note,—See I. L. R., 15 Madr. 448, noted under sec, 68. 


PART XIII.# 
Or tHE VESTING oF LEGACIES. 


106. Where, by the terms of a bequest, the legatee is notentitled 

Date of veiting of legany to immediate possession of the thing bequea- 

when payment of posses- thed, a right to receive it at the proper time 

sion postponed. shall, unless a contrary intention appears by 

the will, becomes vested in the legatee on the testator’s death, and shall 

pass to the legatee’s representatives if he dies before that time, and with- 
out having received the legacy. 


And in such cases the legacy is, from the testator’s death, said to be 
vested in interest. 





* This Part applies to the wills of Hindus, &o., in the Lower Provinces, and in the 
towns of Madras and Bombay.—Act XXI. of 1870, sec. 2. 
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Ezplanation.—An intention that a legacy to any person shall not 
become vested in interest in him is not to be inferred merely from a 
provision whereby the payment or possession of the thing bequeathed 
is postponed, or where by a prior interest therein is bequeathed to some 
other person, or whereby the income arising from the fand bequeathed 
is directed to be accumulated until the time of pay ment arrives, or from 
@ provision that, if a particular event shall happen, the legacy shall go 
over to another person. ‘ 

Illustrations. 

(a.) A bequeaths to B 100 rupees, to be paid to him at the death of C. 
On A’s death the legacy becomes vested in interest in B, and, if he dies be- 
fore C, his representatives are entitled to the legacy. 

(b.) A bequeaths to B 100 rupees, to be paid to him upon his attaining 
the age of 18. On A’s death the legacy becomes vested in interest in B, 

(c.) A fund is bequeathed to A for life, and after his death to B. On the 
testator’s death, the legacy to B becomes vested in interest in B, 

(d.) A fund is bequeathed to A until B attains the age of 18, and then 
to B. The legacy to B is vested in interest from the testator’s death. 

(e.) A bequeaths the whole of his property to B upon trust to pay cer- 
tain debts out of the income, and then to make over the fund to C. At A’s 
death the gift to C becomes vested in interest in him. 

(f.) A fund is bequeathed to A, B, and C in equal shares, to be paid 
to them on their attaining the age of 18 respectively, with a proviso that, 
if all of them die under the age of 18, the legacy shall devolve upon D. On 
the death of the testator, the shares vest in interest in A, B, and C, subject 
to be divested in case A, B, and ©, shall all die under 18, and upon the 
death of any of them (except the last survivor under the age of 18, his vested 
interest passes, so subject, to his representatives. 

Wotes. 

A will by a Hindu directed the executors to divide the property among 
themselves after the death of the testator’s widow, to whom certain allowance 
was ordered to be paid every month. The executors died during the lifetime 
of the widow. Ina suit by the nephew of the testator for a declaration of 
his right as heir :—Held, that there was no intestacy, and that the gift to the 
executors did not fail by reason of their deaths in the lifetime of the widow, 


but that they took a vested interest on the death of the testator—I. L. BR., 
4 Madr. 124. 


— I, L. R., 15 Madr. 448, noted under sec. 68; 6 Al. 583, noted under 
sec. 76. 


Date of vesting when le- 107. A legacy bequeathed in case a speci- 
__., contingent upon epe- fied uncertain event shall happen does not vest 
SMe peer ey until that event happens. 

A legacy bequeathed in case a specified uncertain event shall not 
happen does not vest until the happening of that event becomes im- 
possible. 

In either case, until the condition has been fulfilled, the interest 
of the legatee is called contingent. 

Exzception.— Where a fund is bequeathed to any person upon his 
attaining a particular age, and the will also gives to him absolutely the 
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income to arise from the fand betore he reaches that age, or directs the 
income, or so mach of it as may be necessary, to be applied for his be- 
nefit, the bequest of the fund is not contingent. 


Illusrations. 


(a.) A legacy is bequeathed to D in case A, B, and C, shall all die under 
the age of 18. D has a contingent interest in the legacy until A, B, and ©, 
all die under 38, or one of them attains that age. 


(6.) A sum of money is bequeathed to A ‘in case he shall attain the 
age of 18,” or,‘ when he shall attain the age of 18.” A’s interest in the le- 
gacy is contingent until the condition shall be fulfilled by his attaining 
that age. 


(c.) An estate is bequeathed to A for life, and after his death te B, if 
B shall then be living, but, if B shall not be then living, to C, A, B, and C, 
survive tbe testator. B and C each take a contingent interest in the estate 
until the event whieh is to vest it in one or in the other shall have happened. 


(d.) An estate is bequeathed as in the case last supposed. B dies in 
the lifetime of A and C. Upon the death of B, C acquires a vested right 
to obtain possession of the estate upon A’s death. 


(e.) A legacy is bequeathed to A when she shall attain the age of 18, 
or shall marry under that age with the consent of B, with a proviso that, 
if she shall not attain 18, or marry under that age with B’s consent, the le- 
gacy shall go to C. A and O each take a contingent interest in the legacy. 
A attains the age of 18. A becomes absolutely entitled to the legacy, al- 
though she may have married under 18 without the consent of B. 

(f.) An estate is bequeathed to A until he shall marry, and after that 
event to B. B's interest in the bequest is contingent until the condition shall 
be fulfilled by A’s marrying. : 

(g.) An estate is bequeathed to A until he shall take advantage of the 
Act for the Reliefof Insolvent Debtors, aud after thas event to B. B’s in- 
terest in the bequest is.contingent until A takes advantage of the Act. 


(4.) An estate is bequeathed to A if he shall pay 500 rupees to B. A’s 
interest in the bequest is contingent until he has paid 500 rupees to B. 


(4.) A leaves his farm of Sultanpar Khurd to B, if B shall convey 
his own farm of Sultanpur Basnrg to C. B's interest in the bequest is con- 
tingent until he has conveyed the Jatter farm to C, 


(j.) A fand is bequeathed to A if B shall not marry C within five years 
after the testator’s death. A’s interest in the legacy is contingent, until the 
condition shall be fulfilled by the expiration of the five years without B’s 
having married O, or by the occurrence, within that period, of an event 
which makes the fulfilment of the condition impossible. 

(k.) A fand is bequeathed to A if B shall not make any provision for 
him by will. The legacy is contingent until B's death. 

(l.) A bequeaths to B 500 rupees a year upon his attaining the age of 
18, and directs that the interest, or a competent part thereof, shall be ap- 
plied for his benefit until he reaches that age. The legacy is vested. 

(m.) A bequeaths to B 500 rupees when he shall attain the age of 
18, and directa that a certain.eum, out of another fund, shall be applied 
for his maintenance patil he.arrives at that age, The legacy is contingent. 
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er : 108. Wherea bequest is made only to 
jsetcee cs iat ma such members of a class as shall have attained 
of a class as shall have at- a particularage, a person who has not attained 
amas ala that age cannot have a vested interest in the 
legacy. 
Illustration. 


A fund is bequeathed to such of the children of A aa shall attain the 
age of 18, with a direction that, while any child of A shall be ander the age 
of 18, the income of the share, to which it may be presumed he will he 
eventnally entitled, shall be applied for his maintenance and education No 
child of A, who is under the age of 18, has a vested interest in the bequest. 


Ere ene 
PART XIvV.* 
Or Onerovs Bequests. 
109. Where a hequest imposes an obli- 
cation on the legatee, he can take nothing by 
it unless he accepts it fully. 


Onerous bequest. 


Iilust ration. 

A, having shares in (X), & prosperous joint-stock company and also 
shares in (Y), a joint-stock company in difficulties, in respect of which 
shares heavy calls are expected to be made, bequeaths to U all his shares 
in joint-atock companies. B refuses to accept the shares in (Y). He for- 
feits the shares in (X). 


110. Wher» a will contains two separate and independent bequests 
to the same person, the legatee is at liberty 

One of two separate and : 
independent heqnesta to *0 accept one of them, and refuse the other, 


HAMe person may be ac- although the former may be beneficial, and the 
cepted, and other refused. latter onerous 


Illustration. 

A, having a lease for a term of years of a house at a rent which he and 
his representatives are bound to pay during the term, and which is higher 
than the house can be let for, bequeaths to B the lease and asum of money. 
B refuses to accept the lease. He shall not, by this refusal, forfeit the money. 





PART XV.* 
Or Contingent Brequests. 


111. Where a legacy is given if a specified uncertain event shall 
Se ee ee eee happen, and no time is mentioned in the will 
apecitied uncertain event, for the occurrence of that event, the legacy 
ah nied ee eee cannot take effect unless such event happens 
" before the pericd when the fund bequeathed 

is payable or distributable, 


cerwee res e, 








* This Part applies to the wills of Hindne, éc., in the Lowor Pro i : 
towns of Madras and Bombay.—Act XXI. of 1870, sec. 2. Traces endun ihe 
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a Nlustrations. 
(a.) A legacy is bequeathed to A, and, in case of his death, to B. If A 
survives the testator, the legacy to B does not take effect. 
; (b.) A legacy is bequeathed to A, and, in case of his death without chil- 
dren, to B. lf A survives the testator, or dies in his lifetime leaving a child, 
the legacy to B does not take effect. 

(c.) A legacy is bequeathed to A when and if he attains the age of 18, 
and, in case of his death, to B. <A attains the age of 18. The legacy to B 
does not take effect. 

(d) A legacy is bequeathed to A for life, and after his death to B, and, 
‘6 in case of B’s death without children,” to ©. The words “ in case of B’s 
death without children” are to be understood as meaning “in case B shall 
die without children during the lifetime of A.” 

(e.) A legacy is bequeathed to A for life, and after his death to B, and, 
‘in case of B’s death,” to C. The words “ in case of B’s death” are to be con- 
sidered as meaning “in case B shall die in the lifetime of A.” — 

112. Where a bequest is made to such of certain persons as shall 

be surviving at some period, but the exact 

Bequest to such of cer- : : ‘ 
tain persons asvhallbesur- Period is not specified, the legacy shall go to 
viving at some period not guch of them as shall be alive at the time of 
cia payment or distribution, unless a contrary in- 


tention appear by the will. 


- 2 


Illustrations. 


(a) Property is bequeathed to A and B, to be eqnally divided between 
them, or to the survivor of them. If both A and B survive the testator, 
the legacy is equally divided between them. If A dies before the testator, 
and B sarvives the testator, it goes to B. 

(b.) Property is bequeathed to A for life, and after his death to B and 
CO, to be equally divided between them, or to the survivor of them. B dieg 
during the life of A ; OC survives A. At A’s death the leyacy goes to C. 

(c.) Property is bequeathed to A for life, and after his death to B and 
C, or the survivor, with a direction that, if B should not survive the testator, 
his children are to stand in his place. CU dies during the life of the testator; 
B survives the testator, but dies in the lifetime ot A. The legacy goes to 
the representative of B. 

(d.) Property is bequeathed to A for life, and after his death to B and 
C, with a direction that, in case either of them dies in the lifetime of A, the 
whole shall go to the survivor. 5 dies in the lifetime of A. Afterwards C 
dies in the lifetime of A. The legacy goes to the representutive of C. 

——— 
PART XVI-+* 
Or ConpitionaL Bequzsts. 


Bequest upon impossible 118. <A bequest upon an impossible con- 
condition. dition is void. 
illustrations. 


(a) An estate is bequeathed to A on condition that he shall walk one 
hundred miles in an hour. The bequest is void. — 





_ ® Thijs Part applies to the wills of; Hindus, &c., in the Lower Provinces and in the 
towns of Madras and Bombay.—Act XXI. of 1870, sec. 2. 
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(b.) A bequeaths 500 rupees to B on condition that he shall marry A's 
daughter. A’s daughter was dead at the date of the will. The bequest is 
void. 


Bequest upon illegal or 114. A bequest upon a conditiad, the 
immoral condition. fulfilment of which would be contrary to law or 
to morality, is void. 


Illustrations. 
(a.) A bequeaths 500 rupees to B on condition that he shall murder C. 
The bequest is void. 
(b.) A bequeaths 5,000 ropees to his niece if she will desert her hus- 
band. The bequest is void. 


115. Where a will imposes a condition to be fulfilled before the 
a levatee can take a vested interest in the thing 
Fulfilment of condition ae ; 
precedent to vesting of bequeathed, the condition shall be considered 
legacy. to have been fulfilled if it has been substan- 
tially complied with. 


Illustrations, 

(a.) A legacy is bequeathed to A on condition that he shall marry 
with the consent of B, C, D, and E. A marries withthe written consent 
of B.C is present at the marriage. D sends a present to A previous to 
the marriage. 5 has been personally informed by A of his intentions, and 
has made no objection. A has fulfilled the condition. 

(b.) A legacy is bequeathed to A on condition that he shall marry with 
the cousent of B, C, and D. D dies, A marries with the consent of B and 
C. A has fulfilled the condition. 

(c.) A legacy is hequeathed to A on condition that he shall marry with 
the consent of B, C, and D. A marries in the lifetime of B, C, and D, with 
the consent of B and C only. A has not fulfilled the condition. 

(d.) A leguey is bequeathed to A on condition that he shall marry with — 
the consent of B, C, and D. A obtains the unconditional assent of B, CO, 
and D, to his marriage with E. Afterwards B, C, and D, capriciously re- 
tract their consent. A marries EK. A has fulfilled the condition. 

(e.) A legacy is bequeathed to A on condition that be shall marry with 
the consent of B,C, and D. A marries without the consent of B,C, and D, 
but obtains their consent after the marriage. A has not fulfilled the con- 
dition. 

(f.) A makes hia will, whereby he bequeaths a sum of money to B if 
B shall marry with the consent of A’s execators, B marries during the. 
lifetime of A, and A afterwards expresses bis approbation of the marriage, 
A dies. The bequest to B takes effoct. 

(g.) A legacy is bequeathed to A if he executes a certain document - 
within a time specified in the will. The document is executed by A with-.. 
in a reasonable time, but not within the time specified in the will. A has 
not performed the condition, and is not entitled to receive the legacy. 


116. Where there is a bequest to one person, and a bequest of | 

Beqieut: AoA. and Oh the same thing to another, if the prior bequest ' 
failaro of prior bequest, to shall fail, the second bequest shall take effect 

Be upon the failure of-the prior bequest, although: 
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the failare may not have occurred in the manner contemplated by the 
testator. : 
Illustrations. 

(a.) A bequeaths a sum of money to kis own children surviving him, 
and, if they all die under 18, to B.A dies without having ever had a child. 
The bequest to B tukes effect. 

(b.) A bequeaths a sum of money to B, on condition that he shall exe- 
cute a certain document within three months after A’s death, and, if he 
should neglect to do so, toC. B dies ia the testator’s lifetime. The be- 
quest to C takes effect. 

117. Where the will shows an intention that the second bequest 

han eccond bequest-aat shall take effect only iD the event of the first 
to take effect on tuilure of bequest failing 1n @ particular munner, the 


Beets second bequest shall not take effect unless the 
prior bequest fails in that particular mauner. 
Illustration. 


A makes a bequest to his wife, bat, in case she should die m his life- 
time, bequeaths to B that which he had bequeathed to her. A and his wife 
perish together under circumstances which muke it impossible to prove 
that she died before him. The bequest to B does not take effect, 


118. A bequest may be made to any person with the condition 

o super-added that, in case a specified uncertain 

al chal ve ed eae event shall happen, the thing bequeathed shall 
happening of specified un- gro ty another person ; or that, in case 4 speci- 
meee fied uncertain event shali not happen, the thing 


bequeathed shall go over to another person. 
In each case the ulterior bequest is subject to the rules contain- 
ed in sections 107, 108, 109, 110, 111, 112, 118, 114, 116, and 117. 


Illustrations. 


(a.) A sum of money is bequeathed to A, to be paid to him at the age 
of 18, and, if he shall die before he attains that age, to B. A takes a vest- 
ed interest in the legacy, subject to be divested and to go to Bin case A 
shall die under 18. 

(b.) An estate is bequeathed to A, with a proviso that, if A shall dis- 
pute the competency of the testator to make a will, the estate shall go to 
B. Adisputes the competency of the testator to make a will. The estate 
goes to B. 

(c.) A sum of money is bequeathed to A for life, and after his death 
to B, but if B shall then be dead, leaving a son, such son is to stand in the 
place of B. B takes a vested interest in the legacy, subject to be divested 
uf he dies leaving a son in A’s lifetime. 

(d.) A sum of money is bequeathed to A and B, and if either should 
die during the life of C, then to the survivor living at the death of C. ‘A 
aud B die before C. ‘Phe gift over cannot take effect, but the representa- 
tive of A tukes one-half of the money, and the representative of B takes 
the other half. 

(e-) A bequeaths to B the interest of a fund for life, and directs the 
fund to be divided at her death equally among her three children, or such 
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of them as shall be living at her death. All the children of B die in B’s 
lifetime. The bequest over cannot take effect, bus the interests of the 
children pass to their representatives. 


119. An ulterior bequest of the kind contemplated by the last 
Condition must be strict- preceding section cannot take effect, unless 
ly fulfilled. the condition is strictly fulfilled. 


Illustrations. : 


(a.) A legacy is bequeathed to A with a proviso that, if he marries 
without the consent of B, C, and D, the legacy shall go to EK. D dies. Even 
if A marries without the consent of Band C, the gift toE does not take 
effect. 

(b.) A legacy is bequeathed to A with a proviso that, if he marries 
without the consent of B, the legacy shall go toC. A marries with the 
consent of B. He afterwards becomes a widower, and marries again with- 
out the consent of B. The bequest to C does not take effect. 

(c.) A legacy is bequeathed to A, to be paid at 18, or marriage, with a 
proviso that, if A dies under 18, or marries without the consent of B, the 
legacy shall go to C. A marries under 18, without the consent of LB. The 
bequest to C takes effect. 


Original bequest not af- 120. If the ulterior bequest be not valid, 


fected by iuvulidity of se- a ot . , 
cud the original bequest is not affected by it. 


Illustrations, 


(a.) An estate is bequeathed to A for his life, with a condition super- 
added that, if he shall not, on a given day, walk 100 miles in an hour, the 
estate shall goto B. Thecondition being void, A retains his estate as if 
uo condition had been inserted iu the will, 

(b.) An estate is bequeathed to A for her life, and, if she do not desert 
her husband, to 13. A is entitled to the estate during her life as if no con- 
dition had been inserted in the will. 

(c.) An estate is bequeathed to A for life, and, if he marries, to the 
eldest son of B for life. B, at the date of the testator’s death, had not had- 
a son. The bequest over is void under sec, 92, and A is entitled to the 
estate during his life. 


ba 121. A bequest may be made with the 
Bequest conditioned that are : 
it shall cease to have effect CONdition superadded that it shall cease to have 
in case specified uncertain effect in case a specified uncertain event shall 
event shall happen or not ; a , 
happen. happen, or in case a specified uncertain event 
shall not happen. 


Illustrations. 


(a.) An estate is bequeathed to A for his life, with a proviso that, in 
case he shall cut down a certain wood, the bequest shall cease to have any 
effect. A cuts down the wood ; be loses his life-interest in the estate, 

(b.) An estate is bequeathed to A, provided that, if he marries under 
the age of 25 without the consent of the executors named in the will, the 
estate shall cease to belong to him. A marries under 25 without the con- 
sent of the executors. The estate ceases to belong to him. 
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(c.) An estate is bequeathed to A, provided that, if he shall not go to 
England within three years after the testator’s death, his intorest in the 
estate shall cease. Adoes not go to England within the time prescribed. 
His interest in the estate ceases. 


(d.) An estate is bequeathed to A, with a proviso that, if she becomes 
a nun, she shall cease to have any interest in the estate. A becomes a nun, 
She loses her interest under the will. 


(e.) A fund is bequeathed to A for life, and after his death to B,if B 
shall be then living, with a proviso that, if B shall become a nun, the be- 
quest to her shall cease to have any effect. B becomes a nun in the lifetime 
of A. She thereby loses her contingent interest in the fand. 

122. Inorder thata condition that a bequest shall cease to 

Such condition wust nop eve effect may be valid, it is necessary that 
be invalid under section the event to which it relates be one which could 
19%. legally constitute the condition of a bequest as 
contemplated by section 107, 


123. Where a bequest is made with a condition superadded that, 
unless the legatee shall perform a certain act, 
the subject-matter of the bequest shall go to 

tely postponing act for another person, or the bequest shall cease to 
habe alae al have effect, but no time is specified for the 
which subject-matter to go performance of the act, if the legatee takes any 
ee step which renders impossible or indefinitely 
postpones the performance of the act required, the legacy shall go as if 
the legatee had died without performing such act. 

Illustrations. 

(a.) A bequest is made to A, with a proviso that, unless he enters the 
army, the legacy shall go over to B. A takes holy orders, and thereby 
renders it impossible that he should fulfil the condition. B is entitled to 
reaeive the legacy. 

(b.) A bequest is made to A, with a proviso that it shall cease to have 
any effect if he doves not marry B's daughter. A marries a stranger, and 
thereby indefinitely postpones the fulilment of the condition. The bequest 
ceases to have effect. 

124. Where the will requires an act to be performed by the le- 

_ gatee within a specified time, either as a con- 
dec ace : cal dition to be fulfilled before the legacy is en- 
quent within specified time. joyed, or as a condition upon the non-fulfil- 
ment of which the subject-matter of the bequest is to go over to another 

Farther time jn case of person, or the bequest is to cease to have 
fraud, effect, the act must be performed within the 
time specified, unless the performance of it be prevented by fraud, in 
which cage such further time shall be allowed as shall be requisite to 
make up for the delay caused by such fraud. 
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PART XVII*. 
Or Bequests WITH Directions as TO APPLICATION OR ENJOYMENT. 


125. Where a fund is bequeathed absolutely to or for the benefit 

of any person, but the will contains a direction 

Direction that funds be that it shall be applied or enjoyed in a parti- 
employed in particular : 

manner following absolute cular manner, the legatee shall be entitled to 

bequest of same to or for receive the fund as if the will had contained 


benefit of any person. . : 
: no such direction. 


Illustration. 

A sum of money is bequeathed towards purchasing a country-residence 
for A, or to purchase an annuity for A, or to purchase a commission in the 
army for A, or to place A in any business, A chooses to receive the legacy 
in money. Heis entitled to do so. 


Note.—See I. L. R., 15 Madr. 448, noted under sec. 68. 


1296. Where a testator absolutely bequeathsa fund, so as to sever 
it from his own estate, but directs that the 


Direction that mode of mode of enjoyment of it by the legatee shall be 
enjoyment of absolute be- ; - 
quest is to be restricted, to restricted so as to secure a specified benefit for 


secure specitied benefit for the lecatee, if that benefit cannot be obtained 
legntee. ae : 
for the legatee, the fund belongs to him as if 
the will had contained vo such direction. 
Illustrations. 

(a.) A bequeaths tho residuo of his property to be divided equally 
among his daughters, and directs that the shares of the daughters shall be 
settled upon themselves respectively for life, and be paid to their children 
after their death. All the daughters die unmarried. The representatives 
of each daughter are extitled to her share of the residue. 

(b.) A directs his trustees to raise a sum of money for his daughter, 
and he then directs that they shall invest the fund, and pay the income 
arising from it to her during her life, and divide the principal among her 
children after her death. The daughter dics without having ever had a 
child. Her representatives are entitled to the fund. 


127. Where a testator does not absolutely bequeath a fund, so as 
Beqnest of fund for cer- sever it from his own estate, bat gives it for 
tain purposes, some of certain purposes, and part of those purposes 
which cannot be fulfilled. cannot be fulfilled, the fand, or so much of it 
as has not been exhausted upon the objects contemplated by the will, 
remains a part of the estate of the testator. 
Illustrations. 
(a.) A directs that his trustees shall invest a sum of money in a par- 
ticular way, and shall pay the interest to his son for life, and, at his death, 
shall divide the principal among his children ; the son dies without having 


ever had achild. The fund, after the son’s death, belongs to the estate of 
the testator. 








* This Part applies to the wills of Hindus, &e., in the Lower Provinces, and in the 
towns of Madras and Bombay.—Act XXI, of 1870, sec. 2. 
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(b.) A bequeaths the residue of his estate to be divided equally among 
his daughters, with a direction that they are to have the interest only 
during their lives, and that at their decease the fund shall go to their 
children. The daughters have no children, The fund belongs to the 
estate of the testator. 





PART XVIII.*« 
Or Brqugsts TO AN Exectror. 


128. Ifa legacy is bequeathed to a person who is named an exe- 
Legnteo named as exe- cutorof the will, he shall not take the legacy 


cutor cannot take unless he . . , 
Ri aca ar lar a ana unless he proves the will, or otherwise mani 


executor. fests an intention to act as executor. 
Illustration. 
A legacy is given to A, who is named an exceutor. A orders the funer- 
al according to the directions contained in the will, and dies a few days 
after the testator, without having proved the will. A has manifested an 


intention to act as executor. 
Note. 

The language of sec. 128 of the Succession Act is peremptory and leaves 
no room for a presumption, and it is not left to the Court to decide whe- 
ther the legacy is given to the person in his character as exccutor or not. 
The rule ag to the admissibility of parol evidence to re-but the presump- 
tion, which may possibly upon the decisions obtain in Kngland, has no 
force in this country where such evidence is inadmissible.—J]. L. R., 15 
Cal, 83. 


PART XIx* 
Or Speciric LeGactes. 
129. Whore a testator bequeaths to any person a specified part 
of his property, which is distinguished from all 
other parts of his property, the legacy is said 
to be specific. 


Spocific legacy defined. 


[lustrations. 
(w.) A bequeaths to B— 
“ the diamond-ring presented to him by C :” 
“his gold chain :”’ 
“a certain bale of wool :” 
‘* a certain piece of cloth :” 
‘‘all his householder-gondsa, which shall be in or about hia dwel- 
ling-house in M Street, in Calcutta, at the time of his death :” 
*‘ the sum of 1,000 rupees in a certain chest :” 
“ the debt which B owes him :” 
* all his bills, bonds, and securities belonging to him, lyingin his 
lodgings in Calcutta :” 
“all his furniture in his houso Calcutta :” 
“all his goods on board a certain ship then lying in the river Hugli :” 
‘* 2,000 rupees which he has in the hands of C :” 
* This Part applies to the wills of Hindus, &c., in the Lowcr Provinces, and in the 
towns of Madras and Bombay.—Act XXI. of 1870. sec. 2 
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“the money due to him on the bond of D :” 

‘“‘ his mortgage on the Rampur factory :” 

“ one-half of the money owing to him on his mortgage of Ram- 
par factory :” 

“1,000 rupees, being part of a debt due to him from C :” 

‘his capital stock of 1,000/. in East India Stock :” 

“ his promissory notes of the Government of India, for 10,000 Rs. 
in their four per cent. loan :” 

“all such sums of money as his executors may, after his death re- 
ceive in respect of the debt due to him from the insolvent firm 
of D and Company :”’ 

‘‘ all the wine which he may have in his cellar at the time of his 
death :” 

‘‘ such of his horses as B may select : ” 

‘‘ all his shares in the Bank of Bengal : ”’ 

‘“‘all the shares in the Bank of Bengal which he may possess at 
the time of his death :” 

‘all the money which he has in the 5} per cent. loan of the Go- 
vernment of India :” 

* all the Government secaritics he shall be entitled to at the time 
of his decease.” 

Kach of these legacies is specific. 

(b.) A, having Government promissory notes for 10,0U0 rupees, be- 
queaths to his executors “‘ Government promissory notes for 
10,000 rupees in trust to sell” for the benefit of B. 


The legacy is specific. 
(c.) A having property at Benares, and also in other places, be- 
queaths to B all his property at Benares. 


The legacy is specific. 
(d.) A bequeaths to B— 


his house in Calcutta : 
his zamindari of Rampur : 
his taluq of Ramnagar : 
his lease of the indigo-factory of Salkya : 
an annuity of 500 rupees out of the rents of his zamindari of W. 
A directs his zamindari of X to be sold, and the proceeds to be invest- 
ed for the benefit of LB. 


Each of these bequests is specific. 


(c.) A, by his will, charges his zamindari of Y with an annuity of 
1,000 rupees to C during his life, and subject to this charge 
he bequeaths the zamindari tu D. 
Each of these bequests is specific. 


(j.) A bequeaths a sum of money— 
to buy a house in Calcutta for B: 
to buy an ostate in zila Faridpur for B : 
to buy a diamond-ring for B : 
to buy a horse for B : 
to be invested in shares in the Bank of Bengal for B: 
to be invested in Government securities for LB ; 
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A bequeaths to B— 
‘4 diamond-ring :” 
“a horse :” 
“* 10,000 rupees worth of Government securities : ” 
“an annuity of 500 rupees: ’ 
** 2,000 rupees to be paid in cash : ”’ 


“go mach money as will produce 5,000 rupees four per cent. 
Government securities : ” 


These bequests are not specific. 
(g.) A, having property in England and property in India, bequeaths 
a legacy to B, and directs that it shall be paid out of the pro- 
perty which he may leave in India. He also bequeaths a 
legacy to C, and directs that it shall be paid out of the pro- 
perty which he muy leave in England, 
No one of these legacies is specific. 


130. Where a sum certain is bequeathed, the legacy is not speci- 
Bequest of sum certain fic merely because the stocks, funds, or securi- 


where stocks, &c-, in which ties in which it is invested, are described in 
invested, ure described. the will. 


Illustration. 
A bequeaths to B— 
* 10,000 rupees of his funded property: ” 
“10,000 rupees of his property now invested in shares of the East 
Indian Railway Company: ”, 
‘* 10,000 Rs. at present secured by mortgage of Rampur factory. 

No one of these logacies is specific. 

131. Where a bequest is made, in general terms, of a certain 

B tof stock where eee of any kind of stock, the legacy is not 
pa eked at date of Specific merely because the testator was, at the 
will, equal or greater date of his will, possessed of stock of the speci- 
i ae ce a (| kind, to an equal or greater amount than 

the amount bequeathed. 
Illustration. 

A bequeaths to B 5,000 rupees five per cent. Government securities. A 
had, at tho date of tho will, five per ceut. Government securities for 5,000 
rupeos. 

The legacy is not specific. 

132. A money-legacy is not specific merely because the will directs 

Se ee a its payment to be postponed until some part of 
sa saule until pare of the property of the testator shall have been 
toxtator’s property dispusyd = reduced to wu certain form, or remitted to a 
of in certain way. ; 

certain place. 


Illustration. 
A boqueaths to B 10,000 rupees, and directs that this legacy shall be 
paid as soon as A’s property in Iudia shall be realized in Eugland. 
The legacy is not spocilic. 
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133. Where a will contains a bequest of the residue of the tes- 
When ennmerated ar- ‘tors property along with an enumeration 
ticles not deemed speci- Of some items of property not previously be- 
ficully bequeathed. queathed, the articles enumerated ehall not be 
deemed to be specifically bequeathed, 


134. Where property is specifically bequeathed to two or more 
persons is succession, it shall be retained in 
Retention, in form, of the form in which the testator left it, although 
specific bequest to several. ‘ 
Seranun ih WiGceusion: it may be of such a nature that its value is 
continually decreasing. 
Illustrations. 

(a.) A, having a lease of a house for a term of years, 15 of which were 
unexpired at the time of his death, has bequeathed the lease to B for his 
life, and after B's death, to C. B isto enjoy the property as A left it, 
although, if B lives for 15 years, C can take nothing under the bequest. 

(b.) A, having an annuity during the life of B, bequeaths it to C for 
his lite, and after C’s death to D. Cis to enjoy the annuity an A left it, 
although, if B dies before D, D can take nothing under the bequest. 

135. Where property comprised in a bequest to two or more per- 

Salo and investment of 8008 im succession is not specifically bequeath- 
proceeds of property be- €4, it shall, in the absence of any direction to 
“qneathed to two or more the contrary, be sold, and the proceeds of the 
persons in succession, . . o,* 

sale shall be invested in such securities as the 
Hligh Court may, by any general rule to be made from time to time, 
authorize or direct, and the fond thus constituted shall be enjoyed by 
the successive Jegatees according to the terms of the will. 
Illustration. 

A, having a Jerse for a term of years, bequeaths “ all his property’ to 
B for life, and, after B’s death to C, The lease muat be sold, and the pro- 
ceeds invested as stated in the text, and the annual income ariaing from 
the fund is to be paid to B for life. At B’s death the capital of the fund 
is to be paid to U. 

Where deficiency of are 136. If there bea deficiency of assets to 
nets to pay legacies, speci- nav legacies, a specific legacy is not liable to 


fic legacy not to abate with j : 
general legacies. abate with the general legacies. 





PART xx* 
Or DemonstraTIVE LEGACIES. 
137. Where 2 testator bequeaths a certain sum of money or 
Demonstrative legacy de. certain quantity ofsany other commodity, and 
fined. refers to a particular fond or stock so as to 
constitute the same the primary fond or stock ont of which payment 
is to be made, the legacy is said to be demonstrative. 


* Thia Part applies to the willa of Hindne, &., in the Lower Provinces, and in the 
towns of Madras and Bombay.—Act XXI. of 1870, sec. 3 
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Explanation.—The distinction between a specific legacy and a 
demonstrative Jegacy consists in this, that 

where specified property is given to the legatee, the legacy is 
specific ; 

where the legacy is directed to be paid out of specified property, 
it is demonstrative. 

Illustrations. 

(a.} A bequeaths to B 1,000 rupees, being part of a debt due to him 
from W. He also bequeaths to C 1,000 rupees to be paid out of the debt 
due to him from W. The legacy to B is specific; the legacy to C is de- 
inonatrative. 

(b.) A bequeaths to B— 

‘“ ten bushels of the corn which shall grow in bis field of Greenacre:”’ 
“ S0 chests of the indigo which shall be made at his factory of 
Rampur :” 
“10,000 rupees out of his five per cent. promissory notes of the 
Government of India :” 
an anpuity of 500 rupees “from his funded property :”’ 
1,000 ruyees out of the sum of 2,000 rupees due to him by C.” 
A bequeatns to Ban annuity, and directs it to be paid out of 
the rents arising from his taluq of Ramnagar. 
A bequeaths to B— 
‘© 10,000 rupecs out of his estate at Ramnagar,” or charges it 
on his estate at Ramnagar : 
‘© 10,000 rupees being his share of the capital embarked in a 
certain business.’’ 
Kach of these bequests is demonstrative. 


138. Where a portion of a fund is specifically bequeathed, and a 
bMiereepaynientwher legacy 18 directed to be paid out of the same 
legacy directed to be paid fund, the portion specifically bequeathed shall 
oe ais eee, subject of first be paid to the legatee, and the demonstra- 
tive legacy shall be paid out of the residue of 

the fund, and, so far as the residue shall be deficient out of the general 


assets of the testator. 
Illustration. 
A bequeaths to B 1,000 rupees, being part of a debt due to him from 
W. He also bequeaths to C 1,000 rupees, to be paid out. of the debt due to 
him from W. The debt due to A from W is only 1,500 rupees: of these 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C. 
C is also to receive 500 rupeos out of the general assets of the testator. 





PART XXI* 
| Or ApeMFtion or LEGACIEs. 
139. If anything which has been specifically bequeathed does not 
Micmpltha explatied: belong to the testator at the time of bis death, 
or has been converted into property of a dif- 


bd This Part applies to the wills of Hindus, &c., in the Lower Provinces and in the 
towne of tdadras and Bombay.—Act XXI1. of 1870. sec. 2. 
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ferent kind, the legacy is adeemed ; that is, it cannot take effect by 
reason of the subject-matter having been withdrawn from the operation 
of the will. 
Illustrations. 
(a.) A bequeaths to B— 
“‘ the diamond-ring presented to him by C:”’ 
“his gold-chain :” 
‘“‘a certain bale of wool :” 
‘“‘a certain piece of cloth :” 
‘all his household-goods which shall be in or about his dwel- 
ling-house in M Street in Calcutta, at the time of his death:’” 
A, in his lifetime, 
sells or gives away the ring: 
converts the chain into a cup: 
converts the wool into cloth : 
makes the cloth into a garment : 
takes another house into which he removes a]l his goods. 
Each of these legacies is adeemed. 
(6.) A bequeaths to B— 
‘the sum of 1,000 rupees in a certain chest :” 
‘all the horses in his stable.” 
At the death of A, no money is found in the chest, and no Horses 
in the stable. 
The legacies are adecemed. 
(c.) A bequeaths to B certain bales of goods. A takes the goods with 
him on a voyage. The shipand goods are lost at sea, and A 
is drowned. 
The legacy is adeemed. 
140. A demonsirative legacy is not adeemed by reason that the 
Non-ademption of de- property on which it is charged by the will does 
monstrative legacy. not exist at the time of the deach of the teata- 
tor, or has been converted into property of a different kind; but it shall, 
in such case, be paid out of the general assets of the testator. 
dew ption:- un apacies 141. Where the thing specifically beqn- 
bequest of rightto receive eathed is the right to receive something of 
something from third par- yalye from a third party, and the testator hime 
ty. ee ; 
self receives it, the bequest 1s adeemed. 
Illustrations. 
(a.) A bequeaths to B— 
“the debt which C owes him:” 
‘2,000 rupees which he has in the hands of D:” 
‘the money due to him on the bond of E.” 
‘his mortgage on the Rampur factory.” 
All these debts are extinguished in A’s lifetime, some with and 
some without his consent. 
Ali the legacies are adeemed. 
(b.) A bequeaths to B— 
‘his interest in certain policies of life-assurance,” 
A in his lifetime receives the amount of the policies. 
The legacy is adeemed. 
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Ademption pro tanto by 
testator’s receipt of part of 
entire thingspecifically be- 
queathed. 


INDIAN SUCCESSION. 


(Secs, 142-145, 


142. The receipt by the testator of a part 
of an entire thing specifically bequeathed shall 
operate as an ademption of the legacy to the 
extent of the sum so received. 


Illustration. 


A bequeathe to B “ the debt due to him by C.” The debt amounts to 
10,000 rupees. C pays to A 5,000 rupees, the one-half of the debt. The 
legacy is revoked by ademption so far as regards the 5,000 rupees received 


by A. 
143. Ifa portion 


Ademption pro tanto by 
testator’s receipt of portion 
of entire fund of which por- 
tion has been specifically 
bequeathed. 


of an entire fund or stock be specifically be- 
qneathed, the receipt by the testator of a por- 
tion of the fund or stock shal] operate as an 
ademption only to the extent of the amount so 
received ; and the residue of the fund or stock 
shall be applicable to the discharge of the 
specific legacy. 
Illustration. 


A bequeaths to -3 one-half of the sum of 10,000 rupees due to him from 
W. A in his lifetime receives 6,000 rupees, part of the 10,000 rupees. The 
4,000 rupees which are due from W to A at the time of his death belong 
to B under the specific bequest. 


144. Where a portion of a fund is specifically bequeathed to one 


Order of payment, where 
portion of fund specifically 
bequeathed to one legatee, 
and lugacy charged on same 
fund to another, and testa- 
tor having received portion 
of that fund, remainder 
insnfiicient to pay both le- 


legatee, and a legacy charged on the same 
fund is bequeathed to another legatee ; if the 
testator receives a portion of that fund, and 
the remainder of the fund 3s insufficient to pay 
both the specific and the demonstrative legacy, 
the specific legacy shall be paid first, and the 


gacies. 


residue (if any) of the fund shall be applied, so 
far as it will extend, in payment of the demonstrative legacy, and the 
rest of the demonstrative legacy shall be paid out of the general assets 
of the testator. 

Illustration. 

A bequeaths to B 1,000 rupees, part of the debt of 2,000 rupees due to 
him from W. He also bequeaths to C 1,000 rupees to be paid out of the 
debt due to him from W. A afterwards receives 500 rupees, part of that 
debt, and dies leaving only 1,500 rupees due to him from W. Of there 
1,500 rupees, 1,000 rupees belong to B, and 500 rupees are to be paid to C, 
C is also to receive 500 rupees out of the general assets of the testator. 

145. Where stock which has been specifi- 
cally beqneathed does not exist at the tes- 
tator’s death, legacy is adeemed. 


Illustration. 


Ademption where atock 
Rpecifically bequeathed 
does not exist at testator’s 
death. 


A bequeaths to B— 
“his capital stock of 1,000%. in East India Stock :”” 
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‘‘ his promissory notes of the Government of India for 10,000 
rupees in their four per cent. loan.” 

A sells the stock and the notes. 

The legacies are adeemed. 

146. Where stock which has been specifically bequeathed does 

Ademption pro tanto only in part exist at the testator’s death, the 
where stock, specifically Jecacy is adeemed sofar as regards that part 
bequeathed, exisis iu part . . 
only at testator’s death. | of the stock which has ceased to exist. 

Illustration. 

A bequeaths to B—' 

“his 10,000 rupees in the 55 per oent. loan of the Govern- 
ment of India.” 

A sells one-half of his 10,000 rupees in the loan in question. 

One-half of the legacy is adeemed. 

147. A specific bequest of goods under a description connecting 

them with a certain place is not adeemed by 

Non-ademption of speci- reason that they have been removed from such 
fic bequest of goods dea- ‘ 
cribed us connected with place from any temporary cause, or by fraud, 
certain place by reason of or without the knowledge or sanction of the 
removal. ‘ 

testator. 
Illustration. 

A bequeaths to B “all his household-goods which shall be in or about 
his dwelling-house in Calcutta at the time of his death.” The goods are 
removed from the house to save them from fire. A dies before they are 
brought back. 

A bequeaths to B “ all his household-goods which shall be in or about 
his dwelling-house in Calcutta at the time of his death.” During A’s ab- 
sence upon & journey, the whole of the goods are removed from the house. 
A dies without having sanctioned their removal. 

Neither of these legacies is adeemed. 

148. The removal of the thing bequeathed from the place in 

Wiida-seuioval of Ging which it is stated in the will to be situated | 


bequeathed does not coue does not constitute an ademption, where the 


erivate muon prot: place is only referred to in order to complete 
the description of what the testator meant to bequeath. 
Illustration. 


A bequeaths to B all the bills, bonds, and other securities for money 
belonging to him, then lying in his lodgings in Calcutta, At the time of 
his death, these effects had been removed from his lodgings in Calcutta. 

A bequeaths to B all his furniture then in his house in Calcutta. The 
testator has a house at Calcutta and another at Chinsurah, in which he 
lives alternately being possessed of one set of furniture only, which he re- 
moves with himself to each house, At the time of his death, the furniture 
is in the house at Chinsurah. 

A bequeaths to B all his goods on board a certain ship then lying in 
the river Hugli. The goods are removed by A’s directions to a warehouse, 
in which they remain at the time of A’s death. 

No une of these legacies is reyoked by ademption. 
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149. Where the thing bequeathed isnot the right to receive some- 
Wien: thine! Dequoathed thing of value from a third person, but the 
isa valuable to be receiv- money or other commodity which shall be re- 
See andl cur re ceived from the third person by the testator 
self, or his representative, himself or by bis representatives, the receipt 
necriven Jf: of such sum of money or other commodity by 
the testator shall not constitute an ademption ; 
but, if he mixes it up with the general mass of hig property, the 
legacy is adeemed. 
Illustration . 
A bequeaths to B whatever sum may be received from his claim on 
C. A receives the whole of his claim on C, and sets it apart from the 
general mass of his property. The legacy is not adcemed. 
150. Where a thing specifically bequeathed undergoes a change 
Pn ‘. sia eb between the date of the will and the testator’s 
law af Gable ae specific death, and the change takes place by operation 
bequest between date of of law, or in the course of execution of the 
wil] and testator’s death. eee ; 
provisions of any Jegal instrument under which 
the thing bequeavned was held, the legacy ia not adeemed by reason 
of such change. 
Milustration. 
A bequeaths to B “all the money which he has in the 53 per cent. loan 
of the Government of India.” 
The securities for the 54 per cent. loan are converted during A’s life- 
time into five per cent. stock. 
A bequeaths to B the sum of 2,0001. invested in Consols in the names 
of trustees for A. 
Thesum of 2,0001. is transferred by the trustees into A’s own name. 


A bequeaths to B the sum of 10,000 rupees in promissory notes of the 
Government of India, which he has power, under his marriage-settlement, 
to dispose of by will. Afterwards, in A’s lifetime, the fund is converted 
into Consols by virtue of an authority contained in the settlement. ) 


No one on these legacies has been adeemed. 
151. Where a thing specifically bequeathed undergoes a change 
Change of aubject without between the date of the will and the testator’s 


testator’s knowledge. death, and the change takes place without the 
knowledge or sanction of the testator, the legacy is not adeemed. 
Illustration. 


A bequeaths to B “all his three per cent. Consols.” The Consols are, 
without A’s knowledge, sold by his agent, and the proceeds converted into 
East India Stock. This legacy is not adeemed. 


micde..-enccloase ‘te: 152. Where stock which has been speci- 
quethed, lent to third party fically bequeathed is lent to a third party on 
i a that it bere. condition that it shall be replaced, and it is re- 
placed accordingly, the legacy is not adeemed. 
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153. Where stock specifically bequeathed is sold, and an egual 
Stock specifically beqnea- quantity of the same stock is afterwards pur- 
thed, sold but replaced, chased, and belongs to the testator at his 


ee totestator at big goth , the legacy is not adeemed. 


PART XXII.¢« 
Or tne Payment or LIABILITIES JN RESPECT OF THE 
SuBJECT OF A BErQUEST. 


154. Where property specifically bequeathed is subject at the 
Non-liability of eveontor death of the testator to any pledge, lien, or 
to exouerate specific legaue incumbrance, created by the testator himself, 
ag or by any person under whom he claims, then, 
unless a contrary intention appears by the will, the legatee, if he accepts 
the bequest, shall accept it subject to such pledge or incumbrance, and 
shall (as between himself and the testator’s estate) be liable to make 
good the amount of such pledge or incumbrance. 


A contrary intention shall not be inferred from any direction 
which the will may contain for the payment of the testator’s debts 
generally. 

Eeplanation.—A periodizal payment in the nature of land-revenra 
or in the natare of rent is not such an incumbrance as is contemplated 
by this section. 


Tilustrationus. 

(a.) A bequeaths to B the diamond-ring given him by C. At A’s death 
the ring is held in pawn by D, to whom it has been pledged by A. It is 
the duty of A’s executors, if the estuto of the testator’s assets will allow 
them, toallow B to redeem the ring. 

(b.) A bequeaths to B a zamindari, which, at A’s death, is subject to 
a mortgage for 10,000 rupees, aud the whole of the principal sum, together 
with interest to the amount of 1,000 rupees, isdue at A’s death. B, if he 
accepts the bequest, accepts it subject to this charge, and is liable, as bet- 
ween himself and A’s estate, to pay the sum of 11,000 rupees thus due. 


155. Where anything is to be done to 


_Completion of testator’s complete the testator’s title to the thing be- 
title to things bequeathed re 
to be at cost of his estate. | queathed, it is to be done at the cost of the tes- 


tator’s estate. 
Illustrations. 

(a.) A, baving contracted in general terms for the purchase of a piece 
of land at a certain price, bequeaths it to B, aud dies before he has paid 
the purchase-money. The purchase-money must be made good out of A’s 
assets. 

(b.) A, having contracted for the purchase of 4 piece of land fora 
certain sum of money, one-half of which is to be paid down, and the other 
half secured by mortgage of the land, bequeaths it to B, and dies before he 

* This Part applies to the wills of Hindus, &c., in the Lower Provincey and in the 
towns of Madras and Bombay.—Act XXI,. of 1870, sec. 2. 
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has paid or secnred any part of the purchase-money. One-half of the pur- 
chase-money must be paid out of A’s assets. 
156. Where there is a bequest of any interest in immoveable pro- 
evsusralionccl latices perty, in respect of which payment in the 
immoveable property for nature of land-revenue or in the nature of rent 
which land-revenue orrent hag to be made periodically, the estate of the 
ble periodically. ’ 
ease aaa testator shall (as between such estate and the 
legatee) make good such payments or a proportion of them up to the 
day of his death. 
Illustration. 
A bequeaths to B a house, in respect of which 365 rupees are payable 


annually by way of rent. A pays his rent at the usual time, and dies 25 days 
after. A’s estate shall make good 25 rupees in respect of the rent. 

157. In the absence of any direction in the will, where there is a 

lioneraten oF anecila specific bequest of stock in a joint-stock com- 
legatee’a stock in joint- pany, if any call or other payment is due from 
atock company. the testator at the time of his death in respect 
of such stock, such call or payment shall, as between the testator's 
estate and the legatee, be borne by such estate ; 

but, ifany call or other payment shall, after the testator’s death, be- 
come due in respect of such stock, the same shall, as between the tes- 
tator’s estate and the legatee, be borne by the legatee if he accept the 
bequest. 

Illustrations. 

(a.) A bequeathed to B his shares in s certain railway. At A’s death 
there was due from him the sum of 6). in respect of each share, being the 
amount of a call which had been duly made, and the sum of 5s. in respect 
of each share, being the amount of interest which had accrued due in res- 
peot of the call. These payments must be borne by A’s estate. 

(b.) A bas agreed to take 50 shares in an intended joint-stock company, 
and has contracted to pay up ol. in respect of each share, which sum must 
be paid before his title to the shares can be completed. A bequeaths these 
shares to B, The estate of A must make good the payments which were 
necessary to complete A’s title. 

(c.) A bequeaths to B his shares in a certain railway. B accepts the 
legacy. After A’s death, a call is made in respect of the shares. B must pay 
the call. 

(d.) A bequeaths to B his shares in a joint-stock company. B accepts 
the bequest. Afterwards the affairs of the company are wound up, and each 
shareholder is called upon for contribution. The amount of the contribution 
must be borne by the legatee. 

{e.) A is the owner of ten shares ina railway company. At a meeting 
held during his lifetime a call is made of 32. per share payxble by three 
instalments. A bequeaths his shares to B, and dies between the day fixed 
for the payment of the first and the day fixed for the payment of the second 
instalment, and without having paid the first instalment. A's estate must 
-pay the first instalment, and B, if he accepts the legacy, must pay the re- 
maining instalments. 
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PART XXIiI.* 
Or Bequests oF THINGs DESCRIBED IN GENERAL TeRMs. 
158. If there be a bequest of something described in general 
terms, the executor must purchase for the le- 
gutee what may reasonably be considered to 
answer the description. 


Bequest of thing describ- 
ed in general terms. 


Illustrations. 

(a). A bequeaths to Ba pair of carriage-horses,ora diamond-ring. 
The executor must provide the legatee with such articles if the state of 
the assets will allow it. 

(b.) A bequeaths to B “‘his pair of carriage-horses.” A had no carriage- 
horses at the time of his death. The legacy fails. 





PART XXIV-+* 
Or Bequests oF tak INTEREST OR PRopuce or a Fonp. 

159. Where the interest or produce of a fund is bequeathed to 
Bequest of interest or ®0Y person, and the will affurds no indication 
produce of fund. of an intention that the enjoyment of the be- 
quest should be of limited duration, the principal as well as the interest 

shall belong to the legatee. 

Illustrations. 


(a.) A bequeaths to B the interest of his five per cent. promissory notes 
of the Government of India. There is no other clauge in the will affecting 
those securities. B is entitled to A’s five per cent. promissory votes of the 
Government of India. 


(6.) A bequeaths the interest of his 53 per cent. promissory notes of the 
Government of India to B for his life, and after his death to OC. B is entitled 
to the interest of the notes during his life; and C is entitled to the notes 
upon B’s death. 


(c.) A bequeaths to B the rents of his lands at X. B is entitled to the 
lands. 


Noate.— See I. L. R., 15 Madr. 448, noted under sec. 68. 
PART XXV.* 
Or Bequests oF ANNUITIES. 


160. Wherean annuity is created by will, the legatee is entitled 
Antuity created by will He Eeeele ut for his life only, unless a con- 
payable edits only, un- trary intention appears hy the will. And this 
less contrary intention ap- ragle shall not be varied by the circumstance 
penne were that the annuity is directed to be paid out of 
the property generally, or that a sum of money is bequeathed to be 
invested in the purchase of it. 





* This Part applies to the wills of Hindas, &., in the Lower Provinces and in the 
towns of Madras and Bombay.—Act XXI. of 1870, sec, 2. 
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Illustrations. 
(a.) A bequeaths to B 500 rupees a year. B is entitled during his life 
to receive the annual sum of 500 rupees. 
(b.) A bequeaths to B the sum of 500 rupees monthly. B is entitled 
during his life to receive the sum of 500 rupees every month. 


(c.) A bequeaths an annuity of 500 rupees to B for life, and on B’s death 
to 0, B is entitled to an annuity of 500 rupees during his life. C, if he 
survives B, is entitled to an annuity of 500 rupees from B’s death until bis 
own death. 

161. Where the will directs that an annuity shall be provided 

Period of vesting where for any person out of the proceeds of property, 

ill directa that annuit f or 
ah ee af pentane or ae oO aaa! generally, or where money 
of property, or ont af pro- 18 bequeat ed to be invested in the purchase 
perty generally, or where of any annuity forany person, on the testator’s 
money bequeathed to be ade . 
invested in purchase of deaththe legacy vests in interest in the legatee, 
annuity. and he is entitled, at his option, to huve an 
annuity purchased for him, or to receive the money appropriuted for 
that purpose by the will. 

Illustrations. 

fa) A by his will directs that his executors shall, out of his property, 
purchase an anouity of 1,000 rupees for B. Bis entitled, at his option, to 
have an annuity of 1,000 rupees for his life purchased for him, or to receive 
such a sum as will be sufficient for the purchase of such an annuity. 


(b) A bequeaths a fond to H for his life, and directs that after B’s death 
it shall be laid out in the purchase of an annuity for C. Band C survive 
the testator. C dies in L's lifetime. On L's death the fund belongs to the 
representative of C. 

162. Where an annuity is bequeathed, but the assests of the tes- 
tator are not sufficient to pay all the legacies 
given by the will, the annuity shall abate in 
the same proportion as the otber pecuniary legacies given by the will. 

168. Where there isa gift of an annnity and a residnary gift, the 

age ee , whole of the annuity is to be satisfied before 
nv . - . . 

ana adits gift, whole any part of the residue is paid to the residuary 
annuity to be first satis Jegatee, and, if necessary,the capital of the test- 

fied. ’ : 
ator’s estate shall be applied for that purpose. 

¢ a casa 
: PART XXVI-* 
Or Lecacrgs To Crgpitors AND PorTIoneERs. 

164 Where a debtor bequeaths a legacy to his creditor, and it 
Ordtergeiea facie Oa: does not appear from the will that the legacy 
titled to legacy as well as is meant as a satisfaction of the debt, the cre- 
oem: ditor shall be entitled to the legacy as well as 

to the amount of the debt. 


Co re reer reeset eR SR SE SS A 
® Thia Part applies to the wills of H ndus, &c., in the Lower Provinces and in the 
towns of Madras and Bombay.—Act XXI. of 1870, sec. 2. 


Abatement of annuity. 
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165. Where a parent who is under obligation by contract to pro- 
Child prima facie entitled vide a portion for a child fails to do so, and 
to legacy as wellasportion. afterwards bequeaths a legacy to the child, and 
does not intimate by his will that the legacy is meant as a satisfaction 
of the portion, the child shall be entitled to receive the legacy as well 
as the portion, 
Illustration. 

A, by articles entered into in contemplation of his marriage with B, 
covenanted that he would pay to each of the daughters of the intended 
marriage a portion of 20,000 rupees on her marriage. This covenant having 
been broken, A bequeaths 20,000 rupees to each of the married daughters 
of himself and B. The legatees are cutitled to the benefit of this bequest 
in addition to their portions, 

166. No bequest shall be wholly or partially adeemed by a subse- 

No ademption by subse- quent provision made by settlement or other- 
quent provision for legatee. wise for the legafee. 
Illustrations. 

(a.) A bequeaths 20,000 rupees to his son B. He afterwards gives to B 
the sum of 20,000 rupees. The legacy is not thereby adeemed. 

(b.) A bequeaths 40,000 rupees to B, his orphan-niece, whom he had 
brought up from her inf ancy. Afterwards, on the occasion of B’s marriage, 
A settles upon her the sum of 30,000 rupees. The legacy is not thereby 


diminished. 
—-@-———. 


PART XXVII.* 
Or HLecrion. 
167. Where a man, by his will, professes to dispose of seating 
Cirenmatances in which Which he has no right to dispose of, the person 
election takes place. to whom the thing belongs shall elect either to 
confirm such disposition or to dissent from it, and in the latter case he 
shall give up auy benefits which may have been provided for him by 
the will. 
168. The interest so relinquished shall devolve as if it had not 
Devolution of interest been disposed of by the will in favour of the 
relinquished by owner. legatee, subject, nevertheless, to the charge of 
making good to the disappointed legatee the amount or value of the 
gift attempted to be gives to him by the will. 
169. This rule will apply whether the testator does or does not 
Testator’s belief as to his Oelieve that which he professes to dispose of 
ownership immaterial. by his will to be his own. 
Illustrations. 


(a.) The farm of Sultanpur was the property of C. A bequeathed it 
to B, giving a legacy of 1,000 rupees to C. C has elected to retain his farm 
of Sultanpar, which is worth 809 rapees. C forfeits his legacy of 1,000 


* This Part applies to the wills of Hindus, &c., in the Lower Provinces anc in the 
towns of Madras and Bombay.—Act XXI, of 1870, sec. 2. 
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Tupeen, of which 800 rupecs goes to B, and the remaining 200 rupees falls 
into the residuary bequest, or devolves according to the rules of intestate 
succession, as the case may be. 

(b.) A bequeaths an estate to B in case B’s elder brother (who is mar- 
ried and has children) shall leave no issue living at his death. A also be- 
queaths to C a jewel, which belongs to B. B must elect to give up the jewel, 
or to lose the estate. 

(c.) A bequeaths to B 1,000 rupees, and to C an estate which will, 
under a settlement, belong to B if his elder brother (who is married and 
has children) shall leave no issue living at his death. B must elect to give 
up the estate, or to lose the legacy. 

(d.) A, ® person of the age of 18, domiciled in British India, but own- 
ing real property in England, to which C is heir-at-law, bequeaths a legacy 
to C, and, subject thereto, devises and bequeaths to B “all his property 
whatsoover and wheresoever,” and dies under 21. The real property in Eng- 
Jand does not pass by the will. C may claim his legacy without giving up 
the real property in England. 


Bequest for man’s bene- ‘170. A bequest fora man’s benefit is, 
Gt how regarded for pur- for the purpose of election, the same thing as 
pone oh electiow: a bequest made to himself. | 

Tilustration. 
The farm of Sultanpur Khurd being the property of B, A bequeathed 
§t to C, and bequeathed anothor farm, called Sultanpur Buzurg, to his own 
executors, with a direction that it should be sold, and the proceeds applied 
in payment of B’s debts. B must elect whether he will abide by the will, 
or keep his farm of Sultanpur Kburd in opposition to it. 


Person deriving benefit 171. A person taking no benefit directly 
indirectly not put to elec- under the will, but deriving a benefit under it 
— indirectly, is not put to his election. 


Illustration. 

The lands of Sultanpur are settled upon C for life, and, after his death, 
upon D, his only child. A bequeaths the lands of Sultanpur to B, and 1,000 
rupees to C. C dies intestate, shortly after the testator, and without hav- 
ing made any election. D takes out administration to C, and as administra- 
tor elects on bebalf of C’s estate to take under the will. In that capacity he 
receives the legacy of 1,000 rupees, and accounts to B for the rents of the 
lands of Sultanpur which accrued after the death of the testator, and before 
the death of C. In his individual character he retains the lands of Sultanpur 
in opposition to the will. 

Person takingin individual 172. A person who, in his individual 
capacity under will may in Capacity, takes a benefit under the will, may, 


pelted paniedres elect t© in another character, elect to take in opposi- 
i aaa tion to the will. 


Illustration. 

The estate of Saltanpur is settled upon A for life, and after his death 
upon B. A leaves the estate of Sultanpur to D, and 2,000 rupees to B, and 
1,000 rupees to C, who is B’s only child. B dies intestate, shortly after the 
testator, without having made an election. C takes out administration to 
B, and as administrator elects to keep the estate of Sultanpur in opposition 
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to the will, and to relinquish the legacy of 2,000 rupees. C may do this, 
and yet claim his legacy of 1,000 rapees under the will. 

Exception to the sis last rules.— Where a particular gift is expressed 
in the will to be in liea of something belonging to the legatee, which 
is also in terms disposed of by the will, if the legatee claims that thing, 
he must relinquish the particalar gift, but he is not bound to relinquish 
avy other benefit given to him by the will. 


Illustration. 
Under A’s marriage-settlement his wife is entitled, if she survives 
him, to the enjoyment of the estate of Sultanpur during her life. 


A by his will bequeaths to his wife an annuity of 2002. during her life, 
in lieu of her interest in the estate of Sultanpar, which estate he bequeaths 
to his son. He also gives his wife a legacy of 1,0001. The widow eleets to 
take what she is entitled to under the settlement. She is bound to relinquish 
the annuity, but not the legacy of 1,0001. 


173. Acceptance of a benefit given by the will constitutes an 
When acceptance of he- election by the legateo to take under the will, 
nefit given by will consti. if he has knowledge of his right to elect, and 
tutes election to take ut- of those circumstances which would influence 


sa the judgment of a reasonable man in making 
an election, or if he waives inquiry into the circumstances, 
Illustrations. 


(a) A is owner of an estate called Sultanpur Khurd, and has a life- 
interest in another estate called Sultanpur Buzurg, to which, upon his death, 
his son B will be absolutely entitled. The will of A gives the estate of Sul- 
tanpur Khurd to B, and the estate of Sultanpur Bazurg, to C. B, in ignor- 
ance of his own right to the estate of Sultanpur Buzurg, allows C to take 
possession of it, and enters into possession of the estate of Sultanpur Khurd. 
B has not confirmed the bequest of Sultanpur Buzurg to C, 

(b) B, the eldest son of A, is the possessor of an estate called Sultan- 
pur. A bequeaths Sultanpor to C, and to B the residue of A’s property. B, 
having been informed by A’s executors that the residue will amount to 
5,000 rupees, allows C to take possession of Sultaupur. He afterwards 
discovers that the residue does not amount to more than 500 rupees. B has 
not confirmed the bequest of the estate of Sultanpur to C, 


174. Such knowledge or waiver of inquiry shall, io the absence 
Presumption arisingfrom Of evidence to the contrary, be presumed if the 
enjoyment by legutee for legates has eujoyed for two years the benefits 
EO: geet: provided for him by the will without doing any 
act to express dissent. 

175. Such knowledge or waiver of inquiry may be inferred from 
Confirmation of bequest any act of the legatee which renders it impossi- 
by Act of legatee. ble to place the persons interested in the sub- 
ject matter of the bequest in the same condition as if such act had not 


been dune. 
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Illustration. 

A bequeaths to Ban estate to which C is entitled, and to C acoal-mine. 
© takes possession of the mine, and exhausts it. He has thereby confirmed 
the bequest of the estate to B. 

176. Ifthe legatee shall not, within one year after the death of 

When tentator’s repre- the testator, signify to the testator’s represen- 
sentatives may call upon tatives his intention to conform or to dissent 
jouer ener from the will, the representatives shal], upon 
the expiration of that period, require him to make his election ; 

and if he does not comply with such requisition within a reason- 
able time after he has received it, he shall be 


Effect of liance. 
cee ee deemed to have elected to confirm the will. 


177. Incase of disability the election shall be postponed until 
Postponementof election the disability ceases, or autil the election shall 
in case of disubility. be made by some competent authority. 


PART XXVIII“« 
Or Girts In ConTeMPLATION or Deatu. 


Property transferable by 178. A man may dispose, by gift made 
gift madein contemplation in contemplation of death, of any. moveable 


of death. property which he could dispose of by will. 
A gift is said to be made in contemplation of death where a man 
When giftsaidtobemade Who isill, and expects to die shortly of his ill- 
in contemplation of death. egg, deliversto another the possession of any 


moveable property to keep asa gift iu case the donor shall die of that 
illness. 


Such gift resumable. Sach a gift may be resumed by the giver. 


It does not take effect if he recovers from the illness during which 
it was made ; nor if he survives the person to 


When it fails. ; 
whom it was made. 


Illustrations. 


(a.) A, being ill, and in expectation of death, delivers to B, to be re- 
tained by him in case of A’s death— 
a watch : 
a bond granted by C to A: 
a bank-note : 
& promissory note of the Government of India endorsed in blank : 
a bill of exchange endorsed in’ blank : 
certain mortgage-deeds. 
A dies of the illness during which he delivered these articles. 
B is entitled to— 
the watch : 
the debt secured by C’s bond : 


* This part does not apply to Hiudus.—Act XXI. of 1870, 
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the bank-note : : 
the promissory note of the Government of India. 
the bill of exchange : 

the money secured by the mortgage-deeds. 

(b.) A, being ill, and in expectation of death, delivers to B the key of 
a trunk, or the key of s warehouse in which goods of bulk belonging to A 
are deposited, with the intention of giving him the control over the contents 
of the trunk, or over the deposited goods, and desires him to keep them in 
case of A’s death. A dies of the illness during which he delivered these 
articles. B is entitled to the trunk and its contents, or to A’s goods of bulk 
in the warehouse. 

(c.) A, being ill, and in expectation of death, puts aside certain articles 
in separate parcels, and marks upou the parcels respectively the names of 
B and C. The parcels are not delivered during the life of A. A dies of the 
illoess during which he set aside the parccis. Band C are not entitled to 
the contents of the parcels. 

Note,—See I. L. R., 4 Bom. 537. 


——<—}———. 
PART XXIxX.* 
Or Grant or Proparge anv Lerrers oF ADMINISTRATION. 


179. ‘The execator or administrator, as the case may be, of a de- 
Character and property Ceased person, is his legal representative for 
of executor or administra: all purposes, and all the property of the decea- 
Ea sed person vests in bim as euch. 
Notes. 
This does not include property vested in the deceased as executor or 
administrator under Act X of 1805.—-12 Beng. 428, 429. 
See 1. L. R., 4 Cal. 1: 6 Bom. 460; 8 B. L. R., 208, noted under sec. 101. 


180. When a will has been proved and deposited in a Coart of 
Administration with copy COMpetent jurisdiction, situated beyond the 
annexed of authenticated  Jimits of the province, whether in the British 
copy of will proved abroad minions or in aforeigu country, and a pro- 
perly authenticated copy of the will is produced, letters of udministra- 
tion may be granted with a copy of such copy anuexed. 


Note. 

W N died in Calcutta on 9th October 1871, having first made a wi'l 
dated the 9th October 1868, whereof he appointed JD W,J HG, J W, and 
W N of Calcutta executors. W N, who was the testator’s brother, had, up to 
the time ot the latter's death, carried on business in partnership with him 
in Calcutta and elsewhere under the style of P and Co., and a considerable 
portion of the testator’s eatute was in India. J H G having renounced pro- 
bate, the will was proved in England by J D W and J W, who sent their 
attorneys of India an exemplification of the will. W N, the only executor in. 
Bengal, applied to the said attorneys to bring the exemplification into Court 
for the purpose of obtaining probate, but they refused todo so. Macpherson, 
J., thought the exemplification was an instrument falling within sec. 237, 
and ordered the attorneys to bring it into Court.—8 B. L. R., (Ap.) 76. 


* Compare Act V of 1881, Part IL. = 


1 39 
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Probate only to appoint- 181. Probate cau be granted only to an 


ed execator. executor appointed by the will. 
Note,—See 8B. L. R, (Ap.) 76, noted under sec. 180. 
_ Appointment express or 182. The appointment may be express 
implied. or by necessary implication. 
Illustrations. 


(a.) A wills that C be his executor if B will not. Bis appointed exe- 
cutor by implication. 

(b.) A gives a legacy to B and several legacies to other persons, among 
the rest to his daughter-in-law C, and adds, “ but should the within named 
C be not living, I do constitute and appoint 2 my whole and sole executrix,’’ 
C is appointed executrix by implication. 

(c.) A appoints several persons executors of his will and codicils, and 
his nephew residuary legatee, and in another codicil are those words : “ I 
appoint my nephew my residaary legatee to discharge all lawful demands 
against my will and codicils, sigued of different dates.” The nephew is ap- | 
pointed an executor by implication. 

Noto. 

A Hindu died toaving a will whereby he bequeathed all his property 
whatever (including debts) to two of his sons, who now applied for probate 
of the will on the ground that they were appointed executors by implica- 
tion : Held, that tho sons were not entitled to probute of the will.—I. L. R.., 


15 Madr. 360. 
183. Probate cannot be granted to any person who is a minor or 
Persons to whom pro- is of unsound mind, nor toa married woman 
bate cannot be granted. without the previous consent of her husband. 


Grant of probate to Fo- . 184. When several executors are ap- 
vernl Se aie simultane- pointed, probate nay be granted to them all 
t L i e be ry . 
ously or at differenttimes. i nultaneously or at different times. 


Illustration. 

A is an executor of B’s will by express appointment, and C an executor 
of it by implication. Probate may be granted to A and C at the same time, 
or to a first and then to C, or to C first aud then to A. 

185. Ifa codicil be discovered after the grant of probate, a sepa- 

Beverdiny picbake 8 rate probate of that codicil may be granted to 
codicil. diecovered after the executor, if it in no way repeals the ap- 
grant of probute. pointment of executors made by the will. 


If different executors are appointed by the codicil, the probate of 
Procedure when different the will must be revoked, and a new probate 


eae appointed by granted of the will and the codicil together. 


186. When probate has been granted to severel executors, and 
Acctual of representa. One of them dies, the entire representation of 
tion to surviving executor. the testator accrues to the surviving executor 


or executors. 
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187." No right as execntor or legatee can be established in 
Right as execntor or le- any Court of Justice, unless a Court of com- 
aalee-wen established: petent jurisdiction within the province shall 
have granted probate of the will noder which the right is claimed, or 
shall have granted letters of administration under section 180. 


Notes. 


Since the passing of Act V of 1881 the District Courts have jurisdiction 
to entertain applications for the grant of probate or letters of administra- 
tion in respect of wills of Hindus made before the Ist September 1870, that 
is to says wills of Hindus to which the Hindu Wills Act, XAT of 1870, did 
not apply. Serle.—Section 187 of the Succession Act not being made ap- 
plicable to such wills, it is not obligatory on executors or legatees under 
them to take ont probate or letters of administration in order to establish 
their rights in a Court of Jastice.—I. L. lk, 14 Cal. 37. 


Section 157 of the Succession Act, which, by sec. 2 of the Hindu 
Willa Act, was made applicable to wills executed subsequent to the lst 
September 1870, hans not been incorporated in Act V of 1851; and although 
it is competent to a Court to grant probate or letters of administration in 
respect of wills antecedent to the Ist September 1870, still it is not obli- 
matory upon exccntors or persons claiming probate or administration to ob- 
tain such probate or letters of administration before they can establish 
their right in respect to any property subject to sach wills. —17 Cal. 272. 

A Hindu, who was one of the defendants in a suit, died leaving a will. 
Tho executors appointed by the will did not take out probato ; and the pro- 
perty of the deceased came into the possession of his divided brothers, who 
were thereupon brought on to the record of the suit as the representatives 
of the deceased defendant. A decree was passed for the plaintiff by consent. 
The mother of the deceased who would, apart from the will, have been his 
legal representative, now snel to set aside the above decree, having previous- 
ly obtained a declaration that she was entitled to the property of the de- 
ceased in a suit against his brothers above referred to :— Held, that the 
plaintiff was not entitled to maintain the suit.—14 Madr, 454, 


By an agreement in writing dated the 20th June, 1888, the defendant 
purchased a certain honse in Bombay from the plaintiff for Rs. 6,000. By this 
agreement the plaintiff agreed that at the time of the execution of the deed 
of sale he would hand over to the defendant “the title deeds, vouchers and 
bills, whatever there mag be relating to the said property.” The agreement 
further provided : “The time in respect of this bargain is fixed at two months; 
within thia time we are duly to have everything cleared.”” In September, 
1890, the plaintiff filed this suit for specific performance of the agreemeut. 
The defendant pleaded, Ist, that the plaintiff had failed to show # good title 
tothe property, 2nd, that the plaintit® had not handed over to him all the 
deeds and documents relating to the property, 3rd, that he (the defendant) 
had lawfully rescinded the contract on the 30th Auyust, 1590. Itappeared 
that in 1230 the then owner of the property, one Nanabhoy Trikamdas, 
had mortgaged it to one Vizbhukandas Jadusha, and that on the 26th 
October, 1832, both mortgagor and mortgagee had joined in conveying it 
to one Cassumbhoy Ahmedvhoy, This deed, however, had not been regis- 
tered, aud was consequently inadmissible in evidence, and was rejected at 


* This section applies to the wills of Hindaos, &., in the Lower Provinces and in 
the towns of Madras and Bombay.—Act XXI of 1870. 
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the hearing. Cassumbhoy Ahmedbhoy had, however, after bis parchase 
taken possession of the property and had held it until 1885. On the 6th 
May, 1585, he sold it to Hansraj Kallianji. Prior to this sale, vis., in 1883, 
Nanabhoy Trikamdas had died, and left a will appointing Vizbhukundas 
Jadusahn his executor, but no probate of this will had ever been obtained. 
In the sale deed, however, to Hansraj Kallianji of the 6th May, 1885, 
Vizbhukundas Jadusha had joined as aconveying party both in his own 
right and as executor of Nanabhoy Trikamdas. On the 29th September, 
1887, Hansraj Kallianji sold the property to the plaintiff, who, as already 
mentioned, sold it to the defendant on the 20th Jone, 1888. Held, that the 
plaintiff was bound to give the defendant a good title, or, inother words, a 
title free from reasonable doubt (section 25 of the Specific Relief Act 1 of 
1877). In the absence of a contract providing that the plaintiff shoald 
show only such title as he could give, or of some other special contract as 
to title, the genoral law laid down in section 25 of the Specific Relief Act 
1 of 1877 must prevail, feld, further, dismisning the suit, that the title 
shown by the plaintiff was not a good title. The conveyance of the 26th 
October, 1882, by the mortgagor and mortgagee to Cassumbhoy Ahmedbhoy 
not being registered was not admissible, andconld not be referred to, 80 
that it was necessary to regard Nanabhoy Trikamdas as still the mortgagor 
and Vizbhukandas Jadusha aa stillthe mortgagee of the property while 
Cassurnbhoy Ahmeuhoy had, in some capacity or other, the actual posses- 
gion, That being the state of things, Nanabhoy died in 1883, and it was 
alleged that be had left a will appointing Vizbhukandas his executor, but 
no probate of that will had been obtained. The equity of redemption remain- 
ing in Nanabhoy as mortgagor passed on his death to his executor Viz- 
bhukandas. On the 6th May, 1885, Cassambhoy Ahmedbhoy sold the pro- 
perty to Hansraj Kallianji (the plaintiff's predecessor) and Vizbhukandas 
joined in the deed of conveyance as executor of Nanabhoy. But it was ne- 
cessary for the plaintiff to show not merely that he joined as executor, but 
that, he had a right, as executor, to convey to Hansraj Kallianji the equity 
of redemption which had come to him from Nanabhoy. By section 187 of 
the Succession Act (X of 1865) the only mode of doing this was by the 
probate of Nanabhoy’s will, and this had not been obtained. If an heir of 
Nanabhoy Trikumdas sued for redemption, the defendant would have no 
defence, unless he could prove that he had acquired the equity of redemp- 
tion. For this purpose by section 187 of the Succession Act (X of 1865) 
probate would be necessary, and he would consequently be obliged to prove 
the will and day daty upon all the property included in it. That would be 
a liability which the Court could not impose upon a defendant resisting 
specific performance of a contract like the one made by the plaintiff. Where 
a vendeo ascertained that the title of property sold to him was derived 
through the will of a former owner which had not been proved,—Quoere 
whether a notice given by him (the vendee) to the vendor tu produce the will 
and give satisfactory proof of its being the last will of the said owner within 
four days was a reasonable notice so as to entitle the vendce afterwards 
to rescind the contract. A contract of sale provided as follows for the band- 
ing of the title deeds of the property to the purchasers :—"And at the time 
of the execution of the deed of sale you” (¢. e., the vendor) ‘tare duly to give 
us, the purchasers, the title deeds, vouchers and bills, whatever there may 
be relating to the said property.” Held, that this clause meant that what- 
ever documents of title were necessary under the terms of the contract, or 
under the general law, should be handed over by the vendor to the vendee 
at the execution of tho deed vi sale.—15 Bom. 657, 
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188. Probate ofa will when granted establishes the will from the 
death of the testator, and renders vaild all 


Effect of probate. a , 
J intermediate acts of the executer as such. 


189. Letters of administration cannot be 
To whom admisitration granted to any person who is a miuor or is of 


may not be granted. ; 
unsound mind, 


nor to @ married woman without the previous consent of her hus- 


band. 


190. No right to any part of the property of a person who has 


Right to intestate’s pro- died intestate can be established in any Court 


perty when established. of Justice, unless Jetters of administration have 
first been granted by a Court of competent jurisdiction. 
Notes. 


A decree for money obtained against some of the heirs only of a decoas- 
ed person is not binding on the lawful heir who had obtained the letters 
of administration.—I, L. R., 4 Al. 192. 

See I. L. R., 4 Cal. 770; I, L. R., 5 Cal. 2. 

191. Letters of administration entitle the administrator to all 
Effect of lettersof admi. rights belonging to the intestate as effectually 
aa as if the administration had been granted at 
the moment after his death. 


Note,—See I. L. R., 4 Al. 192, noted under sec. 190. 


192. Letters of administration do not render valid any inter- 
Acts not validated by ad- mediate acts of the administrator tending to 
ES ratT the diminution or damayve of the intestate’s 
estate. 
193. When a person appointed an executor has not renounced 
Grant of adminjatration the executorship, letters of administration shall 
where executwurhus uot re- not be granted to any other person until a cit- 
meaner ation has been issued, calling upon the execu. 
tor to accept or renounce his executurshilp ; 
except that when one or more of severul executors have proved a 
will, the Court may, on the death of the sur- 
vivor of those who have proved, grant letters of 
administration without citing those who have not proved. 
Note.—See 8 B. L. R.,(Ap.) 76, noted under sec. 180. 
194. ‘The renunciation may be made orally in the presence of the 
Form and effect of re. Judge or by a writing signed by the person re- 
nunciation of executor- nouncipg, and, when made, shall preclude him 
ahip- from ever thereafter applying for probate of 


the will appointing him executor. 


Exception. 
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195. If the executor renounce, or fail to accept, the execntorship 
Procedure whore execn- Within the time limited for the acceptance or 
ter renonnces or fails to | refusal thereof, the will may be proved, and let- 
sccepiwith.n time limited, 4, of administration with a copy of the will 
annexed may be granted tu the person who would be entitled to admi- 
nistration in case of intestacy. . 


Grant of administration 196. When the deceased has made a will, 


to universal or residuary ‘ 
legatee. but has not appointed an executor ; or 


when he has appointed an executor who is legally incapable, or 
refuses to act, or has died before the testator, or before he has proved 
the will; or 
when the executor dies after having proved the will, but before he 
has administered all the estate of the deceased ; 
an universal or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed may be grant- 
ed to him of the w'ule estate, or of sv much thereof as may be unad- 
ministered. 
197. When a residnary legatee, who has a beneficial interest, sur- 
Right to administration Vives the testator, but dies before the estate has 
of representative of deceas been fully administered, his representative has 
al E i the snme rivhtto administration with the will 


annexed as such residnary legatee. 


198. When there ia no executor, and no residuary legatee or re- 
Grant of administration Presentative of a residusry legatee, or he de- 
where no executor nor re- clines or is incapable to act, or cannot be found, 
niduary legates, nor repre- the person or persons who would be entitled to 
sentative of such legutec. ca 
the administration of the estate of the deceased 
if he had died intestate, or auy other legatee having a beneficial interest, 
ora creditor, may be admitted to prove the will, and letters of adminis- 
tration may be granted to him or them accordingly. 


199. Letters of administration with the will annexed shall not be 
Citation before grant of granted to any legatee other than an universal 
administration to Jegatos ora residuary legatee, until a citation has been 
ie universal or re-  jasned and published in the manner hereinafter 

mentioned, calling on the next-of-kin to accept 


or refuse letters of administration. 


900. When the deceased has died intestate, those who are connect- 


Order in which consece ed with him either by marriage or by consan- 
ons entilledto administer. § oyinity are entitled to obtain letters of adwinis- 


tration of his estate and effects in the order and according to the rules 
herejuafter stated. 
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201. If the deceased has left a widow, administration shall be 
Administration to widow 2? #2ted to the widow unless the Court shall see 


unless Court see cause to cause to exclude her, either on the ground of 
exclude her. ; yee 
some personal disqualification, or because she 
has no interest in the estate of the deceased. 
Illustrations. 

(c.) The widow is a lunatic, or has committed adultery, or bas been 
barred by hor marriage-settloment of all interest in her busband’s estate ; 
there is canse for excluding her from the administration. 

(b.) The widow has married again since the decease of her husband ; 
this is not good cause for her exclusion. 


Note.—See I. L. R., 4 Bom. 537. 
902. If the Judge think proper, he may associate any person or 
Aranciaticen with widow persons with the widow iu the administration, 
in adminiatration. who would be entitled solely to the adininistra- 
tiou, if there were no widow. 
903. Ifthere be no widow, or if the Court see cause to exclude 
Administration where no the widow, it shall commit the administration 
widow, or widow excluded. to the person or persons who would be bene- 
ficially entitled to the estate according to the rules for the distribution 
of an ivtestate’s estate : 
Provided that, when the mother of the decensed shall be one of the 
class of persons eo entitled, she shall be solely 
entitlud to administration. 


204. Those who stand in equal degree of 
Title of kindred to ad- kindred to the deceased ure equally entitled to 
ministration. — : 
administration, 


Right of widower to ad- 205. The husband, surviving his wife, 
ministration of wife's es- has the same right of administration of her 
ai estate as the widow has in respect of the estate 

of her husbani, 

206. When there is no person connected with the deceased by 

Grant of administration ™arriage or consanguinity who is entitled to 
to creditor. letters of administration, and willing to act, 
they may be granted to a creditor. 

907. Where the deceased has left property in British India, Jet. 
Administration where pro. ters of administration must be granted accord- 
perty left in British India. jing to the foregoing rules, although he may 
have been a domiciled inhabitant of a country in which the law relating 
to estate and intestate succession differs from the law of British India. 


Proviso. 
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PART Xxx* 
Or Lirairep Grants. 
(a) Grants limited in Duration. 

208. When the will has been Jost or mislaid since the testator’s 
Probate of copy or draft death, or has been destroyed by wrong or ac- 
of loat will. cidevt, and not by any act of the testator, and 
a copy or the draft of the will hus been preserved, probate may be 
granted of such copy or draft, limited antil the original or a properly 

authenticated copy of it be produced. 

Note. 

The fact that a will has been lost is not, if its contents be satisfactorily 
proved, a bar to obtaining a prautof letters of administration with will an- 
nexed.—I. L. R., 8 Cal. 864. 

209. When the will bas been lost or destroyed, and no copy has 

Probate of contenis of Deen made, nor the draft preserved, probate 
lost or destroyed will. may be granted of its contents, if they can be 
established by evidence, 

Note.—See |]. lL. R., 8 Cal. 864, noted under sec. 208. 

210. When the will is in the possession of a person residing out 

Probate of copy where Of the province in which application for probate 
origiual exists, is nade,who has refused or neglected to deliver 
it up, but a copy has been transmitted to the executor, and it is neces- 
sary for the interests of the estate that probate should be granted with- 
out waiting for the arrival of the original, probate may be granted of 
the copy so transmitted, limited until the will or au authenticated copy 
of it be produced. 

Wote.—See 8 B. L. R., (Ap.) 76, noted under sec. 180. 

211. Where no will of the deceased is forthcoming, but there is 

Administration untj) will "eason to believe that there is a will in exis- 
produced. tence, letters of administration may be grant- 
ed, limited until the will or an authenticated copy of it be produced. 

(b.) Grants for the Use and Benefit of others having Right. 

212. When any executor is absent from the province in which 

Administration, with application is made, and there is no executor 
will annexed, to attoruey Within the province willing to act, letters of 
ot pbeenbiexecalor. administration, with the will annexed, may be 
granted to the atiorney of the absent executor, for the use and benefit 
of his principal, limited until he shall obtain probate or letters of ad- 
ministration granted to himself. 

Note. 
Under (secs. 212 & 213, Act X of 1865, it is necessary that the attor- 


ney applying for letters of administration should be within the jurisdiction 
of the Court.--4 B. L. B., (Ap.) 49. 


® Compare Act V of 188). Gh. IL]. with sub-parts (a) to ( f ). 
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213. When any person to whom, if present, letters of adminis- 
Adminiatration, with will tration with the will annexed might be grant- 
anneaed, to atturney of ab- ed, is absent from the province, letters of ad- 
eent person,who, if present, eno : : } aq d b 
would be entitled to: ad. Winistration with the will annexed may be 
minister. granted to his attorney, limited as above men- 


tioned, 


214. Whena person entitled to administration in case of intestacy 
is absent from the province, and no person equ- 
Administration to attor- : ; shes : 
ney of absent peoson entite ally entitled is willing to act, letters of admi- 
poe admiuigter in case pistration may be granted to the attorney of 
testucy. ae ate ’ 
a tes the absent person, limited as before mentioned. 


215. When a minor is sole executor or sule residuary legatee, let- 
Adwininteacun saavay. e's vf administration, with the will annexed, 
minority of ele execuater muy be granted to the legal guardian of such 
ie winor, or to such other person as the Court 
shall think fit, until the minor shall bave completed the age of eighteen 
years, at which period, aud not before, probate of the will shall be 
granted to him. So 


216. When there are two or more minor executors and no execu- 
awiiaimeauin: . ducity tor who has attained majority, or two or more 
minority of several execu. residuarylegatees and no residuary legatee who 
tors or residuary legatees. hag attained majority, the graut shall be limit- 
ed until one of them shall have completed the age of eighteen years. 


217. Ifa sule executor, or a sole universal or residuary legatee a 
Administration for uea U2! Person who would be solely entitled to the 
aud beuetic of lunatic jus estate of the intestate according to the rule for 
Ragen: the distribution of intestates’ estates, be a 
lunatic, letters of administration, with or without the will anuexed, as 
the case may be, shall be granted tu the person to whom the care of 
his estate has been committed by competent authority, or, if there be 
no such person, to such other person as the Court may think fit to ap- 
point, for the use and benefit of the lunatic until he shall become of 
sound mind. 


218. Pending any suit tuuching the validity of the will of a deceas- 
Administration pentente ed person, or tur obtaining or revoking any 
late. probute or any grant of letters of administra- 
tion, the Court mav appoint un adminvistrator of the estate of such 
deceased person, who shall have all the rights and powers of a general 
administrator, other than the right of distributing such estate, and 
every such administrator shall be subject to the immediate control of 
the Court, and shall act under its direction. 
ur 40 
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(c.) For Special Purposes. 


219. If an executor be appointed for any limited purpose specified 
Probate limited to pur- 12 the will, the probate shall be limited to that 
pore specified in will. purpose, and if he should appoint an attorney 
to take administration on his behalf, the letters of administration, with 
the will annexed, shall accordingly be limited. 


220. Ifan executor appointed generally give an authority to an 
- Administration with wil, 2ttorney to prove a will on his behalf, and the 
annexed limited to parti- authority is limited to w particular purpose, the 
cular purpose. letters of administration, with the will annexed, 
shall be limited accordingly, 
221. Where a person dies, leaving property of which he was the 
Pa nininbenkian limited to sole or surviving trustee, or in which he had no 
property in which person beneficial interest ou bis own account, and lea- 
hus benoficial interest. ves no general representative, or one who is 
unable or unwilling to act as such, letters of administration, limited to 
such property, ma, be granted to the person beneficially interested in 
the proporty, or to some other person on his behalf. 
999. When itis necessary that the representative of a person de- 
Administration limited to ceased be made a party to a pending suit, and 
suit. the executor or person entitled to administra- 
tion is unable or unwilling to act, letters administration may be grant- 
ed to the nomineo of a party in such suit, limited for the purpose of 
reprosenting the decoased in the said suit, or inany other cause or suit 
which may be commenced in the same or in any other Court between 
the parties, or in any other parties, touching the matters at issne in the 
said cause or anit, and until a final decree shall be made therein, and 
carried into complete execution. 
223. If, at the expiration of twelve months from the date of any 
sd thiseas deeds probate or letters of administration, the execu- 
Adwiniatration limited fein 
to purpose of bocoming tor or administrator to whom the same has been 
party to suitto be brought = granted is absent from the province within 
seus Seo ee eee which the Court that has granted the probate 
or letters of administration is situate, it shall be lawful for such Court 
io grant, to any person whom it may think fit, letters of administra- 
Lion, limited to the purpose of becoming aud being made a party toa 
suit to be brought against the executor or administrator, and carrying 
the decree which may be made therein into effect. 
224. In any case in which it may appear necessary for preser- 
Administration limited to ving the property of i deceased peree the 
collection, and preserva. Court within whose district any of the property 
ne of deceased's pro is situate may grant, to any person whom such 
Court mav think fit. letters of administration 
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limited to the collection and preservation of the property of the de- 
ceased, and giving discharges for debts due to his estate, subject to the 
directions of the Court. 
225. Whenaperson has died intestate, or leaving a will of which 
ADvoiibadak. <0: dik there is no executor willing and competent to 
ministrator, o f person act, or where the executor shall, at the time of 
ee pen ak the death of such person, be resident out of the 
would be outitled tu udmi- province, and it shall appear to the Court to be 
See necessary or convenient to appoint some person 
to administer the estate or any part thereof, other than the person who, 
under ordinary circumstances, would be entitled to a grant of adminis- 
tration, it shall be lawful for the Judge, in his discretion, having regard 
to consanguinity, amount of interest, the safety of the estate, and proba- 
bility, that it will be properly administered, to appoint such person as 
he shall think fit to be administrator; 
and in every such case letters of administration may be limited or 
not as the Judge shall think fit. 
(/.) Grants with Heception. ’ 
226. Whenever the nature of the case requires that an exception 
Probate or administration U@ made, probate of a will, or letters of admi- 
with will annesed, subjects nistration with the will annexed, shall be grant- 
aa late ed subject to such exception. 
227. Wienever the nature of the case requires that an exception 
Administration with ev. 0e@ made, letters of administration shall be 
ception. granted subject to such exception. 
(e.) Grants of the Lest. 
228. Whenever a grant, with exception of probate or letters of 
Probate or administra: #d ministration, with or without the will an- 
tion of rest. nexed, has been made, the person entitled to 
probate or administration of the remainder of the deceased’s estate may 


take a grant of probate or letters of administration, as the case may be, 
of tke rest of the deceased’s estate. 
(f) Grants of Egects unadministered. 
929. If the executor to whom probate has been granted have 
Grant of effecta unad- ied leaving a part of the testator’s estate unad- 
ministered. ministered, a new representative may be ap- 
pointed for the purpose of administering such part of the estate. 
230. In granting letters of administration of an estate not fully 
Rules as to erants of ad ministered, the Court shall be guided by the 
effect unadministered. same rules as apply to original grants, and shall 
grant letters of administration to those persons only to whom original 
grants might have been made. 
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231. Whena limited grant has expired by effluzion of time, or 
pe ice eect a the happening of the event or contingency on 
mited grant expired, and Which it was limited,and there is still eome part 
baal teat ay of estate of the deceased’a estate unadministered , letters 
of administration shal] be granted to those per; 

sons to whom original grants might have been made. 

(g.) Alteration in Grants.* 
232. Errors in names and descriptions, or in setting forth the 
What errors may be rec- time and place of the deceased’s death, or the 
tifed:by: Court. purpose in a limited grant, may be rectified by 
the Court, and the grant of probate or letters of administration, may 
be altered and amended accordingly. 

233. If, after the grant of letters of administration, with the will 
Precedure where codic) tt nexed, 8 codicil be discovered, it may be add- 


discovered after grant of ed tothe grant on due proof and identifica- 


aa aaa Se tion, and the grant altered and amended ac- 
cordingly. 
(h.) Revocation of Grants.* 

934. The grant of probate or letters of 
Revocationor annulment administration may be revoked or annulled for 
for just cause. i 

just cause. 
“ Jaat cause.” Explanation.—Just cause is— 


Ist, that the proceedings to obtain the grant were defective in sub- 
stance; 
2nd, that the grant was obtained fraudulently by waking a false 
suggestion, or by concealing from the Court something material to the 
Case ; 
3rd, that the grant was obtained by means of an untrue allegation 
of a fact essential in point of law to justify the grant, though snch al- 


legation wus made in ignorance or inadvertently ; 
4th, that the grant has become useless and inoperative through 


circumstances ; 

5th, thatthe person to whom the grant was made was wilfully and 
withont reasonable canse omitted to exhibit an inventory or account in 
accordance with the provisions of Part XAALV. of this Act, or has ex- 
hibited under that Part an inventory or account which is untrue in a 


material respect. f 
Tilustrations. 


(a,.) The Court by which the grant was made had no jurisdiction. 
(b.) The graut was made without citing parties who ought to have 
been cited. 


* Compare Act V., 1881, Ch. 1V. 
+ Cl. 5 has been added by Act VI. of 1889, sec. 2. 
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(c.) The will of which probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to the estate of B as his widow, 
but it has since transpired that. she was never married to him, 

(e.) A has taken administration to the estate of Bas if he had died in- 
testate, but a will has since been discovered. 

(f.) Since probate was granted, a later will has been discoverd. 

(g.) Since probate was granted, a codicil has been discovered, which, 
revokey, or adds to, the appointment of executors under the will. 

(h.) The person to whom probate was, or letters of administration were, 
granted, has subseyuently become of unsound mind. 

Notes. 

Section 234 of the Act apples to Hindus, and in application to revoke 
probate of the will of a Hindu may be made under that Section—I. L, R., 6 
Bom. 638. Also 6 Cal. 11. 

See I. L. R., 6 Cal. 429; 8 Cal. 880. 


PART XXXI-* 
OF tHE PRACTICE IN GRANTING AND REVOKING PROBATES AND 
LetrErs OF ADMINISTRATION. 
yy * . « ° 
Jurisdiction of District (235. I'he District Judge shall have yuris- 
Judge in granting andre- diction in granting and revoking probates and 


ie letters of administration in all cases within his 
district. 
Note.—See J. L. R., 8 Cal. 570. ; 


935At. The ITigh Court may, from time to time, appoint such 
r _ judicial officers within any district as it thinks 
ower to appoint Dele : ye os 
pate of Distrct Judge to fit, to act for the District Judge as Delegates 
eee non-contentious to grant probate and letters of administration 
in non-contentious cases, within such local limits 
as it may from time to time prescribe : 

Provided that, in the case of High Courts not established by Royal 
Charter, such appointment be made with the previous sanction of the 
Local Government. 

Persona so appointed shall be called * District Delegates.”’ 

236. The District Judge shall have the like powers and authority 

Disteiot Judpe'n eowers in relation to the granting of probate and ‘et- 
asto grunt of probate aud ters of administration, and all matters connect- 
edininietration: ed therewitb, as are by law vested by him in 
relation to any civil suit or proceeding depending in his Court. 

937. The District Judge may order avy person to produce and 

District Judge may or- bring into Court any paper or writing, being 
der person to produce tes or purporting to be testamentary, which may 
ee ee be shown to be in the possession or under the 

control of such person ; 


* Compare Act V. of 1881, Ch. 5. 
+ Sec. 3854 has been inserted by Act VI, of 188], sec, 2. 
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and if it be not shown that any such paper or writing is in the pos- 
session or under the control of such person, but there is reason to be- 
lieve that he has the knowledge of any such paper or writing, the Court 
may direct such person to attend for the purpose of being examined res- 
pecting the same ; 
and such person shall be bound to answer such questions as may be 
put to him by the Court, and, if so ordered, to produce and bring in 
such paper or writing, and shall be subject to the like punishment under 
the Indian Penal Code, in case of default in not attending, or in not 
answering such questions, or not bringing in such paper or writing, as 
he would have been subject to in case he had been a party to a suit, 
and had made such default, 
and the costs of the proceeding shall be in the discretion of the 
Judge. 
Note,—See 8 B. L. R., (Ap.) 76, noted under soc. 180. 
238. The proceedings of the Court of the District Judge in rela- 
eeeediegacat Miatel tion to the granting of probate and letters of 
Judge’s Court in relation administration shall, except as hereinafter 
ee and adminietra- otherwise provided, be regulated so far as the 
circumstances of the case will admit by the 
Code of Civil Procedure. 
239. Until probate be granted of the will of a deceased person, 
When and how District OF 20 administrator of his estate be constituted, 
Judge to intorfere for pro the District Judge within whose jurisdiction 
a any part of the property of the deceased per- 
son is situate is authorized and required to interfere for the protection 
of such property at the instance of any person claiming to be interested 
therein, and in all other cases where the Judge considers that the pro- 
perty incurs any risk of loss or damage ; and for that purpose, if he shal] 
see fit, to appoint an officer to take and keep possession of the property. 
240. Probate of the will or letters of administration to the estate 
When. gishaiacor adm of a deceased person may be granted by the 
nistration may be granted District Judge under the seal of his Court, if it 
by District Judge. shall appear by a petition, verified as herein- 
after mentioned, of the person applying for the same, that the testator 
or intestate, as the case may be, at the time of his decease, had a 
fixed place of abode, or any property, moveable or immoveable, within 
the jurisdiction of the Judge. 
241. When the application is made to the Judge of a District in 
Disposal of pplication which the deceased had uo fixed abode at the 
made to Judgeof districtin time of his death, it shall be in the discretion 
which deceased had nofixed of the Judge to rolnbe the application, if, in 
abode. 
his jadgment, it could be disposed of more 
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justly or conveniently in another district, or, where the application is 
for letters of administration, to grant them absolutely, or limited to the 
property within his own jurisdiction. 
241A.* Probate and letters of administration may, upon application 
Probate and leticrs of 10% that purpose to any District Delegate, be 
administration may be granted by him in any case in which there is 
Brankedsty: Delegate: no contention,if it appears by petition (verified 
as hereinafter mentioned) that the testator or intestate, as the case may 
be, at the time of his death, resided within the jurisdiction of such De- 
legate. 
949. Probate or letters of administration shall have effect over 
Conclusiveness, of prohue Bll the property and estate, moveable or im- 
or letters of adminietration, meable, of the deceased, throughout the pro- 
vince in which the same ig “or are” ¢ granted, and shall be conclusive 
as to the representative title against all debtors of the deceased, and all 
persons holding property which belongs to him, and shall afford fall in- 
demnity to all debtors paying their debts, and all persons delivering up 
such property to the person to whom such probate or letters of ad- 
ministration shali have been granted : . 
¢ Provided that probates and letters of administration granted by a 
Effect of unlimited proe “gh Court§ atter the first day of April 1875 
ba ex, &e granted by High shall,unless otherwise directed by the grant,have 
Court. like effect throughout the whole of British India. 
Note 
See 1. L. R., 4 Cal. 770 ; 4 Cal. 1; 4 Cal. 582 ; 6 Cal. 460; 8B. L. RB, 
208, noted under sec, 101. 
949A." Whenever a grant of probate or letters of administration is 
made by a High Court§ with such effect as last 


Transmiseion of certifie : . , 
a ne High Cour palit: aforesaid, the Registrar, or such other ofticer 
ing probate, &c., to other ag the High Court making the grant appoints 


ont in this behalf, shall send to eavh of the other 
High Courts a certificate to the following effect :— 

I, A. B., Registrar (or as the case may be} of the High Court of 
ror as the case may be}, hereby certify that, 
on the day of 18 , the High Conrt 
of Judicature at [or as the case may be] 
granted probate of the will “or letters of administration of the estate] 


Judicature at 


of C. D., late of . deceased, to Jt. F., of 
, and G. H., of , and that such probate [or letters] has 


i ee ee 
ee ee EE Tee 


* Sec. 241A has been inserted by Act VI. of 1881, sec. 3. 

+ The words quoted have been inserted hy Act XIT. of 1891, 
+ This proviso has been added by Act XIII. of 1875, sec. 2. 
& For definition of “High Court,” see Act LI. of 1877. 

© Sec, 242A hue been ingerted by Act XIII. of 1875, sec. 2. 
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for have] effect over all the property of the deceased throughout the 
whole of British India ; 
and such certificate shall be filed by the High Court receiving the 
sane. 
943. The application for probate or letters of administration, if 
made sud verified in the manner hereinafter 
Conclusiveness of appli- : ; 
cation for probate or ad- Mentioned, ehall be conclusive for the purpose 
ministration, if properly of authorizing the grant of probate or adminis- 
wude and verified, ; ; 
tration, and no such grant shall be impeached 
by reason that the testator or intestate had no fixed place of abode, or 
no property within the district at the time of his death, unless by a 
proceeding to revoke the grant if obtained by a fraud upon the Court. 
244. Application for probate shall be made by a petition dis- 
tinctly written in English or in the language ia 
ordinary use in proceedings before the Court 
in which the application is made, with the will aunexed, and stating—, 
the time of the testator’s death, 
that the writ'ng aunexed is bis lust will and testament, 
that it was duly executed, 
the amount of assets which are likely to come to the petitioner's 
hands, and | 
that the petitioner is the executor named in the will,* 
and in addition to these particulars, when the application is to the 
District Judge, the petition shall further state that the deceased, at the 
time of his death, had his fixed place of abode, or had some property, 
moveable or immoveable, situate within the jurisdiction of the Judge ; 
‘“‘and when the application is to a District Delegate, the petition 
shall further state that the deceased, at the time of bis death, resided 
within the jurisdiction of such Delegate.” f 
Note.—See I. L. R., 8 Cal. 570. 
245. In cases wherein the will is written in any language other 
In what cases transia. BAN Kuglish, or than that in ordinary use in 
tion of will tw be annexed proceedings before the Court, there shall be a 
to petition. translation thereof annexed to the petition by 
a translator of the Court, if the language be one for which a translator 
is appointed ; or, if the will bein any other language, then by any per- 
Verification of transla. 80" COmpetent to translate the same, in which 
tion by person other than case such translation shall be verified by that 
COUCE TEOMA: person in the following manner :— 
“1 (4, B.) do declare that I read and perfectly anderstand the lan- 


guage and character of the original, aud that the above is a true and 
uccurate translation thereof.” 


~~" @ Aw amended by Act VI. of 1889, sec. 3. 
+ This paragraph haw been added by Act VI. of 1881, sec. 4. 


Petition for probate. 


—s ee te ce sta eee, ee a 
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246. Applications for letters of administration shall be made by 

Petition for letteraof ad- petition distinctly written as aforesaid, and 

ministration. atatin g— 
the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective 
residences, 

the right in which the petitioner claims, 

that the deceased left some property within the jurisdiction of the 
District Judge ‘ or District Delegate,’ * to whom the application is 
made, and 

the amount of assets which are likely to come to the petitioner’s 
hands ; 

“and, when the application is to a District Delegate, the petition 
shall farther state that the deceased, at the time of his death, resided 
within the jurisdiction of such Delegate.’’T 

946A.¢ Every person applying to a High Court§ for probate of 

Additional statements in Will or letters of administration of an estate, 
petition for prubuse, Lc. intended to havo effect throughout British 
India, shall state in his petition, in addition to the matters respectively 
required by section 244 and section 246 of this Act, that to the best of his 
belief no application has been made to any other High Court fora pro- 
bate of the same will or for letters of administration of the same estate, 
intended to have sncb efiect as last aforesaid ; 


or, where any such application has been made, the High Court to 
which it was made, the person or persons by whom it was made, and 
the proceedings (if any) had thereon. 
And the High Court, to which any application is made under the 
proviso to section 242 of this Act, may, if it think fit, reject the same. 
247. The petition for probate or letters of administration shall, in 
Petition for probate or ll cases, be subscribed by the petitioner and 
administration to be eigu- his pleader (if any), and shall be verified by 
ed and veritied. eee p ? 
the petitioner in the following manner or to the 
like effect :— 
I “ (A.B.), the petitioner in the above petition, declare that what is 
stated therein is true to the best of my information and belief.” 
248. Where the application is for probate, the petition shall also 
Verification of petition e verified by at least oue of the witnesses to 
for probate by one witness the will (when procurable) in the manner or td 
oa the effect following :— 


* The words quoted have been inserted by Act VI. of 1881, sec. 9, 
+ This paragraph has been added hy Act VI. of 1881, sec. 4. 
= Sec. 246A has been inserted hy Act XIII. of 1875, sec. 4. 
§ For definition of “ High Court," sec Act LI, of 1877, 
n 41 
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“1 (C. D.), one of the witnesses to the last will and testament of 
the testator mentioned in the above petition, declare that I was present, 
and saw the said testator affix his signature (or mark) thereto (as the case 
may be), (or that the said testator acknowledged the writing annexed 
to the above petition to be his last will and testament in my presence).” 


249. If any petition or declaration which is hereby required to be 
Punishment for faleo V0rified shall contain any averment which the 
averment in petition or de- person making the verification knows or be- 
claration. lieves to be false, such person shall be subject 
to punishment according to the provisions of the law for the time being 
in force for the punishment of giving or fabricating false evidence, _ 


Pe een, 250. In all cases it shall be lawful for 
tn petitiones in neraon. the District Judge * or District Delegate,’ * if 
: he shall think proper— 

to examine the petitioner in person, upon oath or solemn affirm- 
ation, and also 

to require further evidence of the due execution of the will, or the 
right of the petitioner to the letters of admi- 
nistration, as the case may be, and 

to issue citations calling upon all persons claiming to have any in- 

and ssdueeiiations 16 in: terest in the estate of the deceased to come and 
spect proceedings. see the proceedings before the grant of probate 
or letters of administration. 

The citation shall be fixed up in some conspicuous part of the 
Court house, and also in the office of the Col- 
lector of the District, and otherwise published 
or made known in such manner as the Judge “ or District, Delegate’™* 
issuing the same may direct. 


require further evidence, 


Publication of citation. 


251.¢ Caveats against the grant of sobits or administration may 
Caveats ugainst grant of be lodged with the District Judge or a District 
probate or administration. Delegate ; and, immediately on any caveat be- 
ing lodged with any District Delegate, he shall send a copy thereof to 
the District Judge, and, immediately on a caveat being entered with 
the District Judge, a copy thereof shall be given to the District Dele- 
gate, if avy, within whose jurisdiction it is alleged the deceased resided 
at the time of his death, and to any other Judge or District Delegate 
to whom it may appear to the District Judge expedient to transmit 
the same. 
252. ‘The caveat shall be to the following 


Form of eat. 
vere effect :— 


“The words quoted have been inserted by Act VI of 1881, sec. 9. 


; Sec. 261 hasbeen substituted for the one originally enacted by Act VI. of 1881, 
BEC, Ve 
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“Let nothing be done in the matter of the estate of A. B., late of 
, deceased, who died on the . day of at ) 
without notice to C. D., of ae 

253. No proceeding shall be taken on a petition for probate or 

letters of administration after a caveat against 

After antry of caveat, ‘ ; 
no proceeding taken on the grant thereof has been entered with the 
petition until after notice Judge “or officer’ * to whom the application has 
er ea been made “or notice has been given of its en- 
try with some other Delegate,’* until after such notice to the person 
by whom the same has been eutered as the Court shall think reasonable. 
253A.f A District Delegate shall not grant probate or letters of 
District Delegate when #dministratiou in any case in which there is 
not to grant probate or Contention as to the grant, or in which it other- 
mdimindebragion: wise appears to him that probate or letters of 

administration ought not to be granted in his Court. 

Explanation.—By “contention” is understood the appearance of 
any Oue in person, or by his recognized agent, or by a pleader duly 
appointed to act on his behalf, to oppose the proceeding. 

253B.t 1n every case in whieh there is no contention, but it ap- 

Power totranamit state. Prurete thé District Delegate doubtful whether 
ment to Diatrict Judge in the probate or letters of administration should 
doubtful cases where uo or ghould not be granted, or when any question 
aa arises in relation to the grant, or application 
for the grant, of any probate or letters of administration, the District 
Delegate may, if he thinks proper, transmit a statement of the matter 
in question to the District Judge, who may direct the District Delegate 
to proceed in the matter of the application, according te such instruc- 
tions as to the Judge may seem necessary, or may forbid any further 
proceeding by the District Delegatein relation tothe matter of such 
appitcation, leaving the party applying for the grant in question to make 
application to the Judge. 

253C.t In every case in which there is contention, or the District 

Delegate is of opinion that the probate or let- 
_ Procedure where there  terg of administration shouid be refused in his 
19 Gontention or Diatriet Boe "1 
Delegate thinks probate or (Court, the petition, with any documents that 
levers of udmiuistraticn ~=may have beeu filed therewith, shall be return- 
should be refused in his er 
Court. ed to the person by whom the application was 
made, in order that the same may be presented 
to the District Judge ; unless the District Delegate thinks it necessary, 
for the purposes of justice, to impound the same, which he is hereby 
authorized todv; and in that case the same shiall be sent by him to the 
District Judge. 


* The words quoted have been inserved by Act V1 of 1881, sec. 6, 
t Secs, 263A, 2588, 263C. have been inserted by Ac V1. of 1681, sec. 7. 
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254. When it shall appear to the Judge “ or District Delegate”* 
that, probate of a will should be granted, he 
Grant of probate to be wi]] grant the same under the seal of his Court 
under seal of Court. ; ; 
in manner following :— 


“], , Judge of the District ot , Lor Delegate 
appointed for granting probate or letters of 
administration in (here insert the limits of the 
Delegate’s jurisdiction],t hereby make known thaton the dayof , 
in the year , the last will of , late of , a copy 
whereof is hereunto annexed, was proved and registered before me,aud 
that administration of the property and credits of the suid deceased, and 
in any way concerning his will, was granted to , the executor in 
the said will named, he having undertaken to administer the same, and 
to make a full and true inventory of the suid property and credits, and 
exbibit the same in this Court within six months from the date of this 
grant, or within such further time as the Court may from time to time 
appoint, and also to render to this Court a true account of the said pro- 
perty and credits within one year from the same date, or within such 
further time as the Court may from time to time appoint.t 


Form of such grant. 


255. And wherever it shall appear to the District Judge “or Dis- 
. trict Delegate’* that letters of administration 
Grant of letters of admi- : 

niatration to be under seal to the estate of a person deceased, with or with- 
Breen outa copy of the will annexed, should be grant- 
ed, he will grant the same under the seal of his Court in manner fol- 
‘lowing :— : 
ae , Judge of the District of , Lor Delegate ap- 
pointed for granting probate or letters of ad- 
ministration in (here insert the limits of the Dele- 
gate’s jurisdiction)],f hereby make known that on the day of 
letters of administration (with or without the will annexed, as the case | 
may be)], of the property and credits of , late of » deceas- 
ed, were granted to , the father (ur as the case may be) of the 
deceased, he huving undertaken to administer the same, and to make a 
full and true inventory of the said property aud credits, and exhibit the 
same in this Court within six months from the date of this grant, or 
within such further time asthe Court may from time to time appoint, 
and also to reuder to this Court a true account of the said property and 
credits within oue year from the same date, or within gach further time 
as the Court may from time to time appeint.t 


Sora Ont © ene, 


Form of such grant. 


A ED 
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* The words quoted have been inserted by Act VI. of 1881, sec. 9. 
+ The words in brackets have been inserted by Act VI. of 1481, eec. 8. 


tT ‘Vhe werds “he baying’ to the eud of the section huve been substituted by 
Act VI. of 188i), ree. 4. 
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256. “ Every person to whom any grant of letters of administra- 
tion is committed’’* shall give a bond to the 
Judge of the District Court to enure for the 
benefit of the Judge for the time being, with one more surety or sure- 
ties, engaging the due collection, getting in, and administering the 
estate of the deceased, which bond shall be in such form as the Judge 
shall, from time to time, by any general or special order, direct. | 


Note. 


An administration-bond executed by an administrator in accordance 
with sec. 256 of the Succession Act is not an instrument of the kind re- 
ferred to in the exception to sec. 74 of the Contract Act, so as to make the 
obligor liable, upon breach of the condition thereof, to pay the whole 
amount mentioned thercin ; and an assignee of the bond under sec. 257 
of the Succession Act cannot recover more damage than he proves to have 
resulted to himself or to those interested in the bond. Ield therefore, where 
neither the assignee of such a bond nor any one else had suffered any dam- 
age by reason of the breach of a condition requiring the obligor to file an 
inventory of the estate within a specified period that the assignee was not 
entitled to recover from the obligor any compensation in respect of such 
breach.—I. L. R., 10 Al. 29. 


Administration-bond. 


957. The Court may, on application made by petition, and on be- 
Assignment of adminis» ing satisfied that the engagement of any such 
trativu-bond. bond has not been kept, and upon such terms 
as to security or providing that the money received be paid into Court, 
or otherwise as the Court may think fit, assign the same to some person, 
his executors or administrators, who slall thereupon be entitled to sue 
on the said bond in his own name as if the same had been originally given 
to him instead of to the Judge of the Court, and shall be entitled to re- 
cover thereon, as trustee for all persons interested, the full amount re- 
coverable in respect of any breach thereoi. | 


Note 


Upon a petition presented to the High Court for the transfer of an 
admivistrution-bond uuder sec. 257 of the Indian Succession Act, on the 
allegation that the administratiix had refused to pay certain monies die to 
the petitioners on a promissory note giveu to them by the deceased, and it 
was admitted that the estate of the deceased was capable of meeting the 
alieged claim ; /Zeld, on a prima-facie case having heen made ont, that ander 
the circumstances if was competent for the High Court, on a petition being 
presented to it for assignment of an administration-bond, to pass an order 
autherizing the’ transfer of it, and emnowering the assignee to.sue as a 
trustee for the benefit of the creditor.-—-6 N.-W. P. H.C. R,, 62. 


258. No probate of a will shall be granted until after the expir- 
Timo for crant of prubato ation of seven clear days, and no letters of ad- 
and administration. ministration sball be granted until after the 


The words quoted have subst.tuted by Act VI. of 1899, sec. 6. 
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expiration of fourteen clear days from the day of the testator, or intes- 
tate’s death. 
Note. 
Letters of adroinistration with the will annexed may, under sec. 258 


of the Act, be granted after the expiration of 7 days from the death of the 
testator.—I. L. R., 1 Cal. 149. 


Filing of original wills of 259. Every District Judge “or District 
aa Sa. Delegate’ shall file and preserve all original 
ranted. wills of which probate or letters of administra- 
tion with the will annexed may be granted by him among the records 
of his Coort, until some public registry for wills is established ; and 
the Local Government shall make regulations for the preservation and 
inspection of the wills so filed as aforesaid. 

960. After any grant of probate or letters of administration, no 
other than the person to whom the same shall 
ri eit ae to have been granted shall have power to sue or 
sue, &c, until same re- prosecute any suit, or otherwise act as represen. 
— tative of the deceased, throughout the province 
in which the same may have been granted, until such probate or letters 
of administration shall have been recalled or revoked. 
261. In any case before the District Judge in which there is 
Procedure in conten- Contention, the proceedings shall take, as near- 
tious cases. ly as may be, the form of a regular suit accord- 
ing to the provisions of the Code of Civil Procedure, in which the peti- 
tioner for probate or letters of administration, as the case may be, shall 
be the plaintiff, and the person who may have appeared as aforesaid to 
oppose the grant shall be the defendant. 
363. Where any probate is or letters of administration are re- 
voked, all payments Lona file made to any exe- 

Payment to executor or ae 
administrator before pro. CUtor or administrator under such probate or 
bate or administration re- =administration before the revocation thereof 
voked. shall, notwithstanding such revocation, be a le- 
gal discharge to the person making the same ; 

and the executor or administrator who shall have acted under any 
Tighe otauek: ecocntur such revoked probate or administration may 
or administrator to recoup retain and reimburse himself in respect of any 
himeelf. payments made by him, which the person to 
whom probate or letters of administration shall be afterwards granted 

might have lawfully made. 
263. Every order made by a District Judge by virtue of the 

Apreala from orders of Powers hereby conferred upon him shall be 
District Judge. subject to appeal to the High Court under the 
rules contained in the Code of Civil Procedure applicable to appeals, 

















a es 


* The words quoted have been inserted by Act VI. of 188), sec. 9, 
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264. The High Court shall have concurrent jurisdiction with the 
Concurrent jurisdiction District Judge in the exercise of all the powers 
of High Court. hereby conferred upon the District Judge. 


Note.—See I. L. B., 5 Cal. 756. 


PART XXXII.* 
Or Execcrors OF THEIR OWN WrRoNu. 


265. A person who intermeddles with the estate of tke deceased, 
Executor of his own OF does any other act which belongs to the 
wrong. office of executor, while there is no rightful: 
executor or administrator in existence, thereby makes himself an exe- 
cutor of his own wrong. 

ELeceptions. First.—Intermeddling with the goods of the deceased 
for the purpose of preserving them, or providing tor his funeral or for 
the immediate necessities of his family or property, does not make an 
executor of his own wrong. 

Second.— Dealing in the ordinary course of business with goods 
of the deceased received from another does not make an executor of his 
own wrong. 

Illustrations. 


(a.) A uses or gives away or solls some of the goods of the deceased, 
or takes them to satisfy his own debt or legacy, or receives payment of the 
debts of the deceased. He is an executor of his own wrong. 

(b.) A, having been appointed agent by the deceased in his lifetime to 
collect his debts and sell his goods, continues to do so after he has become 
aware of his death, He is an execuior of his own wrong in respect of acts 
done after he has become aware of the death of the deceased. 


(c.) A sues as executor of the deceased, not being such. Heis an exe- 
cutor of his own wrong. 
266. When a person has so acted as to become an executor of his 
Liability of executor of WO Wrong, he is answerable to the rightfal 
his own wrong. executor or administrator, or to avy creditor or 
legatee of the deceased, tc the extent of the assets which may have 
come to his hands, after deducting payments made to the rightfal exe- 
cutor or administrator, and payments made in a due course of admiuise 
tration. —_>— 
PART XXXIII« 
Or tHE PoWEers or AN Executor on ADMINISTRATOR. 
267. Anexecutor or administrator has the same power to sue in 
In respect of causes of | TeSpect of all canses of action that survive the 
action surviving deceased, deceased, and to distrain for all rents due to 
and rentsa due at death. him at the time of his 
had when living. 


* This part does not extend to Hindus, Jainas, Sikhs, or Buddhists.— : 
1870, Compare Act V.of 1881,Ch. VL ta—Act XXL, of 


398 INDIAN SUCCESSION. [Srcs, 268-271. 


968. All demands whatsoever, and all rights to prosecute or de- 
fend any action or special proceeding, existing 
Demandaandrightsof ac-_. : 
tion of or against deceased in favour of or against a person at the time of 
survive to rae ocr his decease, survive to and against his executors 
OXCCUTOT OF Or or administrators; except causes of action for de- 
famation, assault as defined in the Indian Penal Code, or other personal 
jnjuries not causing the death of the party ; and except also cases where, 
after the death of the party, the relief sought could not be enjoyed, or 
granting it would be nugatory. 
- Illustrations. 

(a.) A collision takes place on a railway in consequence of some neglect 
or defaalt of the officials, and a passenger is severely hurt, but not so as to 
cause death. He afterwards dies without having brought any action. The 
cause of action does not survive. 


(b.) A sues for divorce. A dies, The cause of action does not survive 
to his representative. 


Power of executor or ad- 269. An executor or administrator has 
miniatrator to dispose of power to dispose of the property of the deceas- 
prepay? ed, either wholly or in part, in such manner 

as he may think fit. 
Illustrations. 


(a.) The decensed has made a specific bequest of part of his property. 
The executor, not having assented to the bequest, sells the subject of it. 
The sale is valid. 

(b.) The executor, in tho exercise of his discretion, mortgages a part of 
the immoveable estate of the deceased. The mortgage is valid. 

Note. 

Where the executors of a testator borrowed certain money from a Bank, 
wherewith to discharge the debts incurred by them in the administration 
of the estate of a testator, and give as such executors to such Bank a mort- 
gage bond with power to sell the mortgage premises in default payment 
of money on a certain date. In a suit by a purchser on default being made in 
payment of money, the legatee contended that the executors had no autho- 
rity to confer the power of sale :— 


Held, (by majority), that the executors had such authority under sec. 
269 of Act 10 of 1865.—I. L. R., 1 Al. (F. B.) 710. 


270. fan executor or administrator purchases, either directly or 


Purchase by executor or indirectly, any part of the property of the de- 
administrator of deceased’s ceased, the sale is voidable at the instance of 


property. any other person interested in the property 
sold. . 


271. When there are several executors or administrators, the 

Powers of several exe. powers of all may, in the absence of any direc- 

a eras: tion to the contrary, be exercised by any one 

ee of them who has proved the will or taken out 
administration. 
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Illustrations. 

(a.) One of several executors has power to release a debt due to the 
deceased. 

(b.) One has power to surrender a lease. 

(c.) One bas power to sell the property of the deceased, moveable or 
immoveable. 

(d.} One has power to assent to a legacy. 

(e.) One has power to endorse 2 promissory note payable to the deceased. 

(f.) The will appoints A, B, C.and D to be executors, and directs that 
two of them shall be a quorum. No act can be done by a single executor. 

Burvival of powera on 272. Upon the death of one or more of 

death of one uf severulexe- geveral executurs or administrators, all the 
Suvors:or adiminielravore: powers of the office become vested in the sur- 


vivors or survivor. 


973. The administrator of effects unadministered has, with res- 
Powors of adminiatrator pect to snch effecta, the same powers as the orie 
of effects unadministered. = vinul executor or administrator. 


Powers of ‘administrator 274. An administrator during minority 
during minority. has all the powers of an ordinary administrator. 
975. When prohate or letters of administration have been graut- 
Powers of married exe- ed to a married woman, she has all the yu wers 
cutrix or administratix. of an ordinary executor or administrasor. 





PART XXXIV-* 
Or tne Dertes or an EXecuror OR ADMINISTRALOR. 
276. It is the duty of an executor to perform the Uueral of the de- 
‘ceased ina manner suitable to his condition, if 
he has left property sufficent for the purpose. 
277.¢ (1) An executor or administrator shall, within six months 
from the grant of prob«te or letters of adminis- 
tration, or within san farther time as the Court 
which granted the probate or letters may‘rom time to time appoint, 
exhibit in that Court an inventory contabing « full and true estimate 
of ali the property in possession, and ll the credits, and also all the 
debts owing by any person to whicbtbe executor or administrator is 
entitled in that character, and she! in Jike manner, within one year 
from the grant, or within such fu cher time as the said Court may from 
time to time appoint, exhibit ar account of the estate, showing the as~ 
sets which have come to his hades, and the manner in which they have 
been applied or disposed of 
(2) The High Court ray from time to time prescribe the form in 
which an inventory or acount under this section is to be exhibited. 
ora Serpent acl a ng = Male xa 


+ Sec. 277 hay bee Substituted br Act VI. of 1889, suc. 7: 
1 42 


As to deceased’s funeral, 


Inventory and account. 
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(8) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally 
omits to comply with the requisition, he shall be deemed to have com- 
mitted an offence under section 176 of the Indian Penal Code. 

(4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 193 
of that Code. 

277A.* In all cases where “a grant has been made” of probate 

isventcy. to. Sncioda. letters of administration intended to have 
property in any partof effect throughout the whole of British India, 
British India. the executor or administrator$ to the effects 
of any person dying in British India, and leaving property in more 
than one province, shall include in the inventory of the effects of the 
deceased his moveable or immoveable property situate in each of the 
provinces. 

And the value of such property situate in the said provinces, res- 
pectively, shall bs separately stated in such inventory, and the probate 
or letters of administration shall be chargeable with a fee correspond- 
ing ‘o the entire amount or value of the property affected thereby, 
wheressever situate within British India. 

978. The executor or administrator shall collect, with reasonable 

Asto propery of, and diligence, the property of the deceased, and 
debts owing to, “accasod. the debts that were due to him at the time of 
his death. 

279. Funera. expenses to a reasonable amount, according to the 

Expenges to be paid be degree and quality of the deceased, and death- 
fore all debts. bed charges, including fees for medical attend- 
ance, and board and lodjjng for one month previous to his death, are 
to he paid before all debts. 

280. The expenses of sbtaining probate or letters of administra- 

Expenses to be paid next tion, heluding the costs incurred for or in res- 
after such expenses. pect of \ny judicial proceedings that may be 
necessary for administering the exate, are to be paid next after the 
funeral expenses and death-bed chirges, 

281. Wages due for services vendered to the deceased within 

Wages for certain acr- three months Thxt preceding his death by any 
vices to be next paid, aud labourer, artizan.or domestic servant, are next 
then other debts. to be paid, and hen the other debts of the 

deceased. 


 * The words quoted have been substituted for “ it is Sught to obtain a grant” by 
Act VI. of 1889, sec. 8. eer 
¢ The word “administrator” has been substituted for “ the-ergon applying for ad- 
miniatration after the first day of April 1875” by Act VI. of 188i sec, g. 
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989. Suave as aforesaid, no creditor is to 

Save as aforesaid, all have wright of priority over another, by reason 
debts to ba paid; equally E : ; 

and rateubly. that his debt is secured by an instrament under 
seal, or on any other account. 

Bat the executor or administrator shall pay all such debts as he 
knows of, including bis own, equally aud rateably, as fur as the assets 
of the deceased will extend. 

Note. 

That an administrator who pays such debts as he knows of otherwise 
than equally and rateably as faras the assets of the deceased will extend in 
accordance with the provisions of see 282 of Act X of 18665 is personally liable 
for any loss occasioned to a creditor of the deceased by such improper dis- 
tribution of the assets, In order to charge such administrator, his know- 
ledge must be actual as distinguished from a constructive or imputable 
knowledge. A liability to pay calls is a debt within the meaning of the 
above section (252 of Act X of 1865).—8 Bom. H. C. B., (O. C.) 20. 

eas . 2983. If the domicile of the deceased was 
es peak. ¢ =6notin British lnudia,the application of his move- 
debts where domicile not able property to the payment of bis debts is to 
eon aan be reguluted by the law of “British Indis2”* 


284. Nocreditor who has received payment of a part of his debt 
Creditor paid in part by virtue of the last preceding section shall be 
under section 283 to bring entitled to share in the proceeds of the im- 


yment into account be- . 
fore sharing in proceeds of moveable eatate of the deceased anless he brings 


immoveable property. snch payment into account for the benefit of 
the other creditors. 
Iilustration. 

A dies, having his domicile in a country where instruments under seal 
have priovity over instruments not under seal, leaving moveable property 
to the value of 5,060 rupees and immoveable property to the value of 10,000 
rupees, debts on instruments under seal to the amount of 10,000 rupees, 
aud debts on instruments not under seal to the same amount. The credi- 
tors holding instruments under seal reccive half of their debts out of the 
proceeds of the moveable estate. The proceeds of the immoveable estate 
are to be applied in payment of the debts on instruments not under seal un- 
til one-half of such debta has been discharged. This will leave 5,000 rupews, 
which are to be distributed rateably amongat all the creditors without ¢:s- 
tinction in proportion to the amount which may remain due to them, 


Debts to he paid before 285. Debts of every description must be 
legucies. paid before any legacy. 

286 If the estate of the deceased is subject to any contingent 

Eee Oar aCe Aree liabilities, an executor or administrator 18 not, 

tor vot bound to pay legae bound to pay any legacy without a sufficient 

cies without indemnity. indemnity to meet the liabilities whenever 

they may become due. 
* The words quoted have been gu'etituted for the words “the country in which he 


was domiciled” by Act VI. 1889, sec. 9, cl. 1 ; and the illustration Originally attached to 
hia section iuas beea repeated by cl. 2 of the same section. 
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287. If the assets after payment of debts, necessary expenses, 

and specific legacies, are not sufficient to pay 

: Abatement of general § 9)] the general legacies in full, the latter shall 
eogucies. Cort ae : : 

abate or be diminished in equal proportions ; 


ieccdten Act touen one and the executor has no right to pay one 

legates in preference toan- legatee in preference to another, nor to retain 

par any money on account of a legacy to himself or 
to any person for whom he is a trastee. 


288. Where there is a specific legacy, and the assets are suffi- 

Non-abatement of speci. cient for the payment of debts and necessary 

fio legacy when assets aufi- expenses, the thing specified must be delivered 
Sleuth 50 Pay Genie: to the legates without any abatement. 


289. Where there is a demonstrative legacy, and the assets are 

Ri sufficient for the payment of debts and neces- 
ight under demonstra. ‘ 

tive leyacy, whon aseete sary expenses, the legatee has a preferential 

aufficient to pay detts and = claim for payment of his legacy out of the fund 
necessary expenses. ‘ ; : 

from which the legacy is directed to be paid 

until such fund is exhausted, and if, after the fand is exbausted, part 

of the legacy still remains unpaid, he is entitled to rank for the remain- 

der against the general assets as for a legacy of the amount of such un- 

paid remainder. 


290. If the assets are not sufficient to answer the debts and the 

Rateable abatement of Specific legacies, an abatement shall be made 

specific legacies. from the latter rateably in proportion to their 
respective amounts. 


Illustration. 


A has bequeathed to B a diamond-ring, valued at 500 rupees, and toC 
s horse, valued at 1,000 rnpees. It is found necessary to se]l al] the effects 
of the testator, and his assets, after payment of debts, are only 1,000 rupees. 
Of this sam rupees 333-5-4 are to be paid to B, and rupees 666-10-8 to C, 
291. For the purpose of abatement, a legacy for life, a sum ap- 
Lécatiod Ueeaved sweetie: propriated by the will to produce an annuity, 
ral for parpose of abate- and the value of an annuity when no sum has 
= been appropriated to produce it, shall be trea- 
ted as general legacies. 





PART XXZXV.° 
OF THE Exxgcuron’s Assent TO a Leraacy. 
Assent necessary to com- 292. The assent of the executor 18 Neces- 
plete legatee’s title. sary tu complete a legatec’s title to his leyacy. 


. * This Part dues not extend to Hindus, Jainas, Sikhs, or Buddhists.—aAct XXI. of 
1870. Compure act V. of 1881, Ch. VIII. 


Secs. 293-2935. | INDIAN SUCCESSION. 333 


Illustrations. 


(a.) A by his will bequeaths to B his Government paper, which is in 
deposit with the Bank of Bengal. Tho Bank has no authority to deliver 
the securities, nor B a right to take possession of them, without the assent 
of the executor. 

(b.) A by hia will has bequeathed to C his house in Calcutta in the 
tenancy of B. C is nut ontitled to recvive the ronts without the assent of the 
execator. 


293. ‘The assent of the executor toa specific bequest shall be 
Effect of execntor’s as. SUfficient to divest his interestas executor there- 
nent to apecific legacy. in, and to transfer the subject of the bequest to 
the legatee, unless the nature or the circumstances of the property re- 
quire that it shall be transferred in a particular way. 

This assent may be verbal, and it may be either express or implied 

Wataracot moment: from the conduct of the executor. 
Illustrations. 

(a.) A horse is bequeathed. The executor requests the legatee to dir- 
pose of it, or a third party proposes to purchase the horse from the execu- 
tor, and he directs him to apply to the legatee. Assent to the legacy is im- 
plied. 

(b.) The interest of a fand is directed by the will to be applied for the 
maintenance of the legatee daring his minority. The executor commences 
so to apply it. This is an assent to the whole of the bequest. 

(c.) A beqnest is made of a fund to A, and after him to B. The exe- 
cutor pays the interest of the fund to A. This is an implied assent to the 
bequest to B, . 

(d.) Executors die after paying all the debts of the testator, but before: 
satisfaction of specific legacies. Assent to the legacies may be presumed. 

(e.) A person to whom a specific article has been bequeathed takes pos- 


session of it, and retains it without any objection on tho part of the execu- 
tor. His assent may be presumed. 


294. The assent of an execntor to a legacy may be conditional, 
and if the condition be one which he has aright 


to enforce, and it is nut performed, there is no 
assent. 


Conditional assent. 


Illustrations. 

(a.) A bequeaths to B his lands of Sultanpur, which at the date of the 
will, and at the death of A, were subject to“ mortgage for 10,000 rupees. 
The executor asseuts to the bequest, on condition that B shall, within a 
limited time, pay the amount due on the mortgage at the testator’s death. 
The amount is not paid. There is no assent. 

(6.) The executor assents to a bequest on condition that the legatee 
shall pay hin: a sum of money. The payment is not made. The assent is 
nevertheless valid. 


295. When the executor is a legatee, his assent to his own legacy 
Assent of executor'tohis 18 necessary to complete his title to it, in the 
own legacy. same way us it is required when the bequest 
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is to another person, and his assent may in like manner be express or 
implied. 

Assent shall be implied if in his manner of administering the pro- 
perty he does any act which 1s referable to 


| his character of legatee, and is not referable to 
his character of executor. 


Implied assent. 


Illustration. 
An executor takes the rent of a house, or the interest of Government 
securities bequeathed to him, and applies it to his own use. This is assent. 


996. ‘The assent of the executor toa le- 
gacy ;rives ellect to it from the death of the 
testator. ' 


Effect of executor’s as- 
gent. 


Illustrations. 


(a.) A legatee sells his legacy before it is assented to by the executor. 
The executor’s subsequent assent operates for the benefit of the purchaser, 
and complotes h:a title to the legacy. 


(b.) A bequeaths 1,000 rupees to B with interest from his death. The 
executor does not arsent to this legacy until the expiration ofa year from 
A’sdeath. 3B is entitled to interest from the death of A. 

297. An executor is not bound to pay or 
deliver any legacy until the expiration of one 
year from the testator’s death. 


Executor whento deliver 
legacies. 


Illustration. 


A by his will directs his legacies to be paid within six months after 
his death. The execator is not bound to pay them before the expiration of 
@ year. 


hg 
PABT XXxXVI* 
Or ras Paywenr and AProrTIONMENT OF ANNUITIES. 


398. Where un annuity is given by the wiil, and no time is fixed 
Commencement of an- {0F its commencement, it shall commence from 
nuity when no time fixed the testatur’s death, aud tlie first payment shall 
ees be made at the expiration of a year next after 
that event. 
299. Where there isa direction that the annuity shall be paid 
When annuity,to be psid quarterly or monthly, the first payment shall 
quarterly or monthly, first be due at the end of the first quarter or first 
falle due. ; 
month, as the case may be, after the testator’s 
death ; and shall, if the executor think fit, be paid when dao, but the 
executor shall not be bound to pay it till the end of the yeer. 





* This Past does uot extend to Hindus, Jainas, Sikhs, or Buddbista.—Act XXI. of 
1870. Compare Act V. of 1881, Ch. 1X. 
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300. Where there is a direction that the first payment of an an- 
nuity shall be made within one month or any 

Dates of anccessive pay- other division of time from the death of the tes- 
menta when first payment . i 
directedio be made within tator, or on a day certain, the successive pay- 
ait time, or on day cer-> ments are to be made on the anniversary of the 


earliest day on which the will authorizes the 
first payment to be made ; 

Apnortigument:.. swiere and if the annuitant should die in the in- 
annuitant dies between terval between the times of payment, an ap- 
SAE Un baer: portioned share of the annuity shall be paid to 

his representative. 
eee eee 


PART XXXVII.¢ 
Or rhe InvestuenT oF Fuxps To rrovine For LEGACIES. 

301. Where a legacy, not being a specific legacy, is piven for life, 
Investment of eum be. the sum beqneathed shall, at the end of the 
queat hed where legacy, nob = year, be invested in such securities as the High 
Bpoe ener ee poor ane: Court muy, by any general rule to be made, 
from time to time authorize or direct, and the proceeds thereof shall be 

paid to the Jegatee as the same shall accrue due. 


302. Where a general legacy is given to be paid at a futore time, 

Investment of generalle. the executor shall invest a sum sufficient to 

gacy, to be paid at future meet itin securities of the kind mentioned in 
Po the last preceding section. 


The intermediate interest shall form part 


Intermediate interest. . : 
of the residue of the testator’s estate. 


303. Where an annuity is given, and no fand is charged with its 
Procedure when nofuand P®yMent, or appropriated by the will to answer 
charged with, or appro- jt, a (Grovernment annuity of the specifed 
priated to, annuity. 
amount shall be purchased ; or, 


if no such annuity can be obtained, then a sum snfficient to pro- 
duce the annuity shall be invested for that purpose in such securities as 
the High Court may, by any general rule to be made, from time to time 
anthorize or direct. 
304. Where a bequest is contingent, the executor is not bound to 
Transfer to residuary iavest the amount of the legacy, but may trans- 
legatee of contingent be- fer the whole residue of the estate to the resi- 
quest duary legatee on his giving sufficient security 
for the payment of the legacy if it shall become due. 





® This Part does not extend to Hindus. Jaing. Sikhs, or Bueddhista.—Act XXI of 
1870, Compare Act V. of 1881, Ch. IX. 
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305. Where the testator has bequeathed the residue of his estate 
toa person tor life without any direction to 
Investment of residue’. me ; ae 

bequenthed for life, with- Invest if In any particular securities, 80 mach 
out direction to investin ~~ ¢hereof as is not at the time of the testator’s de- 

particular securities. : : ae ; 
cease invested in such securities as the High 
Court may for the time being regard as good securities shall be con- 

verted into money and invested in such securities. 


306. Where the testator has bequeathed the residue of his estate 
Tieceients Gh neue to a person for life with a direction that it shall 
ue 7 ‘ on ooe 
bequeathed for life, with be invested in certain specified securities, 80 
ne pana in spe- much of the estate as is not at the time of his 
death invested in securities of the specified kind 
shall be converted into money and invested in such securities. 
307. Such conversion and investment as are contemplated by 
Time and manner of the two last precediog sections shall be made 
conversion and investment. at such times and in such manner as the exe- 
cuator shall in his discredition think fit ; 
and until such conversion and investment shall be completed, the 
Interest. payable until Person who would be for the time being entit- 
investment. led to the income of the fund when so invested 
shall receive interest at the rate of four per cent. per annnm upon the 
market-value (to be computed as of the date of the testator’s death) of 
such part of the fund as shall not yet have been so invested. 
308. Where, by the terme of a bequest, the legatee is entitled to 
Prseadsie-wheveaniser the immediate payment or possession of the 
entitled to immediate pay- money or thing bequeathed, out is a minor, 
aa pe L panggrtirte tte and there is vo discretion in the will to pay it 
pay to person on his be- to any person on his behalf, the executor or 
ms administrator shall pay or deliver the same 
into the Court of the District Judge by whom “or by whose District 
Delegate’* the probate was, or letters of administration with the will 
annexed were, granted, to the account of the legatee unless the legatee 
be a ward of the Court of Wards ; 
and, if the legatee be a ward of the Court of Wards, the legacy 
shall be paid into that Court to his account, and such payment into the 
Court of the District Judge, or into the Court of Wards, as the case may 
be, shall be a sufficient discharge for the money so paid ; 


and such money, when paid in, shall be invested in the purchase 
of Government securities, which, with the interest thereon, shall be 
transferred or paid to the person entitled thereto, or otherwise applied 


for his benefit as the Judge or the Court of Wards, as the case may be, 
may direct. - 





* The words quoted bave been inserted by Act V1, of 1881, sec. 8. 
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PART XXXVIII*. 
Or tur Propvtce ano Interest oF LeGAcigs. 


Legatec’s title to produce 309. The legatee of a specific legacy is 
of specific legacy. enlitled to the clear produce thereof, if any, 


from the testator’s death. 

Feception.—A_ specific bequest, contingent in its terms, dors not 
comprise the produce of the legacy between the death of the testator 
and the vesting of the legacy. 

The clear produce of it forms part of the residue uf the testator’s 
estate, 

Lilustrations. 

(a.) A bequeaths his flock of sheep to B. Betweon the death of A and 
delivery by his excecutor the sheep aro shorn, or some of the ewes produce 
lambs. The wool and lambs are the property of 1. 

(b) A bequeaths his Government securities to B, but postpones the de- 
livery of them till the death of CG. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is a 
ee be paid to him as it 1s received. 

(c.) The testator bequeaths all his four per cent. Government promia- 
sory ‘notes to A when he shall complete the ange of 18. A, if he complete 
that age, is entitled to receive the Hotes, but the interest which acerues in 
respect of them, between the testator’s death and A’s completing 18, forins 
part of the residue. 

310. ‘The legatee ander a general residuary bequest is entitled 

aimee: 1 the produce of the residuary fund from the 
prodace ot residuary fumed. testator’s death. 

fire ptiow— A generel residuary bequest, contingent in its terms, 
does not comprise the income which may acerua upon the fund be- 
queathed between the death of the testator and the vesting of the legacy. 
Such income goes as undisposed af, 

LPucstradians, 

(a) The testator bequeaths the residue of his property to A, a minor, 
to be patd to him when he shall complete the age of TS. Tho income from 
the testator’s death belongs to A, 

(b) The testator heques aths the residare of his property to A, when bo 
shall complete the age of Ps. A, if he complete that age, is anttlea tu ie. 
ceive the residne, The ineome which has acerued in respect. of it since the 
testator's death goes as undisposed of. 

311. Where no time has been fixed fyr the payment of a gener- 

farsa eliches ute Nga a leprney, Interest begins to rau from tie 
fixed for payment of gener: exmiration of one Vear from the testator’s 
al legacy. deuth. 


Evceptions.—(1} Where the legacy is bequeathed in’ satisfaction 
of a debt, interest runs from the death cs the testator, 


meee _———-: —- wee Se, _—_—- = = -—=— .-— ==: ee 


* This Part dace nor extend ta Hindus. yin: Le, “Siche sud ‘Duddhists ke XX]. of 
1870. Comovare Act Y. of S81, Ch, XI. 


Ww 43 
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(2) Where the testator was a parent or a more remote ancestor 
of the legatee, or has put himself in the place of a parent of the le- 
gatee, the legacy shall bear interest from the death of the testator. 

(3) Where a sum is bequeathed to a minor with a direction to pay 
for his maintenance out of it, interest is payable from the death of the 
testator. 

312. Where a time has been fixed for the payment of a general 
legacy, interest begins to run from the time so 
fixed. 

The interest up to such time forms part of the residue of the tes- 
tator’s estate. 

Exception.—W here the testator was a parent ora more remote an- 
cestor of the legatee, or has put himself in the place of a parent of the 
legatee, and the legates is a minor, the legacy shall bear interest from 
the death of the testator, unless a specific sum is given by the will 
for maintenance. 


Interest when time fixed. 


313. The rate of interest shall be four 
per cent. per annum. 


Rate of interest. 


314. No interest is payable on the arrears of an anpuity within 
Novlnteaanianvanconens the first year from the death of the testator, 
annuity within tiret your slthongh a period earlier than the expiration 
alter testator’s doth. of that year may have been fixed by the will 
for making the first payment of the annuity. 


315. Where asum of money is directed to be invested to produce 
Intereat on gum to be ine 82 aunnily, interest 1s payable on it from the 
vested to produce annuity. death of the testator. 


—i 


PART XXxXIX* 
Or rig Rerunpine or LeGacirs. 

316. When an executor has paid a legacy under the order of a 
Refund of legacy paid Judge, he is entitled to call upon the legatee 
under Judge's orders. to retund, in the event of the assets proving 

insufficient to pay all the legacies. 
317. When an executor has voluntarily paid a legacy, he cannot 
No refund if paid volun. Cull upon a legates to refund, in the event of 
if the assets proving insufficient to pay all the le- 

yacies. 

318. When the time prescribed by the will for the performance 
Refund when legacy be. Of @ condition has elapsed without the condi- 
comes due on perfurmance tion having been performed, aud the executor 
er naan ee has thereupon, without fraud, distributed the 
124. assets ; in such case, if further time has been 


9 ania Pall arse genic and to inane Jeinescikln or Hodduiaia:< ey Xl of 
1870, Compare Act Y. of 1881, Ch. XIL- 
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allowed under section 124 for the performance of the condition, and 
the condition hag been performed accordiugly, the legacy cannot be 
claimed from the executor, but those to whom he has puid it are liable 
to refund the amount. 


319. When the executor has paid away the assets in legacies, and 

When each locates com. ve is afterwards obliged to discharge a debt of 

pellable to refund in pro which he had no previous notice, he is entitled 

portivn. to call upon each legatee to refund in pro- 
portion. 


320. Where an executor or administrator has given such notices 
as would have been given by the High Court 
in an administration-suit for creditor’s and 
others to send in to him theircliims against the estate of the deceased, 
he shall,at the expiration of the time therein named for sending in claims, 
be at liberty co distribute the assets, or any part thereof, in discharge 
of such lawful claims as he knows of, and shall not be liable for the 
assets so distributed to auy person of whose claim he shall not have had 
notice at the time of such distribution ; 


Distribution of asgseta. 


but nothing herein contained shall prejudice the right of any credi- 
Creditor may folluw as- ter or claimant to follow the assets, or any part 


Bete. thereof, in the bauds of the persons who may 
have received the same respectively. 


321. <A creditor who has not received payment of his debt may 
Withiawhiiperina'eeedi: call upon a legates who has received payment 
tor may call upon legates of his legacy to refund, whether the assets of 
peetenung: tbe testatur’s estate were or were not saflicient 
ut the time of his death to pay both debts and legacies, and whether 
the payment of the legacy by the executor was voluntary or not. 


322. If the assets were sufficient to satisfy all the legacies at the 
When legates not satise time of the testatur’s death, a legatee who has 
fied, or conipelledtu refund — not received payment of his legacy, or who ues 
uoder section 321, cannot i 
obliga one paid in full to been compelled to refund auder the last pre- 
refund. ceding sectiou, cannot oblige one who has re~ 
ceived payment iu full to refund, whether tie legacy were paid to him 
with or without suit, although the assets have subsequently become de- 
ficient by the wasting of the executor. 


323. If the assets were not sufficient to satisfy all the legacies at 


1 ; ‘ ’ . 
When unratistied lecatea the time of the lestator's deuth, a legatee who 
most first proceed agains. has not received payment of his legucy must, 


executor, if solvent. hefore ha ean eall an a aatiafiad learnt. to re- 


fund, first proceed against the executor if he is solvent ; but, if the exe- 
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cutor is insolvent or not laibie to pay, the unsatisfied legatee can oblige 
each satistied legatee to refund iu proportion. 
324. The refunding of one legatee to another shall not exceed the 
Limit of refunding of 84m by which the satisfied legacy ought to 
ono legutee to another. have been reduced if the estate had been pro- 
perly administered. 
Illustration. 
_ A has bequeathed 240 rupees to 13, 480 rupees to C, and 720 rupees to 
D. The assets are only 1,200 rupees, and, if properly administered, would 
give 200 rupecs to B, 400 rupees to C, and 600 rupees to ). C and D have 
been paid their legacies in fall, leaving nothing to B. B can oblige.C to re- 
fund 80 rupees, and D to refund 120 rupces. 
Refunding to be without 325. The refunding shall, in all cases, be 
interest. withont interest. 
326. ‘The surplus or residue of the deceased's property, after pay- 
Redisecliseuanl ae: ment of debts and Jevacies, shall be paid to the 
nents to he paid to .osi- residuary legatee when any has been appoint- 
duury legate, ed by the will. 
326A. Where a person not having his domicile in British India 
eansfor of arsets from bas died, leaving assets both in British India 
British Indian to executor and in the country in which he bad his domicile 
i bet Neel at the time of his death, and there have been 
tion. a graut of probate or letters of adininistration 
in British India with respect to the assets there and a grant of admi- 
nistration in the country of domicile with respect to the assets in that 
country, the executor or administrator, as the case may be, in British 
India, after having given such notices as are mentioned in section 820, 
and after having discharged,at the expiration of the time therein named, 
such Jawful claims as he knows of, may, instead of himself distributing 
any surplus or residue of the decensed’s property to persons residing 
out of British India who are entitled thereto, transfer, with the consent 
of the executor or administrator, as the case may be, in the country of 
domicile, the surplus or residue to him for distribution to those per- 


sons.* 
oeaenenn< samen 


PART XL+t 
Or tHe Tianiniry or AN Executor oR ADMINISTRATOR FOR Devastation. 
327. When au executor or administrator misapplies the estate of 
Linbility of executor or the deceased, or subjects it to loss or damage, 
adwivistrator fur devasta- he is liable to make good the loss or damage 
a so occasioned. 


_ ee ee eee | ee Rp 





* Sac. 320A has been inserted by Act II. of 1890. 
; ¢ This Part does not extand to Hindus, Jainas, Sikhe, or Buddhists.—Act XX I. of 
1870. Compare Act Y. of 1881, Ch. XIII. 
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Iilustrations. 

(a.) The executor pays out of the estate an unfounded claim. He is 
liable to make good the loss. 

(b.) The deceased had a valunble Jease renowable by notice, which the 
executor neglects to give at the proper time. The executor is liable to make 
good the loss. 

(c.) The deceased had a lease of less value than the rent payable for 
it, but terminable on notice at a particular time. The executor neglects to 
give ghe notice. Ue is liable to make goud the loss. 


328. Whenan executor or administrator oceasions a loss to the 
estate by neglecting to get In any part of the 
For neglect to get inany property of the deceased, he is hable to make 
pars of preperty. : ‘ 
good the amount. 
Tlinstratims. 
(a) The exeentor absolutely releases a debt dae to the deceased from 
a solvent person, or compounds with a debtor who is able to pay in full. 
The exeeutor is tinble to make good the amount. 
(b.) The executor neglects to sue for a debt till the debtor is able to 
plead the Act for the linntation of suits, and the debt is thereby lost tothe 
estate. The executor is liabls to make good ihe amount. 


- = ee - Bs 


PART XLI+* 
MISCELLANKOU?. 

329. | Ie pealed hy Act VII, of 1870.) 

330. [Mepealed by Act XXIV. of 1867.] 

331. ‘The previsions of this Act shall not apply to intestate or 


testamentary succession to the property of any 


Succession to property of ; 
Hindus, &e., La te Mlindu, Mubammadan or Buddhist > Hor shall 


Wills, Intestacies, and mur they apply to any will made, or any intestacy 
riages not affected. : : 
occurring, before the first day of January 1866. 

Section 4 shall not apply to any marriage contracted befure the 
same day. 

Notes. 

Probate may be granted of the will of a Buddhist mado after the Ist 
January, 1865. It is not necessary that the will of a Buddhist should be 
executed according to the formalities prescribed by the Indian Success:on 
Act.—2 B. L. R., (A. C.) 79. 

See I. L. R., 6 Bom, 462; 3 Al. 55. 

332. The Governor-General of India in Council shall, from time 

F 4 to time, have power, by an order, either retros- 
aie ene ae race, pectively from the passing of this Act, or pros- 
sect, or tribe in British In-  pectively, to exempt from the operation of the 
dia from operation of Act. i ode op any part of this Act the members of 


* This Part does not extend to Hindas, Jainas, Sikhs, or Buddhists.—Act XXI. of 


1870, 
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any race, sect, or tribe in British India, or any part of such race, sect, 
or tribe, to whom he may consider it impossible or inexpedient to apply 
the provisions of this Act or of the part of the Act mentioned in the 
order. 


The Governor-General of India in Council shall also have power 
from time to time to revoke such order, but not so that the revocation 
shall have avy restrospective effect. 


All orders and revocations made under this section shall be pnb- 
lished in the Gazette of India. 

Note. 

Under this section Native Christians in the Province of Coorg have 
been exempted from the provisions of the Succession Act retrospectively 
from the 16th March 1865.—Gazette of Indza, July 25, 1868, p. 1094. 

333. (1) When a grant of probate or letters of administration 

ee ee ee or ae revoked or annulled under this Act, the 
probate or lettersof admi- person to whom the grant was made shall forth- 
nistration. with deliver up the probate or letters to the 
Court which made the grant. 


(2) If such person wilfully and without reasonable cause omits so 
to deliver up the probate or letters, he shall be punished with fine which 
may extend to one thousand rapees, or with imprisonment of either 
description for a teria which may extend to three months, or with both. 


2 oe erences sees 


SCHEDULE. 


(Stamps and Fees.) 
[Repealed by Act VII. of 1870. ] 


CR AER Se Seen ee Ne AOS ENE ANE ERS OD ND SB emma s nee. 


® Sec. 383 has been added by Act VI. of 1889, sec. 10. 
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PARST SUCCESSION. 


re ee EER Cepia 


ACT No. XXI. OF 1865. 
Passep on THE 10ta Apri. 1865. 
An Act to define and amend the Law relating to Intestate Succession 
among the Parsis. 
WHEREAS it is expedient to define and amend the law relating to 
intestate auccession among the Parsis ; It is en- 


Preamble. 
acted as follows :— 


1. Where a Parsi dies leaving a widow and children, the proper- 
Division of property tY of which he shall have died intestate shall 
among widow aud childiea be divided among the widow and children, so 
Chcmnenetate: that the share of each son shall be double the 
share of the widuw, and that her share shall be double the share of each 
daughter. 
Note 
Declared to apply to the whole of British India, except the pelea 
District by Act XV. of 1874. 
9. Where a female Parai dies leaving a widower and children, the 
Division of property Property of which she shall have died intestate 
among widower and chil shall bedivided among the widower and such 
dren: oF antestare: children, so that his share shall be double the 
share of each of the children. 
g. When a Parsi dies leaving children but no widow, the proper- 
Division af property ty Of which he sball have died intestate shall 
amongst: chilirenof mala bedivided amongat the children, so that the 
intestate leaving no widew. 20-6 of each gon shall be four times the share 
of each daughter. 
ae 4. When a female Parsi dies leaving chil- 
Division amongst chil. : ; 
dren of female intestate dren but no widower, the property of which 
leaving ng widower. she shall bave died intestate shall be divided 
amongst the children in equal shares. | 
5. Ifany child of a Parsi intestate shall have died in his or ucr 
niveau pieaeneanel lifetime, the widow or widower and issue of 
child’s share among widow such child shall take the share which snch child 
or widuwer and issue of wonld have taken if living at the iutestate’s 
eee death in such manner as if such deceased child 
had died immediately after the intestate’s death. 
Notes. 


It is not a condition precedent to the application of sec. 5 of Parsi 
Succession Act 21} of 1865 that the predeceased son of an intestate Parsi 


shall have loft a widow and issue.—I. L. R., 1 Bom, 506. 
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In sec. 5 of the Parsi Succession Act XXI of 1865 the word “ widow- 
er” means a widower relatively to the deceased wife only, and without con- 
sideration of the fact or possibility of the widower remarrying. D, a Parsi, 
died intestate on the 19th September, 1885, leaving a widow, (the defend- 
ant), and two daughters, and the heirs of a predeceased daughter, J., sur- 
viving him. J. had been wife of the plaintiff, and had died thirty-four years 
before the date of this suit, leaving, as her heirs, her husband (the plain- 
tiff) and one daughter, who was still living. After J’s death the plaintiff 
married aguin, and his second wife was living at the date of this suit. Let- 
ters of administration to D’s estate were granted to hia widow, the defend- 
ant. The plaintiff claimed a share in D.’s estate, contending that he was 
the widower of J., ove of the daughters of the intestate, and entitled as 
such, under sec, 5 of the Parsi Intestate Succession Act XXI of 1865. Held 
that be was the widower of J. within the meaning of the section, and, as 
such, was entitled to a share in J).’s estate.—11 Bom. 1. 

6. Where a Parsi dies leaving a widow or widower, but without 

ividion sok “oeoerty leavingany lineal descendants, his or her father 
when intestate leaves wie 80d mother, if both are living, or one of them 
dow or widower, but no ifthe other isdead, shall take one moiety of 
lineal descendants. ; 
the property as to which he or she shall have 
died intestate, at.d the widow or widower shall take the other moiety. 

Where both the father and the mother of the intestate survive him 
or her, the father’s share shall be double the share of the mother. 

Where neither the father nor the mother of the intestate survives 
him or her, the intestate’s relatives on the father’s side, in the order 
specified in the first schedule hereto annexed, shall take the moiety 
which the father and the mother would have taken if they had sur- 
vived the intestate. = 

The next-of-kin standing first in the same schedule sball be pre- 
ferred to those standing second, the second to the third, and so on in 
succession : provided that the property shall be so distributed as that 
each male shall take double the share of each female standing in the 
same degree of propinguity. 

If there be no relatives on the father’s side, the intestate’s widow 
or widower shall take the whole. 

7. When a Parsi dies leaving neither lineal descendants nor a 

sates widow or widower, his or her next-of-kin, in the 
eee ie eae aa order set forth in the second schedule hereto 
etal eds ae utah annexed, shall be entitled to suceed to the whole 
of the property as to which he or she shall have 

. died intestate. 

The next-of kin standing first in the same schedule shall always 
be preferred to those standing second, the second to the third, and so 
on in succession : provided that the property shall be so distributed as 
that each male shall take double the share of each female standing in 
the same degree or propinquity. 
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Notes. 


: Held, that a Parsi having died intestate in consequence of his devisee 
‘having predeceased him, the estate must go in accordance with the law of 
-guccession (Act 10 of 1865.) 


$ Under the Parsi Succession Act XXI of 1865, widows and children 
rank before brothers or sisters.—I. L. R., 4 Bom. 537. 

8. The following portions of the Indian Succession Act, 1865, 

; hall not apply to Parsis (that is to say) the 

E f Pareisf 5 pply , 
sats or Ladin Siecesube whole of Part LLL, the whole of Part 1V., ex- 
Act, 1685. cepting section 25, the whole of Part V., and 
section 43. 


a ee 


THE FIRST SCHEDULE. 


(1) Brothers and sisters, and the children or lineal descondauts of such 
of them us shall have predeceased the intestate. 


(2.) Grandfather and grandmother. 
Note.—See I. L. R., 4 Bom. 537, noted under sec. 7. 


(3.) Grandfather's sons and daughters, and the lineal descendants of 
such of them as shall have predeceased the intestate, 


(4.) Great-grandfather and great- grandmother. 


oe 
= 


(5.) Great-grandfather’s sous and daughters, and the lineal descend- 
ants of such of them as shall have predeceased the intestate. 





THE SECOND SCHEDULE. 


(1.) Father and mother. 


(2.) Brothers and sisters, and the lineal descendants of such of them 
as shal} have predeceased the intestate. 


(3.) Paternal grandfather and paternal grandmother. 


(4.; Children of the paternal grandfather, and the lineal descendants of 
such of them as shall have predeceased the intestate. 


(5.) Paternal grandfather’s father aud mother. 


(6.) Paternal grandfather's father’s children, and the lineal descend - 
ants of such of them as shall have predeceased the intestate. 


(7.) Brothers and sisters by the mother’s side, and the lineal descen.i- 
ants of such of them as shall have predeceased the intestate. 


(8.) Maternal grandfather and maternal grandmother. 


(9.) Children of the maternal grandfather, and the lineal d 
of such of them as shall have predeceased the intestate. nee 


the ast ie 8 widow, if she have not re-married ator before the death of 


(11.) Brother’s widow, if she have not re- i 
death of the intestate, not re-married at or before the 


(12.) Paternal grandfather's sulk widow, if she b 
at or before the death of the intestate. peaere Lae: 


yt 4 


married 
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testator to the exclusion of Chandakuvar, the daughter of Manmohandas. ’ 
He contended that she could only claim as one of the class of “sons or 
daughters” of Manmohandas mentioned in the will; that the gift to this 
class was void, as it included or might include persons who were not in 
existence at the time of the teatator’s death. Held, that Chandakuvar was 
entitled to the property under the will. The primary intention of the tes- 
tator was that all the members of the class specified should take, and bis 
secondary intention was that if all could not take, those who could should 
do so. Here there was one member of the class who could take the property 
and it might be inferred that the testator meant that she should take 
it, rather than that his intention should be defeated altogether.—I. 
L. R., 15 Bom. 652. 
See I. L. R., 16 Cal. 549, noted under sec. 96 of Act X of 1865. 


4. On and from that day, section 2 of Bengal Regulation V of 
Partial repeal of Bengal 1799 shall be repealed so far as relates to the 
Regulation V. of 1799, sec- executors of persons who are not Muham- 
ve | madans, but are subject to the jurisdiction of 
a District Court in the territories subject to the Lieutentant-Govervor 
of Bengal. 


5. Nothin; contained in this Act shall affect the rights, duties, 
Baving of rights of Ad- nd privileges of the administrators-General of 
ministrator-Gouoral. Bengal, Madras, and Bombay, respectively.* 


6. In this Act and in the said sectionst of the Indian Succession 
Act, all words defined in section 3 of the same 


Act shall, unless there be something repug- 
nant in the subject or context, be deemed to have the same meaning 
as the said section 3 has attached to such words respectively ; 

And in applying sections 62, 63, 92, 96, 98, 99, 100, 101,%102,} 
and 108 of the said Succession Act, to wills and codicils made under 
this Act, the words “‘gon,”’ “sons,” “child,” and “children” shall be 
deemed to include an adopted child; and the word “ grandchildren” 
shall be deemed to include the children, whether adopted or natural- 
born, of a child, whether adopted or natural-born; and the expression 
daughter-in-law,” shall be deemed to include the wife of an adopted 
s0n.§ 


Interpretation-clanse. 


* See Act ID of 1874. 

+ In eec. 6, the words “ and Parts” have hero been omitted, having been repealed 
by Act XII, of 1891. 

t See Act V. of 1881, sec. 154. 

§ A clause following this, which was repealed by Act V. of 1881, sec. 154, has been 
omitted. 
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INTEREST. 
M. REGULATION XXXIV. OF 1802. 


PassEp ON THE 13TH JoLy 1802. 


A Regulation, declaring the rate of Interest on Money in the British 
Territories subject to the Presidency of Fort St. George. 
* * % *% 
Ihe lower rates spa: 3. Where a lower rate of interest may 
lated such rate onlytobe have been stipulated between parties than 


pees twelve per cent. per annum, the rate so stipu- 
lated, and no other, shall be paid. 
¥* * x * 


8. In cases of mortgages of real property, in which the mortgagee 
Ped Gace ate Sly have had the usufruct of the mortgaged 
in cares Of mortgages of property, whether he shall have held it in his 
real property where the own possession or not; the usufruct shall be 
mortgagee has had theusu- ae ; 
fract both before and sub. allowed to the mortgagee in lieu of interest, 
sequently to the issue of agreeably tothe former custom of the country ; 
this Regulation. : — ‘ 
provided it shall have been so stipulated bet- 
ween the parties, and provided such agreement may have been made 
prior to the issue of this regulation : in cases of such agreements bear- 
ing date subsequently to the issue of this regulation, the same inter- 
est only shall be allowed on such mortgage bonds, as is allowed on 
other bonds granted on, or subsequently to such date; and all such 
mortgages shall be considered to be virtually, and in effect, cancelled 
and redeemed, whenever the principal sum of money, with the simple 
Jnterest due vpon it, may have been recovered fromthe usufruct of the 
mortgaged property, or otherwise liquidated by the mortgagor. 
Note. 

Maaras Regulation XXXIV of 4802 which applies to usufructuary 
mortgages executed before the passing of Act XXVIII of 1855, does not 
apply in the case of an Iladarawara mortgages in South Canara, which, se- 
curing to the mortgagee the use and occupation of the land for a long term, 
amounts to a lease of the property for the term agreed upon.—I. L. R., 4 
Madr. 113. 

9. For the adjustment of accounts in the cases of mortgages above 

Rules for theadjuatment Specified, where the mortgagee may have had 
of accounts in cases of the usufruct of the mortgaged property, he 
morcgages above specified. nal} deliver into Court the accounts of his gross 
receipt from ihe property mortgaged, and aiso of his expenditure for 
the management of preservation of it ; the mortgagee shall swear, or (if 
he be of the description of persons whom the Coarts are empowered to 
exempt from taking oaths,) shall subscribe a solemn declaration, that 
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the accounts delivered are true and authentic ; the mortgagor shall have 
power to question the accounts and to state objections on evidence ; 
the Courts of Adawlut shall then adjust the accounts accordingly. 

10. Nothing in this regulation shall be construed to extend to res- 

. ; : ondentia loans, or policies of insurance; the 
jon Se sidedds Yous or aes on which sball be regulated by the 
policies) of sasurance: terms of the deeds, and the laws and usages 
which prevail respecting such transactions. 





ACT No. XXXII. or 1839. 
Passep ON THE 80TH Decemaer 1889. 
An Act concerning the allowance of Interest in Ocertain cases. 
1. WHeER«kAs it is expedient to extend to the Territories under the 
P Government of the Hast IndiaCompapy, as well 
reamble. Sie 2 Bars . 

within the Jurisdiction of Her Majesty’s Courts 

as elsewhere, the provisions of the Statute 8rd and 4th William lV, 

chapter 42, section 28, concerning the allowauce of interest in certain 

Cases : 

It is, therefore, hereby enacted, that, upon all debts or sums cer- 

Power of Court to allow tain payable at acertain time or otherwise, the 

interest. Court before which such debts or sums may be 

recovered may, if it shall think fit, allow interest to the creditor ata rate 

not exceeding the current rate of interest from the time when such debts 

or sums‘certain were payable, if such debts or sums be payable by virtue 

of some written instrument at a certain time, or, if payable otherwise, 

then from the time when demand of payment shall have been made in 

writing, so as such demand shall give notice to the debtor that inter- 

est will be claimed from the date of such demand until the term of 

payment: provided that interest shall be payable in all cases in which 
at ig now payable by law. 





ACT No. XXVIII. or 1855. 
Passep on tHe 19ta Sepremper )855. 
An Act for the repeal of the Usury Laws. 
WHEREAs it is expedient to repeal the laws vow iu force relating 
Preamble. to usury ; [tis enacted as fullows :— 


Repeal of enactments. 1. (Repealed by Act XIV. of 1870.) 
2. In any suit in which interest is recoverable, the amount shall be 
Bate of interest to be adjudged or decreed by the Court at the rate 
decreed by courts, (if any) agreed upon by the parties; and, if no 


rate shall have been agreed upon, at such rate as the Court shall deem 
reasonable, 
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Notes. 


The plaintiff advanced money to the defendants on an ikrar, by which 
it was agreed that he was to allow them to draw on him to the extent of 
Rs. 20,000 within three years, the plaintiff to repay himself by having an 
ijara of the defendants’ share in certain property which his loan was to aid 
them in recovering. A 4-anna share of the profits, after dedacting Gov- 
ernment revenue and expenses, was to goin payment of interest on the 
money lent ; half of the remaining three-fourths to go towards payment of 
the principal, and the other half to the defendants. If, at the end of the 
term, any balance remained due to the plaintiff, the defendants were to 
pay it with interest at 18 per cent. If the defendants failed to give the 
ijara, they agreed to pay the amount borrowed with interest at 6} per cent. 
per meusem. The plaintiff advanced the money, and obtained a receipt 
therefor from the defendants. The defendants failed in giving the plain- 
tiff the ijara. Ina suit brought to recover the sum lent by the plaintiff 
with interest, the first Court gave a decree for the plaintiff for the sum 
claimed with interest at the higher rate stipulated for in the ikrar, vts., 
75 per cent. On appeal by the defendants to the High Court, the conten- 
tion was raised that the high rate of interest amounted to & penalty which 
the Court would not enforce, and that the contract was unreasonable and 
oppressive in character. The Judges differed in opinion, Birch, J., holding 
that the contract was inequitable and oppressive, and that, notwithstand- 
ing the repeal of the usuary laws by Act XXVIII. of 1855, the Court was 
not bound to decrce interest at the rate stipulated for by the parties; and 
Markby, J., (whose opinion prevailed), being of opinion that, since the pas- 
sing of Act XXVIII of 1455, there was no legal restriction on the rate of 
interest ; that the stipulation for interest at 75 per cent. was not a penalty, 
but an alternative stipulation for interest at a higher rate on the happen- 
ing of events under which the lender incurred a greater risk, and that the 
contract should be enforced. Held (on appeal under cl. 15 of the Letters 
Patent) that the stipulation in the ikrar for interest at 75 per cent. was 
not in the nature of a penalty, nor was it an alternative stipulation ; it 
was an estimate by the parties of the damages to which the plaintiff would 
be entitled in the event of a breach of the contract by the defendants in uot 
giving the ijara. Held also that, in the absence of evidence of any fiduciary 
relation between the parties, of any imposition Of mis-representation on the 
part of the plaintiff, or any want of capacity on the part of the defendants, 
and there being nothing in the circumstences which led to the execution of 
the ikrar to show that there was any constructive fraud on the part of the 
plaintiff, or any undue advantage taken by him, the contract was not one 
which the Court would set aside as being uureasonable, inequitable, or op- 
pressive in character. Semble.—Tho Contract Act (IX of 1872) is not retros- 
pective.—12 B. L. R., 481. 


Interest exceeding the principal may be awarded.—I. L.R., 9 Cal. 871. 


See I. L. R., 5 Cal. 867, noted uuder sec. 10 of the Contract Act; 3 
Madr. 125, noted under sec. 209 of the Civil Procedure Code. 


3. Whenever a Conrt shall direct that a judgment or decree 
Rate of interest upon a shall bear interest, or shall award interest 


judgment or decree. upon a judgment or decree, it may order the in- 
terest to be calculated at the rate allowed in the judgment or decree 
upon the principal sum adjudged, or at such other rate as the Court 
shall think fit. 
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4. A mortgage or other contract for the loan of money, by which 

Contracts forusnfruct of it i8 agreed that the use or nsufruct of any pro- 

property iulieu of interest. perty shall be allowed in lieu of interest, shall 
be binding upon the parties. 


Note. 
See I. L. B., 4 Madr. 113, noted under sec. 8 of the Madras Regulation 
XXXIV of 1802. 
5. Whenever, under the Kegulations of the Bengal Code, a de- 
posit may be made of the principal sum and 
Amonnt of interest tobe =; ah 
deposited in certain cases interest due upon any mortgage or condition- 
of conditional sales under a] gale of land hereafter to be entered into, the 
Benge eee sane amount of interest to be deposited shall be at 
the rate stipulated in ‘the contract, or, if no rate has been stipulated aud 
interest be payable under the terms of the con- 
tract at the rate of -twelve per centum per 
annuum ; Provided that, in the latter case, the amount deposited shall be 
subject to the decision of the Court as to the rate at which interest 
shall be culculated. 


Proviso. 


6. In any case in which an adjustment of accounts may become 

Rate of interest on fu- 2ecessary between the lender and the borrower 
ture udjustments of ac- of money upon any mortgage, conditional sale 
counts: of landed property, or other contract what- 
soever, which may be entered into after the passing of this Act, interest 
shall be calculated at the rate stipulated therein ; or, if no rate of 
interest shall have been stipulated and interest be payable under the 
terms of the contract, at such rate as the Court shall deem reasonable. 


7&8. [Repealed by Act XIV. of 1870.) 


=CHEDULED oF RErgeaLED ENACTMENTS. 


[Repealed by Act XIV. of 1870. ] 
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MARRIAGE OF HINDU WIDOWS. 


ACT No XV. OF 1856. 
Passep on Tee 257rn Jury 1856. 


An Act to remove all legal obstacles to the marriage of Hindu Widows. 


Whentas it is known that, by the law as administered in the Civil 
Courts established in the territories in the pos- 
session and uuderthe Government of Hast India 
Company, I[indu widows, with certain exceptions, are held to be, by 
reason Of their having been once married, incapable of contracting a 
second valid marriage, and the offspring of such widows by any second 
marriage are held to be illegitimate and incapable of inheriting pro- 
perty ; 


Preamble 


and whereas many Ilindus believe that this imputed legal incapa- 
city, although itis in accordance with established custom, ig not in ac- 
cordance w:vh a true interpretation of the precepts of their religion, and 
desire that the civil law administered by the Coarts of Justice shall no 
longer prevent those Hindus who may be so minded froin adopting a 
different custom, in accordance with the dictates of their own consciences; 


and whereas it is just to relieve all such Hindus from this legal in- 
capacity of which they complain; and the removal of all legal ob- 
atacles to the marriage of Hindu widows will tend to the promotion of 
good morals and to the public welfare ; It is enacted as follows :— 


1. No marriage contracted between Hindus shall be invalid, and 
Morriace of Hindu the issue of no such marriage shall be illegiti- 
widuws legalized. inate, by reason of the woman having been pre- 
viously married or betrothed to another person who -vas dead at the 
time of such meivrirge, any custom and any interpretation of Hindu 
law to the contrary notwithstanding. 


Note. 

A Hindu widow inherited the property of her hasband, taking therein 
the estate of a Hindu widow, She afterwards married a second hus- 
band, not a Hinda, in the form provided by Act III of 1872, having first 
made & declaration, as required by sec. 10 of that Act, that she was nota 
Hindu. Held, by the majority of the Fert Benca (Prinsep, J., dissenting) 
that by her second marriage she forfeited her interest in her first husband’s 
estate in favour of the next heir, all rights which any widow may have in 
her deceased husband’s property by inheritance to her husband being ex- 
pressly determined by sec. Z of the Hindu Widow’s Marriage Act (XV of 
1856) upun her re-marriage. Gopal Singh v. Dhungazee overruled, Prinsep, 
J.—Sec. 2 of Act XV of 1856 does not apply to all Hindu widows re- 
marrying, but only to Hindu widows re-marrying as Hindus under Hindu 
law as provided by the Act.—I. L. R.,19 Cal. 289. 


i 4d 
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9. All rights and interests which any widow may have in her de- 
Mathes ck Miew inde: ceased husband’s property by way of main- 
ceased huaband’s property tenance, or by inheritance to her husband or 
toceuse on her remarriage. tg hig lineal successors, or by virtue of any 
will or testamentary disposition conferring upon her, without express 
permission to re-marry, ouly a limited interest in such property, with 
no power of alienating the same, shall,upon her re-marriage, cease and 
determine as if she had then died ; and the next heirs of her deceased 
husband, or other persons entitled to the property on her death, shall 


thereupon succeed to the same. 
Notes. 


A Hindu died leaving a widow and minor son and daughter. Tha 
widow re-married after her husband’s estate had vested in her son. The 
son subsequently died ; and his step-brother took possession of the proper- 
ty. The widow then brought a suit against the step-brother for possession. 
Held that the suit was maintainable, aud that she could properly succeed 
as heir to her son, notwithstanding her second marriage.—2. B. L. R., 
(A. 0.) 199. 

Seo I. L. R., 19 Cal. 289, noted under sec 1. 

3. On the re-marriage of a Hindu widow, if neither the widow nor 

Gurdianship of children 280Y Other person has been expressly constitu- 
ofdecensed husband on the ted by the will or testamentary disposition of 
re-marringe of lie widow. —t,6 deceased husband the guardian of his chil- 
dren the father or paternal grandfather, or the mother or paternal grand- 
mother of, the deceased husband, or any male relative of the deceased 
husband, may petition the highest Court having origival jurisdiction 
in civil cases in the place where the deceased hnaband was domiciled 
at the time of his death for the appointment of some proper person to 
be guardian of the said children ; and thereupon it shall be lawful for 
the said Court, if ié shall think fit, to appoint such guardian, who, when 
appointed, shall be entitled to have the care and custody of the said 
children, or of any of them, duriug their minority, in the place of their 
_ mother ; and in making such appointment the Court shall be guided, so 
‘far as may be, by the laws and rules in force touching the guardianship 
of children who have ueither father nor mother : 

Provided that, when the said children have not property of their 
own sufficient for their support and proper education whilst minors, 
no such appointment sball be made otherwise than with the consent 
of the mother, unless the proposed guardian shall have given security 
for the support and proper education of the children whilst minors ; 

Note.—See 2 B. L. R., (A. C.) 199, noted under sec. 2. 

4. Nothing in this Act contained shall be construed to render 

Nothing in this Act'to 2Y widow, who, at the time of the death of 


render any childless widow any person leaving any property, is a child- 
capable ut inbersung: less widow, capable of inheriting the whole or 
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any share of such property, il, before the passing of this Act, she 
would have been incapable of inheriting the same by reason of her 
being a childless widow. 
5. Except as in the three preceding sections is provided, a widow 
Saving righte of widow Shull uot, by reasoa of her re-marriage, for- 
marrying, except us provid- feit avy property, or any right to which she 
Pare enone would otherwise be entitled ; and every widow 
who has re-married shall have the same rights of inheritance as she 
would have had, had such marriage been her first marriage. 


6. Whatever words spoken, ceremonies performed, or engage- 

. _ ments made, on the marriage of a Hindu 

Ps air haeg neent'® female, who has not been previoulay married, 

same effec) on widow's are sufficient to constitute a valid marriage, 

“ee shall have the same effect, if spoken, performed, 

or made on the marriage of a Hindu widow ; and no marriage shall be 

declared invalid on the ground that such Worle ceremonies, or en- 
gagements are inapplicable to the case of a widow. 

7. If the widow re-marrying is a minor whose marriage bas 

Consent to re-marriuge 0t been consummated, she shall not re-marry 
of minor widow. without the consent of ies father, or, if she has 
no father, of her paternal grandfather, or, if she has no auch grand- 
father, of her mother, or, failing all these, of her elder brother, or, 
failing also brothers, of her next male relative. 

All persons knowingly abetting a marriage made contrary to the 

sine ca tneaballiig provisions of this section shall be liable to im- 
marringe made contrary to prisonment for any term not exceeding one 
this aoction. year, or to fine, or to both, 

And all marriages made contrary to the provisions of this section 
may be declared void by a Court of law: Pro- 
vided that, in any question regarding the 
validity of a marriage made contrary to the 
provisions of this section, such consent as is aforesaid shall be pre- 
sumed until the contrary is proved, and that no such marriage shall be 
declared void after it has been consummated. 


Effect of such marriage. 


Proviso. 


In the case of a widow who is of full age, or whose marriage has 

Consent to re-marriage been consummated, her own consent shall be 

of major widow. aufficient consent to constitute ber re-marriaga 
lawfaland valid. 
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MARRIAGE OF PARSEES. 


ACT No. XV. OF 1865. 


PasskpD oN THE 7TH April 1865. 


An Act to define and amend the law relating to Marriage and 
Divorce among the Parsis. 


Werrzas the Parsi community has represented the necessity of 
defining and amending the Jaw relating to mar- 
riage and divorce among Parsis; And whereas 
it is expedient that such law should be made conformable to the cus- 
toms of the said community ; It is enacted as follows : 


Preamble. 


I—Preliminary. 
1. This Act may be cited as “The Parsi 
Marriage and Divorce Act 1865.” 


2. Inthis Act, unless there be something 
repugnant in the subject or context,— 


Short title. 


Interpretation-clause. 


Words in the singular number include the plural, and words in 
the plaral number include singular : 

“Priest”? means a Parsi priest, and includes Dastur and Mobed : 

“Marriage” means a marriage between Parsis, whether contracted 
before or after the commencemest of this Act ; and “husband ” and 
“wife” respectively mean a Parsi husband and a Parsi wife : 

“Section” means a section of this Act: 

Chief .lustice” includes Senior Judge : 

“Court” means u Court constituted under this Act : 

“British India” means the territories which are or shall be vested 
in Her Majesty or her successors by the Statute 21 & 22 Vic., cap. 106, 
entitled “An Act for the better government of India ; ”’ 

And, in any part of British India in which this Act operates, 
‘Local Government” weans the person authorized to administer exe- 
cutive government in such part of India, or the chief executive officer of 
‘such part when itis under the immediate administration of the Governor- 
General of India in Council, and when such officer shall be authorized 
to exercise the powers vested by this Act in a Local Government ; and 

‘ High Court” meaus the highest Civil Court of appeal in such 


part. 
Il.—Of Marriages between Parsis. 
3. No marriage contracted after the commencement of this Act 
Requisites to validityof shall be valid, if the contracting parties are re- 
Parsi marriages. lated to each otherin any of the degrees of con- 
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sanguinity or affinity prohibited among Parsis, and set forth in a 
table which the Governor-General of India in Council shall, after due 
enquiry, publish in the Gazette of India,* and unless such marriage shall 
be solemuized according to the Parsi form or ceremony called ‘Asir- 
vad’’ by « Parsi priest in the presence two Parsi witnesses independ- 
ently of such officiating priest ; and unless, in the case of any Parsi who 
shall not have completed that age of twenty-one years, the consent of 
his or her father or guardian shall have been previously given to such 


Marriace, 
Notes. 

In 1868 the plaintiff and defendant, then of the ages of seven and six 
year: respectively, went through the ceremony of marriage in the presence 
of their respective parents and according to the rites of their religion. The 
formal consent on behalf of the plaintiff was not given by his father, but 
by his uncle, with whom he was living and by whom he had been adopted. 
Nineteen years afterwards the plaintiff filed this suit praying for a decla- 
ration that the pretended marriage was null and void, and did not create 
the satus of husband and wife between the plaintiff and defendant. The 
defendant resisted the suit, and claimed to be the lawful wife of the plain- 
tiff. The plaintiff and defendant nevor lived together as man and wife, 
nor was the marriage ever consummated. Held, that under the circum. 
stances the formal consent of the uncle and the tacit consent of the father 
were cnough to satisfy the requirements of sec. 3 of Act XV of 1865, which 
requires the previous consent of the father or guardian to the marriage. 
Held, farther, that such a suit not being in the category of suits relegated 
to a apecial Court by Act XV of 1865, the jurisgiction to try it remained 
in the High Court, to which it had been given by sec. 12 of the Letters 
Patent. Held, also, that the law to be applied was the English law (sub- 
ject, however, to any will-established usage). That by the English law such 
& marriage would be an inchoate and imperfect marriage capable of repu- 
diation by either party after arriving at years of discretion, but capable 
also of being made a valid and binding marriage by the conseut of the par- 
ties thereto after they had arrived at such age. Held, further, that the cir- 
cumstances of the cuse showed that there had been such acquiescence in, 
and acceptance of, the marriage by the plaintiff aftor arriving at years of 
discretion as to render the marriage valid and binding on him, and incap- 
able of subsequent repudiation. Consummation is the ‘best proof of con- 
sont toa marriage, but is not the only proof. Aud, semble, that—although 
the practice of infant marriages is one which finds no warrant in their own 
religious system—the Parsis in Western India have in the course ot cen- 
turies so generally adopted such practice from their Hindu neighbours as 
to give such marriages amongst themselves all the validity they possess 
amongst Hindus, making them independent of any question of subsequent 
consent or non-consent by the parties thereto.—I. L. R., 13 Bom. 302. 


Tho plaintiff and defendant were Parsis. The husband filed this suit 
in April, 1891, stating thet in March, 1885, he and the defendant went 
through th: ceremoney of Ashirvad at Akola in the Berar Assigned Dis- 
tricts. He .ileged that be was at the time only nineteen years of age and 
thai his mother and guardian had not given her previous consent to the 
ceremony nor was she present it it. He and the defendant, subsequently, 





* See, for Table, Gazette of India, 91h Sep. 1866, pp, 98}, 982. 
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cohabited at Bhusaval until the 8th April, 1885, but since then he hadn ot 
lived with the defendant. Ho further alleged that the defendant had been 
guilty of adultery, and he prayed that, if necessary, it might be declared 
thatthe ASHIRVAD ceremony did not constitute a valid marriage, but that 
ifthe marriage should be declared valid, it might be dissolved. At the 
hearing, it was found that the requirements of sec. 3 of the Parsi Marriage 
and Divorce Act, XV of 1865, were complied with at the marriage. So 
that the marriage wonld have been valid, if it had been celebrated within 
British India. It was also found that the defendant had been guilty of 
adultery. Held that the jurisdiction of the Court was rot barred merely by 
the circumstance that the parties were married at Akola. Sec. 30 of the 
Act, 1805, applies to marriages wherever celebrated. Inthe present case, 
both the parties were domiciled within the territorial jurisdiction at the 
time of the marriage, and were still so domiciled, and the adultery was also 
committed within the jurisdiction. The Court therefore had jurisdiction. 
The delegates having found that at the marriage the requirements of sec. 
3 of the Parsi Marriage Act, XV of 1865, were complied with. Held, as- 
suming that there was no special law or usage in the Borars on the sub- 
ject as to the requisites of a valid marriage between Parsis in that district, 
or that, if there was such law or asage, it was in accordance with sec. 3 of 
the Act, the marriage between the plaintiff and the defendant was valid 
and capable of being dissolved.—I. Li. R., 16 Bom. 136. 


4. No Parsi shail, after the commencement of this Act, contract 
Retaniiane save. atten, “O0Y marriage in the lifetime of his or her wife 
divorce unlawful during or husband, except after his or her lawful di- 
lifetime of fires wile or  vorce from such wife or husband by sentence 
veband. ; ; 
of a Court as hereinafter provided : 

and every marriage contracted contrary to the provisiuus of this sec- 
tion ehall be void. 

5. Every Parsi who shall, after the commencement of this Act and 
during the lifetime of his or her wife or hus- 
band, contract any marriage without having 
been lawfully divorced from such wife or husband, shall be subject to the 
penalties provided in sections 494.and 495 of the Indian Penal Code for 
the offence of marrying again during the lifetime of a husband, or wife. 

6. HEvery marriage contracted after the commencement of this Act 

Certificate and registryof shall, immediately on the solemnization there- 
marriages. of, be certified by the officiating priest in the 
form contained in the schedale to this Act. 

The certificate shall be signed by the said priest, the contracting 
parties, or their fathers or guardians when they shall not have complet- 
ed the age of twenty-one years, and two witnesses present at the marri- 
age; and the said priest shall therenpon send such certificate, together 
with a fee of tworupees to be paid by the husband, to the registrar of 
the place at which auch marriage is solemnized. 

The registrar on receipt of the certificate and fee shall enter the 
certificate in a regieter to be kept by him for that purpose, and shall 
be entitled to retain the fee. 


Punishment of bigamy. 
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7. For the purposes of this Act a regis- 
trar shal] be appointed.* 
Within the local limits of the ordinary original civil jurisdiction of 
a High Court, the registrar shall be appointed by the Chief Justice of 
soch Court, and, without such limits, by the Local Government. 
Every registrar so appointed may be removed by the Chief Justice 
or Local Government appointing him. 
8. The registrar of marriages mentioned in section 6 shall, at 
Marriage-register to be all reasonable times, be open for inspection ; 
open for public inspection. = and certified extracts therefrom shall, on ap- 
plication, be given by the registrar on payment to him by the applicant 
of two rupees for exch such extract. 
Every such registrar shall be evidence of the truth of the state- 
ments therein covtained. 
SA.t Every Registrar, except the Registrar appointed by the 
Transmission of certified Chief Jastice of the High Court of Judica- 
copies of certificarea in ture at Bombay, shall, at such intervais as the 
cintrar General of ‘Rirthe, Governor-Genearl in Council from time to time 
Deaths, and Marriages. directs,send to the Registrar-General of Birthe, 
Deaths, and Marriages for the territories administered by the Local 
Government by which he was appointed a true copy certified by him, 
in such form as the Governor-General, from time to time, prescribes, of 
all certificates entered by him in the said register of marriages since 
the last of such intervals. 
9. Any priest knowingly and wilfully solemnizing any marriage 
Penalty for solemnizine COBtrary to and in violation of section 4 shall, 
: g Bi 
marriage contrary to sec- on conviction thereof, be punisbed with simple 
Hon imprisonment for a term which may extend to 
six months, or with fine which may extend to two hundred rupees, or 
with both. 
10. Any priest neglecting to comply with any of the requisitions ; 
Penalty for priest's neg- affecting him contained in section 6 shall, on 
lect of requirements of conviction thereof, be punished for every such 
eerHone offence with simple imprisonment for a term 
which may extend to three months, or with fine which may extend to 
one handred rupees, or with both. 
11. Every other person required by section 6 to subscribe or 
P ae attest the said certificate, who shall wilfully 
enalty for omitting to : Site 
subacribe and attest certi. omit or neglect 80 to do, shill, on conviction 
ficate. thereof, be punished for every such offence 
With a fine not exceeding one hundred rupees. 
_ Certain words, which were repealed by Act XIV. of 1870, have beeu omitted. 
t Sec, 8A has been inserted by Act VI. of 1886, sec. 31. 


* Appointment of registrar. 
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12. Every person making or signing or attesting any such certifi- 
Penalty for making, &c., ©&te containing a statement which is false, and 
fulse certificate. which he either knows or believes to be false, 
or does not know to be true, shall be deemed to be guilty of the offence 
of forgery as defined in the Indian Penal Code, and shall be liable, on 
conviction thereof, to the penalties provided in section 466 of the said 
Code. 
13. Any Registrar failing to enter the said certificate pursuant 
Penalty for not register- 0 section 6 shall be punished with simple im- 
ing certificate. prisunment fora term which may extend to 
one year, or with fine which may extend to one thousand rupees, or 
with both. 


14. <Any person secreting, destroying, or dishonestly or fraudu- 
Peunity: dev “aastetinn, lently altering the said register in avy part 
destroying, or altering re- thereof, shall be punished with imprisonment 
gistur. of either description as defined in the Indian 
Penal Code for a term which may extend to two years, or, if he be a 
registrar, for a term which may extend to five years, and shall also be 
liable to fiue whicl. may extend to five hundred rupees. 


IIL—Of Parsi Matrimonial Courts. 


15. For the purposes of hearing suits under this Act, a special 
Conatitntion of special (Court shall be constituted in each of the presi- 
Pourte under Act. dency-towns of Calcutta, Madras, and Bombay, 
and in such other places in the territories of the several Local Govern- 
ments as such Governments respectively shall think fit. 


16. The Conrt so constituted in each of the presidency-towns 

Parai Chief Matrimonia) Shall be entitled the Parsi Chet Matrimoniai 

Courts. ' Court of Calentta, Madras, or Bombay, as the 
case may be. 

The local limits of the jurisdiction of a Parsi Chief Matrimonial 
Court shall be conterminous with the local limits of the ordinary ori- 
ginal civil jurisdiction of the High Court. 

The Chief Justice of the High Court or such other Jadge of the 
game Court as the Chief Justice shall from time to time appoint, shalk 
be the Judge of such Matrimonial Court, and, in the trial of cases under 
this Act, he shall be aided by eleven delegates. 


17. Every Court so constituted at a place other than a presidency- 
Parai District Matrimo- town shall be entitled the Parsi District Ma- 
nial Courts. trimonial Court of such place. 
Subject to the provisions contained in the next following section, 
the local limits of the jurisdiction of sach Court shall be conterminous 
with the limits of the district in which it is held. 
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The Judge of the principal Court-of original civil jurisdiction at 
such place shall be the Judge of such Matrimonial Court, and, in the 
trial of cases under this Act, he shall be aided by seven delegates. 

18. The Locai Government may from time to time alter the local 

Power to alter territo. Jimits of the jurisdiction of auy Parsi District 
rial jurisdiction of District Matrimonial Court, and may include within 
ears: such limits any number of districts under its 

government. 


19. Any district which the Local Government on account of the 
Certain districta within 4¢ 2088 of the Parsi inhabitants, shall deem it 
ertain districts within ’ 
jurisdiction of Chief Ma- inexpedient to include within the jurisdiction 
Erimuplan Conets of any District Matrimonial Court, shall be in- 
cluded within the jurisdiction of the Parsi Chief Matrimonial Court 
for the territories under such uocal Government where there is such 
Court. 

20. A seal shall be made for every Court constituted under this 
Act, and all decrees and orders and copies of 
decrees and orders of such Court shall be 
sealed with such seal, which shall be kept in the custody of the pre- 
siding Judge. : 

21. The Local Governments shall, in the Presidency-towns and 
districts subject to their respective Govern- 
ments, respectively appoint persons to be de- 
legates to aid in the adjudication of cases arising under this Act. 

The persons so appointed shall be Parsis: their names shall bo 
published in the official Gazette ; and their number shall, within the 
Jocal limits of the ordinary original civil jurisdiction of a High Court, 
be not more than thirty, and in districts beyond such limits not more 
than twenty. 

Power to appoint new de- 22. The appointment of adelegate shall 
legates. be for life. 

Bat whenever a delegate shall die, or be desirvus of relinquishing 
his office, or refuse or become incapable or unfit to act, or be convicted 
of an offence under the Indian Penal Code or other law for the time be- 
ing in force, then and so often the Local Government may appoint any 
other person being a Parsi to be a delegate in his stead ; and the name’ 
of the person so appointed shall be published in the official Gazette. 

23. All delegates appointed under this Act shall be considered to 

Delegates deemed public be public servants within the meaning of the 
ree Indian Penal Code. 

24. The delegates selected under sections 16 and 17 to aid in the 

seciiatn cee cic: adjudication of suits under this Act shall be 
under sections 16 and 17 taken under the orders of the presiding Judge 


ir 46 


Cuurt-seul. 


Appointment of delega.- 
tes. 
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from thoseappointed under of the Court in due rotation from the delegates 
enone appointed by the Local Government under sec- 
tion 21. ° 
25. Alladvocates, vakile, and attorneys-at-law entitled to practise 
Practitioners in Marti: 10 & High Court shall be entitled to practise in 
monial Courts. any of the Courts constituted under this Act ; 
and all vakils entitled to practise in a District Court shall be entitled to 
practise in apy District Matrimonial Court constituted under this Act. 
26. All suits instituted under this Act shall be brought in the 
Court in which suits to Court within the limits of whose jurisdiction 
be bronght. the defendant resides at the time of the in- 
stitution of the suit. 
When the defendant shall at such time have left British India, such 
When defondant bas left Sait shall be brought in the Court at the place 
British India. where the plaintiff and defendant last resided 
together, 


Note,—Soo 1. L. R.,16 Bom. 186, noted under sce. 3. 
IV.—Of Matrimonial Suits. 
(a) or a Decree of Nullity. 


27. lfa Parsi at the time of his or her marriage was a lunatic or of 

In case of lunacy or Habitually unsound mind, such marriage may, 

mentul unsoundness. at the instance of his or her wife or husband, be 

declared uull and void upon proof that the Junacy or habitual unsound- 
ness of mind existed at the time of the marriage, and still continues. 


Provided that no suit shall be brought under this section if the 
plaintiff shall at the time of the marriage have known that the respond- 
ent was a lunatic or of habitually unsound mind. 

28. In any case in which consummation of the marriage is from 

natural causes impossible, such marriage may, 
atthe instance of either party thereto, be de- 
clared to be null and void. 


Notes. 

In March, 1882, the plaintiff and defendant, Parsis, were married ac- 
cording to the rites and ceremonies of their religion. In October, 1882, the 
plaintiff attained puberty, and for seventeen months from that time she 
lived with the defendant in his parents’ house; but there was no consum- 
mation of the marriage. There was no physical defect in either plaintiff or 
defendant, nor any unwillingness in the plaintiff to consummate the marri- 
age ; but the defendant had always extertained such hatred and disgust for 
the plaintiff as to result, in the opinion of the medical experta, in an in- 
curable impotency in the defendant as regards the plaintiff. The delegates 
unanimously found, on the evidence, that the consummation of this marriage 
had from its commencement been impossible ; because the defendant was 
from a physical cause, namely impotency as regards the plaintiff, unable 
to offect consummation. They also found that there was no collusion or 


In case of impotency. 
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conivance between the parties. Held, on this finding, that such impotency 
quoad the plaintiff must be regarded as one of the causes going to make 
consummation of a marriage impossible under section 28 of Act XV of 1865 
there being nothing in the Act to suggest a contrary opinion. The obser- 
vations of Dr. Lushington and of Lord Watson in G. v. M. (10 A. C., 172) 
as to impotency quoad hanc and practical impossibility of cosummation, ap- 
proved and followed.—I. L. R., 16. Bom, 639. 


(b.) For a Decree of Dissolution in Case of Absence. 


29. Ifa busband or wife shall have been continually absent from 

In case of absence for his or her wife or husband for the space of se- 
feveu years. ven years, and shall not have been heard of as 
being alive within that time by those persons who would naturally have 
heard of him or her had he or she been alive, the marriage of such hus- 
band or wife may, at the instance of either party thereto, be dissolved. 


(c.) For Divorce or Judicial Separation. 


30. Any husband may sue that his marriage may be dissolved, and 

On ground of wife's adul- divorce granted, on the ground that his wife 

tery. has, since the celebration thereof, been guilty 

of adultery ; ; 

and any wife may sue that her marriage may be dissolved and a 

On ground of husband’s ‘livorce granted, on the ground that, since'the 

adultery, &c. celebration thereof, her husband has been guil- 

ty of adultery with a married or fornication with an unmarried woman 

not being a prostitute, or of bigamy coupled with adultery, or of adul- 

tery coupled with cruelty, or of adultery coupled with wilful deser- 

tiou for two years or upwards, or of rape, orof an unnatural offence. 

In every such suit for divorce on the ground of adultery the plain- 

tiff shall, anless the Court shall otherwise order, make the person with 

whom the adultery is alleged to have been committed a co-defendant, 

and in any such suit by the husband the Court may order the adal- 
terer to pay the whole or any part of the costs of the proceedings. 

Note.—See I. L. R., 16 Bom. 136, noted under sec. 3. 


31. Ifa husband treat his wife with such cruelty or personal vio- 
Grounda of judicial se- Jence asto render itia the jadgment of the 
paration. Court improper to compel her to live with bim, 
or if his conductafford her reasonable grounds for apprehending danger 
to life or serious personal injury, or if a prostitute be openly brought 
into or allowed to remain in the place of abode of a wife by her own- 
husband, she shall be entitled to demand a judicial separation, 
32. In a suit for divores or judicial separation under this Act, if 
Suits for divorce or ja- the Court be satisfied of the truth of the allega. 
dicial separation. tions contained in the plaint, and 


that the offence therein set forth has not been condoned, and 
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that the husband and wife or not colluding together, and 

that the plaintiff has not connived at or been accessory to the said 
offence, and 

that there has been no unnecessary or improper delay in institut- 
ing the suit, and 

that there is no other legal ground why relief should not be grant- 
ed, then and in such case, but not otherwise, the Court shall decree 
a divorce or judicial separation accordingly. 

33. Inany suit under this Act for divorce or judicial separation, 
if the wife shall not have an independent in- 
come sufficient for her support and the neces- 
sary expenses of the suit, the Court, on the application of the wife, may 
order the husband to pay her monthly or weekly during the suit such 
num, not exceeding one-fifth of the husband’s net income, as the Court, 
considering the circumstances of the parties, shall think reasonable, 

34. The Court may, if it shall think fit, on any decree for divorce 

or judicial separation, order that the husband 

Fermenent slimony: shall, to the satisfaction of the Court, secure to 
the wife such gross-sum, or such monthly or periodical payments of 
money for a term uot exceeding her life, as, having regard to her own 
property (if any), her husband’s ability, and the conduct of the parties, 
shall be deemed just, and for that purpose may require a proper inatro- 
ment to be executed by all necessary parties, and suspend the pronoun” 
cing of its decree until such instrument shall have been duly executed, 

In case any such order shall not be obeyed by her husband, he 
shall be liable to damages at her suit, and further tobe sued by any per- 
son supplying her with necessaries, during the time of such disobedi- 
ence, for the price or value of such necessaries. 

$5. In all oases in which the Court shall make any decree or 

Payment of alimony to order for alimony, if may direct the same to be 
wife or her trustee. paid either to the wife herself, or to any trustee 
on her behalf to be approved by the Court, and may impose avy terms 
or restrictions which to the Court may seem expedient, and may from 
time to time appoint a new trustee, if for any reason it shall appear 
to the Court expedient so to do. 

(d.) For Restitution of Conjugal Rights. 

36. Wherea husband shall have deserted, or without lawful cause 

Suitfor reatitution ofcon- ceased to cohabit with his wife, or where a wife 
jugal rights. shall have deserted, or without lawful cause 
ceased tocohabit with her husband, the party so deserted,or with whom 
cohabitation shali have so ceased, may sue forthe restitution of his or 
her conjugal rights, and the Court, if satisfied of the truth of the alle-. 
gations contained in the plaint, and that there is no just ground why 


Alimony pendente lite. 
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relief should not be granted, may proceed to decree such restitution of 
conjugal rights accordingly. 

If such decree shall not be obeyed by the party against whom it is 
passed, he or she shall be liable to be punished with simple imprison- 
ment for a term which may extend to one month, or with fine which 
may extend to two hundred rupees, or with both. 

Note. 

A decree for restitution of conjugal rights under the Parsee Marriage 
and Divorce Act is enforceable only in the manner provided in sec. 36 of 
the Act. Such provision is in substitution of, and not in addition to, the 
ordinary remedies provided by sec. 200 of the Code of Civil Procedure.— 
9 Bom. H. C. R., (A. ©.) 290. 

37. Notwithstanding anything hereinbefore contained, no suit 

See Se ee shall be brought in any Court to enforce any 
riage or contract arising Marriage between Parsis, or any contract con- 
“us of marriage when hus- nected with or arising out of any such mar- 

and under 16, or wife une , ; : : . 
der 14 years. riage, if, at the date of the institution of the 

suit, the husband shall not have completed the 
age of sixteen years, or the wife shall not have completed the age of 
fourteen years. 

38. In every suit preferred under this Act, the case shall be tried 
with closed doors should such be the wish of 
either of the parties, 


39. [Repealed by Act VII. of 1870. ] 
40. The provisions of the Gode of Civil Procedure shall, so far as 
Civil ProcedureCode ap- the same may be applicable, apply to suits in- 
plied. stituted under this Act. 
Note,—See 9 Bom. H. C. B., (A. C.) 290, noted under sec. 36. 


41- In suits under this Act, all questions of law and procedure 

Determination af ques: shall be determined by the presiding Judge ; 

tions of law, procedure, and but the decision on the facts shall be the deci- 

al sion of the majority of the delegates before 
whom the case is tried. 

Note.—See I. L. R., 16 Bom. 136, noted under sec. 3. : 

42. An appeal shall lie to the High Court from the decision of 
any Court established under this Act, whether 
a Chief Matrimonial Court or a District Matri- 
monial Court, on the ground of the decision being contrary to some law 
or usage having the force of law, or of a substantial error or defect in 
the procedure or investigation of the case which may have produced 
error cr defect in the decision of the case upon the merits, and on no 
other ground: 


Suits with closed doors. 


Appeal to High Court. 
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Provided that such appeal be instituted within three calendar 
months after the decision appealed from shall have been pronounced. 


43. When the time hereby limited for appealing against any de- 
cree dissolving a marriage shall have expired, 
und no appeal shal] have been presented against 
such decree, or 


® 
Liberty to parties to 
marry again, 


when any such appeal shall have been dismissed, or 


when in the result of any appeal any marriage shall be declared to 
be dissolved, bat not sooner, 


it shall be Jawful for the respective parties thereto to marry again, 
as if the prior marriage had beeu dissolved by death. 


V.i—Of the Children of the Parties. 


44. In any suit under this Act for obtaining a judicial separation 
or a decree of nullity of marriage, or for dissol- 
ving a marriage, the Court may from time to 
time pass such interim orders and make such 
provision in the final decrve as it may deem just and proper, with res- 
pect to the custody, maintenance, and education of the children under 
the age of sixteen years, the marriage of whose parents is the subject 
of such suit, 
and may, after the final decree, upon application by petition for this 
Ordera na to custody of purpose, make from time to time all such 
children after final decree. gyders and provisions with respect to the cus- 
tody, maintenance, and education of such children as might have been 
made by such final decree, or by interim orders in case the suit. for ob- 
taining such decree were still pending. 


45. In any oase in which the Court shall pronounce a decree of 
Rettlement of wife’s pro. divorce or judicial separation for adultery of 
perty for benefit of chile the wife, if it shall be made to appear to the 
on Court that the wife is entitled to any property 
either in possession or reversion, the Court may order such settlement 
as it shall think reasonable to be made of such property or any part 
thereof, for the benefit of the children of the marriage or any of them. 
VIL—Of the Mode of enforcing Penalties under this Act. 
46. All offences under this Act may be tried by any officer exer- 
Cognisance of offences cising the powers of a Magistrate, unless the 
PNG or aaat: period of imprisonment to which the offender 18 
liable shall exceed that which such officer is competent to award under 
the law for the time being in. force in the place in which he is employed, 
When the period of imprisonment provided by this Act exceeds the 
period that may be awarded by such officer, the offender shall be com- 
mitted for trial before the Court of Session. 


Oustody of children pen. 
dente Lite. 
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47. If any offence which by this Act is declared to be punishable 
Puni with fine, or with fine and imprisonment not 
nishment of offences . . 
uuder Act,committedWith- exceeding six months, shall be committed by 
Bonet, limits of High any person within the local limits of the ordi- 
ourt. a? o ey 8 * ae A 
nary original civil jurisdiction of the High 
Court, such offence shall be punishable upon summary conviction by 
any Presidency Magistrate of the place at which such Court is held. 
48. All fines imposed under the authority of this Act may, in case 
of non-payment thereof, be levied by distress 
. and sale of the offender’s moveable property by 
warrant under the hand of the officer imposing the fine. 
49. In case any such fine shall not be forthwith paid, such offi- 
Procednre until return cer may order the offender to be arrested and 
made to distress-warrant. kept in safe custody until the return can be 
conveniently made io such warrant of distress, unless the offender 
shall give security to the satisfaction of such officer for his appearance 
at such place aud time as shall be appointed for the return of the war- 
rant of distress. 
50. If upon the return of the warrant it shall appear that no sufficient 
Imprisonment ifno sufie distress can be had whereon to levy such fine, 
cient distress. and the same shall not be forthwith paid, or 
in case it shall appear to the satisfaction of such officer, by the con- 
fession of the offender or otherwise, that he has not sufficient moveable 
property whereupon sach fine could be levied if a warrant of distress- 
were issued, 
any such officer may, by warrant under his hand, commit the of- 
fender to prison for any term not exceeding two calendar months when 
the amount of fine shall not exceed fifty rupees, and for any term not 
exceeding four calendar months when the amount shall not exceed one 
hundred rupees, and for any term not exceeding six calendar months in 
any other case, the commitment to be determinable in each of the cases 
aforesaid on payment of the amount of fine. 
VIT.—Miscellaneous, 
51. Subject to the provisions contained or referred to in this Act, 
Bulea of Procedure of the High Court shall make such rules and 
Parsi Matrimonial Guurtsto regulations concerning the practice and pro- 
vecmade by High Court. cedure of the Parsi Chief and District Matri- 
monial Courts in the Presidency or Government in which such High 
Court shall be established, as it may from time to time consider expe- 
dient, and shall have full power from time to time to revoke or alter 
the same, 
All such rules, revocations, and alterations, shall be published in 


the official Gazette. 


Levy of fines by distress. 


368 ‘ MARBIAGE OF PARSEES. [Szcs. 52, 58. 


52. The Governor-General of India in Council may invest the 
Draae te invent Ghich ox: chief executive officer of any part of British 
cutive officer with powers India under the immediate administration of 
of Local Government. : ‘ 
the Government of India with the powers vest- 
ed by this Act in a Local Government. 
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Extent. 53. This Act shall extend to the whole 
of British India. 
Note.—See 1. L. R., 16 Bom. 136, noted under sec. 3. 
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INDIAN DIVORCE ACT. 


ACT No. IV. OF 1869. 


Passep on tue 26TH Fesruary 1869, 


An Act to amend the law relating to Divorce and Matrimonial 
Causes in India. 


WHerkas it is expedient to amend the law relating to the divorce 
of persuus professing the Christian religion, 
and to confer upon certain Coarts jurisdiction 
in matters matrimonial ; [tis hereby euacted as follows :— 


Preamble. 


(.—Preliminary. 


1. This Act may be called ** The Indian 
Short title. antof Act, Divorce Act,” and shall come into .operation 
onthe first day of April 1869. 

2. This Act shall extend to the whole of British India, and (so far 
only as regards British subjects within the 
dominions hereinafter mentioned) to the do- 
minions of Princes and States in India in alliance with Her Majesty. 

Nothing hereinafter contained shall authorize any Court to grant 

Extent of powerto gran, 40Y relief under this Act, except in cases where 

relief generally, the petitioner professes the Christian religion, 
and resides iu India at the time of presenting the petition, 


Extent of Act. 


or to make decrees of dissolution of marriage except in the follow- 
and to make docreey of 10g Cases: (a2) where the marriage shall have 
dissulution, been solemuized in [ndia ; or (4) where the 
adultery, rape, or unuutural crime complained of shall have been ‘com. 
mitted in India ; or (¢) where the husband has, since the solemnization 
of the marriage, exchanged his professivn of Christianity for the pro- 
fession of some other form of religion ; 
or to make decrees of nullity of marriage 
except in cases where the warriage bus been 
sulemnized in Ludia. 
Note. 

' The petitioner and the respoudeut were married while professing the 
Hindu faith and afterwards became converts to Christianity. The petitioner 
subsequently applied for dissolution of the marriage on the ground of 
his wife’s adultery. Hcld that, being a persou professing Christianity at 
the time of presenting the petition, he was entitled to a dissolation of the 
marriage ander the provisions of the Indian Divorce Act (IV of 1869.) It 
is clear from the provisions of the Native Couverts’ Murriage Dissolution 
Act (XXI of 1806) that a non-Christian marriage is not dissolved by the 
mere fact of the conversion of one or both of the parties to Christianity, 


u 47 


and nullity. 
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and may therefore be dissolved in accordance with the provisions of Act 
IV of 1869.—1. L. R., 18 Cal. 252. 


3. Is this Act, unless there be something 
repugnant in the subject or context,— 

(1) “High Court” means, in any Regluation province—the Court 
there established under the Act of the twenty-fourth and twenty-fifth 
of Victoria, chapter one hundred and four ; 


Taterprotation clause. 


in the territories for the time being subject to the government of 
the Lieutenant-Governor of the Punjab—the Chief Court of the Punjab ; 

in Barma—the Special Court constituted under the Lower Burma 
Courts Act, 1889,* 

and in any other Non-Regulation Province and in any place in the 
dominions of the Princes and States of India in alliance with Her Ma- 
jesty—the High Court or Chief Court to whose original criminal 
Jurisdiction the petitioner is fur the time being subject, or would be 
sabject if he or she were a European British subject of Her Majesty : 

In the case of any petition under this Act, ‘ High Court” is that 
one of the aforesaid Courts within the local limits of whose ordinary 
appellate jurisdiction, or of whose jurisdiction under this Act, the hua- 
band and wife reside or last resided together : 

(2) “District Judge” means, in the Regolation Provinces—a Judge 
of a principal Civil Court of original jurisdiction ; 

in the Non-Regulation Provinces, other than Sindh and the areas 
for the time being comprised within the local limits of the ordinary 
civil jurisdiction of the Recorder of Rangoon and of the civil jurisdic- 
tion of the Court of the Judge of the Town of Maulmain—a Commis- 
sioner of a Division ;* 

in Sindh—the Judicial Commissioner of that Province ;* 

in the areas atoresaid—the Recorder of Rangoon and the Judge of 
the Town of Maulmain, respectively ; 

and in any place in the dominions of the Princes and States afore- 
said—such officer as the Governor-General yf India in Council shall 
from time to time appoint in this behalf by notification in the Gazette 
of India, and, in the absence of such officer, the High Court in the ex- 
ercise of its origipal jurisdiction under this Act : 

(8) “District Court” means in the case of any petition under this 
Act, the Court of the District Judge within the local limits of whose 
ordinary jurisdiction, or of whose jurisdiction under this Act, the hus- 
band and wife reside or last resided together : 

(4) “Court” means the High Court or the District Court, as the 
case may be : 











* This clause has been substituted by Act XII. of 1891, sec. 97 and ach. ii. 
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(5) “ Minor children” means, ia the case of sons of native fathers, 
boys who have not completed the age of sixteen years, and, in the case 
of daughters of native fathers, girls who have not completed the age of 
thirteen years: lu other cases it ineans unmarried children who have 
not completed the age of eighteen years : 

(6) “Incestuous adultery” means adultery committed by a husband 
with a woman with whom, if his wife were dead, he could not lawfully 
contract marriage by reason of her being within the prohibited degrees 
of consanguinity (whether natural or legal) or affinity : 

(7) “ Bigamy with adultery” means adultery with the same woman 
with whom, the bigamy was committed : 

(8) ‘* Marriage with another woman” means marriage of any per- 
son, being married, to any other person, during the life of the former 
wife, whether the second marriage shall have taken place within the 
dominions of Her Majesty or elsewhere : 

(?) ‘* Desertion” implies an abandoument against the wish of the 
person charging it: and | 

(10) * Property” inclades, in the case of a wife, any property to 
which she is entitled for an estate in remainder or reversion, or as a 
trustee, executrix, or administratrix ; and the date of the death of the 
testator or intestate shall be deemed to bethe time at which any such 
wife becomes entitled as executrrix or administratrix. 


11.—Jurisdiction. 


4. ‘The jurisdiction now exercised by the High Courts in respect of 
ae divorce a mensa et toro, and in all other causes, 
Matrimonial jurisdiction ; : 

of High Courte te beexer- 841t8, and matters matrimonial, shall be exer- 

cised eubjert to Act. cised by such Courts and by the District Courts 

a ad subject to the provisions in this Act contained, 

and not otherwise : except so far as relates the granting of mafriage- 
licenses, which may be granted as if this Act had not been passed. 

Note. 

The High Court cannot entertaiu a suit of a matrimonial nature other- 
wise than as provided by the Indian Divorce Act; and therefore has no 
jurisdiction to make a decree of nullity on the ground thaf the marriage 
was invalid. Semble.—A marriage celebrated in accordance with the law 
of the domicile of the parties may be valid, although it would be invalid 
by the law of the place whero the marriage was celcbrated.—13 B. L. 
R., 109. 

5. Any decree or order of the iate Supreme Court of Judicature 

at Calcutta, Madras, or Bombay sitting on the 

Enforcement of decrees ae : ‘ P 
or orders ude heretofore ecclesiastical side, or of any of the said High 
by Supreme or HighCoart. (‘ourts sitting in the exercise of their matri- 
monial jurisdiction, respectively, in any cause or matter matrimonial, 
may be enforced and dealt with by the’said Ligh Courts, respectively, 
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as hereinafter mentioned, in Jike manner as if such decree or order had 
been originally made under this Act by the Court so enforcing or 
dealing with the same. 

6. All suits aud proceedings in causes and matters matrimonial, 
which, when this Act comes into operation, are 
pending in any High Court, shall be dealtéwith 
and decided by such Court, so far as may be, as if they had been origi- 
nally instituted therein under this Act. 


7%. Subject to the provisiong contained in this Act, the High Conrts 
Court to act on principles 80d District Courts shall, in all suits and pro- 
of Englith DivorceCourt. ceediugs hereunder, act and give relief on prin- 
ciples and rules which, in the opinion of the said Courts, are, as nearly 
as may be, conformable to the principles and rules on which the Court 
for Divorce and Matrimonial Causes in England for the time being acts 
and gives relief. 


Pending suites. 


Note. 

Where, in a divoree-snit, the co-respondent suo motu filed a written 
rtatement only four days before the hearing, and gave notice of it only the 
day before, the High Court refused an application to take it off the file, 
holding that a party who tenders a written statement of his own accord is 
not bound to present it before the first hearing.—4 B. L. R.,(O.C.) 51. 

8. The High Court may, whenever it thinks fit, remove and try 
Hixtraordinary juredic. 8D determine as a Court of original jurisdic- 
tion of High Court. tion any suit or proceeding instituted under 
this Act in the Conrt of any District Judge within the limits of its 
jurisdiction under this Act. 

The Tigh Court may also withdraw any such suit or proceeding, 
aud transfer it for trial or disposal to the Court 
of any other such District Judge. 

9. When any question of law, or usage having the force of law, 

arises at avy point in the proceedings previous 
Roference toHigh Court. + the hearing of any suit under this Act by a 
District Court or at any subsequent stage of such suit, or in the execu- 
tion of the deoree therein or order thereon, 
the Court may, either of ite own motion or on the application of 
any of the parties, draw upa statement of the case, and refer it, with 
the Conrt’s own opinion thereon, to the decision of the High Court. 

If the question hae arisen previous to or in the hearing, the District 
Court may either stay such proceedings, or proceed in the case pending 
such referenoe, and pass a decree coutingent upon the opinion of the 
High Court upon it. 

If a decree or order has been made, its execution shall be stayed 
until the receipt of the urder of the High Court upon such reference. 


ower to transfer suits. 
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IT.—Dissolution of Marriage. 
10. Any husbaud may present a petition tothe District Court or 
When husband may peti- to the High Vourt, praying that his marriage 
PORN On GiskOlcions: may be dissolved, on the ground that his wife 
hag, since the solemnization thereof, been guilty of adultery. 

Any wife may present a petition to the District Court or to the 

When wife may petitio: High Court, praying that her marriage may be 
for dissolution. dissolved, on the ground that, since the solem- 
nization thereof, her hushand has exchanged his profession of Christi- 
anity for the profession of some other religion, and gone through a 
form of marriage with another woman ; 

or has been guilty of incestuous adultery, 

or of bigamy with adultery, 

or of marriage with another woman with adultery, 

or of rape, sodomy, or bestiality, 

vor of adultery coupled with such cruelty as without adultery would 
have entitled her to » divorce a mensa et toro, 

or of adultery coupled with desertion, without reasonable excuse, 
for two years and upwards. 

Every such petition chull state, as distinctly as the nature of the 
case permits, the facts on which the claim to 
have such murrisge dissolved is founded. 

11. Upon any such petition presented by a husband, the petitioner 

Adulterer tobe coies: shall make the alleged adultereraco-respondent 
poudent. to the said petition, unless he is excused from 
so doing on one of the following grounds, to be allowed by the Court :— 

(1.)—That the respondent is leading the life of a prostitute, and 
that the petitioner knows of no person with whom the adultery has been 
committed ; 

(2.)—Tbat the name of the alleged adulterer is unknown to the 
petitioner, although he has made due efforts to discover it ; 

(3.)—That the alleged adulterer is dead. 

.12. Upon any such petition for the dissolution of s marriage, the 

Court tobe eatisfied of Court shall satisfy itself, so far as it reasonably 
absence of collusion. can, not only as to the facts alleged, but also 
whether or not the petitioner has been in any manner accessory to, or 
conniving at, the going through of the said form of marriage, or the adul- 
tery, or has condoned the same, and shall also inquire into any counter- 
charge which may be made against the petitioner. 

13. In case the Court, on the evidence in relation to any such peti- 
tion, is satisfied that the petitioner’s case has 
not been proved, or is not satisfied that the al- 


leged adultery has been committed, 


Contents of petitiun. 


Dismissal of petition. 
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or finds that the petitioner has, during the marriage, been acces- 
sory to, or conniving at, the going through of the said form of marri- 
age or the adultery of the other party to the marriage, or has condoned 
the adultery complained of, 

or that ‘the petition is presented or prosecuted in pouaoe with 
either of the respondents, 

then and iu any of the said cases the Court shall dismiss the peti- 
tion. 

When a petition is dismissed by a District Court under this section, 
the petitioner may, nevertheless, present a similar petition tothe High 


Court. 
Note. 


The petitioner sned for adivorceon the ground of his wife's adultery. 
The adultery was admitted, but the respondent proved that her husband 
had been guilty of various acts of cruelty towards her, which disentitled 
him to have an unconditional divorce; and claimed on this ground a right 
to ® judicial separation with alimony, under sec. 15 of the Indian Divorce 
Act. She was at tho time of the suit living with the co-respondent. Held 
that the respondent was not entitled to a decree for judicial separation 
with ailmony. The Court has discretion under sec. 14 of the Act to refuse 
a decree for divorce if the petitioner has been guilty of cruelty, although 
the cruelty may havo been condoned. Secs. 13, 14, and 15 of the Indian 
Divorce Act commented on.—3 B. L. R., (O. Cc.) 136. 

Pawar to Onitt.to: pros 14. Incase the Court is satisfied on the 
nounce decree for dissulv- evidence that the case of the petitioner has 
ing matriage. 

been proved, 

and does not find that the petitioner has been in any manner acces- 
sory to, ro conniving at, the going through of thesaid form of marriage, 
or the adultery of the other party to the marriage, or has condoned the 
adultery complained of, 

or that the petition is presented or prosecuted in collusion with 
either of the respondents, 

the Court shall pronounce a decree declaring such marriage to be 
dissolved in the manner and subject to all the provisions and limitations 
in sections 16 and 17 made and declared : 

Provided that the Court shall not be bonnd to pronounce such 
decree if it finds that the petitioner has, during the marriage, been 
guilty of adultery, 

or if the petitioner has, inthe opinion of the Court, been guilty 
of unreasonable delay in presenting or prosecuting such petition, 

or of cruelty towards the other party to the marriage, 

or of having deserted or wilfully separated himself or herself from 
the other party before the adultery complained of, and without reason- 
able excuse, 

or of such wilful neglect or misconduct of or towards the other 
party as has conduced to the adultery. 
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No adultery sball be deemed to have been condoned within the 

meaning of this Act unless where conjugal co- 

habitation has been resumed or continued. 
Notes. 

The Courts in India will adopt as a guide, in the exercise of the jadi- 
cial discretion in granting or refusing a decree of dissolution of marriage 
given by sec. I4 of the Indian Divorce Act, the principles laid down in 
English decisions with regard to the corresponding section in the English 
Act (20 & 21 Vic., c, 85, sec. 31). The discretion to be exercised under sec. 
14 of the Indian Divorce Act must be a regulated discretion. The Court 
cannot grant or withhold a divorce on the mere footing that the petiti- 
oner’s adultery is more or less pardonable, or that it has been more or less 
frequent. There must be special circumstances attending the commission 
of such adultery or special features placing it in some category capable of 
distinct statement and recognition in order that the discretion may be fitly 
exercised in favour of a petitioner.—8 Bom. H. C. R., (O. C.) 48. 


See 3 B.L. B., (O. C.) 136, noted under sec. 13, 


15. In any suit instituted for dissolution of marriage, if the respon- 
Relief in case of opposi- Gent opposes the relief sought on the ground, 
tion on certain grounds. in case of such a suit instituted by a husband, 
of his adultery cruelty, or desertion without reasonable excuse, or, in 
case of such a suit instituted by a wife, on the ground of her adultery 
and cruelty, the Court may in such suit give to the respondent, on his 
or her application, the same relief to which he or she would havo been 
entitled in case he or she had presented a petition seeking such relief, 
and the respondent shall be competent to give evidence of or relating 
to such cruelty or desertion. 

Note.—Sco 3B. L. R., (0. C.) 136, noted under see. 138. 

16. Every decree for a dissolution of marriage made by a High 

Decrees for dissolution CoUrt, not being a confirmation ot a decree of 
to be nisi. a District Court, shall, in the first instance, be 
a decree nisi, not to be made absulute till alter tue expiration of such 
time, vot lees than six months from the pronouncing thereof, as the 
High Coart by general or special crder from time to time directa. 

Daring that period any person sball be at liberty, in such manoer as 
the High Court by general or special order 
from time to time directs, to show cause why 
the said decree should not be made absolute by reason of the same hav- 
ing been obtained by collusion or by reason of material facts not being 
brought before the Court. 

On cause being so shown, the Court shall deal with the case by 
making the decree absolute, or by reversing the decree nisi, or by re- 
quiring forther inquiry, or otherwise as justice may demand. 

The High Court may order the costs of counsel and witnesses, and 
otherwise arising from such cause being shown, to be paid by the par- 


Condonation. 


Collusion. 
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ties or such one or more of them as it thinks fit, inclading a wife if she ' 


have separate property. 

Whenever a decree nist has been made, and the petitioner fails, 
within a reasonable time, to move to have such decree made absolute, 
the High Uourt may dismiss the suit. 

Notes. 

Counsel moved, under sec. 16 of Act IV of 1869, to make absolute a 
decree nist which had been obtained in an ex parte case. There was some 
doubt as to whether the respondent had been sufficiently served with 
notice of the application, and the question arose as to whether the respon- 
dent could come in to show cause against the decree nist, it having been 
made against her. Puear, J.:‘‘ lam inclined to think that the parties 
against whom the decree was made cannot come in to show cause against 
it. It was only intended that any party other than the parties to a suit 
shoniddoso. I think you are entitled to have the decree made absolate, 
without looking too closely as to whether respondent had sufficient notice. 
—4 B. L. R., (0. C.) 52. 

A wife sued for dissolution of her marriage on the grounds of her 
husband's adultery and cruelty. The respondent did not appear or file an 
answer, and the case was heard ez parte and resulted in adecree nist being 
passed. Subsequen.ly, and before the decree was made absolute, the res- 
aint applied for liberty to interveno under the provisions of cl. (c), sec. 

6 of the Divorce Act, the application being based on affidavits alleging, 
anter alia, collusion on the part of the petitioner. Held, following King v. 
King, I. L. R., 6 Bom. 416, that tho respondent could not be aliowed to in- 
tervene or be heard when the decree came on to be made absolute, but that 
the affidavits shonld be filed, and that notice shonld be given to the peti- 
tioner that the decree would not be made absolute until the matter set out 
in the affidavits as regarded the collusion had been cleared up.—I. L. R., 
17 Cal. 570. 

Sanhinaiion ai deorks 17. Uvery decree for a dissolution of 
for Dissolution by District marriage made by a District Judge shall be 


Judge. subject to confirmation by the High Court. 


Cases for confirmation of a decree for dissolution of marriage shall 
be heard (where the number of the Judyes of the High Court is three 
or upwards) by a Court composed of three such Judges, and in case of 
difference the opivion of the majority shall prevail, or (where the num- 
ber of the Judges of the High Qourt is two) by a Court composed of 
auch two Judges, and in cuse uf difference the opinion of the senior 
Judge shall prevail. 


The High Court, if it think farther enquiry or additional evidence 
to be necessary, may direct such euquiry to be wade, or such evidence 
to be taken. 


The result of such enquiry and the additional evidence shall be 
certified to the High Court by the District Judge, and the High Court 
shall thereupon make au order confirming the decrce for dissolution of 
marriage, or such other order as to the Court seems fit : 
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Provided that no decree shall be confirmed under this section till 
after the expiration of such time, not less than six months from the 
pronouncing thereof, as the High Court by general or special order 
from time to time directs. 


During the progress of the suit in the Court of the District Judge, 
ANY person suspecting that any parties to the suit are or have been act- 
ing in collusion for the purpose of obtaining a divorce, shall be at li- 
berty, in such manner as the High Court by general or special order 
from time to time directs, to apply to the High Court to remove the 
suit under section 8, and the High Court ehall thereupon, if it think fit, 
remove such suit and try and determine the same as a Court of original 
jurisdiction, and the provisions contained in section 16 shall apply to 
every suit so removed ; or it may direct the District Judge to take such 
steps in respeet of the alleged collusion as may be necessary to enable 
him to make a decree in accordance with the justice of the case. 


Notes. 

Act XTV of 1859, see. 1, cl. 16, does not apply to divorco suits. A de- 
cree of an High Court contirming the decree by a District Jadge for diago- 
Intion of marriage reversed, so far as it affected the co-respondent and con- 
demned him in costs. The circumstances of the caso took it ont of the 
general role not to reverse the concurrent findings of two Courts on a ques- 
tion of fact --lv B. La BR. 30. 

See}. LU. R., 18 Cal. 252, noted under see. 2. 


IV.—Nullity of Marriage. 


18.) Any husband or wife may present a petition to the District 
Petition fur decree of Court or to the High Court, praying that his or 
nullity. her marriage may be declared null and void. 


Notes. 

Where the petitioner, a member of the Church of England, came to 
India about the year 1867, his domicile of origin being then English, and 
in 1871 married the illegitimate sister (since deceased) of his second wife 
whom he subsequently married in 1887, it being uncertain what his domi- 
cile was nt the date of his first marriage. Held, in a suit for nullity of 
marriage, that either the petitioner carried with him to India the laws as 
to capacity to marry by which he was originally governed, or ho was 
governed, by the law of tho class to which he belonged, and that in either 
case the marriage could not be supported. Lopez, v. Lopez. I. L. R., 12 Cal., 
7U6, referred to and applied.—1L. L. R., 17 Cal. 324. 

See 15 B, L. R., 109, noted undor sec. 4. 


Grounds of decree. 19. Such decree mats be made on any of 
the fullowing grounds :— 

(1.)—That the respondent was impotent at the time of the marri- 
age and at the time of the institution of the suit ; 

(2.)--That the parties are within the prohibited degrees of con- 
sauguinity (whether natural or Jegal) or affinity ; 


378 INDIAN DIVORCE. [Szcs, 20-24. 


(3,)}—That either party was a lunatic or idoit at the time of the 
marriage. 

(4.)—That the former husband or wife of either party was living 
at the time of the marriage, and the marriage with such former hus- 
band or wife was then in force. 


Nothing in this section shall affect the jurisdiction of the High 
Court to make decrees of nullity of marriage ou the ground that the 
consent of either party was obtained by force or fraud. 

Note.—See I. L. B., 17 Cal. 324, noted under sec. 18. 


20. Every decree of nullity of marriage made by a District Judge 

Confirmation of Distric. Shall be subject to confirmation by the High 

Judge’s decree. Court, and the provisions of section 17, clauses 
1, 2, 8, aud 4, shall, mutates mutandis, apply to such decrees. 


91. Where a marriage is auoulled on the ground that a former 
Children of annulled busband or wife was living, and it is adjndg- 
marriage. ed that the subsequent murriage was contract- 
ed in good faith anc with the full belief of the parties that the former 
husband or wife was dead, or when a marriage is annulled on the ground 
of insanity, children begotten before the decree is made shall be speci- 
fied in the decree, and shall be entitled to succeed, in the same man- 
ner as legitimate children, to the estate of the purent who at the time 
of the marriage was competent to contract, 


V.—Judicial Separation, 


92. Nodecree shall hereafter be made for a divorce a mensa et 

toro, but the husband or wife muy obtain a de- 

a Liha pean judiedal cree of judicial separation, on the ground of ad- 

separation obtainable by  ultery, or cruelty, or desertion without reason- 

husband or wife. able excuse for two years or upwards, and such 

decree shall have the effect of a divorce a mensa et toro, under the exis- 
ting Jaw, and such other legal effect as hereinafter mentioned. 


93. Application for judicial separation on any one of the grounds 
Application for separation aforesaid may be made by-either husband or 
made by petition. wife by petition to the District Court or the 
High Oourt ; and the Court, on beiug satisfied of the trath of the state- 
mente made in such petition, and that there is no legal ground why the 
application should not be granted, may decree judicial separation accord- 
ingly. 
24. In every case of a judicial separation under this Act, the wife 
Secareied wite: Seemed shall, from the date of the sentence, and whilst 
epinster with respect toaf- the separatiou cobtinnes, be considered as un- 
der-aoguired property. married with respect to property of every des- 
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cription which she may acquire, or which may come to or devolve upon 
her. 

Such property may be disposed of by her in all respects a8 an 
unmarried woman, aud on her decease the same shall, in case she dies 
intestate, go asthe same would have gone if her husband had been 
then dead : 

Provided that, if any sach wife again cohabits with ber husband, 
all such property as she may be entitled to when such cohabitation 
tukes place shall be held to her separate use, subject, however, to any 
wgreement in writing made between herself aud her husband whilat 
separate. 

25. In every case of a judicial separation under this Act, the wife 

Separated wife deemed Shull, whilet so separated, be considered as an 
Roimeter for purposes of unmarried woman for the purposes of contract, 
POS ane and wrongs and injuries, aud suing and being 
sued in any civil proceeding ; and her husband shall not be liable in 
reapecs of any contract, act, or costs entered iuto, done, omitted, or in- 
curred by her during the separation ; 

Provided that, where, upon any such judicial separation, alimony 
has been decreed or ordered to be paid to the wife, and the same is not 
duly paid by the husband, he shall be liable for necessaries supplied for 
her use; 

Provided also that nothing shall prevent the wife from joining, 
at any time during such separation, io the exercise of any joint power 
given to herself and her husband. 


Reversal of Decree of Separation. 


26. Any husband or wife, upon the application of whose wife or 
iiicroase capeenlonnel: husband, as the case may be, adecree of judi- 
tained during absence of Clal Sepuxration has been pronounced, may, at 
Mee vr wile may be any time thereafter, present a petition to the 
Court by which the decree was pronouveed, 
praying fora reversal of such decree, on the ground that it was obtain- 
ed in hig or herabseuce, and that there was reasonable excuse for the 
alleged desertion, where desertion was the ground of such decree, 

The Court may, on being satisfied of the truth of the allegations 
of such petition, reverse the decree accordingly ; but such reveraul shall 
vot prejudice or affect the rights or remedies which any other person 
would have had, in case it had not been decreed, in respect of apy debte, 
contracts, or acts of the wife incurred, entered into, or done between the 
times of the sentence of separation and of the reversal thereof. 

V £.— Protection-orders. 


Deserted wife may apply 27. Any wife to whom the fourth sec- 
to Court for protection. ticn of the Icdian Succession Act, 1865, does 
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not apply, may, when deserted by her husband, present a petition to the 
District Court or the High Court, at any time after such desertion, 
for an order to protect any property which she may have acquired or 
may acquire, and any property of which she may have become possessed 
or may become possessed after such desertion, against her husband or 
his creditors, or any person claiming under him. 


98. The Court, if satisfied of the fact of such desertion, and that 
Conrt may grant protec: the same was without reasonable excuse, and 
tion-order. that the wife igs maintaining herself by her own 
industry or property, may muke and give to the wife an order protect- 
ing her earnings aud other property from her husband and all cre- 
ditors and persons claiming under him. Every such order shall state the 
time at which the desertion commenced, aud shall, as regards all per- 
sous dealing with the wife in reliance thereou, be conclusive as to such 
time. 


99. ‘The husband or any creditor of, or person claiming under, 
Discharge ur variation £ him inay apply to the Court by which sach or- 
orders. der was made for the discharge or variation 
thereof, and the Court, if the desertion has ceased, or if for any other 
reason itthink fit sotu do, may discharge or vary the order accordingly, 


30. If the husband or any creditor of, or person claiming ‘under, 
Liability of husband aviz- the husband, seizes or continues to held any 
ing wife's property after property of the wife after notice of any such 
noticu of ordor. order, he shall be liable, at the suit of the wife 
(which she is hereby empowered to bring), to return or Celiver to her 
the specific property, and also to pay her a sum equal to double its value. 
31. So long as any such order of protection remains in force, the 
Wife's legal position du. Wife shall be and be deemed to have been, du- 
ring continuance of order. ring guch desertion of her, in the like position 
in all respects, with regard to property and contracts and suing and 
being sued, as she would be under this Act if she obtained a decree of 
judicial separation. 


PII.— Restitution of Conjuaal Righis. 


32. When either the husband or the wife has, without reason- 
Petition for restitutionof 2ble excuse, withdrawn from the society of the 
Conjugal rights. other, either wify or hnsband may apply, by 
petition to the District Court or the High Court, for restitution of con- 
Jugal rights ; and the Court, on being satistied of the trnth of the state- 
ments made in such petition, and that there is no Jegal ground why the 
application should not be granted, may decree restitution of conjugal 
rights accordingly. 


Secs. 33-36. | INDIAN DIVORCE. 381 


33. Nothing shall be pleaded in answer to a petition for restitu- 
. = tion of conjugal rights, which wonld not be 
Pieerermenige ground for a suit for judicial separation or for 


a decree of nullity of marriage. 
VIIL—Damages and Costs. 


34. Any husband may, either in a petition for dissolution of mar- 
Husband may claim da. Titge or for judicial separation, or in a petition 
mages from adulterer. tothe District Court or the High Court limited 
to such object only, claim damages from any person on the ground of 
his having committed adultery with the wife of such petitioner. 

Sach petition shali be served on the alleged adulterer and the wife, 
unless the Court dispenses with such service, or directs some other seur- 
vice to be substituted. 

The damages tu be recovered on any such petition shall be ascer- 
tained by the said Court, although the respondents or either of them 
may not appear. 

After the decision has been given, the Court may direct in what 
manner such damagea shall be paid or applied. 

35. Whenever in uny petition presented by a hasband the alleg- 

Powor to order adulterer @d adulteror has been made a co-respondent, 
to puy cosin. and the adultery has been established, the Court 
may order the co-respondent to pay the whole or any part of the costs 
of the proceedings : 

Provided that the co-respondent shall not be ordered to pay the 
petitioner's costs— 

(1) if the respondent was, at the time of the adultery, living apart 
from her husband, and leading the life of a prostitute, or 

(2) if the co-respondent had not, at the time of the adultery, reason 
to believe the respondent to be a married woman. 

Whenever avy application is made under section 17, the Court, if 

Power to order litigiuug 10 thinks that the applicant had no grounds or 
intervenor to pay custs. no sufficient grounds for intervening, -may 
order him to pay the whole or any part of the costs occasioned by the 
application. 

IX .— Alimony. 

36. In any suit under this Act, whether it be instituted by a hus- 
band or a wife, and whether or not she has ob- 
tained an order of protection, the wife may 
present a petition for alimony pending the suit. 

Such petition shall be served on the hasband ; and the Court, on 
being satisfied of the truth of the statements therein contained, may 
make such order on the husband for payment to the wife of alimony 
pending the suit as it may deem just : 


Alimony pen lente Lite. 
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Provided that alimony pending the suit shali in no case exceed 
one-fifth of the husband’s average nett income for the three years next 
preceding the date of the order, and shall continue, iu case of a decree 
for dissolution of marriage or of nullity of warriage, uutil the decree is 
made absolute or is confirmed, as the cause nay be. 

Note.—See I. L. R., 14 Madr. 88, noted under sec. 15 of the Letters 
Patent. | 

37. The High Court may, if it think fit, on any decree absolute 

Power to order perma. eclarivg a marriage to be dissolved, or on any 
neut alimony. decree of judicial separation obtained by the 
wife, 

and the District Judge may, if he thinks fit, on the confirmation 
of any decree of his, declaring a marriage to be dissolved, or ou any de- 
cree of judicial separation obtained by the wife, 

order that the husband shall, to the satisfaction of the Court, secure 
to the wife such gross sum of woney, or such annual sum of money for 
any term not exceeding her own life, as, having regard to her fortune 
(it avy), to the ability of the husband, and to the conduct of the parties, 
it thinks reasonable ; and for that purpose mvy cause a proper instru- 
ment to the executed by all necessary parties. 

In every such case the Court may make an order on the husband 

Power to order monthly for payment to the wife of such mouthly or 
or weekly puyments. weekly suins for her maintenance and support 
as the Coort may think reasonable : 

Provided that, if the husbaud afterwards from any cause becomes 
unable to make such payments, it shall be lawful for the Cours to dis- 
charge or modify the order, or temporarily to suspeud the same as to 
the whole or auy part of the money so ordered to be paid, and again to 
revive the same order wholly or in part, ay tou the Court seems fit. 

Note. 

A husband brought a suit for divorce against his wife on the ground 
of her adultery ; thevo-respondent appeared in that suit. The respondent 
appealed on the ground (inter alia) that, on the evidence, the Court ought 
to have held that the adultery was not proved. Held that in that appeal 
the vo-respondent was vot entitled wo be heard in opposition to the appeal. 
The Court has power, undor sec. 37 of Act IV. of 1869, to order permanent 
alimony to the wife, when a husband obtains a divorce on the grouud of her 


adultery. When the marriage is dissolved on account of the adultery of the 


wife, she is uot ontitled to have access to the children of the marriage.—a. 
B. L. KR, 7). 


38. no all cases in which the Court makes any decree or order 
Canis any! dicot: spay: for alimony, it may direct the same to be 
meut of alimony to wife or puid either to the wife herself, or to any trus- 
Pa-Der touasee: tee ou her bebalf to be approved by the Court, 
and may impose any terms or restrictions which to the Court seem ex- 
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pedient, and may from time to time appoint a new trustee, if it appears 
to the Court expedient so to do. 


AN .— Settlements. 
39. Whenever the Court prononnees a decree of dissolution of 
marriage or judicial separation for adultery of 
Power to order settle- Sue Wie eee & 

ment of wife's property for the wife. if it is made to appear to the Court 
benefit of husband and that the wife is entitled to any property, the 

children. . re a : 
Court may, ifit think fit, ordersuch settlement 
as it. thinks reasonable to be made of such property or any part thereof, 
for the benefit of the husbaud, or of the clildren of the marriage, or of 


both. 


Any instrament executed puranant to any order of the Court at the 
time of or after the pronouncing of a decree of dissolution of marriage 
or judicial separation shall be deemed valid notwithstanding the exist- 
ence of the disability of coverture at the time of the execution thereof. 


The Court may direct that the whole or any part of the damages 
recovered under section 34 shall be settled for 
the benefit of the children of the marriage, or 
as a provision for the maintenance of the wife. 


Settlement of damages. 


The Iligh Court, after a ¢ 
Inquiry into existence of 40. The ligl ee ra decree abso- 
ante-nuptial or poat-pups Inte for dissolution of marriage, or a decree 
tial settlumeanta. of nullity of marriage, 


and the District Court, after its decree for dissolution of marriage 
or of nullity of marriage bas been confirmed, 


may inquire into the existence of ante-nuptial or post-nuptial settle- 
ments made on the parties whose marriage is the subject of the decree, 
xnd may make such orders, with reference to the application of the 
whole ora portion of the pronerty settled, whether for the benefit of 
the husband or the wife, or ot the children (if any) of the marriage, or 
of buth children and parents, as to the Court seems fit: 


Provided that the Court shall not make any order for the benefit 
of the parents or either of them at the expense of the children, 


Note. 

A wife brought a suit for dissolution of marriage on the ground of her 
hasband’s adultery and desertion. The desertion took place twenty-four 
years before the suit was brought, and ever since the husband had made 
his wifenn allowance. Latterly his circumstances had considerably im- 
proved. The Court gave a decree for dissolution, but in determining the 
suitable amount of permanent alimony, it took into consideration the cir- 
cumstances of the husband at the time of the desertion, and refused to 
wive the wife the full advantago of the present improved circumstances of 
the husband.—6 B. L. B., Av. 153. 
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X1.—Custody of Children. 


41. In any suit for obtaining a judicial separation the Court may 
from time to time, before making its decree, 
Power to make ordern as : ; 

to cnatody of children in make such interim-orders, and may make such 
snjl for separation. provision in the decree, ns it deems proper with 
respect to the custody, maintenance, and education of the minor chil- 
dren, the marriage of whose parents is the subject of such suit, and 
may, if it think fit, direct proceedings to be taken for placing such 

children under the protection of the saidjConrr. 


42. The Court, after» decree of judicinl separation, may, upon 
Power to make such or- application (by petition) for this purpose, 
ders after decree. make, from time to time, all such orders and 
provision, with respect to the custody, maintenance, and education of 
the minor children, the marriage of whose parents 1s the subject of the 
decree, or for placing such children under the protection of the said 
Court, us might have been made by such decree or by interim-orders 
iu case tho proceedings for obtaining such decree were still pending. 


Note. 

A petition for judicial separation by a wife contained a statement. in 
the body thereof to the effect that the potitioner was desirous of having 
the custody of a child born of the marriage, but contained no prayer to 
that effect, The respondent appeared and filed an answer to the petition, 
in which he expressly noticed that portion of the petition. Pending the 
hearing of the potition, an application was made by the petitioner for the 
sustody of the child pendente lite, which was opposed by the respondent and 
refused. After decree made for judicial separation, the respondent not 
appearing at the hearing, an application was made by the petitioner, under 
the provisions of sec. 42 of the Act, for the custody of thechild. No notice 
of such application was given to the respondent. Held, that it was the more 
correct procedure, having regard to the provisions of section 42, not to in- 
clude a prayer for the custody in the original petition, and thar fol- 
lowing tho decision in Horne v. Horne, 30 L. J. P. and M., 200, and Wil- 
kinson v. Wilkinson, 30 L. J. P. and M., 200 note, it was unnecessary 
under the circumstances to rive further notice ef the application to the res- 
pondont, Jl6ké further on the merits that the petitioner was cutitled to the 
order asked for.-—1. 1. R., 18 Cal. 473. 


43. In any suit for obtaining a dissolution of marriage or a de- 


ee of nullity of marriave institut ‘e- 
Power teanekeondumane. oo . ge instituted in, or re 


to custody of children in moved to, a Iligh Court, the Court may from 
suite for diasvlution or 


. ’ 2 ; e refore sa dey yits a . S 
nullity. time to time, before making its decree absolute 


or its decree (as the case may be), make suck 


interim-orders, 8nd may make such provision in the decrees absolute or 
decree, 


and in any such suit instituted in a District Court, the Court may 
from time to time, before its decree is contirmed, make such inierim- 
orders, and may make such provision on such confirmation, 
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as the High Court or District Court (as the case may be) deems 
proper with respect to the custody, mainteuance, and education of the 
winor children, the marringe of whose parents is the subject of the suit ; 

and may, if it think fir, direct proceedings to be taken for placiog 
such children under the protection of the Court. | 


ERR gee eee Oem 44, The High Court, after a decree ab- 
dera after deciee or con- solute for dissolution of marriage or a decree 
pemehon: of nullity of marriage, 

and the District Court, after a decree for dissolution of marriage 
or of nullity of marriage has been contirmed, 

may, upon application by petition for the purpose, make from time 
to time all such orders and provisivns, with respect to the custody, main- 
tenance, and education of the minor children, the marriage of whose 
parents was the subject of the decree, or for placing such children 
under the protaction of the said Coart, as might have been made by 
such decree absolute or decres jas the case may be) or by such interim- 
orders as aforesaid. 


ANIl,—-Frocedure. 


45. Subjest to the provisions herein contained, all proceedings 

under this Act between party and party shall 

ie Civil Procedure be regulated by the Code of Civil Proce- 
ee dure. 

46. The forms set forth in the schedule to this Act, with such 

Forme of petitions and V4rlation as the circumstances of each cage re- 

statements. quire, may he used for the respective purposes 

mentioned in such schedule, 


47. livery petition under this Act for a decree of dissointion of 
marriage, or of nullity of marriage, or of judi- 
cial separation, shail* state that there is not 
Petition toatate absence 80y Collusion or connivance between the peti- 
of collusion. tioner and the other party to the marriage. 
The statements contained in every petition under this Act shall be 
verified by the petitioner or some other com- 
petent person in manner required by law for 
the verification of plaints, and may at the hearing be referred to as evi- 
dence. 
43. When the husband or wife isa lunatic or idiot, any suit under 
Suits on behalf of luna: this Aet (other than a snit for restitution of 
tics. conjugal rights) may be brought on his or her 
behalf by the committee or other person entitled to his or her custody. 


* Certain words, wiich were repealed by Act VII. of 1350, have been onsitced. 
mu 49 


Stamp on petition. 


Statements to be verified. 
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49. Where the petitioner is a minor, be or she shall sue by his or 

her next friend to be approved by the Coart ; 

Balle 07 nore: and no petition presented by a minor under this 

Act shall be filed until the next friend has uudertaken in writing to be 

answerable for costs. 

Sach undertaking* shall be filed in Court, and the next friend shall 

thereupon be liable in the same manner and to the same extent as if 
he were w plaintiff in an ordinary suit. 


50. Every petition under this Act shall be served on the party to 
be affected thereby, either within or without 
British India, in euch manner as the High 
Court by general or special order from time to time directs : 

Provided that the Court may dispense with such service altogether 
in case it seems necessary or expedient so to do. 

51. The witnesses in all proceedings before the Court, where their 
attendance can be had, shall be examined or- 
ally, and any party may offer himself or herself 
aa 4 witness, and ebail be examined, aud may be cross-examined and 
re-cxumined, like any otber wituess : 


Service of petition. 


Mode of taking evidence. 


Provided that the parties shall be at liberty to verify their res- 
pective cuses in whole or in part by affidavit, but so that the deponent 
in every such affidavit shall, on the application of the opposite party, 
or by direction of the Court, be subject to be cross examined by or on 
bebalf of the opposite party orally, and after such cross-examination 
may be re-examined orally as atoresaid by or on behalf of the party 
by whom such affidavit was filed. 


53. Onany petition presented by a wife, praying that her mar- 
Competence of husband rlage may be dissolved by reasun of her hua- 
and wife to give evidence bund having been guilty of adultery coupled 
esto cruelty or desertion. = with gruclty, or of adultery coupled with de- 
sertion withvut reasonable excuse, the husband und wife respectively 
shall be competeut and compellable tu give evidence of or relating to 
such cruelty or desertion. 


63. The whole or any part of any proceeding under this Act may 
be heard, if the Court thinks tir, with closed 


Power to close dovurs. 
v doors. 


54. ‘The Court may from time to time adjoarn the hearing of any 
petition under this Act, and may require fur- 


Power to adjuurn. : nee ‘ 
: ther evidence thereon if is sees fit so te do. 


* Certain words, which were re; ealed by Acc VIL. ot 1870, have been omitred. Foe 
Quart-Bee, see unuw No. 7 of Sch. IL of thas Ac: 
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55. All decrees and ordera made. by the Court in any suit or 
_ateceduiubsol and aie proceeding under this Act shail be enforced 
peals from orders aud de- and may be appealed from, in the Jike manner 
peer as the decrees and orders of the Court made 
in the exercise of its or original civil jarisdiction are enforced and may 
be appealed from, under the laws, rules, and orders tor the time be- 
ing in force : ) 

Provided that there shall be no appeal from.a decree of a District 
Judge for dissolution of marriage or of nallitv of marriage : nor from 
the order of the High Court confirming or refusing to confirm such 
decree. 

Provided also that there shall be no sp- 


No appeal ae to costs. : ‘ 
re peal on the snbject of costs only. 


56. Any person may anneal to Her Majesty in Council from any 
Appeal to Qaeen in ‘ecree (other than a decree nzst) or order onder 
Corneil. this Act of a High Court made on appeal or 
other wise, 

and from any decree (other than a decree nisi) or order made in 
the exercise of original jurisdiction by Judges of a High Court or of 
any Division Court from which an appeal shall not lie to the High Court, 
when the High Court declares that the case is a fit one for appeal 

to Her Majesty in Council. 


AITI.—Remarriage. 


57. When six months after the date of an order of a High Court 
Liberty toparties to mar- confirming the decree for a dissolution of mar- 
ny Seale riage made by a District Judge have expired, 
or when six months after the date of any decree of a High Court 
dissolving a marriage have expired, and no appeal has been presented 
against such decree to the High Court in its appellate jurisdiction, 
or when any such appeal has been dismissed, 


or when io the result of any such appeal any marriage is declared 
to be dissolved, 


but not sooner, it shall be lawful for the respective parties to the 
marriage to marry again as if the prior marriage bad been dissolved by 


death : 


Provided that no appeal to Her Majesty in Council has been pre- 
sented against anv such order or decree. 


When such appeal bas been dismissed, or when in the result there- 
ot the marriage is declared to be dissolved, but not sooner, it shall be 
lawfal for the respective parties to tbe marriage to marry again as if 
the prior marriage had been dissolved by death. 
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58. No clergyman in Holy Orders of the* Church of England* shall 
easih-lecuyeouu aut be compelled to solemnize the marriage of 
compelled to solemnize aby person whose former marriage has beendis- 
Tonaien divor- solved on the ground of his or her adultery , or 
shall be liable to any suit, penalty, or censure for 
solemnizing or refusing to solemnize the marriage of any such perons. 
59. When any minister of any church or chapel of the said* charch 
Gagiiah: dainivee-welee refuses to perform such marriage-service bet- 
sing to perform ceremony ween any persons who but for such refusal 
topermituseofhis church, would be entitled to have the eame service per- 
formed in snch charch or chapel, such minister shall permit any other 
minister in Holy Orders of the said church, entitled to officiate within 
the diocese in which such church or chapel is situate, to perform such 
marriage-service in such church or chapel. 
XIV —Miscellaneous. 
60. Every decree for judicial separation or order to protect pro- 
Deores for'scparntion cr PETty, obtained by a wife under this Act, shall, 
rotection-order valid a+ until reversed or discharged, be deemed valid, 
pa rt oe with 0 far us neCeRSATY, for the protection of any 
person dealing with the wife. 

No reversal, discharge, or variation of snch decree or order shall 
affect any rights or remedies which any person would otherwise have 
had in respect of any contracts or acts of the wife entered into or done 
between the dafes of such decree or order, and of the reversal, dis- 
charge, or variation thereof. 

All peraons who in reliance on any such decree or order make any 

payment to, or permit any transfer or act to be 

Indemnity of persons made or done by, the wife who has obtained the 
making payment to wife oe . 

without notice tof revers,) same, shall, notwithstanding such decree or 

oe or protection- order may then have been reversed, discharged, 

or varied, or the separation of the wife from 

her husband may have ceased, or at some time since the making of the 

decree or order been discontinued, be protected and indemnified as if, 

at the time of such payment, transfer, or other act, auch decree or 

order were valid and still subsisting withont variation, and the separ- 

ation had not ceased or been discontinued, 

unless, at the time of the payment, transfer, or other act, such. per- 
sons had notice of the reversal, discharge, or variation of the decree 
or order, or of the cessation or discontinuance of the separation. 

61. After this Act comes into operation, no person competent to 

Rar of euit for criminal presenta petition under sections 2 and 10 shall 
conversation. maintain a suit for criminal conversation with 
his wife. 


Smeets 1. rs Sree eee earn rete ee. one ce ee eee eS ete ee 


® Certam words, which were repealed by Act XI 


ARATE A 


1. of 1878, have been omitted. 
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62. The High Court shall make ench rules nnder this Act as it 
may from time to time consider expedient, and 
roxy from time to time alter aud add tothe same: 
Provided that snch rules, alterations, and additions are consistent 
with the provisions of this Act and the Code of Civil Procedure. 
All sach rales, ulterations, and additions shall be published in the 


local official Gazette. ; 


Power to make rules. 


SCHEDULE OF FORMS. 


No. 1.—Pertit1on BY HUSEAND FOR A DISSOLUTION OF MARRIAGE WITH 
DAMAGES AGAINST CO-RESPONDENT, BY REASON OF ADULTERY, 
(See sectiois 10 and 84.) 


In the (High) Court of 

To the Hou’ble Mr. Justice [or To the Judge of ]. 
The day of 18 
The petition of A B of 


SHOWETH, 
1. That your petitioner was, on the day of one thourand 


eight hundred and , lawfully married to C B, then C D, spinster, 
* 


at , 
2. That, from his said marriage, your petitioner lived and cohabit- 


ed with his said wife at and at , in , and lastly at 

,in  ,andthat your petitioner and his said wife have had issue 
of their said marriage, five children, of whom two sons only survive, aged 
respectively twelve and fourteen years. 

3. That during the three yeara immediately preceding the day 
of one thousand eight hundred and , XY was constant- 
ly, with few exceptions, residing in the house of your petitioner at 

aforesaid, and that, on divers occasions during the said period, the dates 
of which are unknown to your petitioner, the said C B in your petitioner's 
said house committed adultery with the said X Y. 

4, That nocollusion or connivance exists between me and my said 
wife for the purpose of obtaining a dissolution of our said marriage or for 
any other purpose. 

Your petitioner, therefore, prays that this (Hon'ble) Court will 
decrec a dissolution of the said marriage, and that the said 
X Y do ;-ay the sum of Rupees 5,000 as damages by reason 
of his having committed adultery with your petitioner’s said 
wife, such damages to be paid to your petitioner, or‘other- 
wise paid or applied as to this (Hou'ble) Court seems fit. 


(Sigodd) A B. 
Form of Verification. 7 


I, A B, the petitioner named in the aboye petition, do declave that 
what is stated therein is true to the best of phy iuformation and belief. 


*ff the marriage was eolempiszed out of ia, the adultery must be shown to have 
been committed in India. Z . 
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No. 2.—RxsPONDEN?’s STATEMENT IN ANSWER TO No. I. 

In the Court of — the day of : 

Between A B, petitioner, 
© B, respondent, and 
X Y, co-respondent. 

C B, tho respondent, by D EK, her attorney [or vakil], in answer to 
the petition of A B, says that she denies that. she has on diversor any oc- 
casione committed adaltery with X Y, as alleged in the third paragraph 
of the snid petition. 

Wherefore the respondent prays that this (Hon’ble) Court will reject 
tho said petition. 

(Signed) C. B. 


+ iee- -- 


No. 3.—Co-RESPONDENT’S STATEMENT IN ANSWER TO No. I. 

In the (High) Court of The dny of 

Between A B, petitioner, 
C B, respondent, and 
X Y, co-respondent. 

X Y, the co-respondent, in answer to the petition filed in this cause, 
raith that he denies .nat he committed adultery with the said C B as al- 
leged in the snid petition. 

Wherefore the said X Y prays that this (Hon’ble) Court will re- 
ject the prayer of the said petitioner, and order him to pay 
the costs of and incident to the said petition. 

(Signed) X Y. 
No. 4.—Petition ror Decere or Necrity or MaARRIAce. 
(See section 18.) 
In the (High) Court of 
To the Hon’ble Mr. Justice [or To the Judge of  j. 
The day of 18. 
The petition of A B, falsely 
called A D. 
SHOWETH, 

1. That on the day of , one thousand eight hundred and 

, your petitioner, then a spinster, eighteen years of age, was married 
in fact, though not in law, to C D, then a bachelor of about thirty years 
of age, at [some place in India}. 

2. That from the day of , one thousand eight hundred and 

, until the month of , one thousand eight hundred and , your 
petitioner lived and cohabited with the said C D, at divers places, and 
particularly at = aforesaid. 

3. That the said C D has never consummated the said pretended 
marriage by carnal copulation. 

4. That, at the time of the celebration of your petitioner's said pre- 
tended marriage, the said C D was, by reason of his impotency or malfor- 
mation, legally incompetent to enter into the contract of marriage. 


o. That there is no collusion or connivance between her and the said 
C D with respect to the subject of this suit. 
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Your petitioner therefore prays that this (Hon’ble) Court will de- 
clare that the said marriage is null and void. 
(Signed) A B. 
Form of Verification : see No. £. 


No, 5.—PEtTITION BY WIFE FOR JUDICIAL SEPARATION ON THE GROUND OF BEL 
HUSBAND'S ADULTERY. 
(See Section 22.) 
In the (High) Coart of 


To the Hon'ble Mr. Justice [or Tothe Judge of + Jj. 
The day of 186 
The petition of C B, of , the wife of A B. 
Snewera, 
1. Tnatonthe day of , one thousand eight hundred and sizty 


, your petitioner, then C D, was lawfully married to A B at the 


Charch of , in the 

2. That, after ber said marriage, your petitioner cobabited with the 
anid A B at » and at , and that your petitioner and her said hus- 
band have issne living of their said marriaye, three children, to wit, &., &. 

3. That on divers occasions in or about the months of August, Sep- 
tember, and October, one thousand eight hundred and sixty , the said A B. 
at , aforesaid, committed adultery with KF, who was then living in 
the service of the said A B and your petitioner at their suid residence 
aforesaid. 

4, That on divers occasions in the months of October, November, and 
December, one thousand eight hundred and sizty ,thesaid A B,at  , 
aforesaid, committed adultery with G H, who was then living in the service 
of the said A B and soar petitioner at their said residence aforesaid. 

5. That no collusion or connivance exists between your petitioner and 
the said A B with respect to the subject of the present suit. 

Your petitioner therefore praya that this (Hon’ble) Court will de- 
cree a judicial separation (o your petitioner from: her said 
husband by reasou of his aforesuid adultery. 

(Signed) C B. 


Form of Verification : see No. 1. 





No. 6.—Sratement in Answer 10 No, 5. 
In the (High) Court of B against B. 
The day of : 
The respondent, A B, by W Y, hia attorney [or-vakil] saith,— 
1. That he denies that he committed adultery with BE F, as in the 
third paragraph of the petition alleged. 
2, That the petitioner condoned the said adultery with EF, if any. 
3. That be denies that he committed adultery with G H, as in the 
fourth paragraph of the petition alleged. 
4. That the petitioner condoned the said adultery with G Hi, if any. 
Wheiefore this rexpondeut prays that this ({lon’ple) 
Court will reject the prajer of the said petition 


‘Sigued) AD. 
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No. 7.—STaTEMENT IN REPLY TO No 6. 
Ia the (High) Court of B againat B. 
The day-of ‘ 

The petitioner, © B, by her attorney [or vakil], says— 

1, That she denies that she condoned the said adultery of the res- 
pondent with E F, asin the second paragraph of the statement in answer 
alleged. 

2. That, even if she had condoned the said adultery, the same has as 
been revived by the subsequent adultery of the respondent with G H, ks 
set forth in the fourth paragraph of the petition. 

(Signed) C B. 


-— anew - + 


No. 8.—PeririoN FOR A JUDICIAL SEPARATION BY REASON OF CEUELTY. 
(See Section 22.) 
In the (High) Court of 


‘l'o the Hon’ble Mr. Justice for To the Judgo of Is 
The day of _ 186 

The petition of A B (wife of C B) of - 
SHEWETH, 

1. That, on the day of ,one thousand eight hundred 
=a , your petitioner, then A D, spinster, was lawfully married to C 

A ‘ 

2. That, from her said marriage, your petitioner lived and cohabit- 

ed with her anid hnaband at until the day of ‘ one 
‘wn thousand eight hundred ‘and »When your petitioner separated from 


herasid hosband as hereinafter more particularly mentioned, and that your 
petitioner and her ‘suid husband have had no issue of their suid marriage, 

3. That, from and shortly after your petitioner's said marriage, the 
said C B habitually conducted himself towards your petitioner with preat 
harshness and cruelty, frequently abusing ber in the coarsest and most in- 
sulting language, aod beating her with his fists, with a cane, or with some 
other weapon. 

' 4. That, on an evening in or about the month of , one thousand 
eight hundred and , the said C B, in the highway, and opposite to the 
house in which your petitioner and the said C B, were then residing at 
aforesaid, endeavoured to knock your petitionor down, and was only pre- 
vented from so doing by the interference of I 1), your petitioner's brother, 

5. That subsequently, on the same evening, the said C B in his said 
house at - eferesaid struck your petitioner with bis clenched fist a 
violent blow on her face. 

6. That on oue Friday night in the month of ,one thousand 

eight hupdred and , the said C B, in , Without provocation, 
threw aknife at your petitioner, thereby inflicting a severe wound on 
her right pand. 

7. That on the afternoon of the day of ,one thousand 
eight hundred and , your petitioner, by reason of the great and con- 
tinued cruelty practised towards her by her said husband, with assistance 
withdrew from the house of her said husband to the house of her fathor at 

: that from and after the said day of , one thousand eight 
hundred and , your petitioner hath lived separate and apart from her 
ae husband, and hath never returned to his house or to cobabitation with 

UR. 
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8. That there is no collusion or connivance between your petitioner 
and her said husband with respect to the subject of the present suit. 
Your petitioner, therefore, prays that this (Hon'ble) Court will 
decree a judicial separation between your petitioner and the 
said C B, and also order that the said C B do pay the costs of 
and incident to these proceedings. (Signed) A B. 


Form of Verification : see No. 1. 





No. 9.—STaleMENT IN ANSWER TO No. 8. 
In the (High) Court of the day of : 
Between A B, petitioner, and 
C B, respondent. 
C B, the respondent, in answer to the petition filed in this cause, by W 
F, his attorney [or vakil], saith that he denies that he has been guilty of 


cruelty towards the said A B, as alleged in the said petition. 
(Signed) OC B. 


No. 10.—Psrition Fon REVERSAL OF DECREE OF SEPARATION. 
(See section 24.) 
In the (High) Court of 


To the Hon'ble Mr. Justice {or To the Judge of }. 
The day of 186. 
The petition of A B, of . 


Suewere, 

1. That your petitioner was, on the day of , lawfully 
married to 

2. Thatonthe day of , this (Hon’ble) Court, at the petition 
of . prouounced a decree affecting the petitioner to the effect follow- 


ing, to wit,— 
(Here set out the decree.) 
3. That such decree was obtained in the absence of your petitioner, 
who was then residing at ° 
[State facts tending to show that the petitioner did not know of the pro- 
ceedings ; and, further, that had he known he might have offered a sufficient de- 
fence. ] 
or 
That there was reasonable ground for your petitioner leaving his said 
wife, for that his said wife. 
Here state any legal grounds justifying the petitioner's separation from 
his wife.] 
Your petitioner, therefore, prays that this (Hon'ble) Court will re- 
verse the said decree, 
(Signed) AB. 


Form of Verification : see No. 1. 


No. 11.—Pertition ror PRotection-ORDEE, 
(See section 27.) 
In the (High) Court of 
To the Hon'ble Mr. Justice or To the Judge of 
he day of 186 
The petition of C B, of 
11 50 The wife of A B, 


ae AP 
e 
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Surwers, 

That on the day of she was lawfully married to A B, 

That she lived and cohabited with the said A B for years 
at , and also at , and hath had children, issne of her said 
marriage, of whom are now living with the applicant, and wholly 
dependent upon her earnings. 

That, on or about , the said A B, without any reasonable cause, 


deserted the applicant, and hath ever since remained separate and apart 
from her. 

That, since the desertion cf ber said huaband, the appllicant hath main- 
tained herself by her own industry [or on her own property, as the case may 
be}, and hath thereby and otherwise acquired certain property consisting of 
[here state yenerally the nature of the property). 

Wherefore she prays an order for the protection of her earnings 
and property acquired since thessid | dayof  , fromthe 
suid A B, aud from all creditors and persons claiming under 


him. (Signed) CB. 
ais 
No. 12.——Pervzion FOR ALIMONY PENDING THE 8017. 
(See section 36.) 
In the (High) Court of B against B. 
To the Hon’ble Mr. Justice [or To the Judge of }. 
The day of 186. 


The potition of C B, the lawful wife of A. B. 


SHEWETE, 

1. That the said A B has for some years carried on the business of 

» at , and from such business derives the nett annual income of 

from Rs. 4,000 to 5,000. 

2. That the said A B is possessed of plate, furniture, linen, and other 
effects at his said house aforesaid, all of which he acquired in right 
of your petitioner as his wife, or purchased with money he acquired through 
her, of tho value of Rs. 10,000. 

(83) Thut the said A B is entitled under the will of his father, subject 
to the life-interest of his mother therein, to property of the value of Rs, 5,000 
or some other considerable amount.* 

Your petitioner, therefore, prays that this (Hon’ble) Court will de- 
cree such sum or sums of mouey by way of alimony, pending the 
suit, ag to this (Hon’ble) Court may seem meet. 

(Signed) CB. 


Form of Verification: see No. 1. 


No. 13.—StTarementT iN answer To No. 12. 
In the (High) Court of B against 5B. 
A B, of , the above-named respondent, in answer to the 


petition for alimony, pending the suit, of C B, says— 
1. ‘Tn answer to the first paragraph of the said petition, I say that I 














® ‘The petitioner should state her husband's income as acccrately as possible.} 
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have for the last three years carried on the business of , at 
, and that, from such businegs, I have derived s nett annual income of 
Rs. 900, but less than Rs, 1,000. 


2. In answer to the second paragraph of the said petition, I say that 
I am possessed of plate, farniture, linen, and other chattels and effects nt 
my said house aforesaid, of the value of Rs. 7,000, but, asI verily 
believe, of no larger value. And I say that a portion of the said plate, 
furniture, and other chattels and effects of the value of Rs. 1,500, belonged 
to my said wife before our marriage, but the remaining portions thereof 
I have since purchased with my own monies, And I say that, rave ng here- 
in before set forth, Iam not possessed of the plate and other effects aa alleg- 
ed in the ssid paragraph in the said petition, and that I did not acquire 
the same as in the said petition also mentioned. 


8. I admit that I am entitled under the will of my father, subject to 
the life-interest of my mother therein, to property of the value of Rs. 5,000, 
that is to say, I shall be entitled under my said father’s will, upon the 
death of my mother, to a legacy of Rs. 7,00U out of which I shall have to 
pay to my father’s executors the sum of Rs. 2,000, the amount of a debt 
owing by me to his estate, and upon which debt I am now paying interest 
at the rate of five per cent. per annum. 

4. And, in further answer to the said petition, I say that I have no 
income whatever except that derived from my aforesaid busiueas, that such 
income, since my said wife left me, which she did on the day of 
last, has been considerably diminished, and that such diminution is likely 
to coutinve. And I aay that, out of my said income, I have to pay the 
annual sum of Rs. 100 for such interest as aforesaid to my Jate father's 
executors, and also to support myself and my two eldest children. 

5. And, in further answer to the said petition, I say that, when my 
wife left my dwelling-hoase on the day of last, she took with 
her, and has ever since withheld and still withholds from me, plate, watches, 
and other effects in the second paragraph of this my auswer mentioned, of 
the value of, as I verily believe, Rs. 800 at the least; and I also say that, 
within five days of her departure from my house as aforesaid, my raid wifo 
received bills due to me froin certain lodgers of mine, amounting in the 
aggregate to Res. , and that sho has ever since withheld and still 
withholds from me the same sum. 

(Signed) A B, 
No 14,—Unpvertakine py MINOR'S NEXT FRIEND 10 BE ANSWERABLE 
FOR RESPONDENT'S COSTS. 
(See section 49.) 

In the (High) Court of 
_ I, the undersigned A B, of , being the next friend of CD), who 
18 @ minor, nd who is desirous of filing a petition in this Court, under the 
Indian Divorce Act against D D of , hereby undertake to be responsible 
for the costs of the said D D in such suit, and that, if the said C D fail to 
pay to the said J) D when and in such manner as the Court shall order al] 
such costs of such suit asthe Court shall direct him [or her] to pay to the 
said D D, I will forthwith pay the same to the proper officer of this Court. 

Dated this day of 156 


(Signed) A B. 
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BRAHMO MARRIAGE, 
ACT No. III. OF 1872. 


Passep ON TEE 22npD Mancu 1872. 
. An Act to provide a form of Marriage in certain Cases. 
WuHeereas it is expedient to provide a form of marriage for persons 
eee who do not profess the Christian, Jewish, 
Hindo, Muobammadan, Parsi, Buddhist, Sikh- 
or Jaina religion, ‘and to legalize certain marriages the validity of 
which is doubtful ; It is hereby enacted as follows :— 


a eee 1. This Act extends to the whole of Bri- 
Commencement. tish India, and shall come into force on the 
passing thereof, 

2. Marriages may be celebrated under this Act between persons 

;, neither of whom professes the Christian or the 
eee ata patie Jewish, or the Hindu or the Muhammadan, or 
be celebrated. the Parsi or the Buddhist, or the Sikh or the 
Jaina religion, upon the following conditions :— 

(1).——-Neither party must, at the time of the marriage, have a 
husband or wife living : 

(2).—-The man must have completed his age of eighteen years, and 
the woman her age of fourteen years, according to the Gregorian cal, 
endar. 

(8).—Kach party must, if he or she has not completed the age of 
twenty-one years, have obtained the consent of his or her father or 
guardian to the Marriage : 

(4).—The parties must not be related to each other in any degree 
of consanguinity oraffinity which would, according to any law to which 
either of them is subject, render a marriage between them illegal. 

lst Provieo—No such law or custom, other than one relating to 
consanguinity or affinity, shall prevent them from marrying. 

2nd Proviso.—No law or custom as to consanguinity shall prevent 
them from marrying, unless a relationship oan be traced between the 
parties throngh some common ancestor, who stands to each of them in 
a nearer relationship than that of great-great-grand-father or greate 
great-prand-mother, or unless one of the parties is the lineal ancestor, 
or the brother or sister of some lineal ancestor, of the other. 

3. The Local Government may appoint one or more Registrars 

Appointment of marriage Uoder this Act, either by name or as holding 
Rogistrars. any office for the time being, for any portion 
of the territory subject to ite administration. ‘The officer so appointed 
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shall be called ‘ Registrar of Marriages noder Act III. of 1872,’ and is 
hereinafter referred to as ‘the Registrar.’ The portion of territory for 
which any such officer is appointed shall be deemed his distriot, 


4. When a marriage is intended to be solemnized under this Act, 
One of the parties to in. 08 of the parties must give notice in writing 


tended marriage to give to the Registrar, before whom it is to be solem- 
notice to Registrar. nized 


The Registrar to whom such notice is given must be the Regis- 
trar of a district within which one at least of the parties to the marri- 
age has resided for fourteen days before such notice is given. 

Such notice may be in the form given in the first schedule to this 
Act. 
5. The Registrar shall file all such notices and keep them with’ 
Woltue 46\be: fica aud the records of his office, and shall also forthe 
copy entered in the Marri- with enter a true copy of every such notice in 
age Notice Book. a book to be for that purpose furnished to him 
by the Government, to be called the ‘‘ Marriage Notice Book under 
Act ILI. of 1872,” and such book shall be open at all reasonable times, 
without fee, to all persons desirous of inspecting the same, j 
6. Fourteen days after notice of an intended marriage has been 
ays given under section four, such marriage may 
Objection to marriage. ‘ye solemnized, unless it has been previously 
objected to in the manner hereivafter mentioned. 

Any person may object to avy such marriage on the ground that it 
would contravene some one or more of the conditions prescribed in 
clauses (1), (2), (3), or (4) of section two. 

The nature of the objection made shall be recorded in writing by the 
Reyistrar in the register, andshall, if necessary, be read over and 
explained to the person making the objection, and shall be signed by 
him or on his behalf. 

7. On receipt of sach notice of objection the Registrar shall not 

Procedare on receipt of proceed to solemnize the marriage anti] the: 
objection. lapse of fourteen days from the receipt of such 
objection, if there be a Court of competent jorisdiction open at the time, 
or, if there be on such Conrt open at the time, antil the lapse of fourteen. 
days from the opening of such Court. 

The person objecting to the intended marriage may file a suit in 

any Civil Court having local jurisdiction (other 

Objector may file suit. than a Court of Small Causes) for a declaratory 
decree, declaring tbat auch marriage would contravene some one or more 
of the conditions prescribed in clauses (1), (2), (3), or (4), of section two. 
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.:. §. The officer before whom such suit is filed aball reas = 

. the person presenting it a certificate to 
jena tt se saisos thas cach anit has been Sled, If euch wve- 
gistrar. tificate be lodged with the Registrar within 
fourteen days from the receipt of notice objection, if there be a Conrt 
of competent jurisdiction open at the time, or, if there be no such Conr$ 
open at the time, within fourteen days of the opening of such Court, 
the marriage shall not be solemnized till the decision of such Court has 
been given and the period, allowed by law for appeals from such de- 
cision, has elapsed ; or, if there be an appeal from such decision, till 
the decision of the Appellate Court has been given. 

If such certificate be not lodged in the manner and within the 
period prescribed in the last preceding paragraph, or if the decision of 
the Court be that such marriage would not contravene any one or 
more of the conditions prescribed in clauses (1), (2), (8), or (4), of 
section two, such marriage may be solemnized. 

If the decisi n of such Court be that the marriage in question 
would contravene any one or more of the conditions prescribed in clau- 
ees (1), (2), (8) or (4) of section two, the marriage shall not be solem- 
nized, 


9. Any Court, in which any such suit as is referred to in section. 
Court may fine when ob- seven is filed, may, if it shall appear to it that 
jection not reasonable. the objection was not reasonable and bona fide, 
inflict a fine, not exceeding one thousand rupees, on the person object- 
ing and award it,or any part of it, to the parties to the intended mar- 
riege. 
10. Before the marriage is solemnized, the parties and three wit- 
Declaration hy parties nesses shall, in the presence of the Registrar, 
and witnesses. sign 8 declaration in the form contained in the 
second schedule to this Act. If either party has not completed the age 
of twenty-one years, the declaration shall also be signed by his or her 
father or guardian, except in case of a widow, and, in every case, it 
aball be countersigned by the Registrar. 


‘ Note. 

See I. L. RB. 19 Cal. 289, noted under sec. 1] of Act XV of 1856 

(Merriage of Hindu Widows). 
11. The marriage shall be solemnized in the presence of the 
‘Marriagehowtobesolem. Registrar and of the three witnesses who sign - 
nized. ed the declaration. It may be solemnized in 
any form, provided that each party says to the other, in the presence 
and hearing of the Registrar and witnesses, ‘ J, [A,j take thee, [B,] to. 
be my lawfal wife (or husband). 


Secs.12-17.) +. BRAHMO MARRIAGE. 399 


“:4@. The marriage may be celebrated other than at the office of. the 
Place where marriage Registrar or at such other place, within: rem* 
may be solemnised. sonable distance of the office of the Registrar, 
as the parties desire, Provided that the Local Government may pres- 
cribe the conditions under which such marriages may be solemnised at 
places other than the Registrar's office, and the additional fees to be 
paid thereupon. 
18. When the marriage has been solemnised, the Registrar shall 
enter a certificate thereof in a book to be kept 
Pn ee eee by him for that purpose and to be called the 
‘Marriage Certificate Book ander Act III. of 1872,’ in the form given 
in the third schedule to this Act, and such certificate shall be signed by 
the parties to the marriage and the three witnesses, 


14. The Local Government shall prescribe the fees to be paid to 
the Registrar for the duties to be discharged by 
him under this Act. 


The Registrar may, if he think fit, demand payment of any such 
fee before solemnization of the marriage or performance of any other. 
duty in respect of which it is payable. 

The said Marriage Certificate Book shall at the reasonable times be 
open for inspection, and shall be admissible as evidence of the trath of 
the statements therein contained. Certified extracts therefrom sballon 
application be given by the Registrar on the payment to him by the 
applicant of a fee to be fixed by the Local Government for each such 
extract. 

15. Every person who, being at the time married, procures mare 

Penalty on married per- "age of himself to be solemnized under this 
gon marrying again under Act, shail he deemed to have committed an of- 
mets fence under section four hundred and ninety- 
four or section four hundred and ninety-five of the Indian Penal Code, 
as the case may be ; and the marriage so solemnized is void. 


16. Every person married under this Act who, during the life-time 
of his or her wife or husband, contracts any 
other marriage, shall be subject to the penalties 
provided in sections four handred and ninety-four and four hundred 
and ninety five of the Indian Penal Code for the offence of marrying 
agaio during the lifetime of a husband or wife, whatever may be the 
religion which he or she professed at the time of such second marriage, 
17. The Indian Divorce Act shall apply to all marriages contract- 
Indian Divorce Act to @d under this Act, and any such marriage may 
apply. be declared null or dissolved in the manner 
therein provided, and for the causes therein mentioned, or oa the 


Fecs. 


Panishment of bigamy. 
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ground that it contravenes some one or more of the conditions pres- 
oribed in clauses (1), (2), (8) or (4) of section two of this Act. 
18. The issue or marriages solemnized under this Act shall, if they 
Law to apply toissuoof ™arry under this Act, be deemed to be aubject 
marriages under Act. to the law to which their fathers were subject 
as tothe prohibition of marriages by person of consanguinity and 
affinity, and the provisoes to section two of this Act shall apply to them. 
19. Nothing in this Act contained shall affect the validity of any 
marriage not solemnized under its provisions ; 
ssaeaed or Seewios Gn nor shall this Act be deemed directly or indi- 
muder Act, rectly to affect the validity of any mode of con- 
tracting marriage ; but if the validity of any such mode shall hereafter 
come into question before any Court, such question shall be decided as 
if this Act had not been passed. 
20. All persons who have heretofore contracted marriages in the 
Registrar of marriagen Presence of at laest two witnesses, according to 
contracted before passin, apy form whatever, may at any time, previous 
of Act. to the first day of January 1873, have such 
marriage registered under this Act, and such marriages shall thereupon 
be deemed to be and to have been as valid as if they had been con- 
tracted and solemnised under this Act : Provided that persons who have 
such marriages registered under this section must, on such registry, 
sign a declaration in the form given in the fourth schedule to this Act, 


No marriage shall be registered under this section unless conditions 
(1), (8) and(4) of section two were complied with ; and no such marriage 
ahajl be regiatered under this section if, during its continuance, either 
party bas contracted a subsequent marriage. 


31. Every person making, signing or attesting any declaration or 

felaning deciar. Certificate prescribed by this Act, containing a 

hag gpl re pone statement which is false, and which he either 

taining falee staremente. = -nows or believes.to be false or does not believe 

to be trne, shall be deemed guilty of the offence described in section 
one haadred and ninety-nine of the Indian Penal Code. 


FIRST SCHEDULE. 
(See section 4.) 


Norics oy Maxaiace. 
To a Repistrar of Marriages under Act IIT of 1872 for the 
District. ‘ 
I hereby give you notide that a marriage under Act III of 1872 is in- 
tended tobe had, within three calendar months from the date hereof, bet- 
ween me and the other party herein named and described (that is to say): 
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Names. Comaiin, non or Profeaion| Age. {Dwelling rac Length of Residence 














3 
R 
Unmarried. = 
AB Widower, Landowner. ef 
Ss 

LE: | Ee ee aa eae ee mmm Ort ee et re a ot en we Coenen SOAS 
| ; . | @ 
5 
CD | Spinster. | .....scsesceesseees ae ee rere 
a 
| 
Witness my hand, this day of 8, 
(Signed) A. B. 
a 


SECOND SCHEDULE. 
(See section 1.) 
Declaration to be made by the Bridegroom, 


I. A B, hereby declare as follows :— 

1. I am to the present time unmarried: 

2. I do not profess the Christian, Jewish, Hindu, Mahammadan, Parsi, 
Buddhist, Sikh or Jaina religion. 

3. I have completed my age of eighteen years : 

4. Iam not related to C D (the bride] in any degree of consanguini- 
ty or affinity which would, according to the law to which I am subject, or 
to which the said C D is subject, and subject to the provisoes of clause (4) 
of section two of Act III of 1872, render a marriage between us illegal : 

[And when the bridegroom has not completed his age of twenty-one years : | 

5. The consent of my father [or guardian, as the case may be] has 
given toa marriage between myself and C D, and has not been revoked. } 

6. Iam aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to be false, or do 
not believe it to be true, I am liable to imprisonment, and also to fine. 

(Signed) A B (the bridegroom.) 


Declaration to be made by the Bride. 


I, C D, hereby declare as follows :— 

1. Iam at the present time unmarried : 

2. I do not profeas the Christian, Jowish, Hindu, Muhammadan, 
Parsi, Buddbist, Sikh or Jaina religion. 

3. Ihave completed my age of fourteen years: 

4. Iam not related to A B [the bridegroom} in uny degree of con- 
sanguinity or affinity which would according to the law to which I am sub- 
ject, or to which the said A B is subject, and subject to the provisces of 
sot (4) of section two of Act III of 1872, render a marriage between us 
illegal, 
- [And when the bride has not completed her age of twenty-one years, unless 
she isa widow: , 

Wn Sl 
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5. The consent of M N my father (or guardian, as the case may be] 
has been given to a marriage between myself and A B, and has not been 
revoked. } 

6. Iam aware that, if any statement in this declaration is false, and 
if in making such statement I either know or believe it to he false, or do 
not believe it to be true, I am liable to imprisonment, and also to fine. 

Signed in our presence by the abovenamed A B and CD: 

G H,) 
I J, > (three witnesses.) 
LJ 

[And when the bridegroom or bride has not completed the age of twenty- 
one years, except in the case of a widow: 

Signed in my presence and with my consent by the above A Band CD; 

MN, the father [or guardian] of the abovenamed 
A Blor C D, as the case may be.) 
(Countersigned) E F, 
Registrar of Marriages under Act ITI of 1872 for the 
District of Dated the day of 18 . 


; THIRD SCHEDULE. 


(See section 13.} 
Registrar's Certificate. 

I, E F, certify that, on the of 18 appeared before 
me A B and C D, each of whom in my presence and in the presence of 
three oredible witnesses, whoge names are signed hereunder, made the de- 
clarations required by Act III of 1872, and that a marriage under the said 
Act was solemnized between them in my presence. 

: (Signed) E F, 

Registrar of Marriages under Act IIT. of 1872 for the District of 





(Signed) A B, 
CD. 
GH, 
I a (three witnesses). 
KL, 
Dated the day of 18 
a 


FOURTH SCHEDULE. 
(See sectton 20.) 
Declaration to be made by the Husband. 

I, A B, hereby declare as follows :— 

1. I was married to C D at (place), on or about (date) in the presence: 
of (two witnesses) : 

2. I was, at the time of my marriage to my wife, C D, unmarried : 

8. I did not at such time profees the Christian, Jewish, Hindu, Mu- 
hammadan, Parsi, Buddhist, Sikh or Jaina religion : 

4. Ihave not contracted any subsequent marriage: 

5. Iam not related to C D [the wife} in any degree of consanguinity 
er afinity which would, according to the Jaw to which I am subject, or to. 
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which the said C D is subject, and subject to the provisoes of clause (4) of 
section two of Act III of 1872, render a marriage between us illegal : 


[And when the bridegroom had not csmpleted his age of twenty-one years: 


6. The consent of my father [or guardian, as the case may be] had 
been given to a marriage between myself and © D, [and had not been re- 
voked. } 

7. Tam aware that, if any statement in this declaration is false, and 
if iu making such statement I either know or believe it to be false, or do 
uot believe it to be true, I am liable to imprisonment, and also to fine. 


(Stgned A B the husband.) 
Declaration to be made by the Wife. 

I, C D hereby declare as follows :— 

I. I was married to A B at (place), on or about (date) in the pre 
sence of (two witnesses) : 

2. I was, at the time of my marriage to my husband, A B, unmarried : 

3. Idid not at such time profess the Christian, Jowish, Hindu, Mu- 
hammadan, Parsi, Buddhist, Sikh or Jaina religion : 

4, Ihave not contracted any subsequent marriage : 

5. Tam not related to A B[the husband] in any degree of consangni- 
inity or affinity which would, according to the law to which I am subject, 


to or which the said A B ia subject, and subject to the provisoes of clause 
o of section two of Act III. of 1872, render a marriage between us ille- 
gal. 

(And when the bride had not, at the time of her marriage, completed her 
age of twenty one years, unless she was then a widow : 


6. The consent of M N my father [or guardian, as thecase may be] 
had at such time been given to a marriage between myself and A B, and 
had not been revoked. } 

7. Iam aware that, if any statement in this declaration is falee, and 
if in making such statement I either know or believe it to be false, or do 
not believe it to be true, I am liable to imprisonment, and also to fine, 

Signed in presence by the abovenamed A B and C D: 


wa} (two witnesses.) 
(Countersigned) E F, 


Registrar of Marriages under Act I11 of 1872 for the District of 
Dated the day of 18 , 
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MARRIED WOMEN’S PROPERTY. 


ACT No. Ill. OF 1874.* 
Passzp on THE 24TH Fepevary 1874. 


An Act to explain and amend the law relating to certain Married 
Women and for other purposes. 


Wuerzas it is expedient to make such provision as hereinafter sp- 
pears for the enjoyment of wages and earnings 
by women married before the first day of Janu- 
ary 1866, and for insurances on Jives by persons married before or 
after that day: 


Preamble. 


And wherens by the Indian Succession Act, 1865, section 4, it is 
enacted that no person shall by marriage acquire, any interest in the 
property of the person whom he or she marries, nor become incapable 
of doing any act in respect of his or her own property, which he or she 
could have done, if onmarried : 


And whereas by force of the said Act all women to whose marri- 
_ Bges it applies are absolute owners of all property vested in, or acquir- 
ed by, them, and their husbands do not by their marriage acquire 
any interest in such property, but the said Act does not protect such 
husbands from liabilities on account of the debts of their wives con- 
tracted before marriage, and does not expressly provide for the en- 
forcement of claims by or against such wives ; 


It is hereby enacted as follows : 
I.—Preliminary. 


1. This Act, may be called “The Married 
Women's Property Act, 1874 :” 


Q. It extends to the whole of British India, and, so far as regards 
subjects of Her Majesty, to the dominions of 
Princes and States in India in alliance with 
Her Majesty. 

But nothing herein contained applies to any married woman who, 
at the time of her marriage, professed the Hinda, Mahammadan, Bud- 
ahist, Sikh, or Jaina religion, or whose husband, atthe time of such 
marriage, professed any of those religions. 


*Deolared to apply to the whole of British India except the Scheduled 
District by Act XV. of 1874, 

See Gasetis of India, 22nd October 1881, Part 1, page 504; tid, 23rd 
Beptomber 1876, Part I., page 505. 


Short title. 


Extent aud application. 
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And the Governor-General in Council may, for time to time, by 
order, either retrospectively from the passing of this Act or prospect- 
ively, exempt from the operation of all or any of the provisions of this 
Act the members of any race, sect, or tribe, or part of a race, sect, or 
tribe, to whom he may consider it impossible or inexpedient to apply 
such provisions. 

The Governor-General in Conncil may alao revoke any such order, 
but not so that the revocation shall have any retrospective effect. 

All orders and revocations under this section shall be published in 
the Gazette of India. 

The fourth section of the said Indian Succession Act shall not ap- 
ply, and shall be deemed never to have applied, to any marriage one 
or both of the parties to which professed, at the time of the marriage, 
the Hindu, Muhammadan, Buddhist, Sikh, or Jaina religion. 

3. [Repealed by Act XII. of 1876.]. 

II.—Married Women’s Wages and Earnings. 
4.* The wages and earnings of any married woman acquired or 
Married women's earn. &2ined by her after the passing of this Act, in 
ings to be their sepurate aDy employment, occupation, or trade carried: 
Property: on by her, and not by her husband, 

and also any money or other property so acquired by her through 
the exercise of any literary, artistic, or scientific skill, 

and all savings from and investments of such wages, earnings, and 
property, 

shall be deemed to be her separate property, and her receipts alone 
shall be good discharges for such wages, earniags, and property. 


Note. —See I. L. B., 9 Madr. 12. 
III.—Insurances by Wives and Husbands. 


5.{ Any married woman may effect a policy of insurance on her own 
+ Married woman may behalf and independently of her husband ; and 
@ffect policy of insurance. the same and all benefit thereof, if expressed on 
the face of it to be so effected, shall enure as her separate property, 
and the contract evidenced by such policy shall be as valid as if made 
with an unmarried woman. 
6.t A policy of insurance effected by avy married man on his own 
Insurance by husband life, and expressed on the face of it to be for 
for benefit ofiwife. the benefit of his wife, or of his wife and chil- 
dren, or any of them, sball enure and be deemed to be a trust for the 
* Compare 33 and 34 Vic., c. 93, sec. 1, which was Re pesiott by 46 and 46 Vic., c. 
75, seo. 22. 
t Compare 33 and 34 Vic., c. 93, sec. 10, para. 1. 
+ Compare 33 and 34 Vic., c. 93, sec. 10. para. 2. 
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benefit of his wife, or of his wife and children, or any of them, accord- 
ing to the interest so expressed, and shall not, so long as any object 
of the trust remains, be subject to the control of the husband, or to his 
creditors, or form part of his estate. 

When the sam secured by the policy becomes payable, it shall, un- 
leas epecial trustees are duly appointed to receive and hold the same, 
be paid to the Official Trustee of the Presidency in which the office 
at which the insurance was effected is situate, and shall be received and 
held by him upon the trusts expressed in the policy, orsuch of them 
as are then existing. 


And in reference to such sum he shall stand in the same position 
in all respects as if he had been duly appointed trustee thereof by » 
High Qourt under Act No. XVII. of 1864 (to constitute an Office of 
Official Trustee), section 10. 


Nothing herein contained shall operate to destroy or impede the 
right of any creditor to be paid out of the proceeds of any policy of ase 
surance which may have been effected with intent to defraud creditors. 


IV.—Legal Proceedings by and against Married Women. 


7.* A married woman may maintain a suit in her own name for the 
Married women may take recovery of property of any description which, 
degal proceedings. by force of the said Indian Succession Act, 
1865, or of this Act, is her separate property ; and she shall have, in 
ber own name, the same remedies, both civil and criminal, against ail 
persons, for the protection and security of such property, as if she were 
unmarried, and she shall be liable to such suits, processes, and orders 
‘in respect of such property as she would be liable to if she were un- 
married, 
8. If a married woman (whether married before or after the first 
Wife's liability for post- day of January 1866) possesses separate pro- 
auptial debts. perty, and if any person enters intoa contract 
with her with reference to such property, or on the faith that her ob- 
ligation arisiug out of such contract will be satisfied out of her separate 
property, such person shall be entitled to sue her, and, to the extent 
of her separate ,property, to recover against her whatever he might 
have recovered in such suit had she been unmarried at the date of the 
contract and continued unmarried at the execution of the decree :T 
Proivded that nothing herein contained shall affect the liability 
of a husband for debts contracted by his wife’s agency, express or im- 
plied, or render a married woman liable to arrest or to imprisonment 
in execution of a decree. 


* Compare 33 and 84, Vic., c, 98, aec. 11. 
ft See the Indian Succession Act. 1865, sec. $31. 
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Notes. 


Held, that, under section 8 of Act ITI of 1874, a married women has 
power tocharge property settled upon herself, for her separate use without 
power of anticipation, with the payment of debts incurred by her aub- 
rig ae aed to ber marriage, and that such acharge ia valid and binding.— 
I. L&. R., 11 Bom, 348. 


See I. L. R., 13 Cal. 522. 
V.—Husband’s Liability jor Wife's Debts. 


9.* A husband married after the thirty-first day of December 
Husband not liable for 1865 shall not, by reason only of such marriage, 
wife's ante-nuptial debts. be liable to the debts of hia wife contracted 


before marriage, but the wife shall be liable to be sued for, and shal), 
to the extent of her separate property, be liable to satisfy such debts 
as if she had continued unmarried : 

Provided that nothing contained in this section shallf invalidate 
any contract into which a husband may, before 
the passing of this Act, have entered in con- 
sideration of his wife’s ante-nuptial debts. 


Proviso. 


* Compare 83 & 384 Vic. c. 93, sec. 12. 
+ Here certain words, repealed by Act XII. of 1891, have been omitted. 


“toy 
LUNATICS. 
ACT No. XXXIV. OF 1858. 


Passep on THe L4ru Sepremser 1858, 


An Act to regulate proceedings in Lunacy in the Courts of Judicature 
established by Royal Charter. 


Wuerxas the several Courts of Judicature established by Royal 
Charters within the British territories in India 
are authorized and empowered by their respec- 
tive Charters to appoint guardians and keepers of the persons and eata- 
tes of lunatics, and to inquire into, hear, and determine questions of 
alleged lunacy by inspection of the person, or by such other ways and 
means by which the truth may best be discovered and known ; and 
whereas, according to the practice of the said Courts, questions of alleg- 
ed lunacy are determined by inquisition taken before a jury, and it is 
expedient to lessen the cost and to alter the mode of enquiry into such 
questions, and also to empower the said Courts to make provision for 
the due management of the estates of lunatics; 1t is enacted as fol- 
lows :— 
1. It shall be lawful for any of the said Courts of Judicature, on 
‘Gowsd iky: dndevengiiey such application as is hereinafter mentioned, 
as to persons alleged to be to make an order directing an enquiry whether 
insane. apy person subject to the jurisdiction of the 
Court, who ia alleged to be lunatic, is or is not of unsoand mind, and 
incapable of managing himself and ,his affairs. ‘he order may also 
Onietmay dinsat enquiry contain directions for other enquiries concern- 
concerning property, &., ing the nature of the property belonging to 
Dh Peneee: the alleged lunatic, the persons who are his re- 
latives or next-of-kin, the time during which he has been of unsound 
mind, or such other matters as to the Court shall seem proper. 


2. Application for sach enquiry may be made by any persons 
Application by whom to elated by blood or marriage to the alleged 
be made. lunatic, or by the Advocate-General. 
3. The order made by the Court upon such application shall direct 
Ordinarily, enquiry tobe the enquiry to be by the Court itself. It shall 
by the Oourt. nevertheless be lawful for the Court, it it see 
Enquiry by Judge in sufficient cause for so doing, to direct the en- 
overae quiry to be executed in chambers before a 
single Judge of the Court. 
Notice “ enquiry to be Reasonable notice of the time and place 
EB peivice of Netioa: appointed for the enquiry shall be given to the 





Preamble. 
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alleged lunatic. [fit shall appear that the alleged lunatic is in such a 
state that personal service on him would be ineffectual, the Court may 
direct such substituted service of the notice as it shall think proper. 
The Court may also, if it think fit, direct a copy of such notice to be 
ube upon any person related by blood or marriage to the alleged 
unatic. 


If the enquiry be directed to be executed before a single Judge, it 
Lunatic may demand en- Shall be lawful for the alleged lunatic, atany 
quiry before fall Coart. time before the day fixed for the enquiry, to 
demand an enquiry before the full Court. In such case the enquiry shall 
be by the Court, and a further day sball be appointed for making such 
enquiry ; and in such case the Court may direct such forther notices 
(if any} to be given as it may think requisite. 


4. The Court may, at any time after the application, require the 
paaensrccauiaaieni alleged lunatic to attend at such convenient 
ance of lunauc furthepar- time and place, within twenty miles of the 
pose of heiug personally place of residence of the said lunatic, as it may 
examined. ; ‘ 
appoint, for the purpose of being personally 
examined by the Court or by any person from whom the Court may 
desire to have a report of the mental capacity and condition of such 
alleged lunatic. 


5. The Court may likewise, at any time after theapplication for 

such enquiry, make an order authorizing apy 

ower to authorize per- person or persons to be therein named, to 

nae have access 0 have access to the alleged lunatic for the pur- 
“pose of a personal examination. 


6. The attendance and examination of the alleged lunatic under 
eee Tee the provisions of the two last preceding sec- 
ance. and. examination tions shall, if the alleged lnnatic be a woman 
where lunatic iss woman who, according to the custom apd manners of 
even the country, ought not to be compelled to ap- 
pear in public, be regulated by the rules in force for the examination 
of such persons in other cases. 


7. If the enquiry is made bya Judge of the Coart, the Judge 
Powers of Jadge execut. executing the enquiry shall, while so employ- 
ing the enquiry. ed, have power (subject to the provisions of 
the last preceding section) personally to examine the alleged lunatic, 
and take such evidence, on oath or otherwise, and call for such infor- 
mation, as he may think fit or the said Court may direct in order to 
secectain whether the alleged lunatic is or is not of unsound mind, and 
shall have the like powers and authority as are or may be vested by 
ou 
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law in a Jadge or Master of the said Court* for the investigation of 
matters referred to them by the Court. 

The Judge shall report to the Court the 
result of the enquiry. 

8. If the alleged lunatic be not within the local limits of the 

Power to direct enqniry Jurisdiction of the Court, and the enquiry can- 
by asl eee bre asap not conveniently be made in either of the 
ge ao eal Gandia modes hereinbefore provided, the Court may 
lunatic may be. direct the enquiry to be made before any prin- 
cipal Court of original jurisdiction in civil cases within whose local 
jorisdiction the alleged lunatic may be ; and such last-mentioned Court 

all accordingly proceed to make such enquiry in the same manner as 
if the alleged lunatic were subject to its jurisdiction, and shall certify 
its finding upon the matters of enquiry to the Court directing the 
enguiry. 

The evidence taken upon the enquiry shall be recorded by the 
Court in the English language in the form of a narrative, and a copy 
thereof, certified by the Court, shall be transmitted, together with any 
remarks the Court may thiuk fit to make thereon, to the Court by which 
the enquiry was directed. 

9. If the report of the Judge or tho finding ofa Court under the 

Power to amend roport of /ast preceding section appear to the Court 
Judge or finding of Court. directing the enquiry tobe defective or in- 
sufficient in point of form, it shall be lawful for such last-mentioned 
Court either to amend the same, orto refer it back to the Judge, or the 
Court which made the enquiry, to be amended. 

10. Itshall be lawful for the Court, on the application of the per- 

Court way direct new 80 at whose instance the order directing an 
trial. enquiry was made, or on the application of the 
alleged lunatic, or of any of his relatives authorized by the Court to 
make the application, to direct a new trail of the matters of enquiry 
according to the usual course and practice of the Court in directing 
new trials in civil cases. If such application be granted in a case tried 
by a single Judge, the order granting the same shall direct the enquiry 
to be made by the full Court. If the application be granted in a case 
tried under section 8, the Court directing the new trial may give such 
directions regarding the same as it shall see fit. 

11, The Court shall make such order as may appear jast respect- 

ing the costs of any enquiry under this Act, 
vos or ena: and may include therein such remuneration to 
physicians and surgeons as the Court, having regard to the nature of 
the enquiry, shall deem reasonable. 
® Bee Act XVIII. of 1863, sec. 5. 


Judge to report. 
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12. Ifno new trial be directed, the finding of the Court to which 
Finding of Court orre- the «pplication for enquiry was made, if the 
Lieiced ontee oe Pror enquiry have been made by such Court, or the 
pointment of Le rat report of the Judge, or the finding of the Court 
as an inquisition. to which the enquiry may have been referred 
under the provisions of section 8, as the case may be, shall be of the 
same force and effect, and be proceeded on in the same manner in re- 
gard to the appointment of committees of the person and estate of the 
lunatic, as the inquisition now according to practice taken upon the 
oath of a jury. 
13. It ehall be lawful for the Court, on the appointment of com- 
7 a mittees of the person and estate of the lunatic, 
siiee ie Caan may give to direct, by the order of appointment, or by 
certain powers for munuge- any subsequent order, that the person to whom 
DONE enn ey the charge of the estate is committed shall have 
such powers for the management thereof as to the Court shall seem 
necessary and proper, reference being had to the nature of the property, 
whether moveable or immoveable, of which the estate may consist. But 
such powers shall not extend to the sale or charge by way of murtgage 
of the estate or any part thereof, or to the letting of any immoveable 
property, unless for a term not exceeding three years. 


14. The Master of the Court* shall be at liberty, without an order of 
Master to receive pro. Preference, to receive any proposal and conduct 
ea ee ee any enquiry respecting the management of the 
tate without an order of estate of a lunatic, if such proposal relate tu any 
reference. matter which the committee of the estate has 
not been empowered by an order under the last preceding section to 
dispose of. ‘The Master may likewise, without reference, receive and 
enquire into any proposal relating to the sale or charge by way of mort- 
gave of the estate or of any part thereof, or to the letting of any im. 
moveable property for a term exceeding three years. 


15. The Master shall report to the Court on the proposal ; and the 
Contt to makeordernpon Court shall, subject to the provisions of this 
the report of the Master. § Act, make such order upon the report, and 
respecting the costs, as shall, under the circumstances, seem just. 
16. The Court or the Master shall once in the matter of each 
iaslectudeiecdice cist Ipnacy, and may afterwards from time to time, 
relatives to attend proceed- determine whether any one or more and (if any) 
ings, and appoint guardian ow many and which of the relatives or next- 
ae of-kin shall attend before the Master, at the 
cost of the estate, in any proceeding connected with the management 
thereof ; and, if any such relative or next-of-kin isan infant, may, from 


® See sec, 81 infra, and Act XVIII. of 1863, nec, 5, 
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time'to time, appoint a fit person to be his guardian for the purposes 
of the lunacy. 
17. The Court may, on application made to it by petition concern- 
Court may make ordere DG any matter whatsoever connected with the 
concerning matters con- Juonacy, make such order, subject to the provi- 
pected Wieneneey: sious of this Act, respecting the application 
and the costa thereof, and of the consequent proceedings, as shall, 
under the circumstances, seem just. 


18. The Court may, if it appears to be just, or for the lunatic’s 
Tntative property’, sme benefit, order that any property, moveable or: 
be sold for debts, mainten- immoveable, of the lunatic, and whether in pos- 
ance, dc, session, reversion, remainder, contingency, or 
expectancy, be sold or charged by way of mortgage, or otherwise dis- 
‘posed of,jas may seem most expedient,'for the purpose of raising money 
to be applied for'anyjof the following purposes :— 

1, The payment of the lunatic’s debts, including any debt in- 
curred for his maintenance or otherwise for his benefit : 

2. The discharge of any incumbrance on his estate : 

8. The payment of, or provision for, the expenses of his future 
maintenance and the maintenance of bis family, including the expenses 
of hie removal to Europe, when he shall be so removed, and all ex- 
penses incidental thereto : 

4. The payment of the costs of any enquiry under this Act, and 
of any costs incurred by order or under the authority of the Court. 


19. The committee of the lunatic’s estate sball, in the name and 
Committee to execute 00 behalf of the lunatic execute, all such con- 
conveyances. veyances and instruments of transfer relative 
to any sale, mortgage, or other disposition of his estate as the Court 
‘shall order. In like manner such committee 
shall, under the order of the Court, exercise al] 
powers whatsoever vested in a lunatic, whether the same are vested in 
him for his own benefit or in the character of trustee or guardian. 


20. Where a person, having contracted to sell or otherwise dispose 
Court may order per Of his estate, or any part thereof, afterwards 
formance of contract. becomes lunatic, the Court may, if the contract 
is euch as the Court thinks ought to be performed, direct thercomrittee 
of the estate to execute such conveyances and to do such other acts in 
fulfilment of the contract as it shall think proper. 

91. Ifa member of a partnership firm be found lunatic, the 
Court may, on the application of the other 
partners, or of any person who appears to the 
Court to be entitled to require the sume, dissolve the partnership; and 


To excnte powers. 


Partner found lunatic. 
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thereupon, or npon a dissolution by decree of Court or otherwise by due 
course of law, the committee of the estate may, in the name and on be- 
half of the lunatic, join with the other partners in disposing of the 
partnership: property upon such terms, and shall do all such acts for 
carrying into effect the dissolution of the partnership as the Court shall 
think proper. 
22. Where a lonatic has been engaged in business, the Court 
Disposal of business pre- may, if it appear to be for the lunatio’s benefit 
mises. that the business premises should be disposed 
of, order the committee of the estate to sell and dispose of the same ; 
sod the moneys arising from such sale shall be applied in sach manner 
as the Court shall direct. 
23. ‘Where a lunatic is entitled to a lease or under-lease, and it 
Committee may dispose appears to be for the benefit of his estate that 
of leans: it should be disposed of, the committee of the 
estate may, by order of the Court, surrender, assign, or otherwise dis- 
pose of the same to such person for such valuable or nominal consider- 
ation, and upon such terms, as the Court shall think fit. 
24. Ifalnnatic is possessed of any landed property situate be- 
When Court of Wards YOd the local limits of the jurisdiction of the 
may assume charge oflu- Court which, by the law in force in the presi- 
mR aH Ane dency wherein such land is situated, anbjects 
the proprietor, if disqualified, to the superintendence of the Court of 
Wards, the said Court of Wards may assume the charge of such landed 
property, and manage the same according tothe rules for the time 
being in force for such management. 


Provided that, in such case, no further proceedings in respect of the 
lunacy shall be taken under any such law, nor 
shall it be competent to the Court of Wards or 
to any Collector to appoint a guardian of the person ofsthe said lunatic 
or a manager of the estate except of the landed property which so sub- 
jects the proprietor as aforesaid: 
Provided also that the surplus of the income of such landed pro- 
Disposal of surplus in- perty, after providing for the discharge of the 
come of land. Government revenue and expenses of manage- 
ment, shall be disposed of from time to time in such manner as the 
Supreme Coart shall direct, and not otherwise : 
Provided further that nothing contained in this section shall affect 
eT eae the powers given to the Sepreme Court by 
certain powers given to sections 18, 19, and 20 of this Act, or (except so 
Supreme Cort by sections far as relates to the management of the said 
a AR aed 20, landed property which so subjects the pro- 
prietor as aforesaid) the powers given by any other section of this Act. 


Proviao. 
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25. Where any stock or Government securities, or any stare in 
._ 8 company (transferable within the said terri- 
Stock transferable in : an sd . 

India, belonging to lunatic, tories, or the dividends of which are payable 
may be ordered to be there), is standing inthe name of, or is vested 
emerrs in, a lunatic beneficially entitled thereto, orin a 
committee of the estate of a Junatic, or ina trustee for him, and the 
committee dies intestate, or himeelf becomes lunatic, or is out of the 
jurisdiction of the Court, or it is uncertain whether the committee be 
living or dead, or he neglects or refuses to transfer the stock, secu- 
rities, or shares, or to receive and pay the dividends to a new commit- 
tee or as he directs within fourteen days after being required by him 
to do so, then the Court may order some fit person to make such 
transfer, or to transfer the same, and to receive and pay over the divi- 
dendsin such manner as the Court may direct, and such transfer or 

payment shall be valid and effectual for all purposes. 
26. Where any such stock or Government securities or share in 
7 _ a Company is standing in the name of, or veat- 
Brey Tea ard ae dies ed in, any person residing out of the said ter- 
the United Kingdom, may ritories, and nat in any part of the United 
mecrdered (Pe trape ares Kingdom, the Court, upon being satisfied that 
puch person has been declared of unsonnd mind, and that bis personal 
estate has been vested in a curator or manager, according to the laws 
of the place where he is residing, may order some fit person to make 
such transfer of the stock, securities, or shares, or of any part thereof, 
to such curator or manager or otherwise, and aiso to receive and pay 
over the dividends and proceeds, as the Court may think fit ; and any 
act done in pursuance of such order shall be valid and effectual for all 

purposes, 


27. Ifitappears to the Court, having regard to the situation 
ee nad and condition in life of the lunatic and his 
for rebel i o AL d family and the other circumstances of the case, 
without appointing com- to be expedient that his property should be 
maneeee made available for his or their maintenance iu 
e direct and inexpensive manner, it may, instead of appointing a com- 
mittee of the estate, order that the property, if money, or, if of any 
other description, the produce thereof, when realized, be paid to such 
person as the Court may think fit, tobe applied for the purpose afore- 
said ; and all payments so made shall be a good discharge to the 
person making the same. 
28. Ifitappears to the Court that the unsoandness of mind of 
Like power in case of ® Junatic is in its nature temporary, and that 
temporary lunacy. it is expedient to make temporary provision for 
bis maintenance or fur the maintenance of his family, the Court may, 
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in like manner ag under the last preceding section, direct, his property, 
or a sufficient part of it, to be applied for the purpose aforesaid. 

29. When any person has been found of unsound mind, and it 

Procoédings in lunacy to Shall be shown to the Court, either on the ap- 
eae iy oe cag plication of such person or of any other person 
soundness of mind has 8¢ting on his behalf, or on the information of 
ceased. any other person, that there is reason tosbe-. 
lieve that such unsoundness of mind has ceased, the Court may make 
an order for enquiry whether such person is or is not still of uasound 
mind and incapable of managing himself and his affaris. 

‘The enquiry ghall be conducted in the same manner and subject 
to the same rules as are hereinbefore prescribed for an enquiry inte the 
unsoundness of mind of an alleged lunatic ; and, if it be}found that the 
unsoundness of mind has ceased, the Court shall order all proceedings 
in the matter of the lunacy to cease or to be set aside on snch terms-and 
conditions as under the circumstances of the case shall appear proper. 

30. The Court may, from time to time, make Such orders, not in- 

Power to make general Consistent with the provisions. of this Act, as 
orders. shall seem meet for carrying into effect the 
purposes of this Act, and for regulating the mode of proceeding before 
the Court, or before a Judge of the Court, or the Master, in matters of 
lanacy. 

31. Every power given by this Act to the Master of any of the 

Powers of Master exer- Said Courts may also be exercised by a Jadge 
cise able by Judge. of any of the said Courts,.* 

32. Unless thecontrary appears from the context, the word 

“lunatic,” as used in this Act, shall mean any- 

Enerprenaosceeue person found by due course of law to be of 
unsound mind and incapable of managing his affairs. Words importing 
the singular number shall include the plural number, and words im- 
porting the ploral number shail include the singular. Words import- 


ing the masculine gender shall include females. 


* Certain words, which wero repealed by Act XV1. of 1874, have been omitted, 
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Passep on tHE 14TH Serremper 1858. 


An det to make better provision for the care of the estates of Lunatics not 
subject to the jurisdiction of the Supreme Courts of Judicature. 
Wuenzas it is expedient to make better provision for the care 
of the estates of lunatics not subject to the 
jurisdiction of the Supreme Courts of Jndi- 
cature ; and to prescribe general rules by which the state of mind of 
persons not subject to such jurisdiction, who are alleged to be lunatic, 
may be enquired into and ascertained ; It is enacted as follows :— 
1. [Repealed by Act XIV. of 1870.] 
Q. Whenever any person not subject to the jurisdiction of the 
Civil Conrtson applica. Supreme Courts, who is possessed of property, 
tion may institute enquiry jg alleged to bea lunatic, the Civil Court within 
when a person possessed Boy a Lae , sae 
of propery is alleged tobe Whose jurisdiction such person is residing may, 
& luuatic. upon suchapplication as is hereinafter men- 
tioned, institute an enquiry for the purpose of ascertaining whether 
such person is or is not of unsuund mind and incapable of managing 
his affairs. 


Preamble. 


Note. 

A lunatio had been for a number of years in involantary confinement 
in Bhowanipore Lunatic Asylum within the jurisdiction of the Court of the 
Judge of the 24-Pergunnas, and was possessed of property out of that juris- 
diction. On an appivation to the Judge to appoint a manager of his pro- 

rty, held that as the lunatic was residing within the jurisdiction of the 
urt of the 24-Pergunnas, the Judge could, under Act XXXYV. of 1858, 
sec. 2, enquire into the fact of his insanity, and order a manager to be ap- 

pointed to the estate —2 B. L. R., (A. C.) 246. 
3. Application for sach enquiry may be made by any relative of the 


Application by whom to Slleged lunatic, or by any public curator ap- 
be made. pointed under Act XIX of 1841, or by the 
Government Pleader, or, if the property of the alleged lunatic consist in 
whole or in part of land or any interest in land, by the Collector of the 
district in which it is situate. If the property, or any part thereof, be 
of such a description as by the law in force in any Presidency where such 
property is situate would subject the proprietor, if disqualified, to the 
superintendence of the Court of Wards, the application may be made 
by the Collector on behalf of the Court of Wards. 

Note. 


On an application made by the wife and son of Tajmul Hossein, an 
alleged lunatic, under the provisions of Act XXXV of 1858, sec. 3, the 


* This Act has been declared to be in force in the whole of British India, except 
a8 regards the Scheduled Districts.—See Act XV. of 1874, sec. 3. 

it has been declared in force in Upper Burma generally.—See the First Part of the 
Second Schedule to Act XX. of 1886. 


y; 
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daughters of the alleged lanatic, who were served with a notice under ae. 
4 of the same Act, appeared at the hearing of the application, and crosg- 
examined the witnesses examined in support of the application. The Judge 
found that Tajamul Hossein was of unsound mind, and appointed his wife, 
Mussamut Latifan,to be the guardian, of his person. The daughters appealed 
tothe High Conrt. Held(on an objection being taken that the appellants had 
no locus standt) that the daughters were entitled to appeal under the pro- 
visions of sec. 22, Act XXXV of 1858. Sherman v. Schorn (24 W. R., 124) 
referred to. Quere.— Whether a right to sue to recover a property would 
be sufficient to confer jurisdiction under Act XXXV of J858.—I. L. B., 8. 
Cal. 263. 


4. When the Civil Court is about to institute any such enquiry.as 

Notice of enquiry tobe ®foreeaid, it shall cause notice to be given to 

given to lunatic. the alleged lunatic of the time and place at 
which it is proposed to hold the enquiry. 

If it shall appear that the alleged Junatic is in such a state that 
personal service ov him would be ineffectual, 
the Court may direct such substituted service 
of the notice as it shall think proper. The Court may also direct a copy 
of such notice to be served upon any relative of the alleged lunatic. 


Note.—See [. L. R., 8 Cal. 263, noted under sec. 3. 


5. The Civil Court may require the alleged lunatic to attend at 
Court may require atten- such convenient time and place as it may ap- 
dance of and mayauthorize §=point for the purpose of being personally ex- 
atria a aes of mined by the Court, or by any person from 
examination. whom the Court may desire to have a report of 
the mental capacity and condition of such alleged lunatic. The Court 
may likewise make an order authorizing any person or persons there- 
in named to have access to the alleged lunatic for the purpose of a 
personal examination. 


Service of Notice. 


6. The attendance and examination of the alleged lunatic under 

Balsa wwapactine allen: the provisions of the last preceding section 

ance and examination Shall, if the alleged lunatic be a woman who, 

where the alleged luoatic scoording to the manners and customs of hte 

18 & woman of rank. 

country, ought not to be compelled to appear 

in public, be regulated by the rules in force forthe examination of 
such persons in other cases. 

7. The Civil Court, if it think fit, may appoint two or more 
Appointment of Asses. Persons to act as assessors to the Court in the 
sors. said enquiry Upon, the completion of the en- 
quiry, the Court shall determine whether the alleged lunatic ig or is 
not of unsound mind, and may make such 
order as to the payment of the costs of the en- 
quiry by the person upon whose application it was made, or out of the 

H 33 


Order of Court. 
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estate of the alleged lunatic, if he be adjudged to be of unsound ‘mind, 
or otherwise, as it may think proper. | | 

g. If the allged lanatic reside at a diatance of ware than fifty 

Issue of the: Commission miles from the place where the Civil Court to 
to a Suberdinate Court. which the application shall have been made is 
held, the.aaid Court may issue a commission to any Subordinate Court 
to.make the enguity ; and thereupon the said subordinate Court shall 
conduct the enqniry in the manuer hereinbefore provided. 

On the completion of the enquiry, the Subordinate Court shall re- 
port its proceedings, with the opinions of the 
Gare: assessors, if assessors have been appointed, 
.Ogder of Civil Court. and its own opinion on the case ; and there- 
upon the Civil Court shall make auch order in the case as it may think 


Praper. 

9. ‘When a person has been adjadged to be of unsound mind and 
Management of Iunatic's incapable of managing his affairs, if the estate 
estate, if consiating of pro- of such person or any part thereof consist of 
nl Alaa ha to Court £ property which by the law in force in any 
Presidency subjects the proprietor, if disquali. 
fied, to the superintendence of the Court of Wards, the Court of Wards 
shall be authorized to take charge of the same. 
In all other cases, except as otherwise herein- 
after provided, the Civil Court shall appoint a manager of the estate, 
Avy near relativerof the lunatic or the public curator, or, if there be no 

public curator, any other suitable person, may be appointed manager. 

Bate. 

Sec. 9 of Act XXXV of 1858 and sec. 195 of Act XIX of 1873 do not 
render it imperative on the Court of Wards to take charge of the egtate of 
® person adjudged by a Civil Court, under Act XXXV. of 1858, to be of 
unsound mind, bat merely confer on that Court a power soto do. Until the 
Court of = ee that power, the bill aandapiry by the Civil Court 

‘ r . 
iia EN C rial ver i property, under sec. 9 of Act XXXV of 1858, 
10. Whenever a manager of the estate of a lunatic is appointed 
Appointment of guardian by the Civil Court, the Court shall appoint a 
by Civil Court. fit person to be guardian of the person of the 
lunatic, The manager, unless he be the public curator, may be appoint- 
ed guardian : Provided always that the legal heir of the lunatic shall 
not, in any case, be sppointed guardian of his person. 
Notes. 
_ ‘The husband of a lunatio’s danghter applied to the Conrt to declare 
his father-in-law, who was a member of a joint Mitakshara family, to be a 
lunatic, and appoint a manager of his property and guardinan of his person 


wader Act XXXYV. of 1858. The lunatic had an interest both in joint ances- 


Report of Subordinate 
0 


In all other cases. 
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tral property and in property inherited collaterally, which might, but was 
not shown to, belong to him separately. The lower Court found that the ap- 
plication was made with a view to taking consequent proceedings for parti- 
tion. Held that, it appearing that he had remained for sixteen years in, the 
same house under the same guardians, and there being no allegation of ill- 
treatment, no sufficient grounds were shown for the Court's interference, 
or the appointment of another guardian of his person. Before any action 
can be taken under the Act in this respect, there ought to be a strong case 
made out that the change of custody would be for the lunatioc’s benefft. 
Held also that, as his daughter could not inherit his ancestral property, 
and as it was doubtful if the collaterally inherited property, was the 
separate property of the lunatic, the Court would not, under such circum- 
Btances, appoint a manager of the property ; but that the guardians of the 
lunatic, who were managers of the joint family, should, on her request, 
furnish accounts to the daughter, of the management of the collaterally in- 
herited property. Semble.—Act XXXV. of 1858 applies to the members of 
a Mitakshara family. Quaere.—Assuming the application to be made with 
a view to a partition of the property, and that the lunatic was declared a 
anaes under the Act, whether a partition could be had.—I, L. R., 6 Cal. 
39. 

11.* If the estate consist in whole or in part of land or any in- 
terest in land uot subject to the jurisdiction 


Management of lunatic’s of the Court of Wards, the Civil Court, in 
estate if consisting of lund Peay see | 
not subject to Court of Stead of appointing a manager, may direct the 
Wards. Collector to take charge of the estate; and there- 

Proceedings of Collector upon the Collector shall appoint a manager of 
ri Hevenne Authorities” the property and a guardian of the person 

of the lunatic, All the proceedings of the Col- 
lector in the charge of estates under this Act shall be subject to the 
control of the superior revenue-authorities. 

12.¢ If the person appointed to be manager of the estate of a 

Remuneration of ma- JuUDatic, or the person appointed to be guar- 
nogers and guurdians. dian of a lunatic’s person, shall be unwiltiog 
to discharge the trust gratituously, the Court or the Collector, as the 
case may be, may fix such allowance or allowances, to be paid ont of 
the estate of the lunatic, as, under the circumstances of the case, may 
be thought suitable. 

13. The person appointed to be guardian of a lanatic’s person 
shall have the care of his person and main- 
tenance. When a distinct guardian is appoint- 
ed, the manager shall pay to the guardian such allowance as shall ba 
fixed by the Court or the Collector, as the case may be, for the mains 
tenance of the lunatic and of his family. 


Duties of guardian. 


® Repealed in the Lower Provinces of Bengal by Beng. Act 1X. of 1879, seo. 3, 

+ Sees 12 co 19 (bath inclusive) do not apply to }eraons or prceperties under the 
charge of the Court uf Wards in tbe Lower Provinces of Bengal.—Sée Beng, Act IX 
ef 1879, sec, 10. 
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14. very menager of the estate of a lanatic appointed as afore- 
suid may exercise the samé powers in the ma- 


x ROmeE  ennewere: nagement of the estate as might have been ex- 
ercised by the proprietor, if not a lunatic; and may collect and pay all 
just claims, debts, and liabilities due to or by the estate of the lunatic. 
But no such manager shall have power to sell or mortgage the estate, 
or any part thereof, or to grant a lease of any immoveable property for 
any period exceeding five years, without an order of the Civil Court 
previously obtained. 

15. very person appointed by the Civil Court or by the Collector 
Managers to tomibinn © be manager of the estate of a lauatic shall, 
ventory and anuual ac- Within six months from the date of his appoint- 
Sounts, ment, deliver in Court or to the Collector, as 
the case may be, an inventory of the landed property belonging to the 
Junatic, and of all such sums of money, goods, and effects, as he shall 
receive on account of the estate, together with a statement of all debts 
due by or to thesame. And every such manager shall furnish to the 
Court or to the Collector annually, within three months of the close 
of the year of the era current in the district, au account of the property 
in his charge, exhibiting the sums received and disbursed on account. 
of the estate, and the balance remaiving in his hands, If any relative 
pecaukdlnga lf aceatiey of the lunatic, or any public officer, by petition 
of inventory or uccounts to the Court, shall impugn the accuracy of 
be impugned. the suid inventory and statement, or of any 
annual account, the Court may summon the manager and enquire sum- 
marily into the matter, and make such order thereon as it shall think 
proper ; or the Court, at ita discretion, may refer any such petition to 
any subordinate Court, or to the Collector if the manager was ap- 
pointed by the Collector. 
16. All sums received by s Manager on account of any estate in 
excess of what may be required for the current 
Pinar oa cable expenses of the lunatic or of the estate shall be 
Yeasury. paid into the public treasury on account of the 
estate, and may be invested from time to time in the public securities. 
17. It shall be lawful for any relative of a lunatic to sue for an 

Relative may sue foran 8ccount from any manager appointed ander 
eocount. this Act, or from any such person after his re- 
moval from office or trust, or from his personal representative in case 
of his death, in respect of any estate then or formerly under his care or 
management, or of any sums of money or other property received by 
him on account of such estate. 

Removal of Manager or 18. The Civil Court, for any sufficient 
Guardian. giuse, may remove any maneger appointed by 
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the Court, not being a public curator, and may appoint stich carator 
or avy other fit person in his room, aud may compel the person so re- 
moved to make over the property in-his hauds to his successor, and to 
account to such successor for all moneys received or disbursed by him, 
The Court may also, for any sufficient cause, remove any gurdian ap- 
pointed by the Court. In like manner, the Collector, for any safficient 
cause, May remove apy manager or guardian appointed by the Collector; 
and the Court, on the application of the Collector, shall compel any 
cae al 80 removed to deliver his accounts and the property in his 
ands, 


19. The Civil Court may impose a fine not exceeding 500 rupees 
A manager refusing to 08 avy manager of the estate of a lunatic, who 
furnish accounts, may be wilfally neglects or refuses to deliver his ac- 
ined: by-ehs Courts ac counts or any property in his hands within the 
prescribed time or a time fixed by the Court, and may realize such fine 
by attachment and sale of his property under the rales in force for the 
execation of decrees of Court, and may also commit the recusant to 
close custody until he shall deliver such accounts or property. 


20. If it appears to the Civil Court, having regard to the situa- 
Judge may incertain tion and condition in life of the lunatic and his 
aah apply property for family, and the amount and description of his 
unatiCa Maintenance . 
without appointing any Property, to be unnecessary to appoint a man. 
manager. ager of the estate as hereinbefore provided, the 
Court may, instead of appointing such manager, order that the property, 
if money, or, if of any other description, the produce thereof, when re- 
lized, be paid to such person as the Court may think fit to be applied 


for the maintenance of the lunatic and his family. 


21. When any person has been adjudged to be of unsound mind 

and incapable of managing his affairs, if such 

of pbiaaree eau person, or any other person acting on his be- 
has ceased to be of un- half, or having or claiming any interest in res- 
noun ee pect of his estate, shall represent by petition to 
the Civil Court, or, if the Court shall be informed in any other manner, 
that the unsoundness of mind of such person has ceased, the Court may 
institute an enquiry for the purpose of ascertaining whether such per- 
son is or is not still of unsound mind and incapable of managing his 
affairs. The enquiry shall be conducted in the manner provided in sec- 
tion 4 and the four following sections of this Act ; and, if it be adjadg- 
ed that such person has ceased to be of unsound mind and incapable 
of managing his affairs, the Court shall make an order for his estate 


to be delivered over to him ; and such order shall be final. 
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$2. Except as otherwise herein provided, all orders made by a 
Orders (6 ‘be open to Civil Court or by any subordinate Court under 
appeal. this Act, shall be open to appeul under the 
rales in force for appeals in miscellaneous cases. 
Wote.—S8ce I, L. B., 8 Cal. 268, noted under sec. 3. 
93. ‘he word “ lunatic,” as used in this Act, unless the contrary 
appears from the context, shall mean every per- 


tation. | 
ee gon fortnd by due course of law to be of unsound 
Fish Cont.” wind and incapable of managing his affairs, 
ender. 


The expression © Civil Court” shall mean the 
principal Court of original jurisdiction in the district. Words import- 
ing the masculine gender shall include females. 





ACT No. XIV. OF 1878. 


Passep on THE lta Sepremper 1873. | 
An Act to provide for the security and application of the effects of Officers 
- and Soldiers veconiing insane on service, but not removed, 
put on half-pay, or discharged. 

Woeseas it is expedient to provide for the security and application 
of the effect of Officers and Soldiers becoming 
insane on service, but not removed, put on half- 
pay, or discharged ; It is hereby enacted as follows :— 


1. This Act may be called “The Lunatic 
Soldiers’ Property Act, 1878 :” 
It extends to the whole of British India, aud, so far as regards sub- 
jects of Her Majesty, to the dominions of 


Preamble. 


' Short title. 


pent extent Native Princes and States in India in alliance 
with Her Majesty ; 
m Atid it shal] come into force on the passing 
commen théfeof. 
laterpretation-claise 2. In this Act— 
pie ek “ Officer’? means a Commissioned Officer 
‘Ofer.’ 


of Her Majesty’s Army, or of Her Majesty’s 
Indian Army ; and 
“ Soldier” menus a soldier of her Majesty's Army, or a European 
‘Soldier. soldier of Her Majesty's Indian Army, includ- 
ing a Warrant and a Non-Commissioned Officer. 
8. Whien an dfficer or soliier beeomes insane on Service, but 1s 
Recuring of effects df ot temeved, put on half-pay, or discharged, 
insane by Comtuittés, on the ground of insanity, such Committee of 
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Officers as the Governor-General in Council may from time to time 
prescribe, shall immediately secure all such of his effects as are within 
the territories to which this Act extends. 

4. Such effects shal] be liable to be applied im or towards pay- 

ae ment of any expenses necessarily incurred in 
Aupieasontot eRe: thie paineteaes acd removal of stich Officer or 
Soldier to any place io India, and of any suca expenses and debts in- 
curred and owing by him as would, under Part I of the Regimental 
Debts Act, 1863, be preferential charges on his moveable property in 
case he had died on service, with the like preference, in the like order, 
and subject to the like provision for decision of doubt or difference, as 
would in that case apply, as nearly as-may be, mutatis mutandés, 

5. If any person who wonld, if such Officer or Soldier were dead, 

eer ne be entitled to take out representation to him 
Gonanries oo avian c © (otherwise than asa creditor,) or his wife (if 
expenses and debts by re- any), or any near relative, pays in full the ex- 
Evers penses and ‘‘sbt. aforesaid, the said Committee 
shall not farther interfere in relation to the property. 

6. lf snch payment is not made, then, within one month after the 

Administration by Com. insanity is known at the quarters where, the 
mittee. property is, the said Committee may sell and 
convert into money such part of the property as they think fit, 

and, after paying out of the proceeds the expenses attendipg the 
discharge of their duties, shall pay thereout the expenses and debts 
aforesaid. 

and shall dispose of any property then remaining in thejr bandg 
in such manner as may from to time be prescribed by.the Governor- 
General in Council, or by such Officer as he appoints in this behalf, to 
the end that the same may be applied for the benefit of the Officer or 
Soldier to whom it belongs. 

7. Every payment or application of money, and every sale or other 

Validation of payments, Position of property, made by. avy. Commit 
eales and dispoaitions by tee in pursuance of this Act, shall he valid. as 
Syne: against all persons whomsoever. 

And every officer belonging to any snch Committee shall be dig- 

See, charged from <i] lisbility in respect of the 

‘ad money or other property so paid, spplied, of 
disposed of. 

8. The Governor- General in Council] may, from time to fame, prepe 
cribe such regulations as may seem fit for the 
better execution of any of the purposes of this 
Act. 


Power to make regula. 
tions. 
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ACT No. XI. OF 1877. 


PassEp ON THE 8lst May 1577. 
An Act to faciltlate the admission of Military Lunatics into Asylums. 


Warseas it is expedient to facilitate the admission of Bpropean 
Military Lunatics into Asylums,and to amend 
the Jaw now in force with regard to the admis- 
sion thereto of Native Military Lunatics; It is hereby enacted as fol- 
lows :— 


1. This Act may be called the “ Military 
Bhort title. Lunatics Act, 1877 :” 


Preamble. 


It extends to the whole of British India and, so far as regards sub- 

jects of Her Majesty, to the dominions of 

Lape aan Native Princes and States in (ndia in alliance 
with Her Majesty ; 


And it shall come into force on the passing 
thereof. 


Repeal of Act XXI of 9. Act XXI of 1872 (to facilitate the ad- 
1878. mission of Native Military Lunatics iuto Asy- 
Jums) shall be repealed. 


Commencement. 


3. Whenever any European officer, Warrant officer, Non-commis- 
sioned officer, soldier or other person subject to 
Savopces mbes or auldiat the provisions of the Act for punishing Mutiny 
declared lunatic. and Desertion and for the better payment of 
the Armyand their quarters for the time being in force has been declared 
a lunatic, in accordance with the provisions of the military regulations 
of the Presidency to which he belongs, and bas been ordered tobe for- 
warded to auy one of the Presidency towns, and it appears to one of the 
Surgeons-General, either, of the British Forces or of the Indian Medi- 
cal Service, according to the Presidency and the service to which the 
said lunatic belongs, that it is inexpedient that he should be removed 
to Eogland, or that he should be detained in military custody until he 
can be conveniently sent to England, such Surgeon-General may, if he 
think fit, make an order under his hand for the reception of the said 
lunatic into the Lunatic Asylum at Bhowanipur, Madras or Bombay, 
or such other Lunatic Asylum as may be duly authorized for the pur- 
pose by the Governor-General in Council ; 


and the offiger in charge of such asylum shall receive the lanatic 
in the asylum, and detaia him therein until he is discharged therefrom 
in accordance with the local. military regulations in force for the time 
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being, or until the Surgeon-General applies for his transfer to the 
military authorities in view to his removal to England. 


4. Whenever any Native officer, Non-commiasioned officer or sol- 
anon thieaseat Naiive dier appears to be insane, the officer command- 
officer or soldier appearing ing the regiment or detachment to which he 
tobe insane: belongs shall report the case to the general 
officer commanding the division or district or force in which such regi- 
ment or detachment is serving. 


5. Such general officer shall thereupon cause the said Native to 

be examined by a committee composed of at 

Examination of Native least two medical officers, or (if this be imprac- 

oy Soret e: ticable) by a regimental committee comprising 

the officer in command of the wing or squadron to which the Native be- 

longs and the medical officer in charge of the crops or detachment of 
which such wing or squadron forms part. 


6. If the said committee or regimental committee (as the case 

... may be) or satisfied that the Native is insane 

belee renee by eam alten the officer commanding the division or district 

to be insane. or force may, if he thinks fit, make an order his 

hand for the reception of the said Native into a Lunatic Asylum, and 

shall then send him either under military escort ; and the officer in 

sharge of such asylum shall receive the Native into the asylum and de- 

tain him thereio until he is discharged therefrom in accordance with 
she local military regulations in force for the time being. 


7. Whenever it appears to the officer in charge ofa Lunatic Asylam 
Praceduce ton dischatve that the discharge of a military lunatic, whether 
nf European or Native mi- Huropean or Native, is necessary either on ac- 
sary. naneee count of his recovery, or for any other purpose, 
such person shall be brought before the visitors of the asylum, and on 
she visitors recording their opinion that the discharge should be made, 
vhe general officer commanding the division, district or force, or other 
officer authorized to order the admission of military lunatics into asy- 
lams, ehall forthwith direct him to be discharged, and such discharge 
shall take place in accordance with the local military regulations 

ia force for the time being. 
8. The Paymaster of the military circle within which any such 
asylum is situate shall pay to the officer in 


Payment of expenses of charge of such asylam the expense of the lodg- 
parte ing, maintenance, clothing and medicine of 


‘very lunatic, whether European or Native, received and detained 


uder this Act, 
11 53a 
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g. All military lunatics heretofore received into Lunatic Asylums 
Legalization of past re. ball be deemed to have been so received in 
eptions_in asylum, accordance with law. 


ADDENDA. 


Notes. | 

Acr!XXXV. or 1858.--Application for the appointment of a manager 

and guardian to the estate and person of a lunatic was refused, as the 

lunatic was a member of a joint hindu family, and as there was no allega- 

tion of ill-treatment so as to warrant the Court’s interference.—I. L. R., 
6 Cal. 539. 


Act XXXYV. or 1858.—A person alleged to be a lunatic, though not 
. found so under Act 35 of 1858, may appear either by vakeel or in person.— 
7 Cal. 242. 


‘Acr XXXV. or 1858.—An appeal lies against an order adjudging a 
person to be lunatic and appointing a guardian for him.—8 Cal. 263. 


Act XXXV. or 1858.—Application by curator bonis appointed in 
Scotland to authorize his attorney to administer the estate of the lunatic 
under his charge was refused.—8 Bom. 280. 


Acr XXXV. or 1858.—A person is disqualified under hindu law from 
succeeding to property, if he is insane when the succession opens, whether 
his insanity is curable or incurable. 


When property has once vested by succession in a person, his subse- 
quent insanity will not be a ground for its resumption. 


Although a person becomes qualified to succeed to property, after the 
disqualification of insanity ceases, he cannot resame property from an heir 
who has succeeded to it in consequence of his disqualification when the 
succession opened.—6 Al. (F. B.) 509. 

Act XXXV., of 1858.—In order to exclude a person from inheritance 
under hindu law on the ground of insanity, it is sufficient to prove insanity 
at the time when succession to the property opens out.—10 Cal. 639, 
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LAW OF EVIDENCE. 


ACT No. I. OF 1872." 
(As amended up to date.) 
Passep on THe ldteH Marca 1872, 


WHEREAS it is expedient to cousolidate, define, aud amend the 
Iuaw of Iividence ; It is hereby enacted as 





Preamble. 
follows :— 
PART I—RELEVANCY OF FACTS. 
CHAPTER I. 
PRELIMINARYe 
Sint: 1. This Act may be called “ The Indian 


Evidence Act, 1872 :” 


It extends to the whole of British India, and applies to all judicial 
proceedings in or before any Court, including 
Courts Matrial, but not to affidavits presented 
to any Court or officer, nor to proceedings before an arbitrator ; 


and it shall come into force on he first 
day of September 1872, 


Note. 7 

Evidence is one of those matters which are governed by the law of the 

country in which the proceeding takes place, and not by that of the country 
where the contract sued upon was made, or the cause of action arose. 


Section 124 0f the Army Discipline and Regulation Act, 1879, provides 
that a Court Martial shall not be subject to the provisions of the Indian 
Evidence Act, 1872, or to any Act, law or ordinance of any legislaturew hat- 
soever other than the Parliament of the United Kingdom. Bnt section 125 
provides that the rules of evidence to be adopted in proceedings before 
Courts Martial shall be the same as those followed in Civil Courts. 


In a suit referred to arbitration under Act VIII of 1859, the arbitrator 
informed the parties that he hadidetermined to award the plaintiff Rs. 1,500 
with costs; but a few days afterwards, in consequence of a communication 
made by the defendant, the arbitrator held another meeting, at which the 
defendant, for the first time, conterded that, as before the matter was re- 
ferred to arbitration, he had offered the plaintiff Rs. 1,500, he ought not to be 
made to pay the costs of the arbitration, and in support of his contention 


Extent. 


Commencement of Act. 


* This Act has been declared in force in Upper Burma generally.—See the First 
Part of the Second Schedule to Act XX. of 1886. 


It is included in theSchedsle to the Santal Parganas Laws Regulation, III. of 1886. 
See Gazette of India, 28nd October 1881, Pt. I., p. 504; Ibid, 28rd September 
1876, Pt, I. PP» 605. 
W oF 
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prodaced a letter written by the plaintiff’s attorneys to his attorneys, which — 
was stated to be “ without prejadice,” and thereupon the arbitrator decided 
not to give the plaintiff coats. An application to confirm the award was re- 
fused by the Jearned Judge of the Court of first instance, upon the ground 
that the defendant had acted improperly in using the letter. Held, on ap- 
peal by the defendant, that the refusal to confirm the award was a judgment 
upon the whole subject-matter of the suit, and that an appeal would lie 
from such a judgment. Held also that, although the arbitrator was wrong 
in receiving and using as evidence a document which ought not to have 
been received, yet this was not a sufficient ground to justify the Judge in re- 
fusing to confirm the award.—I. L. R., 4 Cal. 23]. 

2. On and from that day the following 
laws shall be repealed :— 

(1) All rules of evidence not contained in any Statute, Act, or 

Regulation in force in any part of British India ; 

(2) All such rules, Jaws, and regulations as have acquired the force 
of law under the twenty-fifth section of ‘The Indian Conncils Act, 1861,’ 
in so far as they relate to any matter herein provided for ; and 

(3) The enactments mentioned in the schedule hereto, to the ex- 

tent specified in the third column of the said schedule. 


But nothing herein contained shall be deemed to affect any pro- 
vision of any Statute, Act, or Regulation in force in any part of British 
India, aud not bereby expressly repealed. 

Note. 


Clause (2) refers to various rules as to evidence issned by the Govern- 
ment in “ Non-Regulation” Provinces previous to the Indian Coancils’ Act, 
1861, 24 and 25 Vic., c. 67, and which became law by virtue of section 25 


of that enactment. 
3. In this Act the following words and expressions are nsed in 
the following senses, unless acontrary in- 


Repeal of enactments. 


lnterpretation-clause. = st antion appears from the context :— 
“ Court” includes all Judges and Magis- 
“Court.” { d all 
rates, and all persons, except arbitrators, leg- 


ally authorized to take evidence. 
“Fact.” “ Fact”? means and includes— 


(1) any thing, state of things, or relation of things, capable of be- 
ing perceived by the senses. 
(2) any mental condition of which any person is conscious. 


Illustrations. 


(a.) That there are certain objects arranged in a certain order ina cer- 
tain place, is a fact. 

(o.) That a man heard or saw something, is a fact. 

(c) That a man said certain words, is a fact. 

(d.) That a man holds a certain opinion, has a certain intention, acta 
in good faith or fraudulently, or usesa particular word in a particular 
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sense, or is or was at a specified time conscious of a particular senaation, 
is a fact. 


(e.) That a man has a certain reputation, is a fact. 

One fact is suid to be relevant to another when the one is conneoted 
‘paievenin with the other in avy of the ways referred to 
in the provisions of this Act relating to the 
relevancy of facts. 

The expression “ facts in issue’ means 
and includes— 

any fact from which, sither by itself or in connection with other 
facts, the existence, non-existence, nature, or extent of any right, li- 
ability, or disability, asserted or denied in any suit or proceeding, neces- 
sarily follows. 

Ecplanation.—Whenever, under the provisions of the law for tha 
time being in force relating to Civil Procedure, any Court records an 
issue of fact, the fact to be asserted or denied in the anawer to such 
issue is a fact in issue. 


“Facts in issue.” 


Illustration. 

A is accused of the murder of B. 

At hia trial the following facts may be in issue :— 

That A caused B’s death ; 

That A intended to cause B’s death ; 

That A had received grave and sudden provocation from B ; 

That A, at the time of doing the act which cansed B’s death, was, by 
reason of unsoundness of mind, incapable of knowing its natare, 

“Document” means any matter expressed or described upon any 
substance by means of letters, figures, or marke, 
or by more than one of those means, intended 
to be used, or which may be used, for the purpose of revording that 
matter. 


“Document.” 


Illustration. 
A writing is a document : 


Words printed, lithographed, or photographed are documenta : 

A map or plan is a document : 

An inscription on a metal plate or stone is a document : 

A caricature is a document, 

“Evidence.” ‘‘ Evidence” means and includes— 

Ct) all statements which the Court permits or requires to be made 
before it by witnesses, in relation to mattere of fact under 
inquiry ; 
such statements are called oral evidence; 

(2) all documents produced for the inepection of the Coart ; 
such documents are called documentary evidence... 

A fact is said to be proved when, after considering the matters be- 

fore it, the Court either believes it to exist, or 


“Proved,” considers its existence so probable that a pra- 
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dent man ought, under the circumstances of the particular case, to act 
upon the supposition that it exists. 
A fact is said to be disproved when, after considering the matters 
sat : before it, the Court either believes that it does 
esti not exist or considers its non-existence so pro- 
bable that a prudent man onght, under the circumstances of the parti- 
cular cage, to act upon the supposition that it does not exist. 


A fact is said not to be proved when it is 
neither proved nor disproved. 


Notes. 

A was charged before an Assistant Magistrate by a Sub-Registrar 
with haying committed an offence under sec. 228 of the Penal Code, and 
fined. Held that the Sub-Registrar should have tried the matter himself 
under secs. 435 and 436 of the Criminal Procedure Code, and as the Magis- 
trate acted without jurisdiction, the order must be quashed. By sec. 82 
of the Registration Act a Sub-Registrar is a public officer, and proceedings 
before him are judicial proceedings within the meaning of sec. 228 of the 
Penal Code, and asheia legally authorized to take evidence, he is a 
“Court” as defined by the Evidence Act, sec. 3.—13 B. L. R., (Ap.) 40. 

A registered power-of-attorney admitted under nec. 57 of the Evidence 
Act without proof, the registering officer being a Court under seo. 3 of the 
Act.—I. L. B., 14 Cal. 176. 

Evidence does not include the whole material of the Judge's belief ; 
for instance, a Magistrate or Session Judge may question the prisoner, and 
the prigoner’s answers to the Magistrate may be used against him; but 
they are not evidence under this definition as not being made by a witness. 
Where, however, the answers of an accused person are used against him, as 
they may be, in another trial, the record of them would be strictly evidence 
as being ‘‘a document produced for the inspection of the Court.” 


4. Whenever it is provided by this Act that the Court may pre- 

7 a sume a fact, it may either regard such faot as 
mer Denne proved, unless and until it is dieproved, or may 
call for proof of it : 

Whenever it is directed by this Act that the Conré shall presume a 
fact, it shall regard such fact as proved, unless 
and until it is disproved. 

When one fact is declared by this Act to be conclusive proof of 
another, the Court shall, on proof of the one fact, 


** Not proved.” 


“Shall presume.” 


Seoneneenren regard the other as proved, and shall not allow 
‘evidence to be given for the purpose of disproving it. 
Note. 


For instances in which the Court “may presume,” see Secs. 86, 87, 88, 
90 and 114; forinatances in which it “shall presume,” see Sections 79—85 ; 
for inatances of “‘conolusive proof.” see Sections 41, 112 & 113. 
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CHAPTER II. 
Or tHe Retevancy or Facts. 


5. Evidence may be given it any suit or procseding of the ex- 

vid ieee istence or non-existence of every fact in issue 

of facte in issue aod rele. and of such other factsas are hereinafter de- 
WERE A Acte: clared to be relevant, and of no others. 


Explanation.—This section shall not enable any peraon to give evi- 
dence of a fact which he is disentitled to prove by any provision of the 
law for the time being in force relating to Civil Procedure.* 


Illustrations. 


(a.) A is tried for the murder of B by beating him with a club with 
the intention of causing his death. 

At A's trial the following facts are in issue :— 

A’s beating B with the club ; 

A’s causing B’s death by such beating ; 

A’s intention to cause B’s death. 

(b) A suitor does not bring with him, and have in readiness for pro- 
duction at the first hearing of the case, a bond on which he relies. This 
section does not enable him to produce the bond or prove its contents at 
a subsequent stage of the proceedings, otherwise than in accordance with 
the conditions prescribed by the Code of Civil Procedure. 


Notes. 


The principle that parties cannot, without the leave of the Court, cross- 
examine a witness whom, the parties having already examined, or devlined 
to examiue, the Coart itself has examined, applies equally whether it is in- 
tended to direct the cross-examination to the witness’s statements of fact, 
or to circumstances touching his credibility, for any question meant to im- 
pair his credit tends (or is designed) to get rid of the effect of each and 
every answer, just as much as one that may bring out an inconsistency or 
contradiction, sec. 155 of Act I of 1872. The statement of a witness for the 
defence, that a witness for the prosecution was at a particnlar place at a 
particular time, and consequently could not then have been at another place, 
where the latter states he was, and saw the accused persons, is properly 
admissible in evidence, even though the witness for the prosecution may not 
bimeelf have been cross-examjned on the point, secs. 5, 11, and 153 (ill. c) 
of Act I of 1872, Where such a statement, after being admitted, was with- 
held from the jury, the High Court ordered a new trial.—l1 Bom. H. OC, 
R., (A. Cr.) 166. 

Chapter IT sets out the ways in which facts must be connected with 
sach other in order to be relevant. This section lays down a general rule 
8 to the admissibility of evidence by enacting that evidence may be given 
f (a) facts in isane, and (5) facts declared to be relevant, and of so others, 
Che remaining sections of the Chapter give illustrations of relevant facts, 


Tho word “ hereinafter” in the first paragraph includes not only seo- 
ions 5—55, bat sections 145, 146, 148, 183, 155, 156, 157, and 158, 


See Act XIV of 1882, secs. 59, 60, 62, 63, 131 and 568. 
* See now Act XIV. of 1882, 
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; 
6. Facts which, thongh not in issue, are so connected with a fact 
Relevancy of facts for- 30 issue as to form part of the same transaction, 
ming part of eame trans- are relevant whether they occurred at the same 
oo time and place, or at different times and places. 


Illustrations. 

(a.) Ais accused of the murder of B by beating him. Whatever was 
said or done by A or B or the bystanders at the beating, or 80 shortly be- 
fore or after it as to form part of the transaction, is a relevant fact. 

(6.) A is accused of waging war against the Queen by taking part in 
an armed insurrection in which property is destroyed, troops are attacked, 
and gaols are broken open. ‘The occurrence of these facts is relevant, as 
forming part of the general transaction, though A may not have been pre- 
sent at all of them. 

(c.) Asues 8 for a libel contained in a letter forming part of a core 
respondence. Letters between the parties relating to the subject out of 
which the libel arose, and forming part of the correspondence in which it 
is contained, are relevant facts, though they do not contain the libel itself, 

(d.) The question is, whether certain goods ordered from B were de- 
livered to A. The goods were delivered to several intermediate persons 
successively. Each delivery is a relevant fact. 

Notes. 

A transaction is defined as a group of facts so connected together as to 
be referred to by a single legal name, as a crime, a contract, a wrong, or 
any other subject of enquiry which may be in issue. Contemnoraneous 
statements are often of course facts forming part of the transaction jal 
ous they relate, and may be relevant under this section or under section’ 

,9 or 14, 

Illustration (a) shows that the admissibility of statements of by standers 
will depend on the question whether the statement was made so shortly be- 
fore or after the transaction as to form part of it. But under the English 
law, it will depend on the question whether the party, against whom the 
evidence is given, was present when the statement was made. 

The only evidence against the prisoner charged with having voluntarily 
caused grievous hurt was a statement made in the presence of the prisoner 
by the person injured to a third person, immediately after the commission 
of the offence, ‘The prisoner did not, when the statement was made, deny 
that she had done the act complained. Held, that the evidence was admis- 
pangs sec. 6 and seo. 8, Illustration (7) af the Evidence Act.—I. L. R., 
10 Cal. 302. 


7. Facts which are the occasion, cause, or effect, immediate or 
Fats which are occasion, otherwise, of relevant facts or facts in issue, or 
canse, or effect of facts in which constitute the state of things under 
or which they happened, or which afforded an 
opportunity for their occurrence or transaction, are relevant. 
Illustrations. 
(a) The question is, whether A robbed B. 
The facta that, shortly before the robbery, B went toa fair with mo 
in his possession, and that he showed it, or mentioned the fact that he had 
it, to third persons, are relevant. 
(b) The question is, whether A murdered B. 
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Marks on the ground, produced by a struggle at or near the place where 
the murder was committed, are relevant facts. 

(c) The question is, whether A poisoned B. 

The state of B's health before the symptoms ascribed to poison, and 
habits of B, known to A, which afforded an opportunity for the administra- 
tion of poison, are relevant facts. 

Note. 

Illustration (a) is an instance of facts relevant as giving occasion or 
Opportunity : (b) of facts constituting an effect : (c) of facts constituting the 
state of things under which an alleged fact happened. 

Mokives weeparstion: ea 8. Any fact is relevant which shows or 
previous ur subsequent constitutes a motive or preparation for any 
_ conduct. fact in issue cr relevant fact. 


The condnct of any party, or of any agent to any party, to any 
suit or proceeding, in reference to such suit or proceeding, or in re- 
ference to any fact in issue therein or relevant thereto, and the conduct 
of any person, an offence against whom is the subject of any proceed- 
ing, is relevant, if such condact influences or is influenced by any fact 
in issue or relevant fact, and whether it was previons or subsequent 
thereto. 

Explanation 1,— The word “ conduct” in this section does not in- 
clade statements, unless those statements accompany and explain acta 
other than statements ; but this explanation is not to affect the rele- 
vancy of statements under any other section of this Act, 


Ezplanation 2.— When the conduct of any person is relevant, any 
statement made to him or in his presence and hearing, which affects 
such conduct, is relevant. | : 

Illustrations. 

(a.) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, 
‘and that B had tried to extort money from A by threatening to make his 

nowledge public, are relevant. 
(5.) A sues B upon a bond for the payment of money. B denies the 
making of the bond. 

The fact that, at the time when the bond was alleged to be made, B 
required mouey for a particular purpose, is relevant. | 

(c.) A is tried for the murder of B by poison. 

The fact that, before the death of B, A procured poison similar to that 
which was administered to B, is relevent. 

(d) The question is, whether a certain document is the will of A. 

The facts that, not long before the date of the alleged will, A made in- 
quiry into matters to which the provisions of the alleged will relate, that 
he consulted vakils in reference to making the will, and that he caused 
Hey of other wills to be prepared, of which he did not approve, are re- 

evant. 

(e.) A is accused of a crime. 

The facts that, either before, or at the time of, or after, the alleged. 
crime, A provided evidence which would tend to give to the facts of the 
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case an appearance favourable to himself, or that he destroyed or con- 
cealed evidence, or prevented the presence or procured the absence of per- 
sons who might have been witnesses, or suborned persons to give false evi- 
dence respecting it, are relevant. 

(f.) The question is, whether A robbed B. 

The facts that, after B was robbed, C said in A’s presence, ‘ The Police 
are coming to look for the man who robbed B,’ and that immediately after- 
wards A ran away, are relevant. 

(g.) The question is, whether A owes B rupees 10,000. 

The facts that A asked C to lend him money, and that D said to C, 
in A’s presence and hearing, ‘I advise you not to trust A,for he owes B 
10,000 rupees,’ and that A went away, without making any answer, are re- 
levant facts. 

(h.) The question is, whether A committed a crime. 

The facts that A absconded after receiving a letter warning him that 
inquiry was being made for the criminal, and the contents of the letter, 
are relevant. 

(i.) A is accused of a crime. 


The facts that, after the commission of the alleged crime, he abscond- 
ed, or was in possession of property or the proceeds of property acquired 
by the crime, or actempted to conceal things which were or might have been 
used in committing it, are relevant. 


(j.) The question is, whether A was ravished. 


The facts that, shortly after the alleged rape, she made a complaint re. 
lating to the crime, the circumstances uuder which, and the terms in which, 
the complaint was made, are relevant. 

The fact that, without making a complaint, she said that she had been 
ravished, is not relevant as conduct under this section, though it may be 
relevant— : 

as a dying declaration under section 32, clause (1), or 

as corroborative evidence under section 157. 

(k.) The question is, whether A was robbed. 


The fact that, soon after the alleged robbery, he made a complaint re- 
lating to the offence, the circumstances under which, and the terms in which, 
the complaint was made, are relevant. 

The fact that he said he had been robbed, without making any com- 
laint, is not relevant as conduct under this section, though it may be re- 
evant— 

as a dying declaration under section 32, clause (1), or 

as corroborative evidence under section 157, 

Notes. 


A prisoner was indicated for theft and dishonestly receiving stolen 
property. The prosecutor, while travelling by train to Calcutta, discovered 
the loss of the property, and reported his loss to a railway-police Inspector 
at the first station at which the train stopped after he became aware of the 
theft, prisoner not then being present. This statement was tendered in 
evidence, and admitted under seo. 8, ill. k, of the Evidence Act. Evidence 
‘was also tendered of a atatement made by the prisoner to the constable 
who arrested him, to the effect that some of the property had been given 
him by his sister, and that he had brought tho rest, and this was admitted ; 
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the Court remarking then that there was a distinction in the Evidence 
Act between “ admission” and “ confession.” —10 B. Ll. R., (App.) 2. 


The accused was charged, under section 411 of the Indian Penal Code, 
with dishonestly receiving stolen property. Inthe course of the police 
investigation the accused was asked by the police where the property was. 
He replied that he had kept it, and would show. He said he had buried 
the property in the fields. Ho then took the police to the spot where the 
property was concealed, and with his own hands disinterred the earthen 
pot in which the property was kept. He made a second statement when 
pointing out the spot to the effect that he bad buried the property there. 
It was contended that those statements were inadmissible, having been 
made when the accused was in custody of the police. Held—(1) That the 
above statements were clearly in the natare of a confession, as they sug- 
gestud the inference that the prisoner committed the crime, and even if not 
intended by the accused as a confession of guilt they were an admission of a 
criminating circumstance and would form a very important part of the 
evidence against the accused, as showing that he had not come by the pro- 
perty honestly, and, therefore, properly within the rule of exclusion in re- 
gard to confessions made by a person in custody of the police. (2) That 
neither of the above statements was admissible in evidence under Explana- 
tion 1 of section 8 of the Evidence Act 1 of 1872, as evidence of the conduct 
of the accused. Section 8 ao far as it admits a statement as include@ in 
the word “conduct’’ must be read in connection with sections 25 and 26, and 
cannot admit a statement as evidence which would be shut out by those séo- 
tions. {3) That the accused’s statement, that he had buried the property 
in the fields, was admissible in evidence under section 27 of the Evidence 
Act, as it set the police in motion and led to the discovery of the property. 
A statement is equally admissible under section 27, whether the statement 
is made in auch detail as to enable the police to discover the property them- 
selves, or whether it be of such a nature as to require the assistance of the 
accused in discovering the exact spot where the property is concealed. —I. 
L. R., 14 Bom. 260. 


P brought a suit against K, a Hinda widow, to establish his right of 
inheritance in certain villages which had belonged to K’s husband, and to 
have it declared that her husband died childless, and that K had falsely put 
forward a child of unknown parentage as ber husband’s son. K was the only 
defendant, and she maintained that the child in question was her son by her 
deceased husband. The suit was dimissed on the merits by the Court of 
first instance, and by the High Court on appeal. After K'a death P brought 
a suit against D, whom the Collector as Manager of the Court of Wards 
had accepted as the minor son of K, and against the Collector as such 
Manager, for possession of the same villages upon the same grounds a8 those 
pat forwardin the former suit. Held by the Full Bench that the judg- 
ments of the Court of first. instance and the High Court in the former suit 
did not operate as res judicata in the present suit, but (Bropuurst, J., dia- 
senting on this point) that they were admissible in evidence in the present 
suit. Per Evce, C.J., and Trrrett, J.—The judgments were not ‘adminsible 
under sec. 8 or sec. 9 of the Kvidence Act (I of 1872), nor was either of 
them a ‘transaction’ ors ‘‘fact” within the meaning of seo. 13. But the 
record, and not the judgments alone, in the former suit, was admissible 
under sec. 13 (6), independently of sec. 43, as evidence of a particular in- 
stance in which the alleged right of the plaintiff to the property now in 
suit was at that time claimed and disputed, the word “right” in both 
clauses (a) and (b) of sec. 13 including a right of ownership, and not being 
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confined, as held by the majority in Guajja Lallv. Fatteh Lall, to incor- 
pores! rights. But the reasons given in the judgments in the former suit 
for the decree could not be considered in the present suit. Per Srgaicut, 
J.—Under sec, 43 of the Evidence Act the question was whether the erist- 
ence of the former judgments was a fact in issue or relevant under some 
other provision of the Act. Herethe question was not as to the existence 
of the former judgments and decrees as a fact in issue or relevant fact ; 
but though sec. 43. declared judgments, orders and decrees other than 
those mentioned in secs. 40, 41 and 42 irrelevant and judgments, orders 
and decrees, it did not make them absolutely inadmissible when they were 
the best evidence of something that might be proved aliunde, The former 
judgments and decrees were not themselves a “transaction” or ‘‘instances” 
within the meaning of sec. 13; but the suit in which they were made was 
@ transaction or an instance in which the defendant's right as the living 
son of K’s husband to obtain proprietary possession of his father’s estate 
was claimed and recognised, and to establish that such a transaction or 
instance took place, they were the best evidence. Per Bropuurst, J.—That 
for the reasons given by Gartu, ©. J., and Jackson and Pontirex, JJ., in 
Gajja Lall v. Fatteh Lall, the jadgments in the former suit were not admis- 
sible in evidence. Per Manmoop, J.—That for the reasons given in the 
dissentient jadgment of Mirtrer, J., in Gujju Lallv. Fatteh Lall, the former 
ju@igments were admissible in evidence. It having been alleged that the 
defendant was iu reality one R, the defence attempted to use as evidence a 
judgment in a criminal case in which the defendant was prosecuted as R 
for causing simple burt, and in which the Court had found that R had 
died some time before the date of the alleged offence, and expressed an 
opinion that the present plaintiff (who was not the prosecutor) had got up 
thecase. Held by Enas, C.J., and Bropnurst and Tyrrect, JJ., that the 
Judgment of the Criminal Court was not admissible in evidence. Held by 
Srraicat, J., with doubt, and on the principle that in cases of doubt a 
Judge should decide in favour of admissibility rather than of von-admis- 
sibility, that the jadgment was a fact which went to establish the identity 
of the defendant with the person he alleged himself to be, or at any rate 
to show that he was not the person the plaintiff said he was, and that it was 
therefore admissible under sec. 9 of the Evidence Act. He'd by Manmoop, 
J., that the judgment was admissible under sec. § and, if not, under other 
sections of the Evidence Act.—I. L.R., 12 Al. 1. 


By English law the details of a statement accompanying and explain- 
ing the a of & party in making a complaint can be elicited only ia 
cross-examination—Tayl. § 519. But this restriction does not apply under 
the present Act. 

The following sections of the Act provide for statements of various 
kinds :—Sec. 1 provides for statements by conspirators ; sec. 14, [Tlls. k. 
i, m] for statements showing the state of mind or body ; secs. 17—31 ad- 
miasion ; seos. 32—-38, various statements by deceased persons and others ; 
secs. 155 and 157, former statements of witnesses. This section, [IIl. 7] 
admits stdtements only so far as they accompany and explain acta. Iil. d. 
to sec. 9 gives a case of a statement as evidence of one’s motives and of an- 
other's conduct with regard to those motives. 


9. Facts necessary to explain or introduce a fact in issue or re- 
Facta necessary to ex- levant fact, or which support or rebut an in- 
plain or introduce relevant ference suggested by a fact in issue or relevant 
rece fact, or which establish the identity of any- 


Src. 10.) LAW OF EVIDENCE. 487 


thing or person whose identity is relevant, or fix the time or place at 
which any fact in issue or relevant fact happened, or which show the 
relation of parties by whom any soch fact was transacted, are relevant 


in so far as they are necessary for that purpose. 
Illustrations. 

(a.) The question is, whether a given document is the will of A. 

The state of A’s property and of his family at the date of the alleged 
will may be relevant facts. | 

(5.) A sues B for a libel imputing disgraceful conduct to A; 5 affirms 
that the matter alleged to be libellous is true. 

The position and relations of the parties at the time when the libel 
was published may be relevant facts as introductory to the facts in issue, 

The particulars of a dispute between A and B about a matter uncon- 
nected with the alleged libel are irrelevant, though the fact thatthere was 
a dispute may be relevant if it affected the relations between A and B. 

(c.) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded 
from his house, is relevant, under section 8, as conduct subsequent to and 
affected by facts in issue. a2 2 

The fact that, at the time when he left home, he had sudden and urgent 
business at the place to which he went, is relevant, as tending to explain the 
fact that he left home suddenly. | . 

The details of the business on which he left are not relevant, except 
in so far as they are necessary to show that the business was sudden and 
urgent. 

(d.) A sues B for inducing C to break a contract of service, mado by 
him with A. C,on leaving A’s service, says to A, ‘I am leaving you 
because B has made me a better offer.’ This statement isa relevant fact as 
explanatory of C’s conduct, which is relevant as a fact in issue. 


(e.) A, accused of theft, isseen to give the stolen property to B, who 
in seen to give itto A’s wife. B says, as be delivers it, ‘ A says you are to 
hide this.’ 13's statement is relevant as explanatory of a fact which is part 
of the transaction. 


(f.) A istried for a riot, and is proved to have marched at the head 
of a mob. 


The cries of the mob are relevant as explanatory of the nature of thy 
transaction. 
Note —See I. L. R., 12 Al. 1, noted under sec. 8. 


10. Where there is reasonable ground to believe that two or 
Things said or done by ™OFe persone have conspired together to com- 
conspirator in referenceto mit an offence or an actionable wrong, any 
Sommon destge. thing said, done, or written by any one of such 
persons in reference to their common intention, after the time when 
such intention was first entertained by any one of them, is a relevant 
fact as against each of the persons believed to be so conspiring, as 
well for the purpose of proving the existence of the conspiracy as 
for the purpose of showing that any such person was a party to it, 
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Illustration. 

Reasonable ground exists for believing that A has joined in a cons- 
piracy to wage war against the Queen. 

The facts that B procured arms in Europe for the purpose of the cons- 
piracy, C collected money in Calcutta for a like object, D persuaded persons 
to join the conspiracy in Bombay, E published writings advocating the ob- 
ject in view at Agra, and F transmitted from Delhi to G at Cabul the money 
which C had collected at Calcutta, and the contents ofa letter written by 
H giving an account of the conspiracy, are each relevant, both to prove the 
existence of the conspiracy, and to prove A’s complicity in it, although he 
may have been ignorant of all of them, and although the persons by whom 
they were done wero straugors to him, and although they may have taken 
place before he joined the conspiracy or after he left it. 


Note. ; 
By English law only statements made in furtherence of the common de- 
sign may be proved ; but by this Act not only are such statements relevant ; 
but anything said, done or written by any congpirator in reference to the 
common design is relevant. | 


When facta nab otherwies 11. Facts not otherwise relevant are 
relevaut become relevant. relevant— 


(1) if they a: inconsistent with any fact in issue or relevant fact ; 
(2) if by themselves or in connection with other facts they make 
the existence or non-existence of any fact in issue or relevant fact 
highly probable or improbuble. 
Illustrations. 


(a.) The question is, whether A committed a crime at Calcutta on a 
certain day. 

The fact that, on that day, A was at Lahore, is relevant. 

The fact that, near the time when the crime was committed, A was at 
& distance from tho place where it was committed, which would render 
: highly improbable, though not impossible, that he committed it, is re- 
evant. 

(b.) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed 
either by A, B, C, or D. Every fact which shows that the crime could 
have been committed by no one else, and that it was not committed by 
either B, C, or D, is relevant. 

Notes. 

The Illustrations show that the inconsistency referred to means a 
physical impossibility of the co-existence of two facts. By “highly improb- 
able” is meant something which, though not absolutely impossible, is next 
door to it. 

Per West, J.—Sec. 11 of the Evidence Act is, no doubt, expressed in 
terms so extensive that any fact which can, by a chain of ratiocination, be 
brought into connection with another, so as to have a bearing upon a point 
in issue, may possibly be held to be relevant within its meaning. But the 
connections of human affairs are so infinitely various and so far reaching, 
that thus to take this section in its widest admissible sense, would be to 
complicate every trial with a mass of collateral inquiries limited only by 
the patience and the means of the parties. That such an extensive mean- 
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ing was not in the mind of the Legislature, seems to be shown by several 
indications in the Act itself. Tho Illustrations to sec. 11 do not go beyond 
familiar cases in the English Law of Evidence. There must always be room 
for the exercise of discretion when the relevancy of testimony rests upon 
its effect towards making the affirmative or negative of a proposition ‘highly 
probable’ ; and with any reasonable use of this discretion, the Court ought 
not to interfere, but it appears to me to be as illegal now, as before the 
Evidence Act was passed, to admit evidence of crime A in order to prove 
tthe cognate bat anconnected crime B.—11 Bom. H. C. R., 90. 

In a suit brought by the plaintiff against several defendants to prevent 
encroachments by the detendants in a lane which was the common property 
of himself and the defendants. Held, that the admission of one of the 

‘defendants in a previous suit to whic). the other defendants were not 

' parties as to the common character of the portion of the lane between his 
house and the plaintiff's and also a similar statement in a deed put in by 
another of the defendants to prove his titleto his own house, were ad- 
missible in evidence to establish the common character of the ontire lane 
as alleged by the plaintiff. The fact of common ownership of other parts 
of the lane should be treated as relevant to the issue as to the common 
character of the entire lane on the principle laid down in section 11 of the 
Indian Evidence Act.—I. L. R., 16 Bom. 125. 


See 11 Bom. H. C. B., (A. Cr.) 166, noted under sec. 5. 


: rae gree 12. In suits in which damages are claim: 
ret tending’ to enable ©d,any fact which will enable the Court to de- 
Court todetermine amount termine the amount of damages which ought 
aeeseere. to be awarded is relevant. 

Notes. 

As to character as affecting damages, see sec. 50. 

In actions for defamation other libellous expressions by the defendant 
are admissible to prove malice and ro enhance damages; and evidence of 
circumstances showing the bona fide of the defendant would also be re- 
levant. In mitigation of damages facts disproving malice may be proved 
by the defendant. 

Iu actions for assault, the provocation offered by the plaintiff would be 
relevant. In actions against Ruilway Companies for injuries received, the 
position and circumstances and earnings of the plaintiff, the precautions 
taken by tho Company, and the contributory negligence, if any, of the plain- 
tiff are relevant ; and in suita for breach of contract, all facts showing the 
amount of losa occasioned to the plaintiff by the breach would be relevant. 
See Contract Act, sec. 73. 

13. Where the question is as to the ex- 
Facts relevant when right istence of any right or custom, the following 
or custom is in question. 
facts are relevant :— 


(a.) Any transaction by which the right or custom in question was 
created, claimed, modified, recognized, asserted, or denied, or which was 
inconsistent, with its existence ; 

(b.) Particular instances ia which the right or custom was claimed, 
recognized, or exercised, or in which its exercise was disputed, assert - 
ed, or departed from. 
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Tllustration. 


The question is, whether A has a right toa fishery. A deed conferring 
the fishery on A’s ancestors, a mortgage of the fishery by A’s father, a sub- 
sequent grant of the fishery by A’s father, irreconcileable with the mortgage, 
particular instances in which A’s father exercised the right, or in which 
the exercise of the right was stopped by A’s neighbours, are relevant facts, 

Notes. 

In a suit to establish the existence of a family-custom, the plaintiffs 
offered in evidence a deed containing @ recital that the custom of the family 
was as alleged in the plaint, and a covenant to do nothing contrary to it. 
The deed was executed before action brought by the present plaintiffs, 
and also by a plaintiff who had died since the institution of thesuit and, 
as the plaint alleged, by “‘ a considerable majority” of the family, but the 
defendant was not a party to it. Held that the deed was admissible as evi- 
dence on behalf of the plaintiffs, though they could themselves be called 
as witnesses ; but that, though admissible, the custom as against the de- 
fendant must be proved aliunde.—10 B. L. R., 263. 

A map prepared by an officer of Government while in charge of a 
khas mehal, Government being at the time in possession of the mehal mere- 
ly as @ private proprietor, 1s not a map purporting to have heen made under 
the authority of Government within the meaning of sec. 83 of the Indian 
Evidence Act (I of 1872), the accuracy of which is to be presumed, but such 
& map may be admitted as evidence under sec. 13 of that Act.—I. L. B.; 
5 Cal. 287. 

Per Garru, C. J., Jackson, Pontirex and Morais, JJ. (Mirver, J., dis- 
senting).—A former judgment, which is not a judgment ix rem, nor one re- 
lating to matters of a public natare, is not admissible in evidence in a sub- 
sequent suit, either as a res judicata, or as proof of the particular point which 
it decides, unless between the same parties or those claiming under them. 
In a suit between A and B, the question was, whether C or D was the heir 
of H. If C was the heirof H, then A was entitled to succeed ; otherwise not. 
The same question had been raised in a former suit brought by X against 
A, and decided against A; and this former judgment was admitted in 
evidence in the suit between A and B, and dealt with by tho Courts below 
as conclusive evidence against A upon the point to decide. Held (Mitrer, 
J., dissenting.)—That the former jadgment was not admissible as evidence 
in the suit between A and B, either as “a transaction” under sec. 13, or as 
“a fact” under sec. 11, or under any other section of the Evidence Act.— 


6 Cal. 171. 


In a Buit for rent the amount of the land held by the defendant was 
questioned, and it was contended that the land must be measured with a 
hath of 21§ inches aud not one of 18 inches, as claimed by the plaintiff 
semindar. Certain decrees obatined by the zemindar againat other tenants 
in the same pergunnah in suits in which 18 inches had been taken as the 
hath were tendered in evidence in support of the plaintiff's conteation that 
the customary hath in the pergunnah was one of 18 inches. Held, that such 
decrees were admissible in evidence under the provisions of sec. 13 of the 
Evidence Act, as they farnished evidence of particular instances in which 
® custom was claimed.—15 Cal. 233. 


In a suit the parties to which were Nambudri Brahmans following the 
Marumakkatayam law, the plaintiff sued as the adoptive son of the last 
member of an otherwise extinct mana‘ for & déclaration of. his title -to 
certain lands asthe sole uralen of a devasom. He..waa in.-] 
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‘of the greater: part of the land, but one paramba was alleged to be held 
adversely to him by 8 person not, joined in the suit, and the tenanta of part 
of the remaining land had attorned to the defendant. The plaintiff was 
an adalt at the time of his adoption and no female was adopted at the same 
. time with the plaintiff. In 1875 a suit was brought by the defendant's 
- brother and others against the plaintiff and others to set aside an alienation 
“by the present plaintiff's predecessor in title, but the suit was dismissed 
‘without any decision as to the co-uraima right of the then plaintiff ; and the 
* present plaintiff had no further notice of interference by the present defen- 
¢ dant’s mana :— Held, that the claim was not barred and that the plaintiff 
was entitled tothe decree sued for. The form and evidence of adoption con- 
sider. Per cur.—The restrictions imposed under sec. 42 of the Spevific Re- 
lief Act must be held to refer to the consequential relief properly obtain. 
able by the plaintiff as against the defendants in the suit and not to be ex- 
tended to the case of all third parties who may possibly support some of the 
contentions of the defendants. The appellants filed an application for the 
admission in evidence of certified copies of certain jadgments and decrees 
rejected by the Lower Court. The appellants sought to make use of these 
documents not as constituting matters in dispute res judicata, but as contain- 
ing summaries of statements made by parties concerned in the management 
of tho plaint properties and as evidence of conduct :—Held, that the do- 
cuments were inadmissible in evidence.—1l1 Madr. 116. 

In a suit. bronght by the trustees of a temple to recover from the owners 
of certain landa in certain villages money claimed under an alleged right 
as due to the temple :—Held, that judgments in other suits against other 
persons in which claims under the same right had been decreed in favor of 
the trustees of the temple were relevant under sec. 13 of the Evidence Act 
as boing evidence of instances in which the right claimed had been assert- 
ed :-—Held, also that the anid judgments were relevant under sec. 42 of the 
said Act as relating to matters of a public natare.—12 Madr. 9. 

Judgments aud decrees recognizing rights between parties to a suit or 
between persons whom they represent, although they are not conclusive 
under the Indian Evidonce Act (I of 1872) as they were before that Act 
came into operation, are yet admissible in evidence under sec. 13 of the Act, 
even if the parties in the former suit be entire strangers. Where the parties 
are the same, or representatives of those in the former suit, such judgments 
and decrees may be evidence so nearly conclusive as, when produced by the 
party in whose favour they are, to shift the burden of proof from him to 
his opponent. Semble, under sec. 13 of the Civil Procedure Code (Act X of 
1877) the law is now the same as it was under Act VIII of 1859 prior to the 
passing of the Indian Evidence Act.—3 Bom. 3. 

See I. L. R., 12 Al. J, noted under sec. 8. 

14. Facts showing the existence of any state of mind—such as 

Facts ahowing existence 2tention, knowledge, good faith, negligence, 
of stateof mind, or uf body, rashness, ill-will or good will towards any 
or bodily feeling. particular person, or showing the existence of 
any state of body or bodily feeling—are relevant, when the existence 


of any such state of mind, or body, or bodily feeling, is in issue or re- 


levant. 
Ezplanation 1.—A fact relevant as showing the existence of a re- 


levant state of mind most show that the state of mind exists, not gener- 
ally, but in reference to the particular matter in question.* 
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Explanation 2.—But where, upon the trial of a person accused of 
an offence, the previous commission by the accused of an offence is 
relevant within the meaning of this section, the previous conviction of 
such person shall also be a relevant fact.* 


Illustrations. 


(a.) A is accused of receiving stolen goods knowing them to be stolen. 
It is proved that he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other 
stolen articles is relevant, as tending to show that be knew each and all of 
the articles of which he was in possession to be stolen. 

(b.j¢ A is accused of fraudulently delivering to another person a counter- 
feitcoin, which, at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number 
of other pieces, of counterfeit coin, is relevant. 

The fact that A had been previously convicted of delivering to another 
person as genuine a counterfeit coin, knowing it to be counterfeit, is re- 
levant. 

(c.) A sues B for damage done by a dog of B’s, which B knew to be 
ferocious. 

The facts thit the dog had previously bitten X, Y, and Z, and that | 
they had made complaints to B, are relevant. 

(d.) The question is, whether A, the acceptor of a bill of exchange, 
knew that the name of the payee was fictitious. 

The fact that A had accepted other bills drawn in the same manner 
before they could .have been transmitted to him by the payee if the payee 
bad been a real person, is relevant, as showing that A knew that the payee 
was & fictitious person. 


(e.) A is accused of defaming B by publishing an imputation intended 
to harm the reputation of B. 

The fact of previous publications by A respecting B, showing ill-will 
on the part of A towards B, is relevant, as proving A’s intention to harm 
B’s reputation by the particalar publication in question. 

The facts that there was no previous quarrel between A and B, and 
that A repeated the matter complained of as he heard it, are relevant, as 
showing that A did not intend to harm the reputation of B. 

(f.) Ais sued by B for fraudulently representing to B that C was 
solvent, where by B, being induced to trust C, who was insolvent, suffered 
loss. 

The fact that, at the time when A represented C to be solvent, C was 
supposed to be solvent by his neighbours and by persons dealing with him, 
is relevent, as showing that A made the representation in good faith. 

(g.) A is sued by B for the price of work done by B, upon a house of 
which A is owner, by the order of C, a contractor. 

A’s defence is that B’s contract was with C. : 


_ The fact that A paid C for the work in question, is relevant, as pro- 
ving that A did, in good faith, make over to C the management of the work 


* There explanations (1 and 2) have been substituted for the original one 
III. of 1891, ae. 1. 


+ This illustration has been substituted for the original by Act ITI. of 1891, sec. 1. 
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in question, so that C was in position to contract with Bon C's own ac- 
count, and not as agent for A. 

(h.) A is accused of the dishonest misappropriation of property which 
he had found, and the question is whether, when he appropriated it, he be- 
lieved in good faith that the real owner could not be found. 

The fact that public notice of the loss of the property had been given 
in the place where A was, is relevant as showing that A did not, in good 
faith, believe that the real owner of the property could not be found. 

The fact that A knew, or had reason to believe, that the notice was 
given fraudulently by C, who had heard of the loss of the property, and 

. wished to set upa false claim to it, is relevant, as showing that the fact 
- that A knew of the notice did not disprove A’s good faith. 

(t) A is charged with shooting at B with intent to kill him. In order 
ito show A's intent, the fact of A’s having previously shot at B may be 
| proved. 

: (j.) A is charged with sending threatening letters to B. Threatening 
‘letters previously sent by A to B may be proved, as showing the intention 
‘ of the letters. 

(k.) The question is, whether A has been guilty of cruelty towards B, 
his wife. 

Expressions of their feeling towards each other shortly before or after 

' the alleged cruelty are relovant facts. 

. (1.) The question is, whether A’s death was caused by poison. 
Statements made by A during his illness asto his symptoms are re- 
_ levant facts. 

(m.) The question is, what was the state of A’s health at the time when 
. @n assurance on his life was effected. 

Statements made by A as to the state of his health at or near the time 
in question are relevant facts. 

(n.) A sues B for negligence in providing him with a carriage for hire 
not reasonably fit for use, whereby A is injured. 

| Tho fact that B’s attention was drawn on other occasions to the defect 
of that purticular carriage is relevant. 

The fact that B was habitually negligent about the carriages which 
he let to bire is irrelevant. 

(o.) A is tried for the murder of B by intentionally shooting him dead. 

The fact that A, on other occasions, shot at B, is relevant, as showing 
his intention to shoot B. 

The fact that A wasin the habit of shooting at people with intent to 
murder them is irrelevant. 

(p.) A is tried fora crime. 

The fact that he said something indicating an intention to commit that 
particalar crime is relevant. 


The fact that he said something indicating a general disposition to | 
commit crimes of that class is irrelevant. 


: Notes. 

The accused was charged with having received illegal pratifications from 
C and Co. on three specific occasions in 1876. In 1876, 1877, and 1878, C 
and Co, were doing business as commissariat contractors, and the acoused 
was the manager of the commissariat office. Held, that evidence of similar 
bat unconnected instances of receiving illegal gratificationsfrom C & Co. 
in 1877 & 1878 was not admissible against him under secs. 5—13 of the 
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Hividence Act. Held Per Gantu, C. J. (Mactean J. concurring)—The Evi- 
derice was notadmissible under sec. 14. Per Garr, C0. J.—Sec. 14 applies to 
cases where a particular act is more or less criminal or culpable according 
to the state of mind or feeling of the person who does it; not to cases where 
the question of guilt or innocence depends upon actual facts, and not upon 
the state of a man’s mind or feeling. Per Mirrer, J.—If the receipt of the 
illegal gratifications mentioned in the charge be considered proved by other 
evidence, and if it were necessary to ascertain whether the accused received 
them as a motive for showing favour in the exercise of his official func- 
tions, the alleged transactions of 1877 and 1878 would be relevant under 
sec. ]4, but they would not be relevant to establish the fact of payments 
in 1876.—I. L. R., 6 Cal. 655. 

Where the accused was charged under section 206 of the Indian Penal 
Code with fraudulently transferring three properties to three different per- 
sons on @ certain day, in order to prevent their being seized in execution 
of a decree, and the prosecution tendered evidence of five other fraudulent 
transfers of property effected by the accused on the same day, and apparent- 
ly with the same object, Held, that this evidence was admissible, under 
sections 14 and 15 of the Evidence Act, to prove either that all those trans- 
fers were parts of one entire transaction, or that the particular transfers, 
which were specified in the charge,were made with a fraudulent intent.— 
16 Bom. 414, 


15. When there is a question whether an act was accidental or 
Facts bearing on quea- intentional, ‘ or done with a particular know- 


tion whether act waa acci- . o osge ; 
dentalow dutectiongl. GE ledge or intention, the fact that such act 
done with a particulars formed part of a series of similar occurrences, 


knowledge or intention. in each of which the person doing the act was 
concerned, is relevant. 


Illustrations. 


(a.) A is accused of burning down his houso in order to obtain money 
for which it ia insured. 

The facts that A lived in several houses saccessively, each of which 
he insured, in each of which a fire occurred, and after each of which fires 
A received payment from a different insurance-office, are relevant, as tend- 
ing to show that the fires were not accidental. 

(b.) Ais employed to receive money from the debtors of B. It is A’s 
duty to make entries in a book showing the amounts received by him. He 
makes an entry showing that on a particular occasion he received less than 
be really did receive. 

The question is whether this false entry was accidental or intentional. 

The facts that other entries made by A in the same book are false, 
and that the false entry is in each case in favour of A, are relevant. 

' (c.) A is accused of fraudulently delivering to B a counterfeit rupee, 

The question is, whether the delivery of the rupee was accidental. 

The facts that, soon before or soon after the delivery to B, A delivered 
counterfeit rupees to C, D, and E, are relevant, as showing that the delivery 
to B was not accidental. 


Note.—See I. L. R., 16 Bom. 414, noted under sec, 14. 


* Lu sec. 16, the words quoted have been inserted by Act III. of 189], asec. 2. 
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16. When there is a question whether a particular act was done, 
the existence of any course of business accord- 
Existence of course of ing to which it naturally would have been 
business when relevant. : 
done, is a relevant fact. 


Illustrations. 
(a.) The question ie, whether o particular letter was despatched. 

_ The facts that it was the ordinary course of business for all letters put 
in a certain place to be carried to the post, and that that particular lettor 
was put in that place, are relevant. 

(6.) The question is, whether a particular letter reached A, Tho facts 
that it was posted iu due course, and was not returned through the Dead 
Letter Office, are relevant. 


Note. 


Upon the settlement of the list of contributories to the assots of a 
Company in coarse of liquidation under the Indian Companies Act, one of 
the persons named in the list denied that he had agreed to becomo 8 mem- 
ber of the Company or was liable as a contributory. The District Court 
admitted as evidence on behalf of the official liquidator, a press-copy of a 
letter addressed to the objector, for the purpose of proving thata notice of 
allotment of shares was duly communicated. No notice to the objector to 
produce the original letter appeared on the record ; but at the hearing of. 
the appeal, it was alleged by the official liquidator and denied by the ob- 
jector, that such notice had been in fact given. There was no evidence as 
to the posting of the original letter, or of the address which it bore; but 
the press-copy was contained in the press-copy letter-book of the Company, 
and was proved to be in the hand-writing of a deceased secretary of the 
Company, whose duty it was to despatch letters after they had been copied 
in the letterbook. The objector denied having received the letter or any 
notice of allotment. Held that the Court should not draw the inference 
that the original letter was properly addressed or posted ; that the press- 
copy letter was inadmissible in evidence ; and that there was no proof of 
the communication of any notice of allotment.—I. L. R., 9 Al. 366. 


Admissions, 


17. An admission is a statement, oral or documentary, which 
suggests any inference as to suny fact in issue 
or relevant fact, and whichis made by any 
of the persons and under the circumatances hereinafter mentioned. 


Admission defined, 


18. Statements made by a party to the proceeding, or by an 
Admission—by partyto agent toany such party, whom the Court re- 
proceeding or hisagent; = pards, under the circumstances of the case, as 


expressly or impliedly authorized by him to make them, are admissions. 

Statements made by parties to suits, suing or sued in a repre- 

by suitor in representa- sentative character, are not admissions, unless 

tive character ; they were made while the party making them 
held that character, 


Statements made by— 
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(1) persons who have any proprietary or pecuniary interest in the 
; . subject-matter of the proceeding, and who 
interested : 
Ra A sa ee ar make the statement in their character of per- 
sons So interested, or 
m (2) persons from whom the parties to the 
b f e . ’ « ° 
ae ee ORNS have derived their interest in the snbject- 
matter of the suit, 
are admissions, if they are made during the continuance of the 
interest of the persons making the statements. 
Note. 


In a suit between a zamindar and his ijaradars for rent, a person, who 
was one of several jotedars in the mehal, was called as a witness for 
the zamindar, and admitted the fact that an arrangement existed whereby 
he and his co-jotedars bad agreed to pay rent to the zamindar direct this 
suit was decided in favor of the zamindar. The ijaradara then brought a 
suit against the jotedars, amongst whom was the witness abovementioned 
to recover the sum which the jotedars ought to have paid to the zamindar 
direct, and which the ijaradars, had been decreed to pay. The jotedars dig. 
claimed all liability to pay rent to the ijaradars; in this suit the evidence 
given by the jctedar in the zamindar’s suit was received as evidence on 
behalf of the plaintiffs against all the defendants:—Held that the evidence 
was admissible. —I. L. B., 11 Oal. 588. 

19. Statements made by persons, whose position or liability it 

dai aiisionn be oations 18 necessary to prove a8 against any party to 
whose position must be the suit, are admissions, if such statements 
pees as aga-nst party to ~=wonld be relevant as against such persons in 
sic relation to such position or liability in a suit 
brought by or agninst them, and if they are made whilst the person 
makivg them occapies such position or is subject to such liability, 
Illustration. 
A undertakes to collect rents for B. 
B sues A for not collecting rent dae from C to B. 


A denies that rent was due from C to B. 
A statement by C that he owed B rent is an admission, and is a relevant 


fact as against A, if A denies that C did owe rent to B, 

20. Statements made by persons to whom a party to the suit 
recuiy cotares Pha has expressly referred for information in re- 
party to suit. ference toa matter in dispute are admissions. 

Illustration, 

The question is, whether a horse sold by A to B is sound. 

A says to B, ‘Go and ask C;C knows all about it,’ C’s statement is an 
admission. 

oe 91. Admissions are relevant and may 

ca on cramer be proved aa against the person who makes 
y or on their behalf, them, or his repersentative in interest ; buat 
they cannot be proved by or on behalf of the 


Src. 21.] LAW OF EVIDENCE. 447 


person who makes them, or by his representative in interest, except 
in the following cases :— 7 

(1.) An admission may be proved by or on behalf of the person 

making it, when it is of such a nature that, if the person making it 
_were dead, it would be relevant as between third persons under seo- 
tion 32, 

(2.) An admission may be proved by or on behalf of the person 
making it, when it consists of a statement of the existence of any state 
of mind or body, relevant or in issue, made at or about the time when 
such state of mind or body existed, and is accompanied by conduct 
rendering its falsehood improbable. 

(3.) An admission may be proved by or on behalf of the person 
making it, if itis relevant otherwise than as an admission, 


Tliustrations. 


(a.) The question between A and B is whether a certain deed is or is 
not forged. A affirms that it is genuine; B, that it is forged. 

A may prove a statement by B that the deed is genuine, and B may 
prove a statement by A that the deed is forged ; but A cannot prove a 
statement by himself that the deed is genuine, nor can B prove a statemen 
by himself that the deed is forged. : 

(b.) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper 
course. 

A produces 8 book kept by him in the ordinary course of his business, 
showing observations alleged to have been taken by him from day to day, 
and indiciating that the ship was not taken out of her proper course. A 
may prove these statements, because they would bo admissible between 
third parties, if he were dead, under section 32, clause (2). 

(c.) A is accused of acrime committed by him at Calcutta. He pro- 
duces a letter written by himself and dated at Lahore on that day, and 
bearing the Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A were 
dead, it would be admissible under section 32, clause (2). 

(d.) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value. 

A may prove these statements, though they are admissions, because 
they are explanatory of conduct influenced by facts in issue. 

(e.) A is accused of fraudulently having in his possession counterfeit 
coin which he knew to be counterfeit, 

He offers to prove that he asked a skilful person to examine the coin, 
as he doubted whether it was counterfeit or not, and that that person did 
examine it, and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding 
illustration. 

Notes. 

An accused, in custody at the time, made to a Magistrate in Calcutta, 

in the course of a police investigation held in Calcutta, a statement confes- 


sing that he had mardered his father. The accused spoke and understood 
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English, and the Magistrate questioned him in English, and was answered 
sometimes in Knglish and sometimes in Bengali. Whenever the answers 
were given in English they were so taken down, when in Bengalithey were 
written down in English and read over to the accused in that language, who 
accepted the English as being the meaning of that which he had stated, and 
signed the document in the presence of the Magistrate, who affixed the usnal 
certificate thereto. In taking this confession the Magistrate purported to 
have acted under seca. 164 and 364 of the Criminal Procedure Code. At 
the trial, subsequently to the admission of the confession in evidence under 
sec. 80 of the Evidence Act, the Magistrate was called as a witness and 
deposed to the above facts with reference to the language in which the con- 
fession was taken and the mode in which it was recorded : held, on a rofer- 
ence to a Full Bench as to whether the confession was inadmissible in evi- 
dence by reason of some of the answers having been given in Bengali but 
recorded in English, that the provisions of sec. 164 of the Code had no ap- 
plication to statements taken in the course of a police investigation made 
in the town of Calcutta, and that consequently secs. 364 and 533 had no 
application : held, nevertheless, that the document was properly admitted 
upon the evidence of the Magistrate under the provisions of sec. 26 of the 
Kvidence Act. Semble.—That the provisions of sec. 164, as read with sec. 
364, would not be complied with, where answers made by an accused toa 
Magistrate in one language are taken down in another, unless it could be 
shown that it was impracticable to have taken down the answers in the 
language in which they were given; and further that there would be grave 
doubt if such a defect could be cured by sec. 533.—I. L. R., 15 Cal. 595. 


See 10 B, L. R., 263, noted under sec, 13. 
22. Oral admissions as to the contents of a document are not re- 
When oral admissions ns JVant, unless and until the party proposiug to 
to contents of documents prove them shows that he is entitled to give 
are relevent, secondary evidence of the contents of such 
document under the rules hereinafter contained, or unless the genuine- 
ness of a document produced is in question. 


23. In civil cases no admission is relevant, if it is made either 
Admissions in civil cases UPON an express condition that evidence of it 
when relevant. is-not to be given, or under circumstances from 
which the Court caninfer that the parties agreed together that evidence 
of it should not be given. 
Eaplanation.—Nothing in this section shall be taken to exempt any 
barrister, pleader, attorney, or vakilfrom giving evidence.of any matter 
of which he may be compelled to give evidence under section 126. 


24. A confession made by an accused person is irrelevant in a 
Gudtessicareaused bela: criminal proceeding, if the making of the con. 
ducement, threat, cr pro- fession appears to the Court to have been caus- 
mise, when irrelevant in qd by any inducement, threat, or promise, hav- 
criminal proceeding. ‘ ; 
ing reference to the charge against the accus- 
ed person, proceeding from a person in authority, and sufficient, in the 
opinion of the Court, to give the accused person grounds, which would 
appear to him reasonable, for supposing that by making it he would 
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gain any advantage or avoid any evil of a temporal nature in reference 


to the proceedings against him. 
Notes. 

The prisoner was tried for wounding with intent to murder, and 
wounding with intent to do grievous bodily harm. The offence was com- 
mitted on the high seas on board a ship on which the prisoner was a 
seaman. Atthe trail it was proved for the prosecution that the master 
of the ship had sailed from Calcutta, and could not be found; and the 
Standing Counsel thereupon tendered in evidence his deposition before the 
committing Magistrate, which contained an admiasion alleged to have been 
made to the deponent by the prisoner when in custody. The Court refused 
toadmit the portion of the deposition containing the admission to be read, 
as it was stated to have been made immediatly after the prisoner with others 
had been threatened by the witness with a loaded rifle ; it was immaterial 
that the threat was not made to extort a confession, but to suppress an 
attempt at mutiny.—10 B. L. R., (Ap.) 1. 

W, 2 travelling auditor in the service of the G.I.P. Railway Company, 
having discovered defalcations in the account of the prisoner, who was a 
booking clerk of the Company, went to him, and told him that “ he had 
better pay the money than go to jail,” and added that “ it would be better 
for him to tell the truth ;” after which the prisoner was brought before the 
Traffic Manager, in whose presence he signed a receipt for, and admitted 
having received, a sum of Ks. 826-8. The prisoner was subsequently put 
on his trial for criminal breach of trust as a servant in respect of this and 
other sums. He/d that the words used by W, the travelling auditor, consti- 
tuted an inducement to the prisoner to confess, and that W was a person 
in authority within the meaning of sec. 24 of the Indian Evidence Act, and 
that the receipt signed hy the prisoner was, therefore, not admissible in 
evidence on his trail. Held also (Barty, J., dissentiente) that the High 
Coart, in considering a point of law reserved under cl. 26 of the Letters 
Patent, where it is of opinion that evidence has been improperly admittted 
as to one of two heads of charge of which a prisoner stands convicted (the 
two head of charge relating to distinct and separate offences), and that the 
conviction on such head of charge is bad, has power to review the whole 
case, and, if it appears that the evidence improperly admitted could not 
reasonably be supposed to have influenced the jury as to the latter head of 
charge, ought not to set aside the conviction on that head of charge, but 
should proceed to pass judgment and sentence on it. Semble.—Sec. 167 
of the Indian Evidence Act applies to criminal trials by jury in the High 
Court.—9 Bom. H. C. R., (0. Cr.) 358. : 

Ta the absence of evidence that a confession of an accused person has 
been induced by illegal pressure, it is not to be presumed that such cen- 
fession was so induced. According to sec. 24 of the Indian Evidence Act, 
a confession is inadmissible, only if the Court considers it to have been 
induced by illegal pressure. Where the Session Judge did not consider a 
confession to bave been so induced, the High Conrt, upon a reference under 
seo. 263 of the Code of Criminal Procedure, held it to have been property 
admitted, and finding it to be full and clear, and supported by re-liable 
evidence, acted upon it by convicting the person who made-it, notwith- 
standing his retractation of it in the Court of Session, and his being found 
not guilty by the jury.—11 Bom. H.C. R., (Cr.} 137, 

The accused confessed to a police-constable, on being assured by him 
that nothing would happen to her, that she had killed her now-born child, 
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and had buried it in the enclosure of her house. This statement led to the 
discovery of some bones of the head of an infant, a stone stained with 
blood, and a knife, with which stone and knife she said that she had killed 
her child. Before the committing Mayistrate she made the same statement, 
In her trial before the Sessions Judge she admitted the birth of the child. 
She stated thaf it did not cry, and that she buried it, not knowing whether 
it was alive or dead. She also stated that the police-constable had pressed 
and threatened hor, and told her that if she confessed the trath nothing 
would happen to her. She denied having killed the child with the stone 
and sickle, and suid that she had merely pressed it on the ground and then 
buried it. There was no evidence to show that the child was born alive. 
Held that the confession before the Magistrate was irrelevent, and that the 
Court was not prepared to say that the confession made before the Ses- 
sions Judge was made after the impression caused by the promise of the 
police-constable had been fully removed, and that, looking at the fact that 
@ promise of safety bad been made, the confession was, even if accepted, of 
e limited character; that there was nothing to show that the child was born 
alive, and considering that, if the child was born dead, the accused might, 
under fear of exposure and disgrace, have wished to conceal the body, the 
accused must be acquitted of marder.—5 N.-W. P. H. C. B., 86. 


A Depnty Magistrate before taking down a statement from a person 
brought before him by the Police, noted on the paper on which he was 
about to take down the statement, the following words which, after exclud- 
ing the Police Officers from his presence, he had verbally addressed to 
the accused: “After excluding from my presence the Police Officers who 
brought him. I warned the accused that what he would say would go as 
evidence against him; so he had better tell the truth.” Held, that the use 
of such language was calculated to hold out an inducement to the prisoner 
to confess, and that such a confession was therefore inadmissible in evi- 
dence against him.—I. L. R., 10 Cal. 775. 


Where more persons than one are jointly tried for the same offenee, 
the confession made by one of them, if admissible in evidence at all, should 
be taken into consideration against all the accused, and not against the 
person alone who made it. The circumstances which will render a confes- 
sion objected under secs. 24—26 of the Indian Evidence Act (1 of 1872) 
admissible in evidence discussed.—3 Bom. 12. 


Where a pardon was tendered by the Magistrate to a person suppos- 
ed to have been concerned with other persons in offences none of which 
were exclusively triable by the Court of Session, and such person was exa- 
mined as a witness in the case: Held that, the tender of pardon to such 
person not being warranted by sec, 347 of Act X of 1872, he could not le- 
gally be examined on oath, and his evidence was inadmissible. Held also 
that the statement mado by such person was irrelevant and inadmissible 


88 a confession, with reference to sec. 344 of Act X of 1872 and sec. 24 of 
Act I of 1872.—2 Al. 260. 


A confession does not become irrelevant merely because the memoran- 


dum required by law to be attached thereto by the Magistrate taking it 
has not been written in the exact form presoribed.—3 Al. 338. 


The matter before a “ Panchayet” was whether M and K had murder- 
ed B, and thereby disqualified themselves from-further intercourse with 
the rest of their brotherhood. M and K made certain statements before 
the panchayat, which it was afterwards sought to prove against them on 
their trial for the murder of B as confessions corroborating the evidence of 
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an approver. The witnesses called to prove these “confessions” did not 
state specifically whut was said by M and K before the panchayat. One 
witness, a member of the panchayat, said :‘‘M confessed, and K acquiesced.” 
Another wituess, also a member of the panchayat, said: “‘ M and K were 
taxed with taking B’s house, upon which both admitted having murdered 
him.” The same witness also said : “The admissions were not taken down.” 
Tt appeared that it was not till at the sixth mecting of the panchayat, and 
when M and K were threatened with excommanication from caste for Jifa, 
that they made such statements. Held that if the statements attributed to 
M and K had been actually made, and assented to, and this fact had been 
duly proved, the provisions of sec, 24 of Act I of 1872 could not be pleaded 
against their admissibility on the ground that such statements had been 
caused by such threat, for the members of the panchayat were not in au- 
thority over M and K within the meaning of that section, nor was there 
any threat made having reference to any charge against them. The state- 
ments, however, could not be accepted as sufficient in themselves to corro- 
horate the evidence of the approver, or to support the conviction of M and 
K for the murder of B. The statements were in general terms, and repre- 
sented only the impression conveyed hy what might have been said to the 
mind of the witnesses. Jt was always essential thatthe Court should know 
as nearly as possible what were the words used by the supposed confessors, 
and what were the questions or matters in regard to which they were said. 
It might have been that the words ascribed to M and K taken with the 
questions put and the exact subject-matter of the inquiry did not amount. 
to a confession of the guilt believed by the hearers to have been confessed. 
—4 Al. 46. 

Canteenion: tik: elie: 25. No confession made to a police- 
officer not to be proved. officer shall be proved as agaiust a person ac- 
cused of any offence. 

Notes. 

The prisoner, on his arreat, made a statement in the nature of a con- 
fession, which was reduced into writing by one of the Inspectors in whose 
custody the prisoner was, and subsequently signed and acknowledged by 
the prisoner in the presence of the Deputy Commissioner of Police at the 
Police Office, the Deputy Commissioner receiving and attesting the state- 
ment in his capacity of Magistrate and Justice of the Peace. At the trial 
of the prisoner at the Criminal Sessions of the High Court this statement 
was tendered in evidence against him, and admitted by the Judge, who 
overruled an objection on behalf of the prisoner that, nnder sec, 25 of the 
Evidence Act, it was inadmissible. Ona case certified by the Advocate- 
General under cl. 26 of the Letters Patent : Held that the confession was, 
under sec. 25 of the Evidence Act, not admissible in evidence. Per Garth, 
C. J.—Sec. 26 of the Evidence Act is not to be read as qualifying the plain 
meaning of sec, 25. In construing sec. 25 the term ‘ police officer’ is not 
to be read in a technical sense, but in its more comprehensive and popular 
meaning.—I. L. R., 1 Cal. 207. 

An admission made by an accused person toa police officer before 
arrest is admissible in evidence.—6 Ual. 530. 

Instances of statements made by an accused person toa Police officer 
held to be admissible and inadmissible in evidence against such accused 
person. A medical man who has not seen a corpse which has been sahject- 
ed to ® post mortem examination, and who is called to corroborate the opin- 
ion of the medical man who made such post mortem examination, and who 
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has stated what he considered was the cause of death, isin a position ta- 
give evidence of his opinion as an expert. The proper mode of eliciting 
such opinion is to put the signs observed at the post m«rtem to the witness 
and to ask what in his opinion was the cause of death on the hypothesis 
thut those signs were really present and observed.—15 Cal. 589. 


A Villugo Magistrate is not a police officer, and, therefore, a confession 
made to a Village Magistrate is not inadmissible in evidence by reason of 
sec. 25 of the Indian Evidence Act.—7 Madr. 287. 

Sec. 25 of the Indian Evidence Act (I of 1872) does not preclude one 
accused person from proving & confession made to a police officer by another 
accused person tried joiatly with him. Such a confession is not to be re- 
ceived or treated as evidence against the person making it, but simply as 
evidence on behalf of the other. The High Court, on a point of law as to 
the admissibility of rejected evidence, reserved under cl. 25 of the Letters 
Patent, 1865, and sec. 101 of the Hizh Court’s Criminal Procedure Act (X 
of 1875), has power to review the whole case, and determine whether the 
admission of the rejected evidence would have affected the result of the 
trial ; and a conviction should not be reversed unless the admission of the 
rejeoted evidence ought to have varied the result of the trial (Indian Evi- 
dence Act, sec, 167).—2 Bom. 61. 

A statement made toa police officer by an accused person while in the 
custody of the polixe, although intended to be made in self-exculpation, 
and not as a confession, may be nevertheless an admission of a criminating 
circumstance, and, if so, under secs. 25 and 26 of the Indian Evidence Act 
{1 of 1872), it cannot be proved against the accused. After excluding evi- 
dence improperly admitted and put before the Jury, the Hiyh Court found 
that the remaining evidence was not of such a character that a conviction 
mixzht reusonablly be based upon it. It accordingly reversed the conviction 
and s:ntenee af the aceased, declining to order his re-trial.—6 Bom. 34, 


Stutementa made tothe police by accused persons as to the owner- 
xhip of property which is the subject-matter of the proceedings against 
tom, although inadmissible as evidence against them at the trial for the 
offence with which they are charged, are admissible as evidence with regard 
to the ownership of the property in an inquiry held under sec. 523 of the 
Criminal Procedure Code (X of 1882).—9 Bom. 131. 

The accused were charged with theft of some jwari. During the police 
investigation they admitted before the police that they had taken the grain 
and concealed it in a jar, which they forthwith produced. The indentity of 
the jwari recovered with that stolen was not proved to tho satisfaction of 
the trying Magistrate, except by these admissions, and upon these admis- 
sions they were convicted of theft.—Held, that as the prisoners them- 
selves produced the jwari, it was by their own act, and not from any infor- 
mation given by them, that the discovery took place. Sec. 27 of the 
Evidence Act, therefore, did vot apply ; and though the fact of the pro- 
duction of the property might be proved, the accompanying confession 
made to the police wae inadmissible in evidence.—10 Bom. 595. 


P, accuzed of the murder of a girl, gave to a police-officer a knife, say- 
ing it was the weapon with which he had committed the murder. He also 
Raid that he had thrown down the girl’s anklets at the sense of the murder, 
and would point them ont. On the following day ke accompanied the police 
officer to the place where the girl’s body had been found, and pointed ont 
the anklets. Held that such statements, being confessions made toa police 
officer, whereby no fact discovered, could not be proved against P. Obserya- 
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tions on the use of confessions made to police officers. Reg v. Jora. Hasji 
va Bom. H. C, Rep. 242) and Empress v. Rama Birapa(1. L. B., 8 Bom. 
2) referred to.—4 Al. 198. . 

B and R, accused of offences under sec. 414 of the Penal Code, gave 
information to the Police which led to the discovery of the stolen property. 
This information was to the effect that the accused had stolen a cow and 
calf, and sold them to a particular person at a particular place. Held by 
the Fall Bench (Mannoop, J., dissenting) that sec. 27 of the Indian Evi- 
dence Act is a proviso not only to sec. 26, but also to sec. 25; and that, there- 
fore, so much of the information given by the accused to the Police officer, 
whether amounting toa confession or not, as related distinctly to the facts 
thereby discovered might be proved. Per Maumovp, J. that sec. 27 of the 
Indian Evidence Act is not a proviso to sec. 25, but only to sec. 26, and 
that, therefore, statements in question were wholly inadmissible in evidence. 
Per Straicnt, Orre, ©. J., that where a statement is being detailed by a 
constable as having been made by an accused, in consequence of which he 
discovered a certain fact or certain facts, the strictest precision should be 
enjoined on the witness, so that there may be no room for mistake or 
misanderstanding. Observations by Srraicut, Orra, C. J., as to the mode 
in which the testimony of witnesses should be recorded in cases where two 
persons are being tried. Observations by Straicut, Orre, C, J.,and Dursoit, 
J.,upon the nature of coufessions by accused persons in India, and the 
circumstances in which such confessions are made.—6 Al. 509. 


See I. L. R., 14 Bom. 260, noted under sec. 8. 


fete et a = 26. No confession made by any person 

sehilaviav oapecds a palioe whilst he is in the custody of a police-officer, 

a be proved against unless it be made in the immediate presence 

of a Magistrate, shall be proved as against 
such person. | 

Explanation.—In this section ‘ Magistrate’ does not include the 
head of a village discharging magisterial functions in the Presidency 
of Fort St. George or in Burma or elsewhere, unless such headman 
is a Magistrate exercising the powers of a Magistrate ander the Code 
of Criminal Procedure, 1882.* 

Notes. 

Where a Magistrate, in taking the confession of a prisoner under sec. 
122 of the Criminal Procedure Code, omits to take it in writing, with the 
formalities prescribed by sec. 346 of that Code, such confession is not ab- 
solately inadmissible in evidence. Evidence may be taken to show that the 

risoner duly made the statement recorded. Reg v. Shivya and others (I. 
a R., 1 Bom. 219) dissented from. A Village Munsiff in the Madras Presi- 
dency isa ‘“‘ Magistrate” within the meaning of sec. 26 of the Indian Kvi- 
dence Act 1872.—I. L. R., 2 Madr. 5. _ 

The word “confession” as used in the sections of the Evidence Act re- 
lating to confessions must not be construed as including mere iuculpatory 
admission which falls short of being an admission of guilt.—7 Al. 646. 

See I. L. R., 10 Bom. 595 & 15 Cal. 589, noted under sec. 25 ; 15 Cal. 
595, noted under sec. 21; 12 Madr. 153, noted under sec. 27 ; 14 Bom. 280, 
noted under sec. 8. 


“S This explanation has been added by Act ILI. of 1891, sec. 3, 
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97. Provided that, when any fact is deposed to as discovered in 

How much of informa- Consequence of information received from a 
tion received from accused person ‘accused of any offence, in the custody 
may be proved. of a police officer, so mach of such information, 
whether it amounts to a confession or not, as relates distinctly to the 


fact thereby discovered, may be proved. 
Notes. 

Under sec. 27 of the Evidence Act not every statement made by a person 
accused of any offence while in the custody of a police officer, connevted 
with the production or finding of property, is admissible. Those statements 
only which lead immediately to the discovery of property, and in so far as 
they do lead to such discovery, are properly admissible. Whatever be the 
nature of the fact discovered, that fact must, in all cases, be itself relevant 
to the case, and the connection between it and the statement made muat 
have been such that that statement constituted the information through 
which the discovery was made, in order to render the statement admissible. 
Other statements connected with the one thus made evidence, and thus 
mediately but not nevessarily or directly connected with the fact discovered, 
are not admissible. That a witness says that a plan was prepared in his 

rersence ia not a sufficient reason for admitting the plan in evidence, un- 
fea the witness also says that to his own knowledge the plan is correct.— 11 
Bom. H.C. R., (A. Cr.) 242. 

No judicial officer dealing with the provision of sec. 27 should allow 
one word more to be deposed to by a police officer detailing a statement 
made to him by an accused, in consequence of which he discovered a fact, 
than ia absolutely necessary to show how the fact that was discovered is con- 
nected with the accused soas in itself to be a relevant fact against him. 
Section was not intended to let in a confession generally, but only such 
particular part of it as set the person to whom it was made in motion, and 
led to his ascertaining the fact or facts or which he gives evidence. Empress 
of India v. Pancham, I. L. R.,4 Al. 198. Queen Empresa v. Babu Lal I. L. 
R.,6 Al. 509, discussed and commented on.—I. L. R., 11 Cal. 635. 

The test of the admissibility under sec. 27 of the Evidence Act of in- 
formation received from an accused person in the custody of a police officer, 
whether amounting to a confession or not, is :—‘“was the fact discovered by 
reason of the information, and how much of the information was the imme- 
diate cause of the fact discovered, aud as such a relevant fact ?’—12 Madr. 


153. 
See I. L. R., 10 Bom. 595 & 15 Cal. 589, noted under sec. 25 ; 14 Bom. 
260, noted under sec, 8. 


28. Ifsuch a confession as is referred to in section 24 is made 
Confession mude after after the impression caused by any such in. 

removal of impregsion cau- ange ; in} 
adi Gy indaceaieat caret, Gagsment threat, or promise, has, iu the epinion 
or promiee, relevant. of the Court, been fully removed, it is relevant, 
29. If such a confeasion is otherwise relevant, is does not become 

j 20 ] ade Unc 

Contassiountharcies ie: irrelevant merely be cause it was made odera 
Avena not to become ire promise of secrecy, or in consequence of a de- 
aban ae pro’ ception practised on the accused person for the 
purpose of obtaining it, or wheu be was drank, 
or because it was made in answer to questiuns which he need not have 
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anawered, whatever may have been the form of those questions, or be- 
cause he was not warned that he was not bound to make such coufes- 
sion, and that evidence of it might be giveu against him. 
30. When more persons than ove are being tried jointly for the 
Consideration of proved same offence, aud a confession made by one of 


confession affecting person ; ; 
eeakibg'le aud others (sine. such persons affecting himself and some other 
ly ander trial for same of such persous 18 proved, the Uoart may take 


offence. into consideration such confession as against 
such other person as well as against the person who makes such con- 
fession. 

Ezplanation.—“ Offence ,’ as used in this section, iucludes the 
abetment of, or attempt to commit, the offence.* 

Illustrations. 

(a.) A and B are jointly tried for the murder of C. It is proved that A 
said, ‘B and I murdered C.’ The Court may consider the effect of this con- 
fession as against B, 

(b.) A is on his trial for the murder of C. There is evidence to show 
that C was murdered by A and B, and that B said, ‘Aand I murdered ©.’ 

This statement may not betaken into consideration by the Court 
against A, as B is not being jointly tried. 

Notes. 

To render the confession of one prisoner jointly tried with another ad- 
miassible in evidence against the latter, it must appear that that confession 
implicates the confessing person substantially to the same extent as it im- 
plicates the person against whom it is to be used, in the commission of the 
offence for which the prisoners are being jointiy tried.—10 B. L. R., 453. 

The corroboration which is needed in order to make the testimony of 
an approver-witness trustworthy should be corroboration derived from evi- 
dence which is independent of accomplices, aad not vitiated by the accom- 
plice-character of the witness, and further should be such as to support 
that portion of the accomplice’s testimony which makes ont that the pri- 
soner was present at the time when the crime was committed, and participa- 
ted in the acts of commission. The statement must not merely be generally 
true, bat true in the particular points which affect the persons accused. 
Under sec. 30 of the Evidence Act (I. of 1872), the statement of fact made 
by a prisoner, which amounts to a confession of guilt on his part, may be 
taken into consideration so far, and so far only, as that particular state- 
ment of fact itself extends, against the other prisoners who are being tried, 
as well as himself, for the offence which is thus confessed. —10 B. L. B., 
455 note. 

A prisoner who pleads guilty at the trial, and is thereupon convicted 
and sentenced, cannot be said to be jointly tried with the other prisoners, 
committed on the same charge, who plead not guilty. Where, therefore, 
one of eight prisoners, before the committing Magistrate, made a con- 
fession affecting himself and five others, and afterwards, at the trial be- 
fore the Assistant Session Judge, pleaded, guilty, and was thereupon con- 
victed and sentenced, and the Judge, then proceeded to take his evidence 
on solemn affirmation, and recorded his confession as evidence in the case 
against the other prisoners, held that the Judge was wrong in taking the 


# The explanation to sec. 30 bas been inserted by Act III. of 1891, zec. 4, 
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confession into consideration against those prisoners who pleaded not 
guilty. The proper course for the Judge was either to have sentenced the 
prisoner who pleaded guilty, and then put him aside, or to have waited to 
see what the evidence would disclose. Discrepancies are not less infirm- 
ative of testimony, because a greater sagacity on the part of witnesses would 
have avoided them.—1l Bom. H.C. R., (Cr.) 146. 


While A and B were being jointly tried before a Court of Session, the 
first for murder, and the second for abetment of murder, a confession made 
by A, that he himself had committed the murder at the instigation of B, 
was put in as evidence against A. Subsequently the charge against A was 
altered to one of abetment of murder, and the Session Judge, under the 
authority of sec. 30 of the Indian Evidence Act, used the confession against: 
both, and convicted them. The High Court held that the original and amen- 
ded charges were so nearly related that the trial might, without any un- 
fairness, be deemed to have been a trial on the amended charge from the 
commencement : and that no objection having been taken by B, who was 
represented by a vakil, to the admissibility of A’s confession against him 
when the charge against A was altered, the Session Judge was justified in 
using the confession against B also.—11 Bom. H. C. R., (A. Cr.) 278. 


. A confession, not taken in the form of question and answer, and not 
authenticated by the Magistrate’s endorsement as to its accuracy, is in- 
admissible in evider.ce, even though no objection shonld be made to its re- 
ception : sections 45, 122, 256, and 346 of the Code of Criminal Procedure, 
and seo. 91 of the Indian Evidence Act. If an abettor of a crime is, on ac- 
count of its presence at his commission, to be charged under sec. 114 of the 
Indian Penal Code as principal, his abetment must continue down to the 
time of the commission of the offence. If he distinctly withdraws at any 
moment before the final act is done, the offence is not committed with his 
continuing abetment, The confession of a person who says he abetted a 
murder, bat withdrew before the actual perpetration of that murder by his 
associates, cannot be used as evidence against those associates, though the 
person confessing is tried with them jointly on a charge of murder : section 
30 of the Indian Evidence Act. If, in a case tried bya jury, the High 
Court finds that inadmissible evidence has been received, but that, after set- 
ting it aside, there is other evidence on the record on which the jury may 
find @ verdict of guilty, the High Court may reverse the cenviction and 
sentence, and order a new trial : section 280 of the Code or Criminal Pro- 


cedure.—10 Bom. H. ©. B., (A. Cr.) 497. 


The evidence requisite for the corroboration of the testimony of an ac- 
complice must proceed from an independent and reliable source, and previ- 
ous statements, made by the@accomplice himself, though consistent with 
the evidence given by him at the trial, are insufficient for such corrobora- 
tion. The confession of one of the prisoners cannot be used to corroborate 
oo as of an accomplice against the others.—11 Bom. H: ©. R.,(A 

x.) ; 

A document given to a witness as a script to refresh hia memory is not 
“ received in evidence” within the meaning of sec. 39 of Act VIII. of 1859, 
and need not, therefore, have been produced when the plaint was filed. In 
an action by the vendee against the vendor for breach of a contract to de- 
liver goods “ in two or. three days,” held that the measure of damages was 
the difference between the contract-price and the price which similar goods 
bore on the lapse of a reasonable time for delivery not Jess than three days 
from the dato of the contract.—1 M.H. C. B., 168. 
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Section 30 is an exception and its wording shows that the confession 
is merely to be an element in the consideration of the evidenoe. Unless there 
is something more a conviction upon it will still be a case of no evidence 
and bad in law.—7 M. H. C. R., (App.) 15. 

The statement of a person tried jointly with other persons for thé 
same offence is not made less of an admission as to all that the person 
knew concerning the offence, affecting himself and the other persons, by 
the fact of the Court not thinking him guilty of the offence charged.—5 
N.-W. P. H.C. R., 213. 

The statement of fact made by a prisoner which amounts to a confes- 
sion of guilt on his part may be taken into consideration so far, and so 
far only asthat particular statement of facts itself extends against the 
other prisoners who are being tried, as well as himself, for the offence which 
is thas coufessed.—19 W. R., 16. 

Section 3) ought to be construed with great strictness, and the confes- 
sion of one person is not admissibie in evidence against another, although 
the two are jointly tried, if one is tried forthe abetment of the offence for 
which the other is on his trial.—19 W. R., 57. 

Under sec. 30 of the Evidence Act, the confession of a prisoner affeci- 
ing himself and another person charged with the same offence is, when 
duly proved, admissible as evidence against both, but such second person 
cannot, when it is uncorroborated as against him, be legally convicted on 
it. Per Gaxtu, C. J.—-Sach evidence must be deait with by the Court in 
the same manner as any other evidence. The weight, however, to be at- 
tached to such evidence, and the question, whether taken by itself it is 
sufficient in point of law to justify a conviction, is a question for the Judge. 
Unsupported by other evidence, it, however, should be taken as evidence 
of the very weakest kind, being simply a statement of a third person not 
made upon oath or afiirmation. If such confession is corroborated by other 
evidence, it is immaterial whether, in proving the case at the trial, the con- 
fession precedes the other evidence, or the other evidence precedes the con- 
fession. Per Jackson, J.(McDone.t, J., concurring).—Such evidence is not 
sufficient to support a conviction, even if corroborated by circumstantial 
evidence, unless the circumstances constituting corroboration would, if be- 
lieved to exist, thomselves support a conviction. Per Curtam.—The word: 
‘Court,’ in sec. 30 of the Evidence Act, means not only Judge in a trial by a 
Judge witha Jury, but includes both Judgeand Jury.—I. L. B, 4 Cal. 483. 


A prisoner, charged together with others with being a member of an 
unlawful assembly, made a statement before the Committing Magistrate 
implicating his fellow-prisoners and another person. He subseqnently with- 
drew this statement, and made another, in which he endeavoured to ex- 
culpate himself. Held that this statement was not evidence aguinst the 
other prisoners under sec. 30 of the Evidence Act. It was not a confession, 
nor did it amount to any admission by the prisoner that he was guilty in 
any degree of the offence charged ; but it was simply an endeavour on his 
part to explain his own presence on the occasion in such a manner as to ex- 
calpate himself, and any mention made by him.in such a statement of other 
persons having been engaged in the riot, wae altogether irrelevant, and not 
evidence against them.—6 Cal. 279, 


Several persons were charged together with. offences under secs. 148, 
302, 324, & 326 read with sec. 149: of the Penal Code. The Session Judge, 
when about to examine the prisoners, required all but the prisoner under 
examination to withdraw from the Court, until his turn for examination 
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came round, and convicted each prisoner chiefly upon what was said by his 
co-prisoners during his absence from the Court. Held that the evidence 80 
given was inadmissible.—7 Cal. 65. 

Several prisoners being charged together with house-breaking, some 
of them pleaded guilty. The Sessions Judge used the confessions made by 
those who pleaded guity as evidence against @ prisoner who was tried :— 
Held, that such confessions were not evidence under section 80 of the Indian 
Evidence Act, 1872.—7 Madr. 102. 


Upon the trial of A for murder, and B for abetment thereof, a con- 
fession by A implicating B cannot be taken into consideration against B 
under sec. 30 of the Indian Evidence Act, 1872.—7 Madr. 579. 

A and B were committed for trial, the former for decoity under sec. 
395 of the Indian Penal Code, and the latter under sec. 412 for receiving 
stolen property, knowing it to be such. A made two confessions, and in 
both he stated he had handed over to B some pieces of gold and silver 
stolen at the dacoity. When B was arrested, a gold ring and assilver 
wriatlet were found in his possession. At the trial A pleaded guilty, and B 
claimed to be tried. A goldsmith deposed that he had made the ring and 
wristlet found with B out of pieces of gold and silver given to him for the 
purpose by B. On this evidence and on the confessions made by A the 
Sessious Judge convicted B. On appeal to the High Court : Held that A & 
B not having been tried jointly for the same offence, the confession of A was 
inadmissible as evidence against B. There was, therefore, no evidence of 
the identity of the goods stolen at the dacoity with those found in B’s pos- 
session, and the case against him failed. Conviction quashed.—5 Bom. 63. 

If the certificate required by sec. 122 of the Code of Criminal Pro- 
cedure (Act X of 1872), that a confession is voluntarily made,is not recorded 
by the Magistrate at the time the confession ix made, or, at any rate, on the 
day it is reduced to writting, the confession is bad and inadmissible in evi- 
dence. To render the statement of one person jointly tried with another for 
the same offence liable to consideration against that other, it is necessary 
that it should amount toa distinct confession of the offence charged.—6 


Bom. 288. 


A conviction of a person who is tried jointly with other persons for 
the samo offence cannot proceed merely upon the uncorroborated confession 
of one of such other persons. Where the accused was convicted of house- 
breaking by night with intent to commit theft, and the only evidence against 
him was the confession of a fellow-prisoner, and the fact that he pointed ont 
the stolen property some months after the commission of the offence: - H ld, 
that the mere production of the stolen property by the accused was not 
ri da corroboration of the confession of the other prisoner.—10 Bom. 

31. 


When the accused was convicted solely on the confessions of his fellow- 
prisoners, who were tried jointly with him for the same offence, held that 
the conviction was bad. Under section 30 of the Indian Evidence Act 
(I of 1872) auch confessions could be “ taken into consideration” against 
the accused, but they were not evidence within the definition given in sec- 
tion 3 of the Act ; and they could not, therefore, alone form the basis of a 
conviction.—15 Bom. 66. 


Where a person being tried jointly with other persons made a state- 
ment, deprecating any guilty knowledge, and secking to clear himself 
at the expense of such other persons, it was held that auch statement could 
not be taken into consideration under sec. 30 of Act I of 1872 against such 
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other persons. Queen v. Belat Ali (10 B. L. R., 4538; S.C., 19 W. RB, 67) 
and Empress v. Ganraj (I. L. B., 2 Al. 444) followed.—2 Al, 646. . 
See I. L. R., 7 Al. 646, noted under sec. 26. 


31. Admissions are not conclusive proof of the matters admitted, 
Admissions not concla- but they may operate as estuppels under the 
aive proof, but may estop. provisions hereinafter contained. 
Note. 

A, a Hindn, died, leaving him surviving a mother B and three sisters. A 
had a brother P, who had been given in adoption to his maternal uncle R. 
On A’s death his property devolved on his mother B. B mortgaged the pro- 
perty to the defendant. The mortgaged bond was attested by P, who dese 
cribed himself as the adopted sun of KR. The defendant obtained a decree on 
the mortgage, and himself became the auction-purcharser at the execution 
sale. Thereupon A’s sisters sued, as reversionary heirs, for a declaration 
that the sale to the defendant was valid only to the extent of B’s life-in- 
terest in the property sold. The defendant pleaded that P’s adoption was 
invalid, that on A’s death the property vested in P, and that the plaintiffs 
had, therefore, no interest in the property in dispute. The Court of first 
instance allowed these pleas, and dismissed the suit. The Appellate Court 
held that the description in the mortgaged-bond, that P was the adopted 
son of R, amounted to an admission of the adoption by the defendant (mort- 
gagee), and that he was, therefore, estopped from contesting the adoption. 
Held, that the defendant was not estopped. The mere fact that P was des- 
cribed in the mortgaged-bond as R’s adopted son, was not any evidence of 
an admission ; and eveu if it were, it was not conclusive proof of the adop- 
tion (section 31 of the Indian Evidence Act I of 1872.) Held, further, that 
the fact treated by the lower appellate Court as an estoppel had no such 
affect, as it had not caused or permitted the plaintiffs to believe the adop.- 
tion to be valid, and to act upon such belief.—I. L. R., 14 Bom. 312, 

Statements by persons who cannot be called as witnesses. 
32. Statements, written or verbal, of relevant facts, made by a 
person who is dead, or who cannot be found, 
Cases in which statement . diac . 
of relevant fact by person OF Who has become incapable of giving evi- 
who is dend or eu be dence, or whose attendance casnot be procured 
URC te een: without an amount of delay or expense which, 
under the circumstances of the case, appears to the Court unreasonable, 
are themselves relevant facts in the following cases ;— 
(1) When the statement is made by a person as to the cause of 
When it relates to canse his death, or as to any of the circumstances of 
of death ; . the transaction which resulted in his death, in 
cages in which the cause of that person’s death comes into question. 
Such statements are relevant whether the person who made them. 
was or was not, at the time when they were made, under expectation | 
of death, and whatever may be the nature of the proceeding in which 
the cause of his death comes into question. 
(2) When the statement was made by such person in the ordinary 
or is made in course of course cf business, and in particular when it 
business ; consists of any entry or memorandum mad- by 
11 58 
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him in books kept in the ordinary course of business, or in the discharge. 
of professional daty ; or of an acknowledgment written or signed by 
him, of the receipt of money, goods, securities, or property of any kind; 
or of a document used in commerce, written or signed by him ; or of 
the date of a letter or other document usually dated, written, or signed 
by him. 
(3) When the statement is against the pecuniary or proprietary in- 
or against interest of terest of the person making it, or when, if true, 
maker ; it would expose him, or would have exposed 
him, to a criminal prosecution or to a snit for damages, 


(4) When the statement gives the opinion of any such person, as 
Se - tothe existence of any public right or custom, 
or gives opinion as to : : 
public right or custom, or or matter of public or general interest, of the 
matrersof general interests; pxistence of which, if it existed, he would have 
been likely to be aware, and when such statement was made before any 
controversy as to sach right, custom, or matter had arisen. 
(5) When the statement relates to the existence of any relation- 
or relates to existence £ Ship by blood, marriage, or adoption* between 
relationship ; persons as to whose relationship by blood, 
marriage, or adoption the person making the statement had special 
means of knowledge, and when the statement was made before the 
question in dispute was raised. 
(6) When the statement relates to the existence of any relation- 
or is made in will ordeea Ship by blood, marriage, or adoption* between 
relating to family affairs; persons deceased, and is made in any will or 
deed relating to the affairs of the family to which any such deceased 
person belonged, or in any famiiy-pedigree, or upon any tombstone, 
family-portrait, or other thing on which such statements are usually 
mude, and when such statement was made before the question in dis- 
pute was raised. 
(7) When the statement is contained in 
PP ats banged rs any deed, will, or other document which re- 
in sec. 18, clause (a) ; lates to any such transaction as is mentioned 
in section 13, clause (a), 
: (8) When the statement was made by a 
or is made by several ‘ 
persons, and expresses number of persons, and expressed feelings or 
sceliugs relevant to matter impressions on their part relevant to the matter 
queation. ; : 
in question. 
Illustrations. 
(a.) The question is, whether A was murdered by B ; or 
A dies of injuries received in a transaction in the course of which she 
was ravished. The question is, whether she was ravished by B ; or 
* See sec, 3, Act XVIII, of 1872. 
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The question is, whether A was killed by B under such cricumstan- 
ces that a suit would lie against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring 
respectively to the murder, the rape, and the actionable wrong under cot- 
sideration, are relevant facts. 

(b.) The question is, as to the date of A’s birth. 

And entry in the diary of a deceased surgeon, regularly kept in the 
course of business, stating that, on a given day, he attended A’s mother, 
and delivered her of a son, is a relevant fact. 

(c.) Phe question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor, regularly kept in the 
course of business, that, on a given day, the solicitor attended A at a place 
mentioned, in Calcutta, for the purpose of conferring with him upon specified 
business, is a relevant fact. : 

(d.) The question is, whether a ship sailed from Bombay harbour on 
& given day. 

A letter written by a deceased member of a merchant's firm, by which 
she was chartered, to their correspondent in London, to whom the cargo 
was consigned, stating that the ship sailed on a given day from Bombay 
harbour, is a relevant fact. 

(e.) Tho question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A, saying that he had received the 
rent on A’s account, and held it at A’s orders, is a relevant fact. 

(f.) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such 
circumstances that the celebration would be a crime, is relevant. 

(g.) The question is, whether A, a person who cannot be found, wrote 
a letter on a certain day. 

The fact that.a letter written by him is dated on that day is relevant, 

(h.) The question is, what was the cause of the wreck of a ship. 

A protest made by the captain, whose attendance cannot be procured, 
is a relevant fact. 

(4.) The question is, whether a given road is a public way. 

A statement by A, a deceased headman of the village, that the road 
was public, is a relevant fact. 

(j .) The question is, what was the price of grain on a certain day in 
& particular market. A statement of the price, made by a deceased banya 
in the ordinary course of his business, is a relevant fact. 

(k.) The question is, whether A, who is a dead, was the father of B. 

A statement by A that B was his son is a relevant fact. 

(l.) The question is, what was the date of the birth of A. 

A letter from A’s deceased father to a friend, announcing the birth of 
A on a given day, is a relevant fact. 

(m.) The question is, whether, and when, A and B were married. 

An entry in a memorandum-book by C, the deceased father of B, of 
his daughther’s marriage with A ona given date, js a relevant fact. 

(n.) A sues B for alibel expressed in a painted caricature exposed in 
a shop-window. The question is as to the similarity of the caricature and 
ite libellous character, The remarks of a crowd of spectators on these points 


may be proved. 
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Notes. ; 

The prisoner was charged with forging a railway-receipt for the pur- 
poses of obtaining from the Hast Indian Railway Company certain goods 
entrusted to them for transit. The delivory of the goods was sought to be 
proved by the letter of advice sent by the consignor to the consignee. Held 
that, under no circnmstances, a letter of advice is relevant under sec. 32, 
cl. 2, a I of 1872, and therefore not receivable in evidence.—9 B. L. B., 
(Ap.) 42. 

In the proceedings before a Magistrate on a charge of causing grie- 
vous hurt, two (among other) witnesses, one of whom was the person as- 
saulted, were examined on behalf of the prosecution. The prisoners were 
committed for trial, Subsequently the person assaulted died, in conse- 

uence the injuries inflicted on him. At the trial before the Sessions 
j udge, charges of murder and of culpable homicide not amounting to mur- 
der were added to the charge of grievous hurt. The deposition of the de- 
ceased witness was put in and read at the Sessions trial. Held, that the 
evidence was admissible either under sec. 32, cl. 1 or sec. 33 of the Evidence 
Act, notwithstanding the additional charges before the Sessions Court, The 
question whether the proviso to sec. 33 of the Evidence Act is applicable— 
that is, whether the questions at issue are substantially the same—depends 
upon whether the same evidence is applicable, although different conse- 
quences may follow from the same act. At the trial it was proved that the 
other witness who had been examined before the Magistrate had disappear- 
ed, and that it had been found impossible to serve him with a summons. 
His deposition was put in and read. Held that it was properly admitted 
under sec. 33.—I. L. R., 7 Cal. 42. 


In a suit to recover possession of immoveable property, the plaintiff 
tendered in evidence a horoscope which ke said had been given to him by 
his mother, and had been seen by members of his family, and used on the 
occasion of his marriage. He was unable to say by whom the horoscope, 
or an endorsement on it, which purported to state what his name was, had 
been written. Held that the horoscope was not admissible under sec. 32, cl. 
6, of the Evidence Act.—9 Cal. 613. 


The Judgment of an Appellate Court, reversing that of a Court of first 
instance, on @ question as to the existence of relationship, rested mainly on 
a statement recorded in prior settlement proceedings as made by a person, 
since deveased, who was employed therein as mukhtar by certain members 
of the family. This judgment was reversed on a second appeal: by the 
Court above on the ground that the statement was inadmissible, not com- 
ing within the meaning of Act I of 1872, sec. 32, sub-sec. 5, as that of a 
person having special means of knowledge on the question :—Held, that 
the statement was inadmissible, as it appeared that his only means of know- 
ledge were from his being, instructed as such mukhiar, he not having been 
a member of the family, nor intimately connected with it, nor having had 
any special means of knowing its concerns :-——Held, also, that the Court of 
second appeals had rightly declined to send the case back for evidence to 
ert: as to whether he had, or had not, other means of knowledge.—12 

al. 219. 


In 8 auit on a promissory note, to which the only defence was minori- 
ty o statement made by the defendant's father, (who did before proceedings 
by way of suit had been contemplated) to a witness as to the age of his son, 


held to be inadmiasible as evid f th t i 
of his defence’ 18-Ga1 rind ence of the ago of the defendant in support 
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. A certificate of guardianship under Act XL of 1858 is no evidence of 
minority under sec. 35 of the Evidence Act (I of 1872), being neither a 
book nor a register nor a record kept by any officer in accordance with any 
law. In & suit to set saide a decree on the ground of minority, the plaintiff 
relied upon a horoscope to prove his age. Held, following Ram Narain, Kallia 
v. Monee Bibee, I. lu. R., 9 Cal., 613, that the horoscope was not admie- 
sible under sec. 32, clause 6 of the Evidence Act.—17 Cal. 849. 

A Mahomedan, a resident in Patna, since deceased, married the plain- 
tiff, while he was fora time in Lucknow where she lived.—Upon her 
claim, as his widow, for her deferred dower it was found to have been con- 
tracted for at the amount alleged by her. The question of the amount of 
her dower was held to be determinable without reference to a usage having 
the force of law in Ondh, rendering dower reducible in certain cases 
by the Court. The place of celebration of the marriage did not make this 
applicable. <A register of marriages kept by the Istahad, since deceased, 
who celebrated this marriage, in which register was entered the amount of 
the dower, was held to be admissible and relevant, as evidence of the sum 
fixed, being an entry in a book kept in the discharge of duty within section 
32, cl. (2) of the Evidence Act, 1872.—19 Cal. 689. 

A deed of conveyance was tendered in evidence which purported to bear 
the mark of G. as vendor, and which was duly attested by four witnesses. 
G., however, denied that she had ever executed the deed, and said that the 
mark was not her’s. All the attesting witnesses were dead. A witness was 
called who knew the handwriting of one of the attesting witnesses, and . 
who swore that the signature of that witness to the attestation clause of the 
deed was genuine. Held, on the authority of Whitelocke v. Musgrove, that 
the deed was admissible in evidence, its execution by G. being sufficiently 
proved.—11 Bom. 690. 

In 1847, A,a Hindu widow, executed in favour of B varaspatra (a deed 
of heirship) in the following terms :—‘‘My husband has died. We have no 
issue, and you are a son of my husband's cousin. Taking this into con- 
sideration, my husband expressed his wish, when he was on the point of 
death, that all the houses and shops situate in Poona, except the honse at 
Banares, should be given to you and that you should be made owner of all 
money-dealings counected with Poona. 1, therefore, in obeying his com- 
mand pass this deed of heirship to you, and make you owner of all the 
property mentioned above like our son, You, therefore, enjoy the property 
in your name joyfully.” Under this varaspatra, B took possession of the pro- 
perty mentioned therein, and enjoyed it during his lifetime. After his 
death, his gumasta (agent) managed it for and on bebalf of B’s minor son, 
C. In 1881, C filed a sait to redeem a house and a garden, part of the pro- 
perty covered by the varaspatra, and which had been mortgaged by A’s 
husband in 1831. One of the defences to this suit was that neither 0. nor 
his father was the heir of the original mortgagor, and that, therefore, ©. 
could not redeem the property in dispute. At the trial, CO. produced the 
varaspatra of 1847 in support of his title, alleging that he had found it 
among the papers of the old gumasta of his father, who used to look after 
his affairs during his minority. Held, that the varaapatra of 1847 was evi- 
dence of a nuncupative will by A’s husband in favour of B. Such a will by a 
Hindu would be quite effectual, except in cases governed by the Hinda 
Will’s Act (XXI of 1870). Held, also, that the varaspatra was admissible 

‘in evidence under section 90 of the Evidence Act I of 1872, as a document 
purporting to be more than thirty years old, and produced from a custody, 
which under the circumstances of the case was a proper custody, the posses- 
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sion of the gumasta being Jegally the possession of his master. The varas- 

tra was aleo admissible under section 32, clause 3, of the Evidence Act 
(I of 1872), as it was manifestly a declaration by A. against her proprietary 
interest ; for by it she divested herself of her widow’s estate in the property, 
and there being no evidence of her existence after 1847, she must be pre- 
sumed to have been dead in 1881, when the suit was filed. The degree of 
credit to be given an ancient document depends chiefly on the proof of trans- 
actions or state of affairs necessarily, or at least properly or naturally, re- 
ferrible to it.—11 Bom. 89. 

In the Maratha country a Hindu widow may without the permission 
of her husband and without the consent of her kindred adopt a son to 
him if the act is done by her in the proper and bona fide performance 
of a religious duty, and neither capriciously nor from a corrupt motive. 
But the adoption must not have been expressly forbidden by the hus- 
band, and must not have the effect of divesting an estate already vested 
in a third person. Thore is no reason for drawing any distinction, as re- 
garde the general law, between Gujaratand Maratha country properly so 
called. A part from local or caste custom, the general law in Gujarat must 
be taken to be as stated in Rakhamabai v. Radhabai (5 Bom. H.C. Rep., 
19], A. C, J.). A widow has implied authority from her husband to adpot, 
even though her husband be a minor. Where a widow adopts there is a pre- 
sumption that she has performed the duty from proper motives, and the 
onus lies heavily on him who seeks to set aside the adoption on the ground 
of corrupt motive. A Hindu widow in Gujarat having adopted a son to her: 
husband, who died before the completion of his sixteenth year and who was 
separated from his brother, held, that the adoption was valid. The autho- 
rity of the husband to adopt may be implied, although he was a minor at 
the time of his death. If adoption by a widow be a meritorious act “ bene- 
ficial to her husband’s soul,’’ assent should be implied in the case of a minor 
husband, ae well as in the case of one who had attained his majority. A 
Hindu widow having adopted a son abont eight years after her husband’s 
death during her last illness when she was confined to her bed, held, that 
that circumstance alone did not afford any sufficient reason for supposing 
that she was not actuated by the sense of the duty she owed to her husband. 
The fact that the adoption was made on an inauspicious day, showed the 
anxiety of the widow to adopt, but not the motive. The lower Oourt having 
under section 32 of Indian Evidence Act (I of 1872) admitted, in evidence, 
a statement signed by several witnesses to the effect that a widow of Kadwa 
Kunbi caste cannot adopt, according to the onstom of the caste, without 
the express authority of her husband, held that section 32, clause 4, of the 
Indian Evidence Act (I of 1872) was not applicable to the case, as the evi- 
dence was required to prove a fact in issue, and not merely a relevant fact. 
The statement was, therefore, inadmissible to prove the alleged custom. 

In a trial upon a charge of murder, it appeared that the deceased short- 
ly before her death was questioned by various persons as to the circum- 
stances in which the injuries had been inflicted on her, that she was at that 
‘time.unable to speak, but was conscious and able to make signs. Evidence was 
‘offered by the prosecution, and admitted by the Sessions Judge, to prove the 
‘questions put to the deceased, and the signs made by her in answer to such 
‘questions :— Held by the Full Benob (Mahmood, J., dissenting) that the quee- 
tions and the signs taken together might properly be regarded as “ verbal 
etatements” rade by a person as to the cause of her death within the mean- 
ing of section 32 of the. Evidence Act, and were therefore admissible in evi- 
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dence under that section, Per Straight, J.—That statements by the witnesses 
as to their impressions of what the signs meant were inadmissible, and 
should be eliminated ; but that assuming, that the questions put to the de- 
ceased were responded to by her in such a manner as to leave no doubt in 
the mind of the Court asto her meaning, was not straining the construction 
to hold that the circumstances were covered by section 32. Per Mahmood, 
J.—That the expression “verbal statements” in section 32 should be confin- 
ed to statements made by means of a word or words, and that the signs 
made by the deceased, not being verbal statements in this sense, were not 
admissible in evidence under that section. Per Petheram, C.J.—That the signs 
could not be proved as “conduct” within the meaning of section 8 of the 
Evidence Act, inasmuch as, taken alone, and without reference to the ques- 
tions leading of them, there was nothing to connect them with the cause of 
death, and so to make them relevant ; while the questions could not be proved 
either under Lzplanation 2 of section 8, or under section 9, inasmuch as the 
condition precedent to their admissibility under either of these provisions 
was the relevancy of the conduct which they were alleged to effect or of 
the facts which they were intended to explain. The “conduct” made rele- 
vant by section 8 is conduct which is directly and immediately influenced 
by a fact in issue or relevant fact, and it does not include actions resulting 
from some intermediate cause, such as questions or suggestions by other 
persons. Per Mahmood J.—That the word “ conduct” as used in section 8 
does not mean only such conduct as is directly and immediately influenced 
by a fact in issue or relevant fact ; that the signs made by the deceased 
were the conduct of “a person an offence against whom was the subject of ° 
any proceeding” and were relevant as such under section 8, and that the 
questions put to her were admissible in evidence either under Ezplanation 
2 of the same section, or under section 9, by way of an explanation of the 
meaning of the signs.—7 Al, 385. 

Section 32 (5) of the Evidence Act (I of 1872) does not apply to state- 
ments made by interested parties in denial, in the course of litigation, of 
pedigrees set up by their opponents.—9 Al. 467. 

See 10 B. L. R., 263, noted under sec. 13. 

33. Evidence given by a witness in a jadicial proceeding, or 

na __, before any person anthorized by law to take it, 
djass ve te is relevant for the purpose of proving, in a 
eequent proceeding, the gubsequent judicial proceeding, or in a later 
eon ae ene stage of the same jadicial proceeding, the truth 
of the facts which it states, when the witness is dead or cannot be found, 
or is incapable of giving evidence, or is kept out of the way by thead- 
verse party, or if his presence cannot be obtained without an amount of 
delay or expense which, under the circumstances of the case, the Oourt 


considers unreasonable : 

Provided—= 

that the proceeding was between the same parties or their repre- 
sentatives in interest ; : 

that the adverse party in the first proceeding had the right and 
opportunity to cross-examine ; | 
that the questions in isene were substantially the same in the firsé 
as in the second proceedings. 
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Ezplanation.—A criminal trial or inquiry shall be deemed to be a 
ding between the prosecator and the accused within the mean- 
ing of this section. 


Notes. 


A deposition of & person in a suit to which he was not a party is, in a 
subsequent suitin which he is a defendant, evidence against him and against 
those who claim under or purchase from him, although he is alive, and has 
not been called as a witness. Section 33 of the Evidence Act (1 of 1872) 
does not apply to such a deposition, but it is admissible under the sections 
relating to admissions, although it might be shown that the facts were dif- 
ferent from what they were stated to be in the former case. A state- 
ment in a bill of sale is evidence against those who parties to it.—14 
B.L. BR. (Ap.) 3. 


When a confession is made to a Magistrate by an accused person dur- 
ing an enquiry held previously to the case being taken up by the committing 
officer, and by an officer acting merely as wu recording officer, it must be re- 
corded in strict accordance with the provisions of secs. 122 and 346 of the 
Code of Criminal Procedure. If the provisions of these sections have not 
been fully complied with by the recording officer, the Court of Session can- 
not take evidence that the accused person duly raade the statement record- 
ed ; and in cases where evidence can be taken, a Court of Session is not at 
liberty to treat a deposition sent up with the record, and made by the re- 
cording officer before the committing officer, to the effect that the accused 
person did, in fact, duly make before him the statement recorded, as evi- 
dence of that fact. In such a case the recording officer must himself be 
called and examined by the Court of Session, except in cases in which the 
presence of the recording officer cannot be obtained without an amount of 
delay or expense which, under the circumstances of the case, the Court of 
Session considers unreasonable.—I. L. R., 5 Cal. 958. 


The incapacity to give evidence mentioned in sec. 33 of the Evidence 
Act need not be a permanent incapacity.—6 Cal. 774. 


The evidence of a witness taken upon commission ia not admissible in 
a criminal trial held before the High Court, unless it can be shown that such 
evidence was so taken upon an order made by that Court under sec. 76 of 
Act rae or unless it is admissible under sec. 33 of the Evidence Act. 
—6 al. e 


In order to satisfy the requirements of section 33 the two suits must be 
brought by or against the same parties or their representative in interest 
at the time when the suita are proceeding and the evidence is given.— 


12 Cal. 627. 


An auction-purchaser at a sale for arrears of Government revenue does 
not derive his title from the defaulting proprietor, and proceedings between 
the defaulting proprietor, and third parties with respect to the title to the 
land are not admissible in evidence in a subsequent suit brought by the 
auction purchaser as against him.—12 Cal. 82. 


Evidence taken under commission issuing from the Court of the Chief 
Presidency Magistrate during the course of an enquiry before him cannot 
be used in evidence at the trail before the High Court under section 507 of 
the Criminal Procedure Code. Held further, that on the facts before the 


High Court it was also inadmissible under section 33 of the Evidence Act. 
—19 Cal. 113. 
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When a Sessions Judge on appeal annuls the conviction of a Magis- 
trate for want of jurisdiction, and omits to order a re-trial at the time 
under sec. 284 of the Criminal Procedure Code, he is not precladed, by virtue 
of sec. 464, from passing such an order subsequently. The order annulling 
the conviction in such a case does not amount to an acquittal. Where sance 
tion is given for a prosecution for perjury, and the case tried by an incom- 
petent Conrt, and the conviction quashed on appeal, a competent Court 
may re-try the prisoner upon the subsisting sanction without any order of 
the Appellate Court by whom the conviction is quashed. The evidence ef a 
witness, given in & proceeding pronounced to be coram non judice, cannot be 
used under sec. 33 of the Indian Evidence Act, if the witness is dead, on a 
re-trial before a competent Court. R charged A with breach of trust, and 
S gave evidence in support of the charge. A being acquitted, R was tried 
for making a false charge, and S for perjury. Held (1) that the depositions 
given by witnesses in the first case could be used against R in the second 
case, but not against S, under sec. 33, Evidence Act; (2) that the word 
* questions” in sec. 33 does not mean “ all the questions” and that though 
additional issues were involved in the second trial, yet the evidence as to 
the issues common to both trials was properly admitted at the second trial 
against R.—3 Madr. 48. 


Held that it is only in extreme cases of delay or expense that the per- 
sonal attendance of a witness before the Court of Session should be dispens- 
ed with, and the evidence given by him before the committing Magistrate 
réferred to.—2 Al. 646. : 

See I. L. R., 7 Cal. 42, noted under sec. 32. 


Statements made under special circumstances. 


$4. Entries in books of account, regularly kept in the course of 
Entries in ‘books of ac. USiness, are relevant whenever they refer toa 
count wher relevant. matter into which the Court has to inquire, but 
such statements shall not alone be sufficient evidence to charge any per- 
son with liability. 
Illustration. 
A sues B for Rs. 1,000, and shows entries in his account-books show- 
ing B to be indebted to him to this amount. The entries are relevant, but 
are not sufficient, without other evidence, to prove the debt. 


Notes. 


Though under seo. 34 of the Evidence Act the actual entries in books 
of account regularly kept in the course of business are relevant to the 
extend provided by the section, such a book is not by itself relevant to 
raise an inference from the absence of any entry relating to a particular 
matter. The fact thatthe accused has, during the cross-examination of 
the witaesses for the prosecution, used certain documents, and that such 
documents have been put in as evidence on his behalf, does not entitle the 

rosecutor to the right of reply, if when asked upon the close of the case 
ios the prosecution whether he means to adduce evidence, the accused says 
that he does not.—I. L. B., 10 Cal. 1024. 


In a suit for wrongful dismissal, in which the defendants pleaded 
justification by reason of the plaintiff's misoonduct:—HAeld—(1) That the 
‘defendants at the hearing could not give evidence of a transaction iuvolving 
instances of misconduct not set forth in their written statement. The 
should either have filed a supplemental written statement before the hear. 


11 59 
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ing, or have furnished the plaintiff with particulars of the misconduct in 

question, and intimated to him their intention of relying on the transaction 

as going to establish the general allegation of misconduct. (2) That although 

the transaction in question could not be made the subject-matter of an 

ancillary issae, and evidence of it, as such, could not be received, yet that 

questions relating to it might be pat to the plaintiff in cross-examination, 
for the purpose of affecting his credit. Supplemental written statements 

cannot be filed after the parties have entered upon their case at the hear- 

ing. Statements laid by clients before counsel for the purpose of obtains 

ing legal advice are privileged. A was employed by B, at intervals of a 

week or fortnight, to write up B’s account books, B farnishing him with the 

necessary information either orally or from louse memoranda. Held that the 

entries so made could not be given in evidence to contradict A, under sec. 

145 of the Indian Evidence Act, as previous statements made by him in 

writing. The statements were really made, not by A, but by B, under whose 

instractions A had written them. Held also that it is only such books aa. 
are entered up as transactions take place that can be considered as books 
regularly kept in the course of business within sec. 34 of the Indian Evi- 

dence Act.—4 Bom. 576, 


$5. An entry in the public or otber official book, register, or 
Ralevancyot entre i record, stating a fact iu issue or relevant fact, 
public record, made in per- and made by a public servant in the discharge 
formance of duty. of his official duty, or by any other person in 
performance of a duty, specially enjoined by the law of the country in 
which auch hook, register, or record is kept, is itself a relevant fact. 


Notes. 


Held on the question whether there did or did not exist a custom in 
the Bahrulia clan in Oudh excluding daughters from inheriting, that the . 
wajib-ul-arz of a mouza in the taluqa, stating the custom of the Babrulia clan 
as to inheritance, had been properly received in evidence under sec. 35 of 
the Indian Evidence Act, 1872. Further, that this custom was a usage of 
the kind which Reg. VII of 1822 required officers to ascertain and record ; 
and that it was no valid objection that this wajib-ul-arz had been prepared 
and attested by officers subordinate to the settlement officer. Semble.—~ 
That had it been the case that these papers were not to be treated as re- 
corda describing a custom, but as recording only the opinions of those 
likely to know it, the 48th section of the Act would have made them ad- 
missible.—I. L. R., 5 Cal. 744. 


Entries made under Beng. Act VII of 1876 by the Collector, recording 
the names of proprietors of revenne-paying estates, are not evidence under 
aec. 85 of the Evidence Act of the fact of proprictorship, That section re- 
Jatesn to the class of cases wherea public officer has to enter in a register 
or other book some actual fact which is known to him e.g, the fact of a 
death or a marrisge, The entry by the Collector in the register, under 
Beng, Act VII of 1876, is not, properly apeaking, the entry of a fact. It ig 
A atatement that the peraon is entitled to the property ; it is the record of 
aright, not of a fact,—Per Garta, C. J.—Semble, that sec. 55 of Beng. Act 
VII. of 1876 constitutes the Collector a competent Court under particular 
cirvumatances for determining aa between two diaputante the question of 
possession, and his recorded decision apan that question in the regiater 
might be evidence of the fact of possession ag between those two parties, 
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am Bashan Mabto v, Jebli Mabto (I. L. B, 6 Cal 858) explained.—9 


In a suit for possession of a fishery, the plaintiff sought to put in 
evidence an admission alleged to have been made in the year 1818 by the 
defendant's predecessor in title in a written statement in a former suit. 
The only evidence of the admission was that contained in the decree in the 
former suit, the ordinary part of which was prefaced with a short statement 
of the pleajings in the suit. Under the old practice of Mofussil Courts, it 
was the duty of the Court to enter in the decree an abstract of the plead- 
ings in each case. Held that the statement in the decree was evidene of 
the admission under sec. 35 of the Evidence Act (I of 1872). Lekraj Kuar 
v. Mahpal Singh (I. L. R., 5 Cal. 744) referred to.—9 Cal. 586. 


A Tets-khana register prepared by a patwari under rules framed 
the Board of Revenue under section 16 of Regulation XII of 1817 is not 


& public document, nor is the patwari preparing the same a publio servant. 
—18 Cal. 534, Saar 


In a suit by a zamindar to recover certain forest tracts from Govern 
ment, the plaintiff relied on certain accounts called Ayakut accounts as fur- 
nishing proof of the inclusion of the said tracts within the limits of his 
zamindari. The District Judge refused to accept these accounts as evidence 
of reputation, because no evidence was produced to show for what purpose, 
by whom and in what circumstances these accounts were prepared, and 
what guarantee existed to ensure their accuracy :— Held, that inasmuch as 
they were from time to time prepared for administrative purposes by vil- 
lage officers and were produced from proper custody and otherwise suffi 
ciently proved to be genuine were admissible as evidence of reputation. 
No distinction can be drawn between evidence of reputation to establish 
and to disparage a pablic right. The plaintiff having proved that he and 
his ancestors had cut wood, pastured cattle, and gathered forest produce 
in certain forests for fifty years, the Lower Court held that such acts of 
enjoyment were only evidence of an easement and not of adverse possession : 
— Held that these actsas they had been done under the belief and assertion 
that the said tracts formed portion of the zamindari, and that the plaintiff 
and his ancestors were owners of the said tracts were evidence of adverse 
possession. In principle, an act dene is one of ownership or evidence of an 
easement according as the person doing it asserts general ownership or a 
particular right in another property. The enjoyment of any right of owner- 
ship over the soil is prima facte, proof of ownership of the soil. Where 
therefore the Lower Court found such an enjoyment of a forest as proved 
title to the profits thereof and such enjoyment was accompanied with an 
assertion of ownership of the soil :—Held, that the Court was bound to find 
a title to the soil established. Where a tract of land with a defined boand- 
ary has been throughout claimed by a person as owner and acts of 
ownership have been done on various portions of it, such act may be accepted 
@s evidence of the possession of the whole tract. Bhaskarappa v. Collector 
of North Kanara (I. L. R., 3 Bom. 452) diatinguished.—9 Madr, 285. 


In a suit to establish the plaintiff's title to certain land, he put in evi- 
dence (1) a conveyance in favour of his father ; (2) sale-certificate issued 
to his father’s vendor ; (3) an order mede in certain execution proceedings 
in which was recited a petition by his father assorting his title; (4) ajudg- 
' ment obtained by his father in which hia title was recognised. Neither the 
defendants nor their predecessors were parties to any of these instruments 
or proceedings : Held, that all these dovcaments were releyant.—15 Madr, 12. 


a 
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sa ee td ante sued as the karnavan of a Mapilla tarwad to recover lands 
ne cing t, seesion of the defendants who were a donee from and the descen- 
rate of a previous karnavan and their tenants, It appeared that the 
anc#ged previous karnavan had died less than twelve years before the suit 
> was Gled, but more than twelve years before the joinder, as a supplemental 
defendant, of one to whom he had conveyed certain property by way of gift 
five years before his death. An issue was raised as to whether the rights 
of the parties were governed by Makkatayom or Marumakkatayom law, 
and an order of a District Munsif reciting a petition to which the alleged 
previous karnavan was a party, was putin evidence to show that he had in 
& particular instance acted in the capacity of karnavan of a Marumakka- 
tayom tarwad. The rough draft of a plaint which had been filed by the 
alleged previous karnavan was put in evidence to show that he admitted 
having alienated property in a manner whivh would be adverse to the claim 
of his tarwad :—Held, (1) that on the allegations in the plaint the plaintiff 
was entitled to maintain the suit alone, and that the suit was not bad for 
multifarioneness; (2) that the order and-draft plaint were admissible in 
evidence for the above mentioned purposes ; (3) on the evidence, that the 
plaintiff had succeeded to the office the previous karnavan as alleged,and that 
the previous karnavan had followed the Marumakkatayom rule, although it 
was shown that other members of the family had dealt with property, des- 
otibed as self-acqu‘red, under the precepts of Muhammadan law ; (4) that 
the euit was barred by limitation as against the donee above referred to, her 
possession having been adverse to the tarwad since the date of the gift. 
i ae as to decuments marked as exhibits withont proof.—l5 

Yr, 

In a suit by a melkanomdar to redeem a kanom, the kanom document 
was proved to have been lost; it appeared that a previous euit had been 
brought by the jenmi to redeem the same kanom, and the judgment in that 
suit, in which it was stated that the defendants admitted their position as 
kenomdars, was tendered in evidence to prove the jenmi’s title :—Held, 
that the jadgment was admissible in evidence.—15 Madr. 378. 

Under section 35 of the Indian Evidence Act I of 1872, a statement 
by the survey offiver that the name of this or that person was entered as 
occupant would be admigsible if relevant, but it would not be admissible to 
prove the reasons for such entry as facts in another case.—8 Bom. 543. 

See I. L. R., 11 Madr. 116, noted under sec, 13 ; 17 Cal. 849, noted 
under sec. 32. 

36. Statements of facts in issue or relevant facts, made in pub- 

Relevancy of statements ished maps or charts generally offered for 
ia mape, charts, and plans. public sale or in maps or plans made under the 
authority of Government, as to matters usually represented or stated in 


such maps, charts, or plans, are themselves relevant facts. 

37. When the Court bas to form an opinion as to the existence 
of any fact of a public nature, 
of it, made in a recital contained in any Act of 
Parliament, or in any Act of the Governor- 
General of India in Council, or of the Governors 
in Council of Madras or Bombay, or of the Lientenunt-Governor in 
Counoil of Bengal,or in a notification of the Government appearing in the 


Relevancy of statement 
as to fact of pudlic nature 
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Gazette of India, or in the gazette of any Local Government, or in any 
printed paper purporting to be the London Gasetle or the Government 
Gaxette of any colony or possession of the Queen, isa relevant fact. 


38. When the Court has to form an opinion as to a law of any 
Relevancy of statements COUDtry, any statement of such law contained 
as to any law contained 10 & book purporting to be printed or published 
ohare wenaoks: under the authority of the Government of such - 
country, and to contain any such law, and any report of a ruling of the 
Courts of such country contained in a book purporting to be a report 
of such rulings, is relevant. 


How much of a Statement is to be proved. 


39. When any Statement of which evidence is given forms part 
What evidence to be Of a longer statement, or of 9 conversation or 
given when statement part ofan isolated document, or is contained 
forms part of a conversa- . ° 
tion, docament, book, or in a document which forms part of a book, or 
series of letters or papers. of a connected series of letters or papers, evi- 
dence shall be given of ao much and no more of the statement, con- 
versation, document, book, or series of letters or papers, as the Court 
considers necessary in that particular case to the full understanding of 
the nature and effect of the statement, and of the circumstances under 


which it was made. 
Judgments of Courts of Justice when relevant. 
40. When existence of any jadgment, order, or decree, which by 


law prevents any Court from taking cognis- 


Previous judgments re- ; ; ‘ ‘. 
: ance of a suit or holding a trial, is a relevant 


levant to bar a second suit 


or triul. fact, when the question is whether each Court 
ought to take cognizance of such suit, or to hold such trial. 
Notes. 


In 9 suit for possession of land the defendant, in order to show the 
character of his possession, offered in evidence a judgment obtaimed by 
him in a suit to which the plaintiff or his predecessors in title were not par- 
ties :— Held, that the judgment was admissible in evidence.—I. L. R., 11 


Cal. 745. 

A mortgaged certain property to B, who instituted a suit on his mort- 
gage and obtained a decree therein. Subsequent to such decree A sold the 
property to a third party C. B having attempted to execute hia decree 
against tho property in the hands of O the latter instituted a snit against A 
and B, for the purpose of having it declared that the property was not li- 
able to satisfy the decree because the mortgage transaction was a fraudulent 
one and the decree had been obtained by fraud and collusion. In such suit 
B contended that C having purchased subsequent to the decree was abso- 
lately bound by it :—Held, that having regard to the terms of section 44 it 
was perfectly open to C to prove that the decree had been obtained by fraud 
and collusion. Bhowbul Singh v. Rajendra Protab. Sahoy, 5 B. L. R., 321 ; 
138 W. BR. 157, distinguished.—12 Cal. 156. 
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In a suit for khas possession of land upon the allegation that the de- 
fendant refused £0 give up posression or to pay rent for it, a decree declar- 
ing that the land in suit was liable for rent was tendered in evidence. The - 
deéree had been obtained by an auction-purchaser against the defendants, 
but the plaintiff did not claim title through the auction purchaser who bad 
in fact Vai treated as a trespasser and ejected :—Held that the ruling in 
the case of Gujju Lal v. Fatteh Lall, 1. L B., 6 Cal. 171, governed the case, 
and that the decree was inadmissible in evidence. Although the case of 

ira Lal Pal v. Hills, 11 C. L. R., 528, decides that in certain cases judg- 
ments not inter parties may be received in evidence, it does not lay down 
that such jadgments can be treated as conclusive evidence of the facts with 
which they deal.—12 Cal. 207. 

The plaintiff sued to recover arrears of rent for a certain shop, al- 
leging the annual rent to be Re, 250. The defendant contended that it 
was only Rs. 60. The defendant and the plaintiff's brother were partners 
in business, and the plaintiff relied upon the evidence of his brother and 
on two entries in the firm’s books in the writing of his brother. To prove 
the bona fides of these entries, the plaintiff tendered, in evidence, a judg- 
ment passed against the defendant ina suit bronyht by the defendant 
against the plaintiff's brother, charging him with having improporly debited 
theie firm with Rs. 250 as the rent of the shop :—Held, that the judgment 


waa not admissible :.s evidence against the defendant in the present suit.— 
10 Bom. 439. 


See I. L. B., 12 Al. 1, noted under sec. 8. 


41. A final judgment, order, or decree of a competent Court 
Relevancy’ Ob -cantali in the exercise of probate, matrimonial, ad mi- 

jedgments improbate, &c., ralty, or insolvency jurisdiction, which con- 
jurisdiction. fers upon or takes away from any person any 
legal character, or which declares any person to be entitled to any such 
character, or to be entitled to any specific thing, not as against any 
specified person, but absolutely, is relevant when the existence of any 
such legal character, or the title of any such person to any such thing, 
is relevant, 

Such judgment, order, or decree is conclusive proof — 

that any legal character which it confers accrued at the time when 
such judgment, order, or decree came into operation ; 

that any legal character to which it declares any such person to be 
entitled accrued to that person at the time when such judgment, order, 
or decree* declares it to have accrued to that person ; 

that any legal character which it takes away from any such person 
ceased at the time from which such judgment, order, or decree* declared 
that it had ceased or should cease; 

and that any thing to which it declares any person to be so en- 
titled was the property of that person at the time from which such judg- 
ment, order, or decree* declares that it had been or should be his pro- 


# See sec. 8, Act XVIIL, 1873. 
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42. Judgments, orders, or decrees, other than those mentioned in 

Balavaisey-axd Saaeos section 41, are relevant if they relate to matters 

jodgments, orders, or de- Of @ public nature relevant tothe enquiry ; but 

phone pring eg men- such judgments, orders, or decrees are not con- 
clusive proof of that which they state. 


Illustration. 
_ _ Asues B for trespass on his land. B alleges the existence of a public 
right of way over the land, which A denies. 

_The existence of a decree in favour of the defendant, in a suit by. A. 
against C for a trespass on the same land, in which C alleged the existence 
of the same right of way, is relevant, but it is not conclusive proof that the 
right of way exists. 

Note. 

= I. L. R., 11 Cal. 745; noted under seo. 40 ; 12 Madr. 9, noted under 

sec. 13, + 


43. Jadgments, orders, or decrees, other than those mentioned in 
Fcdmeswele: Mee.-aky sections 40, 41, and 42, are irrelevant, unless 
than le a haaa on the existence of such judgment,order, or decree, 
sections 40-42, whenrele- igafact in issue, or is relevant under some 
vant. ec ‘ 
other provision of this Act. 


Illustrations. 

(2.) Aand B separately sue C for a libel which reflects upon each of 
‘them. C in each case says that the matter alleged to be libellous is true, 
and the circumstances are such that it is probably true in each case, or in 
neither, 

A obtains a decree against C for damages on the ground that CO failed | 
to make out his justification. The fact is irrelevant as between B and C. 

(b.) A prosecutes B for adultery with ©, A’s wife. 

B denies that C is A’s wifo, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A's life- 
time. C says that she never was A's wife. 

The sudigniant against B is irrelevant as against C. 

(c.; A prosecutes B for stealing a cow from him. B is convicted. — 

A afterwards sues C for the cow, which B had sold to bim before his 
conviction. As between A and CO, the judgment against B is irrelevant. 

(d.) A has obtained a decree for the possession of Jand against B. C, 
B's son, murders A in consequence. . - } 

The existence of the judgment is relevant, as showing motive for a 


om) A is charged with theft and with having been previously con- 


Mere eae t 1 tasa fact io iasue.* 
ious conviction is relevan : 
tf) PA is tried for the murder of B. The fact that B prosecuted A for 


libel, and that A was convicted and sentenced, is relevant under seqgtion 8 
as showing the motive for the fact in igsue.* 
Note. . 
See 11 Bom. H.C. RB., 90, noted under sec. 11; 12 Al. I, noted under 


@ lilustcations ¢ &f have beeg added by Act I[L.. of 1682, sec. 6. 
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44. Any party toa suit or other proceeding may show that any 
judgment, order, or decree, which is relevant 
iste eercutt cee. under séction 40, 41, or 42, and which has 
roel ite of Court, msy been proved by the adverse party, was deli- 
—— vered by a Conrt not competent to deliver it, — 
or was obtained by fraud or collusion. 
Note. 

Where a decree in a suit has been obtained by means of the fraud of 
one party against the other, it is binding on parties and privies and on per- 
sons represented by the parties so long as it remains in force, but it may 
be impeached for fraud, and may be set aside if the fraud is proved. In 
the case of judgments in rem the same rule holds good with regard to persons 
who are strangers to the suit. Wherea decree has been obtained by the 
fraud and collusion of both the parties to the anit, it is binding upon the 
parties. It isalso binding upon the privies of the parties, except, probably, 
where the collusive fraud has been on a provision of the law enacted for 
the benefit of such privies. Bat persons represented by, but not claiming 
through, the parties to the suit, may, in any subsequent proceeding, whether 
as pisintiff or defendant, treat the previous judgment so obtained by fraud 
and collusion aga r:ere nullity, provided the frand and collusion be clearly 
established. The same rule applies with regard to strangers where thy 
previous jadgment is a judgment in rem.—l. L. B., 6 Bom. 703. 


_ Opinions of Third Persons, when relevant. 
45. When the Conrt has to form an opinion upon a point of fore- 
ign law, or of science or art, or as to identify 
of handwriting, the opinions upon that point of 
persons specially skilled in such foreign law, science; or art or in ques- 
tions as to identity of handwriting,* are relevant facts. 
Such persons are called experts. 


IUustrations. 

(a.) The question is, whether the death of A was caused by poison. 

The opinions of experts as to the symptoms produced by the poison by: 
which A:is supposed to have died, are relevant. 

(3:) The question is, whether A, atthe time of doing acertain act, 
was, by reason‘of unsoundness of mind, incapable of knowing the nature 
of the act, or that he was doing what was either wrong or contrary to law, 

The ‘opinions of experts upon the question whether the symptoms ex-. 
hibited by A commonly show onsoundness of mind, and whether such un- 
soundness'of mind udually rénders persons incapable of knowing the nature 
of the acts which they do, or of knowing that what they do is either wrong 
or contrary to law, aie relevant. 

(c.) The question is, whether a-odttain document was written by A. 
Another document ie produced which is’ proved or admitted to have been 
Written by A. 

The opinions of experts on the quéstion whether the two documents 
were written by the same: persdn or by different persons are relevant. 

Note.—See I. L. B., 15 Cal. 589, noted ander see. 25. 


® Bee nec. 4, Act XVIII., 1872. 


Opinions of experta. 
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46. Facts not otherwise relevant, are relevant if they support or 
Facta bearing upon opi- 8Fre inconsistent with the cpinions of experts, 
nions of experts. when such opinions are relevant. : 


Illustrations. 
(a.) The question is, whether A was poisoned by a certain poison. 


_ The fact that other persons, who were poisoned by that poison, oxhi- 
bited certain symptoms which experts affirm or deny to be the symptoms 
of that poison, is relevant. 


(b.) The question is, whether an obstruction to a harbour is caused 
by @ certain sea-wall. 


The fact that other harbours similarly situated in other respects, but 
whero there were no such sea-walis, began to be obstructed at about the 
same time, is relevant. 


47. When the Court has to form an opinion as to the person by 
Opinion as to handwrit- Whom any document was written or signed, 
ing when relevant. the opinion of any person acquainted with the 
handwriting of the person by whom it is supposed to be written or 
signed, that it was or was not written or signed by that person, is a 
relevant fact. 


Explanation.—A persoa is said to be acquainted with the hand- - 
writing of another person when he has seen that person write, or when 
he has received documents purporting to be written by that person in 
answer to documents written by himself or under his authority and 
addressed to that person, or when, in the ordinary course of business, 
documents purporting to be written by that person have been habitu- 
ally submitted to him. 


Illustrations. 

The question is, whether a given letter is in the handwriting of A, a 
merchant in London. 

B is a merchant in Calcutta, who has written letters addressed to A, 
and received letters purporting to be written by him. C is B's clerk, 
whose duty it was to examine and file B’s correspondence. D is B's broker, 
to whom B habitually submitted the letters purporting to be written by A 
for the purpose of advising with him thereon. _ 

The opinions of B, C, and Don the question whether the letter is in 
the handwriting of A are relevant, though neither B, C, nor D ever saw A 
write. 

48. When the Court has to form an opinion as to mu existence 

as of any general custom or right, the opinions, 
of fight ea ales as to the existence of such custom or right, of 
meres: persons who would be likely to know of its 


existence, if it existed, are relevant. 
Ezplanation.—The expression, ‘general custom or right,’ includes 


customs or rights common to any considerable class of persons. 
1 60 
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@ Illustration, 
Tbe right of the villagers of a particular village to use the water of 
® particular well ia a general right within the meaning of this section. 
49. When the Conrt has to form an opinion as to— 
Opinions as to usages, the usages and tenets of any body of men 
tenets, &c., when relevant. op family, 
the constitution and government of any religions or charitable 
foundation, or 
the meaning of words or terms used in particular districts or by 
particular classes of people, 
the opinions of persons baving special means of knowledge thereon 
are relevent facts. 
50. When the Court has to form an opinion as to the relation- 
Opinion on relationship ship of one person to another, the opinion, 


‘ when relevant, expressed by conduct, as tothe existence of 


such relationship, of any person who, asa member of the family or 
otherwise, has special means ‘of knowledge on the subject, is a relevant 


fact : Provided that such opinion shall not be sufficient to prove a 


marriage in proceedings under the Indian Divorce Act, or in prose- 
cutious auder section 494, 495, 497, or 498, of the Indian Penal Code. 
Illustrations. 

(a.) The question is, whether A and B were married. The fact that 
they were usually received and treated by their friends as husband and wife 
is relevant. 

(b.) The question is, whether A was the legitimate son of B. The fact 
that A was always treated as such by members of the family is relevant. , 

Notes. 

This section shows that, where marriage is an ingredient in an offence, 
as in bigamy, adultery, and the enticing of married women, the fact of the 
marriage must be strictly proved.—I. L. R., 5 Cal. 566. 

K was accused by D and P, alleged to be D's wife, of raping P, and 
was committed for trial, charged in the alternative with rape of adultery, 
The ovidence of marriage between Dand P consisted of their statements 
that they were married to each other, and of a statement by K that P waa 
i)'s wife. K was convicted on the charge of adultery. Held that such evi- 
dence, baving regard not only to seo, 50 of the Evidence Act, 1872, but te 
the principle that strict proof should be required in nll criminal cases, was 
not eufficient to establish the vital incident to the charge of adultery, namely, 
the marital relation of D and P. Empress v. Pitambur Singh (I. L. B., 5 
Cal. 566) concurred in. Also that, as no complaint hud ever been actually 
instituted by D againat K for the offence of adultery, as contemplated by 
seo. 478 of Act X of 1872 (Criminal Procedure Code), (the circumstance of 
D's appearing as a witness for the prosecution for the offence of rape not 
amounting to the institution of a complaint within the meaning of that 
section), K’s conviction for adultery must be quashed.—5 Al. 233. . 


51. Whenever the opinion of any living 
Grounds of opinion, when = pergon is relevant, the grounds on which such 
relevant, Beene ee . , 
opinion is based are also relevant. 
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Illustration. 


An expert may give an account of experiments performed by him for 
the rurpose of forming his opinion. 


Character when relevant. 
52. In civil cases the fact that the character of any person con- 


In civil cases character cerned is such as to render pr obale oF improb- 
to’prove conduct impated, able any conduct imputed to him, is irrelevant, 


irrelevant. . except in so far as such character appears from 
facts otherwise relevant. 
In criminal cases, pravi- 53. Incriminal proceedings the fact that 
sa good character rele- the person accused is of a good character is re- 
vant. 


levant. 
54.* In criminal proceedings the fact that the accused person has 
Previous bad character ® bad character is irrelevant, unless evidence 
not relevant, except in re- has been given that he has a good character, 
ply. in which case it becomes relevant, 

Explanation 1,—This section does not applysto cases in which the 
bad character of any person is itself a fact in issue. 

Explanation 2,—A. previous conviction is relevant as evidencé 
of bad character. 

Notes. 

In charging the jury upon the trial of a prisoner for being dis- 
honestly in the possession of stolen goods, the Judge directed the jury to 
consider the proof of previous convictions for theft as evidence from which 
inference might fairly be drawn as to the character of the accused : Held 
that this amounted to a misdirection ; for though sec. 54 of the Evidence 
Act declares that “the fact that the "accused person has been pervivusly 
convicted of an offence is relevant, ’ ” yet the same section also declares that 
“the fact that he has a bad character i is irrelevant,” and that the evidence 
was irrelevant and inadmissible. Except under very special circnmstances, 
the propor object of using previous convictionsis to determine the amount of 


panishment to be awarded, should the prisoner be convicted of the offence 
charged.—I. L. R., 5 Cal. 768. 


Under sec. 54 of the Evidence Act a previous conviction is in all cases 
admissible in evidence against an accused person.—14 Cal. 721. 
See 11 Bom. H. C. R., 90, noted under sec. 11. 
55. In civil cases, the fact that the character of any person is 
Character as affecting Such as to affect the amount of damages which 
damages. he ought to receive, is relevant. 
Ezplanation.—In sections 52, 53, 54, and 55, the word ‘character’ 
includes both reputation and disposition ; but, ‘‘ except as provided in 
section 54,”+ evidence may be given. only of general reputation and 
general disposition, and not of particular acts by which reputation or 
disposition were shown. 
* Sov. 64 has been subatituted by Act III. of 1891, sec. 6, 


+ In the explanation to sec. 55, the words and figures quoted have been inserted 
by Act Il], of 1801, sec. 7. 
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PART II.—ON PROOF. 
CHAPTERIII. 
Facts WHICH NEED NOT BE PROVED. 


Fact judicially notice- 56. No fact of which the Conrt will take 
able need not be proved. § jndicial notice need be proved. 
Facts of which Conrt 57. The Court shall take judicial notice 


must take jadicial notice. of the following facts :— 

(1.) All laws or rules having the force of law, now or heretofore 
in force or hereafter to be in force, in any part of British India : 

(2.) All public Acts passed or hereafter to be passed by Parlia- 


ment, and all Jocal and personal Acts directed by Parliament to be 


judicially noticed : 

(8.) Articles of War for Her Majesty’ s Army or Navy: 

(4.) The course of proceeding of Parliament and of the Councils 
for the purposes of making Laws and Regulations established under 
the Indian Conncils Act, or any other law for the time being relating 
thereto : 

Eaplanation.—The word ‘Parliament,’ in clauses (2) and (4), in- 
cludes— 

1. The Parliament of the United Kingdom of Great Britain and 
Ireland ; 

2. The Parliament of Great Britain ; 

3. The Parliament of England ; 

4. The Parliament of Scotland ; and 

5. The Parliament of Ireland : 

(5.) The accession and the sign manual of the Sovereign for the 
time being of the United Kingdom of Great Britain and Ireland : 

(6.) All seals of which English Courts take judicial notice ; the 
seals of all the Courts of British India, and of all Courts out of British 
India, established by the authority of the Governor-General or any 
Jocal Government in Council; the seals of Courts of Admiralty and 
Maritime jurisdiction and of Notaries Public ; and all seals which any 
person is authorized to use by any Act of Parliament or other Act or 
Regulation having the force of law in British India : 

(7.) The accession to office, names, titles, functions, and signa- 
tures of the persons filling for the time being any public office in any 
part of British India, if the fact of their appointment to such office is 
notified in the Gasette of Indja, or in the official gazette of any Local 
Government : 


(8.) The existence, title, and national flag of every State or. 


Sovereign recognised by the British Crown : 
(9.) The divisions of time, the geographical divisions of the world, 


and public festivals, faste, and holidays notified in the official gazette : 


ae, 
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(10.) The territories under the dominion of the British Crown : 

({1.) The commencement, continuance, aud termination of hos-. 
tilities between the British Crown and any other State or body of 
persons : ae 

(12.) The names of the members and officers of the Court, and of 
their deputies and subordinate officers and assistants, and algo of all 
officers acting in execution of its process, aud of all advocates, attorneys, 
proctors, vakils, pleaders, and other persons authorized by law& to 
appear or act before it : 

(18.) The rule of the road* on land or at sea.t 

In all these cases, and also on all matters of public history, liter. 
ature, science, or art, the Court may resort for its sid to appropriate 
books or documents of reference. 

If the Court is called upon by any person to take judicial notice 
of any fact, it may refuse to do 60, unless and until such person pro- 
duces any such book or document as it may consider necessary to en- 
able it to do so. 

Note.—See I. L. R., 14 Cal. 176, noted under sec. 3. 

58. No fact need be proved in any proceeding which the parties 

Facts admitted need not thereto or their agents agree to admit at the 
be proved. hearing, or which, before the hearing, they 
agree to admit by any writing under their hands, or which, by any rule 
of pleading in force at the time, they are deemed to have admitted by 
their pleadings: Provided that the Court may, in its discretion, re- 
quire the facts admitted to be proved otherwise than by such admis- 
sions. 





CHAPTER Iv. 
Or Ora. EVIDENCE. 


Proof of facts by oral 59. All facts, except the contents of docu- 


evidence. ments, may be proved by oral evidence. 
Deal eeidendo- waste 60. Oral evidence must, in all cases what- 
direct. ever, be direct ; that is to say— 


if it refers to a fact which could be seen, it must be the evidence 
of a witness who says he saw it ; 

if it refers to a fact which could be heard, it mast be the evidence 
of a witness who says he heard it ; 

if it refers to a fact which could be perceived by any other sense 
\or in any other manner, it must be the evidence of a witness who says 
he perceived it by that sense or in that manner; 


a a 
* The words “ on land or at sea’’ have been inserted by Act XVIII. of 1873, sec. 5. 

+ Also, forthe purposes of civil suits, of the fact that a Foreign State has not heen 
recognised by Her Majesty or by the Governor-General in Council.—-Bee Act XIV. of 


1963, seo. 431. 
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if it refers to 80 OP¥n ion or to the grounds on which that opinion is 
held, it must be the e¥idence of the persou who holds that opinion on 
those grounds : 
Provided 






at the opinions of experts expressed in any treatise 
eommonly offered for gale, and the grounds on which such opinions are 
held, may’be proved by the production of such treatise, if the author is 
dead, of cannot be found, or has become incapable of giving evidence, 


or cunnot be called‘as a witness without an amount of delay or expense 
which the Coort regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or con- 
dition of any material thing other than a document, the Court may, if 
it thinks fit, require the production of such muterial thing for its 
inspection. 

Note. 

The defendants, in order to prove the execotion of a bill of asle pur- 
porting to have been execnted in their favour by the plaintiff's father, called 
a kasi, who deposed that the plaintiff's father came before him accompanied 
by witnesses, and acknowledged the execution of the deed, which was then 
registered. The Munsif decided that the defendants had failed to make out 
their purchase, inasmuch as they had not proved the payment of any con- 
sideration-money, and he accordingly decreed the suit. From that decision 
the defendants appealed, and the lower Appellate Court, believing the evi- 
dence of the kazi, and being of opinion that the bill of sale was thereby 
proved, allowed the appeal. For the appellants it was contended is special 
appeal that the bill of sale was not sufficiently proved; that direct evi- 
dence of the exeontant’s handwriting ought to have been produced (sec. 67 
of Act I of 1872); and that that Act requires primary evidence of the sig- 
natare of a person who is alleged to have signed a deed. JZeld by the Higk 
Court that the deed was sufficiently proved, and that direct evidence of the 
handwriting of the executant was not necessary under sec. 67. Held also 
that seo. 60 did not affect the qnestion, as it was not intended by that sec- 
tion to exclude circumstantial evidence of things which could be seen, heard,. 
aad felt.—12 13. L. R., (Ap.) 18. 


ee 


CHAPTER V. 
Or Docowsntazy Evinence. 
61. The contents of documents may be 


oe contents of do- = proved either by primary or by secondary evi- 
dence, 

62. Primary evidence meaus the docu- 

Primary evidence. ment iteelf prodgged far the inspection of the 
Coart. 


Eaplanation 1.--Where a document is executed in several paris, 
each part ia primary evidence of the document, 
‘Where a document is executed in counterpart, each counterpart 
heing executed by oue or some of the parties only, each counterpart is 
primary evidenoe as against the parties executing it. : 
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Eéplanation 2.—Where a number of documents are all made by 
one upiform process, as in the case of printing, lithography, or photo- 
grapby, each is primary evidence of the contents of the rest : but where 
they.are all copies of a common original, they are not primary evidence 
of the contents of the original. 


Elastration. 

A person is shown to have been in possession of a number of placards, 
all printed at one time from one original. Any one of the placards is pri- 
mary evidenco of the contenta of any other, but no one of them is primary 
evidence of the contents of the original. 

63. Secondary evidence means and in- 


Secondary evidence. a ee pee 


().) Certified copies given under the provisions hereinafter con- 
tained ; 

(2.) Copies made from the original by mechanical processes which 
in themselves insure the accuracy of the copy, and copies compared 
with such copies ; 

(3.) Copies made from or compared with the original ; 

(4.) Counterparts of documents as against the parties who did 


not execute them ; 
(5.) Oral acconnts of the contents of a document given by some 


person who has himself seen it. 
Illustrations. 

(a.) A photograph of an original is secondary evidence of its contents, 
though the two have not been compared, if it is proved that the thing 
photographed was the original. 

(b.) A copy compared with a copy of a letter made by a copying-ma- 
chine is secondary evidence of the contents of the letter, if it is shown that 
the copy made by the copying- machine was mide from the original. 

(c.) A-copy transcribed from a copy, but afterwards compared with 
the original, ia secondary evidence ; bunt the copy not so compared is not 
secondary evidence of the original, althongh tbe copy from which it was 
transcribed was compared with the original. 

(d.) Neither an oral account of a copy compared with the original, nor 
an oral account of a photograph or machine-copy of the original, is second. 
ary evidence of the original. 

Notes. 

A written statement of the contents of a copy of a document, the ori- 
ginal of which the person making the statement has not seen, cannot be ac- 
cepted as an equivalent of that which sec. 63 of the Evidence Act renders 
admissible, namely, an oral account of the contents of a document given by 
some person who has himeelf seen it.—I. L. B., 7 Bom. 139. 

A deed executed in 1812 became the subject of litigation resulting on 
the 17th May 1813, in a decree the effect of which was to create a usufruc- 
tuary mortgage of rights and interests in two villages. Jn 1871, the pur- 
chaser of a portion of the mortgagor's rights, alleging that the mortgage- 
debt had been liquidated from the asufruct, sued to recover possession of 
the property. The mortgagees resisted the claim for possession, on the 
grouads that, prior to the execution of the deed in 14]2, the mortgagor's an- 
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ceator had granted to their own ancestor a gawandadari right, under which 
a fixed jama of Rs. 121 was payable by them in respect of the lands in the 
village; that what was mortgaged was not the lands, but only the right to 
receive the fixed jama; and that the fact that the mortgage money had 
been liquidated from the jama did not entitled the plaintiff to oust them 
from possession. It appeared that she alleged gawanda-pattar, the original 
mortgage deed, and the decree of the 17th May 1813, were at one time in 
the defendant's possession, but the defendants alleged that all three docn- 
ments were destroyed by fire in 1872. The plaintiff sought to support his 
case by putting in a copy on plain paper purporting to have been transcribed 
from a certified copy of the decree of the 17th May 1813:—Held, with re- 
ference to the provisions of section 63 that, there being no evidence proving 
that the copy produced by the piaintiff had been compared with the origi- 
nal decree, the copy was not admissible in evidence, inasmuch as it could 
not be regarded either as primary or as secondary evidence of the contents 
of the original decree :—/1feld also, that the destruction or loss of the three 
documents alleged by the defendants to have been destroyed not being proved 
their non-production placed them under the recognized prohibitions of the 
law of evidence, and subjected them to the presumption recognized by illus- 
tration (g), sec. 114 of the Kvidence Act, that evidence which could be and 
is not) produced, would, if produced, be unfavourable to the person who 
withholde it ;—Held, ale», that inasmuch as the plaintiff was no part to the 
alleged gawanda-pattar, nor to the mortgage of 1812, nor to the litigation 
which resulted in the decree of the 17th May 1813, and could not therefore 
to takon to be in a position the produco these documents or to prove their 
contents by secondary evidence ; and inasmuch as the circumstances csta- 
blished a prima facie case in hia favour, the burden of proof in regard to the 
existence of chealleged yawanda-dari tenure Jay upon the defendants, who, 
whilst in a position which would involve their being in possession of the 
docaments above-mentioned, and whilst admitting such possession up to the 
year 1872, had failed to prove either their destruction or their contents by 
secondary evidence such as could be relied on. Rajah Kishen Bott Ram 
Panday v. Narendar Bahadoor Singh referred to.—7 Al. 738. 


64. Documents must be proved by pri- 


Proof of documents. by mary evidence, except in the cases hereinafter 
primary evidence. ‘ 
mentioned. 


Gaius ia Whichaecandney 695. Secondary evidence may be givenof 
relating toducu- the existence, condition, or contents of a docu- 
mente may be given. ment on the following cases :— 
(a.) When the original is shown or appears to be in the posses- 
sion or power— 
of the person against whom the document is sought to be proved,or 
of any person out of reach of, or not subject to, the process of the 
Court, or 
of any person legally bound to produce it, 
and when, after the notice mentioned in section 66, such person 
does not produce it ; 
(b.) When the existence, condition, or contents of the original 
have been proved to be admitted in writing by the personagainst whom 
it is proved, or by hig representative in interest ; 
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(c.) When the original has been destroyed or lost, or when the 
party offering evidence of its contents cannot, for any other reason not 
arising from bis own default or neglect, produce it in reasonable time; 


(2.) When the original is of such a nature as not to be easily 
moveable ; 


(e.) When the original is a public document within the meaning 
of section 74; 

(f.) .When the original is a document of which acertified copy 
is permitted by this Act, or by any other Jaw in force in British India, 
to be given in evidence ; 

(g-) When the originals consist of numerous accounts or other do- 
-cumenta which cannot conveniently be examined in Court, and the fact 
to be proved is the general result of the whole collection. 

In cases (a), (c), and (d\, any secondary evidence of the contents of 
the document is admissible. 

In case (0), the written adimission is admissible. 

In case (e) or ( f'), & certified copy of the document, but no other 
kind of secondary evidence, is admissible. 

In case (9), evidence may be given as to the general result of the 
docaments by any person who has examined them, and who is skilled 


in the examination of such documents. 
Notes. 

Secondary evidence of tho contents of a document requiring execution, 
which can be shown to have been lost in proper custody, and to have been 
Jost, and which is more than thirty years old, may be admitted under sec. 
65, cl. c, and sec. 90 of the Evidence Act, without proof of the execution of 
the original.—I. L. R., 5 Cal. 886. 

An investigation under Act IV of 1875, sec. 5, into charges of incom- 
petency or misconduct, cannot proceed, unless the person whose competency 
or conduct is to be enquired into has been proved to be the holder of a 
certificate granted by the Board of Trade. Such a certificate is not o 
‘ public document’ within the meaning of sec. 74 of the Evidence Act. In 
a case falling under cl. f, sec. 65 of the Evidence Act, and also under cl. a 
or c of the same section, and secondary evidence is admissible.—5 Cal. 568. 

In a suit by the purchaser of a debt, the plaintiff stated that, in 1873, 
A executed a bond in favourof B to secure the repayment of Rs. 1,000, and 
that he had purchased the interest of B at a sale in execution of a decree 
against him. The plaintiff now sued A upon the bond, making B a party. 
At the trial, A denied the execution of the bond, and it was not produced 
by the plaintiff, who, having served B with notice to produce, tendered 
secondary evidence of ita contents. B was not examined as a witness, and 
no evidence was given of the loss or destraction of tho bond. Held by 
Pontirex and Morris, J. J. (Prixsep, J., dissenting).—That secondary evi- 
dence was not admissible-—7 Cal. 98. 

Secondary evidence of the contents of a document cannot be admitted 
without the non-prodaction of the original being first accounted for in such 
manner as to bring it within one or other of the cases provided for in seo. 
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65 of the Evidence Act, I of 1872. An anumatipatra is not a public docu- 
ment within the meaning of sec. 74, nor, if it were, would its being on the 
record constitute a copy certified as required by sec. 76.—14 Cal. 486. 

On an appeal to the Judicial Commissioners from a decree given on 
first appeal by an Appellate Court, and maintaining a finding of fact by the 
Original Court, the only questions were (1) whether secondary evidence had 
been properly admitted on a case that had arisen for its admission ; and (2) 
whether the evidence offered constituted secondary evidence of the matter 
in dispute, which was the making of a document. Both the above ques- 
tions were decided in the affirmative by their Lordships: the first, on the 
ground that whether the evidence offered would itself prove the making of 
the document or not, it formed good gronnd for holding that there was a 
document capable of being proved by secondary evidence, admissible with 
reference to the Indian Evidence Act (I of 1872), secs. 65, 66: the second, 
also in the affirmative, because, the evidence consisting of a copy which 
was made of a document, and filed (in another suit) among the records of ‘ 
the Court,and still there, endorsed, “copy ir accordance with the original,” 
signed by the Judge who presided in the Court, who alone was authorized 
t> compare und accept such copy, there were grounds for considering it 
genuine.—16 Cal. 753. 

Whether or not sufficient proof of search for, or loss of, an original 
document, to lay a gr und for the admission of secondary evidence, has 
been given, is a point proper to be decided by the Judge of first instance, 
and is treated as depending very much on bis discretion. His conclusion 
should not be overruled, except in a clear case of miscarriage. In a suit 
alleging want of authority to adopt, the defence rested on the case that an 
anumatipatra had been given by the defendant’s deceased husband, but 
failed to show that there had been a sufficient search for, and to establish 
the loss of, tho original document, so as to render secondary evidence of 
its contents admissible.—19 Cal. 438. 

The rule laid down in sec. 65, that a certified copy is the only second- 
ary evidence admissible when the original is a document of which a 
certified copy is permitted by law to be given in evidence, does not apply 
where the original has been lost or destroyed.—6 Madr. 80. 

Limitation Act, sec. 19, must be read with Evidence Act, secs. 65 and 
91,and does not exclude secondary evidence in cases where such would be 
admissible under section 65.—15 Madr, 491. 


66. Secondary evidence of the contents of the documents refer. 
Bales as to notice to pro. ed tu in section 65, clause (a), shall not be 
duce. given unless the party proposing to give such 
secondary evidence has previously given to the party in whose posses- 
sion or power the document is, or to his attorney or pleader,* such 
notice to produce it as is prescribed by law ; and, if no notice is pres- 
cribed by law, then such notice as the Court considers reasonable under 
the circumstances of the case : 

Provided that such notice shall not be required in order to render 
secondary evidence admissible in any of the following cases, or in any 
other case in which the Conrt thinks fit to dispense with it :-— 

{1.) When the document to be proved is itself a notice ; 


* See sec. 6, Act XVIII. of 18738, 
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(2.) When, from the nature of the case, the adverse party must 
know that he will be required to produce it; 

{8.) When it appears or is proved that the adverse party hes 
obtained possession of the original by fraud or force ; 

(4.) When the adverse party or his agent has the original in Court; 

(5.) When the adverse party or his agent has admitted the loss 
of the document ; 

(6.} When the person in possession of the document is out of 
reach of, or not subject to, the process of the Court. 

Wote.—See I. L. R., 16 Cal. 753, noted under sec. 65. 

67. Ifa document is alleged to be signed or to have been written 

Sachi aes and wholly or in part by any person, the signature 

handwriting of person al. or the handwriting of so much of the document 
leged to have signed or gg is alleged to be in that person’s handwrit- 


written document pro, 
diced: ing must be proved to be in his handwriting. 


Wote.—See 12 B. L. R., (App.) 18, noted under sec. 60. 


68. Ifadocument is required by law to be attested, it shall not 
Proof of execution of U@ Used as evidence until one attesting wit- 
document required by law ess at least has been called for the purpose 
co oarien ee: of proving its execution, if there be an attest- 
ing witness alive, and, subject to the process of the Court, and capable 
ef giving evidence. 

69. If no such attesting witness can be found, or if the documené 

Proof where no attesting Purports to have been executed in the United 
witness found. Kingdom, it must be proved that the attest- 
ation of one attesting witness at least is in his handwriting, and that the 
signature of the person executing the document ia in the handwriting 
of that person. 

70. ‘The admission of a party to an attested document of its 

Maiiicsici ok exsnation execution by himself shall be sufficient proof of 
by party to attested docu- its execution as against him, though it be a 
men: docnment required by law to be attested. 

71. If the attesting witness denies or does not recollect the exe- 

Proof when attesting wit CUtion of the document, its execution may be 
neas denies the execution. proved by other evidence. 

72. An attested document not required 
by law to be attested may be proved as if it 
was unattested. 

73. In order to ascertain whether a signature, writing, or seal is 

Suaisepeucnaremar that of the person by whom it purports to have 
writing,or seal, with others been written or made, any siguature, writing, 
admitted or proved. or seal admitted or proved to the satisfaction 


Proof of document not 
required by law to be at- 
tested. 


86 / ss LAW OF EVIDENCE. (Ske. 74. 


of the Court to have been written or made by that person may be com- 
pared with the one which is to be proved, although that signature, 
writing, or seal has not been produced or proved for any other purpose. 

The Court may direct any person present in Court to write any 
words or figures for the purpose of enabling the Court to compare the 
words or figures so written with avy words or figores alleged to have 
been written by such person. 


Public Documents. 


74. The following documents are public 


Public documents. Aaninentacs 


1. Documents forming the Acts, or records of the Acts— 

(i) of the sovereign authority, 

(ii) of official bodies and tribunals, and 

(iii) of public officers, legislative, judicial, and executive, whether 
of British India, or of any other part of Her Majesty’s dorninions, or of 
a foreign country. 

2. Public reco:ds kept in British India of private documents. 


Notes. 

This was a suit arising ont of an alleged trespass to a certain drain 
which was stated by the plaintiff to be his property. The present defendant 
had, previous to this, instituted a suit in the Munsif’s Court against the 
present plaintiff on account of an alleged trespass to the same drain, which 
drain the then plaintiff stated to be his property. The Munsif dismissed 
the suit on the ground that the plaintiff had not proved his title to the drain 
in question. Held that the judgment in the previous suit was admissible 
in evidence, but doubted whether it operated as an estoppel. The plaint 
and the written statement in the previons suit were tendered under secs. 
74 and 77 of the Evidence Act (I of 1872) ; the plaint was admitted, but the 
written statement was rejected.—10 B, L. R.,(Ap.) 31. 


A jamabands prepared by a Deputy Collector, while engaged in the 
settlement of Jand under Reg. VII of 1822, is a “ public document” within 
the meaning of sec. 74 of the Evidence Act. It is not necersary to show 
that, at the time when such document was prepared, a ryot affected by its 
provisions was @ consenting party to the terms therein specified.—I. L, R., 
4 Cal. 79, 

In a suit to obtain possession, under a title acquired by purchase at an 
auction, of certain lands, together with mesne-profits, upon setting aside an 
alleged taluqua etmami right claimed by the defendants, the defendants, in 
support of theirclaim, prodaced certain documents purporting to he ab- 
stracted from, or copies of, Government measurement chittas, dated Mughi 
1126-27 (1764). These documenta were produced from the collectorate, but 
there was nothing to show that they were the record of measurements made 
by any Government officer. Held that they were not‘ public documents’ 
within the meaning of sec. 74 of the Evidence Act.—7 Cal. 76. 

Quere.—Whether a samabandi isa public document ?—16 Cal. 586. 

_., Uertain persons charged with a dakaiti committed at Chawripura, a 
village on the bordera of Gwalior, having gone over into Gwalior territory, 
were arrested and brought before the Magistrate of Bhind in Gwalior. 
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That officer recorded their statements, attesting each statement in the fol- 
lowing words :—‘I believe that this confession was made without threat 
or coercion, and it was made in my presence and to my hearing. The per- 
son making it, having heard it read out to him, stated it as correct. It con- 
tains o full and true account of the statement made by him.” Each state- 
ment also bore the mark (by way of signature) of the person by whom it 
purported to have been made. Subsequently these persons were handed 
over to the British authorities and wero tried by the Court of Session, who 
rejected the confessions above referred to aa inadmissible in evidence. The 
accused having appealed to the High Court, it was held that each of the 
confessions recorded in the manner above described was admiasible in evi- 
dence, certainly under sec. 80 of the Evidence Act, and probably under sev, 
74 of that Act, as against the person by whom it was made.—12 Al. 595. 


See I. L. R., 18 Cal. 534, noted under sev. 35; 14 Cal. 486, noted under 
sec. 60. 

Private documents. 75. All other documents are private. 

76. Every public officer having the custody of a public docu- 

Certified copies of public ment, which any person has a right to inspect, 
documonts. shall give that person, on demand, acopy of 
it, on payment of the leval fees therefor, together with a certificate 
written at the foot of such copy that it is a ture copy of such docn- 
ment or part thereof, as the case may be, and such certificate shall be 
dated and subscribed by such officer with his name and his official title, 
and shall be sealed, whenever such officer is authorized by law to make 
use of a seal ; and such copies so certified shall be called certified 
copies. 

Exzplanation.— Any officer who, by the ordinary course of official 
duty, is authorized to deliver such copies, shall be deemed to have the 
custody of such documents within the meaning of this section. 

977. Such certified copies may be produced in proof of the con- 

Proof of documents by tents of the public documents or parts of the 
production of cerified public documents of which they purport to be 
si oe copies. 


Note.—Seo 10 B. L. R., (Ap.) 31, noted under sec. 7+. 


Proof of other official 78. The following public documents may 
documents. be proved as follows :— 

(1.) Acts, orders, or notifications of the Executive Government of 
British India in avy of its departments, or ofany Local Government or 
avy departments of any Local Government, 

by the records of the departments, certified by the heade of those 


departments respectively, . 
or by any document purporting to be printed by order of any such 


Government ; 
(2.) The proceedings of the legislatares, 


by the journals of those bodies respectively, or by published Acts 
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or abstracts, or by copies purporting to be printed by order of Govern- 
ment ; 

(8.) Proclamations, orders, or regulations issued by Her Majesty, 
or by the Privy Council, or by any department of Her Majesty’s Gov- 
ernment, 

by copies or extracts contained in the London Gazette, or purport- 
ing to be printed by the Queen’s Printer ; 

(4.) The Acts of the Executive or the proceedings ofthe legislature 
of a foreign country, 

by journals published by their authority, or commonly received 
in that country as such, or by a copy certified under the seal of the 
country or sovereign, or by a recognition thereof in some public Act of 
the Governor-General of India in Council ; 

(5.) The proceedings of a municipal body in British India, 

by 8 copy of such proceedings certified by the legal keeper there- 
of or by a printed book purporting to be published by the anthority of 
euch body ; 

(6.) Public docn:aents of any other class in a foreign country, 

by the original, or by a copy certified by the legal keeper thereof, 
with a certificate under the seal of a Notary Public, or of a British 
Consul or diplomatic agent, that the copy is duly certified by the officer 
having the legal custody of the original, and upon proof of the charac- 
ter of the document according to the law of the foreign country. 

Presumptions as to Documents. 

79. The Court shall presume every document purporting to be 
Presumption as to genu- & Ceftificate, certified copy, or other document 
ineness of certified copies. which is by law declared to be admissible as 
evidence of any particular fact, and which purports to be duly certi- 
fied by any officer in British India, or by any officer in any Native 
State in alliance with Her Majesty, who is duly authorized thereto by 
the Governor-General in Council to be genuine : Provided that such 
document is substantially in the form, and purports to be executed in 
the manner directed by law in that behalf. 

The Court shall also presume that any officer by whom any such 
document purports to be signed or certified held, when he signed it, 
the official character which he claims in such paper. 

80. Whenever any document is produced before any Court, pur- 

Prange au te sdoau: porting to be a record or memorandum of the 
ments produced as record evidence, or of any part of the evidence, given 
of evidence. by a witness in a judicial proceeding or before 
any officer authorized by law to take suck evidence, or to be a statement 
or confession by any prisoner or accused person, taken in accordance 
with law, and purporting to be signed by any Jadge or Magistrate, or 
by any such officer as aforesaid, the Court shall presame— 
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that the document is genuine ; that any statements as to the cir- 
cumstances under which it was taken, purporting to be made by the 
person signing it,are true ; and that such evidence, statement, or con- 
fession was duly taken. 

Notes 

_ A-deposition given by a person is not admissible in evidence against 
him in a subsequent proceeding without its being first proved that he was 
the person who was examined and gave the deposition. A pardon was 
tendered to an accused, and his evidence was recorded by the Magistrate. 
Subsequently the pardon was revoked, and he was put on his trail before 
the Sessions Judge along with the other accused. At the trail the deposition 
given by him before the Magistrate was put in and used in evidence against 
him without auy proof being given that he was the person who was ex- 
amined as a witness bofore the Magistrate :— Held, that the deposition was 
inadmissible without proof being given as to the identity of the accused 
with the person who was examined as a Witness before the Magistrate.—I. 
L. BR., 11 Cal. 580. 

Before the deposition of a medical witness taken by a committing 
Magistrate can, under sec. 509 of the Code of Criminal Procedure, be given 
in evidence at the trial before the Court of Session, it must either appear 
from the Magistrate’s record, or be proved by the evidence of winesses, to 
have been taken and attested by the Magistrate in the persence of the 
accused. The Court is neither bound to presume under sec. 80, nor ought 
it to presume under either sec, 80 or sec. 114, ill. (e}, of the Evidence Act 
(I of 1872), that the deposition was so taken and attested. Queen- Empress 
v. Riding, I. L. R., 9 Al. 720, and Queen-Empress v. Pohp Sing, I. L. BR., 
10 Al. 174, approved.—18 Cal. 129. 

A revenue official was charged with the offence of attempting to receive 
a bribe from certain raiyats who gave evidence for the prosecution, and he 
was convicted. He subsequently charged the raiyats with having conspired 
to bribe him, and in their trial their depositions in the previous case were 
tendered in evidence for the prosecution :—Held, that the depositions should 
have been admitted in evidencve.—15 Madr 63. 

Although all depositions of witnesses in criminal cases should be taken 
and attested in the presence of the accused, and a few apt words should be 
used on the face of the deposition to make it apparent that this has been 
done, there is no provision of the law which makes the attestation of the 
deposition by the Court in the presence of the accused obligatory. Sec. 80 
of the Evidence Act therefore does not warrant the presumption that the 
deposition of a medical witness taken by a committing Magistrate bas been 
taken and attested in the accused’s presence, so as to make such deposition 
admissible in evidence at the trial before the Court of Session under sec. 
509 of the Criminal Procedure Code, Queen-Empress v. Ridiny referred to. 
—10 Al. 174. 

See I. U. R., 15 Cal. 595, noted under sec. 21; 12 Al. 595, noted 
under sec. 74. 

81. The Conrt shall presume the genuineness of every document 

purporting tobe the London Gazette, or the 
Presumption asto gaze 0» otte of India, or the Government Gazette 


: ivate 
Acts ‘of Patliament, and of avy Local Government, or of any colony, 


other docaments. dependency,or possession of the British Crown, 
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or to be a newspaper or journal, or to be a copy of a private Act of Par- 
liament printed by the Queen’s !’riuter, and of every document pur- 
porting to be a document directed by any law to be kept by any per- 
son, if such document is kept substantially in the form required by law, 
and is produced from proper custody, 

82. When any document is produced before any Court, purporting 

. to be a document which, by the law in force 
Presumption as to docn- : : : R 
ment admissible in Eng- for the time being in England or’lreland, 
land without proof of seal would be admissible io proof of any particular 
or signature. P ; Sod 
in any Court of Justice in England or Ireland, 
without proof of the seal or stamp or signature authenticating it, or of 
the judicial or official character claimed by the person by whom it pur- 
ports to be signed, the Court shall presume that such seal, stamp, or 
signature, is genuine, and that the person signing in held, at the time 
when he signed it, the judicial or official character which he claims, 
and the document shall be admissible for the same purpose for 
which it would be admissible in Hngland or Ireland. __ 

83. The Conrt s!.all presume that maps or plans purporting to be 

PresiiimpeienGacvosan made by the authority of Government were so 
or planw made by authority made, and are accurate ; bnt maps or plans 
of Savernment; made for the purposes of apy cause must be 

proved to be accurate. 
Notes. 

The presumption under the Evidence Act in regard to the accuracy of 
#@ map made under the authority of Government is in no way affected by 
the fact that such map has been superseded by a later survey map made 
under the same authority, and by an order of the Board of Revenue.—I. 
L. R., 5 Cal. 822. 

Chittas made by Government for its own private use are nothing more 
than documents prepared for the information of the Collector, and are not 
evidence against private persons for the purpose of proving that the lands 
described therein are or are not of a particular character or tenure.—9 
Cal. 741. 

Debutter land within the limits of a revenue-paying mouzah, which 
bad been mortgaged by the defendants to a predecessor in title of the plain- 
tiff, was exempted from the mortgage, the deed specifying the number of 
bighas making the area of the debutter. Against a plaintiff who made title 
to the mortgaged mouzah and claimed possession of all of it that had pas- 
sed by the mortgage, the mortgagors set up that there was more debutter 
in the mougah than the deed had specified, the intention of the parties to 
the deed having been to exempt whatever debutter there actually was :— 
Held, that the statement in the deed as to the quantity of the debutter waa 
a deliberate admission, imposing upon the mortgagors who had made it, 
the burden of proving that it was untrue, or that they were not bound by 
it, also that the Subordinate Judge's finding that the defendants had not 

given proof sufficient to discharge themselves of this, was correct. Among 
other evidence, adduced to counteract the effect of this admission, Was & 
takbast map made at a revenue survey. The amin who made it had no 
authority to determine what lands were debutter, but only to lsy down, and 
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to map, boundaries :— Heid, that this map could not be treated as raising a 
presumption of correctuess within sec. 83 of the Indian Evidence Act, 1872, 
on the question as to the amount of debutter land in one of the villages 
mapped. Statements, also, as to what lands were debutter appeared on the 
face of the map to have been made according to the pointing out of the 
agents of the proprietor’s of the mouzah, and the principal tenants in the 
presence of the agents of the holders of estates in the neighbouring 
mouzahs :—Held, that these statements were not evidence ou the issue 
now raised.—18 Cal, 224. 
84. ‘The Court shall presume the genuineness of every book pur- 
Prcutnipioaaa Becalles: porting to be printed or published under the 
tions of Iawsand reports of authority of the Government of any country, 
Sea and to contain auy of the laws of that country, 
and of every book purporting to contain reports of decisions of the 
Courts of such country. 
85. The Court shall presume that every document purporting to 
resumption as to pow- be a power-of-attorney, and to have been exe- 
ers-uf-attorney. cuted before, and authenticated by, a Notary 
Pablic, or any Court, Jadge, Magistrate, British Consul, or Vice-Consul, 
or representative of Her Mlajesty or of the Government of India, was 
so executed and authenticated. ; 
Note. 

On an application for letters of administration to the estate of a de- 
ceased, who was domiciled in Scotland, and to whose estate one P had been 
appointed executor dative qua Father,the application being made by one K., 
under a power-of-attorney granted by P., such power not having been exe- 
cuted and authenticated 1n the manner provided by sec, 85 of the Evi- 
dence Act : Held that the application must be refused.—-I.L.R., 16 Cal. 776. 

86. The Court may presume that any document purporting to be 

: . @ certified copy of any jadicial record of any 
Presumption as to certi- : Z : 
fied copies of foreign judi- country not forming part of Her Majesty’s 
cial records. dominions 1s genuine and accarate, if the docu- 
ment purports to be certified in any manner which is certified by any 
representative of ler Majesty or of the Government of India “in or 
for”* such country to be the manuer commonly in use in that country 

for the certification of copies of judicial records. 

An officer who, with reapect to any territory or place not forming 
part of Her Majesty’s dominions, is a Political Agent therefor, as de- 
fined in section 3 of the Foreign Jurisdiction and Extradition Act, 1879, 
and section 190 of the Code of Criminal Procedure, 1882, shall, for the 
purposes of this section, be deemed to be a representative of the Govern- 
tnent of India in and for the country comprising that territory or 
place. t 





I BR a ol 
* In sec. 86, the words quoted have been substituted for the words “ resident in'’® 
by Act TII. of 1891, sec. 8. 


+ This paragraph has been added by Act IIT. of 1891, sec, 8. 
1 6% 
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87. The Court may presume that any book to which it may refer 
Presumption as tobooks, for information on matters of public or general 
mapé, and charts. interest, and that any pnblished map or chart, . 
tye statements of which are relevant facts, and which is produced for 
ts inspection, was written and published by the person, and at the time 
and place, by whom or at which it purports to have been written or 
pablished. 
88. The Court may presume that a message, forwarded from a 
Presumption as to tele. telegraph office to the person to whom euch 
gtaphic messages. message purports to be addressed, corresponds 
with a message delivered for transmission at the office from which the 
message purports to be sent ; but the Court shall not make any pre- 
sumption as to the person by whom such message was delivered for 
transmission. 
89. The Court shall presume that every document, called for and 
Presumption as to due 2° produced after notice to produce, was at- 
execution, &c., of doon. tested, stamped, and executed in the manner 
ments not produced. required by law. 


90. Where any document, purporting or proved to be thirty 
Presumption asto doou- years old, is produced from any custody which 
ments thirty years old. the Court in the particular case considers pro- 
per, the Court may presume that the signature and every other part of 
such document, which purports to be in the handwriting of any parti- 
cular person, is in that person’s handwriting, and, in the case of a docn- 
ment executed or attested, that it was duly executed and attested by 
the persons by whom it purports to be executed and attested. 

Ezplanation.— Documents are said to be in proper custody if they 
are in the place in which, and under the care of the person with whom, 
they would naturally be ; but no custody is improper if it is proved 
to have had a legitimate origin, or if the circamstances of the parti- 
colar case are auch as to render such an origin probable. 

This explanation applies also to section 81. 

Ilustraivons. 

(a.) A has been in possession of landed property for a long time. He 
produces from hia custody deeds relating to the lund showing his titles to 
it. The custody is proper. 

(b.) A produces deeds relating to landed property of which he is the 
mortgagee, The mortgagor is in possession, The custody is proper. 

(c.) A, a connection of B, produces deeds relating to lands in B's pos- 
session which were deposited with him by B for safe custody. The custody 
18 proper. 

Notes. 

The plaintiffs sued the defendants for enbancement of rent. The de- 
fendants resisted the claim, relying, inter alia, on a mokurari patta exccut- 
ed on 9th October, 1832, This patta purported to bear the seal of one of 
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the then maliks of the lands, and also purported to be signed on behalf of 
all the maliks by A. Held that, although the patta might be an authentic 
document, it would not bind the maliks who did not affix their seals, not 
those whoclaimed under them, unless it was shown that A had a special 
authority to sign the names of such maliks to it, or a general authority to 
sign on their behalf documents of the same description as the patta, and 
that, until auch proof was given, the docament was not admissible in evi- 
dence, Heid, further, the tact that the patta was more than thirty years 
old gave rise to the presumption that the signature at the foot of it wasin 
the handwriting of A, and that tho patta was executed by him; but that, 
to make it evidence against the representatives of the maliks who had not 
exccuted it, the defendants should show tbat A had authority to sign their 
names.—I. Li. R., 3 Cal. 557, 

No legal presumption can arise as to the genuineness of a document 
more than thirty years old, merely upon proof that it was produced from 
the records of a Court in which it had been filed at some time previous, It 
must be shown that the document had been so filed in order to the adjudi- 
cation of some question of which that Court had cognizauce, and which had 
come under the cognizance of such Court.—5 Cal. 918. 

A Conrt is not bound to accept as genuine the signature on a document 
upwards of thirty years old, even though it be produced from proper cus- 
tody. Before accepting such document as proof of title, the Court must 
satisfy itself that the person who purports to have affixed his signature to 
the document was a pezson who at the time was entitled to grant such a 
document.—6 Cal. 209. 

Where a daughter professed to hold under a pottah, more tnan thirty 
years old, in favour of her father, and was found to have been in posses- 
sion of the land ever since her father’s death fora period of forty years 
without interruption on the part of the father’s heirs:—Held, that the 
daughter's cnstody of the pottah was a natural and proper custody within 
the meaning of section. The rule laid down in sec. 90 as to proof of exe- 
cution of documents thirty years old ought to be applied in this country 
witb special care and caution.—11 Cal. 589. 

See I. L. R., 11 Bom. 89, noted under sec, 32. 


———— 
CHAPTER VI. 
Or rae Exctusion or Orat sy Documentary BVIDRNCE. 


91. When the terms of a contract, or of a grant, or of any other 

oe disposition of property, have been reduced to 

Be weet adoptees the form of a docoment, and in all cases in 
dispositions of property ro- which any matter is required by law to be re- 
ducedtoformofdecament. 4. .6d to the form of adocament, no evidence* 
shall be given in proof of the terms of such contract, grant, or other dis- 
position of property, or of such matter, except the document itself, or 
secondary evidence of its contents in cases in which secondary evidence 


is admissible under the provisions hereinbefore contained. 


pm tr RC ee RTS eiep 
® Evidence may, however, be tuken where a Criminal Conrt finds that a confession 


or other statement of an accused person has not been recorded in manner prescribed. 
—Bee Act X. of 1882, sec. 533. 


on LAW .OF EVIDENCE. [Sze. 91. 
Eaception 1.—When a public officer is required by law to be ap- 
pointed’ in writing, and when it is shown that any particular person has 
acted as such officer, the writing by which he is appointed need not 
be proved. | 

Exception 2.— Wills admitted to probate in British India* may be 
proved by the probate. 

Ezplanation 1.—This section applies equally to cases in which the 
contracts, grants, or dispositions of property referred to, are contained 
in one document, and to cases in which they are contained in more 
documents than one. 

Explanation 2.—Where there are more originals than one, one 
original only need be proved. 

Ezplanation 3.—The statement, in any document whatever, ofa 
fact other than the facts referred to in this section, shall not preclude 
the admission of oral evidence as to the same fact. 


Illustrations. ; 

(a.) If a contract bo contained in several letters, all the letters in 
which it is contained must be proved. 

(b.) Ifa contract is contained in a bill of exchange, the bill of exchang 
must be proved. ; 

(c.) Ifa bill of exchange is drawn ina set of three, one only need be 
proved. | 

(d.) A gontracts, in writing, with B, for the delivery of indigo upon 
certain terms. 

The cbntract mentions the fact that B had paid A the price of other 
indigo contracted for verbally on another occasion. 

Oral evidence is offered that no payment was made for the other in- 
digo. The evidence is admissible. 

4, (e.) A gives B a receipt for money paid by L. 

Oral evidence is offered of the payment. 

I'he evidence is admissible. 

Notes. 

The defendant deposited certain title-deeds with the plaintiff as secn- 
rity for the repayment of Rs. 1,200 lent him by the plaintiff at the time 
when the deposit was made. On the evening of the same day, the defen- 
dant, by way of further security, gave to the plaintiff a promissory note for 
the amount of the loan, and endorsed thereon the following memorandan : 
‘For the repayment of the loan of Rs. 1,200 and the interest due thereon 
of the within note of hand, I hereby deposit with” the plaintiff, “ as a col- 
lateral security by way of equitable mortgage, title-deeda of my property,” 
&o. Held that the memorandum did not require registration. The equitable 
mortgage was complete without the memoranduin ; the memorandum was 
not a writing which the parties had made as the evidence of their contract 
but only a writing which was evidence of the fact from which the contract 
was to be inferred.—11 B. L. B., 405. 

Sec. 119 of the Code of Criminal Procedure not making it obligatory 
upon a police-officer fo reduce to writing any statements made to him du- 


* See sec. 7, Act XVIII, 1873. 
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ring an investigation, neither that section nor sec. 91 of the Indian Evi- 
dence Act renders oral evidence of such statements inadmissible. If the 
statements be actually reduced to writing, the writing itself cannot be 
treated as part of the record or used as evidence, but may be used for the 
purpose of refreshing memory under sec. 159 of the Evidence Act. Conse- 
quently, the person making the statements may properly be questioned 
about them ; and with a view to impeach hia credit, the police-officer bim- 
self, or any other person, in whose hearing the statements were made, can 
be examined on the point under sec. 155 of the Evidence Act.—11 Bom. H. 
C. R., (A. Cr.) 120. os 

Ina suit for specific performanco of a contract for the sale of a house, 
the entire contract being contained in letters which provided that entry 
was tobe given to the purchaser by a fixed date, and that the title-deeds 
were to be sent to the purchaser’s solicitors, and “on approval of the same 
the purchase-money to be paid prompt :” Held that the carrying out of the 
contract was in no way conditional upon the approval of the solicitors, but 
that their approval was a condition precedent to the prompt payment of 
the purchaso-money without waiting for conveyance, and that the title was 
to be investigated and approved inthe ordinary way. This case distingu- 
ished from Sreegopal Mullick v. Ram Churn Nusker, I, L. B., 8 Cal. 856. 
—I. L. R., 17 Cal. 919. © 

The document called a sodi razinama (whereby a party relinguishes 
his right of occupancy of land in his possession to his landlord, and re- 
quests the latter to register the land in the name of another party to whom 
it has been sould) is not a document of the kind mentioned in sec. 91 of the 
Evidence Act, and therefore does not exclude the Courts from basing their 
finding upon other evidence, should any such exist.—2 Madr. 117, 

_ Tho terms of a contract to repay a loan of money with interest, 
having been settled and the moneg paid, a promissory note specifying these 
terms was executed later in the day by defendant and given to plaintiff, 
This promissory note was not stamped. Ina suit brought to recover the un- 
paid balance of the loan on an oral contract to pay :—Held, that plaintiff 
could not recover.---10 Madr. 9-4. 

A deed of partition was executed among three brothers, C, N, and B, 
on the 1Uth March, 1867, bnt was not registered. It recited that, some 
years previously to its date, a division of the family property with the ex- 
ception of three houses had been effected, and it. purported to divide those 
houses among the brothers. Inasuit brought by C’s widow for the re- 
covery of the house which fell to C’s share : JTeld that, although the deed did 
not exclude secondary evidence of the partition of the family property pre- 
viously divided, yet it affected to dispose of the three houses by way of par- 
tition made on the day of its execation, and therefore, secondary evidence 
of its contents was inadmissible under section 91 of the Indian Evidence 
Act. A Judge is not permitted to make, in appeal, a different case for the 
appellant from that which he alleged for himself in the Court of first in- 
stance.—2 Bom. 635. 

A receipt for sums paid in part liquidation of a bond hypotheoating 
immoveable property mnst be registered under the provisions of sec. 17 of 
Act VIII of 1871 to render it admissible as evidence under sec. 49 of the 
said Act. Under illustration (e), sec. 91 of Act I of 1872, such payments 
may nevertheless be proved by parol evidence, which is not excluded 
Owing to the inadmissibility of the documentary evidence.—1 Al. 

lent Rs. 85 to D on a pledge of moveable property. D repaid H Re. 
40, and at the time of the repayment acknowledged orally that the balance 
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of the debt, Re. 45, was still due by him. It was agreed between the par- 
ties at the same time that D should give H a promissory note for such 
balance, and that such property should be returned to him. Accordingly D 
gave H a promissory note for Rs. 45, and the property wasreturned to him. 
H subseqaently sued D on such oral acknowledgment for Rs. 45, ignoring 
the promissory note, which, being insufficiently stamped, was not admissi- 
ble in evidence. Held that the existenge of the promissory note did not 
debar H from resorting to his original consideration, nor exclude evidence 
of the oral acknowledgment of the debt.—4 Al. 185. 


See 10 Bom. H. C. R., (A. Cr.) 497, noted under sec. 30;I. Il. R., 1d 
Madr. 491, noted under sec. 65. 

92. When the terms of any such contract, grant, or other dis- 

Fxclusion of evidence of POSition of property, or any matter required 
oral agreement. by law to be reduced to the form of a docu- 
ment, have been proved according to the last section, no evideuce of 
any oral agreement or statement shall be admitted, as between the 
parties toany such instrument or their representatives in interest, for the 
purpose of contradicting, varying, adding to, or subtracting from its 
terms ; 

Proviso I.—Any fact may be proved which would invalidate any 
document, or which would entitle any person to any decree or order re- 
lating thereto ; such as fraud, intimidation, illegality, want of due exe- 
cution, want of capacity in any contracting party, want or failure of 
consideration, or mistake in fact or Jaw. 

Proviso 2.—The existence of any separate oral agreement as to 
any matter on which a document is silent, and which is not inconsistent 
with its terms, may be proved. In considering whether or not this 
proviso applies, the Court shall have regard to the degree of formality 
of the document. 

Proviso 3.—The existence of any separate oral agreement, consti- 
tuting a condition precedent to the attaching of any obligation under 
any such contract, grant, or disposition of property, may be proved. 

Proviso 4.—The existence of any distinct subsequent oral agree- 
ment to rescind or modify any such contract, grant, or disposition of 
property may be proved, except in cases in which such contract, grant, 
or disposition of property is by law required to be in writing, or has 
been registered according to the law in force for the time being as to 
the registration of documents. 

Proviso 5.—~Any usage or cnstom, by which incidents not expressly 
mentioned in any contract are usually annexed to contracts of that des- 
cription, may be proved: Provided that the annexing of euch incident 
would not be repugnant to, or inconsistent with, the express terms of 
the contract, 

Proviso 6.—-Any fact may be proved which shows in what manner 
the languege of a document is related to existing facts. 
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Tlustrations. | 

(a.) A policy of insurance is effected on goods “in ships from Oaloutta 
to London.” The goods are shipped in @ particular ship which is lost. The 
fact ie that particular ship was orally excepted from the policy cannot be 
proved, 

(b.) A agrees -absolutely in writing to pay B Rs. 1,000 on the first 
March 1873. The fact that, at the same time, an oral agreement was made 
that a money should not be paid till the thirty-first March, cannot be 
proved. 

(c.) An estate, called ‘the Rampur tea estate,’ is sold by.a deed which 
contains & map of the property sold. The fact that land not included in 
the map had always been regarded as part of the estate, and was meant to 
pass by the deed, cannot be proved. 

(d.) Aenters intoa written contract with B to work certain mines, 
the property of 3, upon certain terms. A was induced to do so by a mis- 
representation of B’s as to their value. This fact may be proved. 

(e.) A institutes a suit against B for the specific performance of a con- 
tract, and also prays that the contract mny be reformed as to one of its 
provisions, as that provision was inserted in it by mistake. A may prove 
that such a mistake was made as would by law entitle him to have the con- 
tract reformed. 

(f.) A orders goods of B by a letter in which nothing is said as to the 
time of payment, and accepts the goods on delivery. B sues A for the 
price, A may show that the goods were supplied on credit for a term still 
unexpired, 

(g.) A sells B a horse, and verbally warrants him sound. A gives B 
@ paper in these words: ‘Bought of A a horse for Rs. 500.’ B may prove the 
verbal warranty. 

(h.) A hires lodgings of B, and gives B a card on which is written— 
‘Rooms, Rs. 200 a month,’ A may prove a verbal agreement that these terms 
were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, 
drawn up by an attorney, is made between them. It is silent on the subject 
of board. A may not prove that board was incladed in the terms verbally. 

(:.) A applies to B fora debt due to A by sending a receipt for the 
money. B keeps the receipt, and does not send the money. Ina suit for 
the amount, A may prove this. 

(j.) A and B make a contract in writing to take effect upon the hap- 
pening of acertain contingency. The writing is left with B, who sues A 
upon it. A may show the circumstances under which it was delivered. 

Notes. 

In the years 1870 and 1873, A drew certain bills of exchange upon B, 
which were accepted by B for the accommodation of A, and endorsed by A 
to the Bask of Bengal. In May 1876, A, by letter, agreed to execate a 
mortgage of a certain portion of his property, consisting of a share in a 
Privy Council decree, to B ; and in the meantime to hold such property at 
the disposal of B, bis successors and assigns. In the month of June, 1876, 
A became unable to meet his liabilities, and in the month of August fol- 
lowing executed a conveyance of all his property to the Official Trustee upon 
trust for the benefit of A’s creditors. The Bank assented to and executed 
this deed after it had been assented to and executed by some of the other 
creditors, The deed did not contain any composition with or release by 


498 LAW OF EVIDENCE. [Sxe. 92. 


the creditors, nor any covenant on their part not to sue A, Ina snit by the 
Bank against B ae acceptor of the bills : Held that B wae uot precluded by 
the provisions of sec. 132 of the Contract Act and sec. 92 of the Evidence 
Act from pleading that he was an accommodation acceptor only ; but held 
that the letter of May 1876 constituted a good equitable mortgage, and 
that B was not thereafter entitled, as against the Bank, to the equitable 
rights of an accommodation acceptor. Held further that the trust-deed not 
impair the “eventual remedy” of B, and that therefore he was not discharg- 


ed from his surety-ship under the provisions of sec. 139 of the Contract Act. 
—I. L. B., 3 Cal. 174. 


Evidence cannot be admitted to prove a contemporaneous oral stipula- 
tion varying, adding to, or subtracting from the terms of a written contract. 
Evidence of the acts and conduct of the parties toa written contract 1s not 
admissible if tendered solely in support of an oral stipulation varying its 
terms.—5 Cal. 300. 

The defendants let a steamship to the plaintiff for a certain term, and 
signed a charter-party “ by and on behalf of the owners of the steam- 
ship A.” The charter-party was time-charter, to commence on arrival at 
Calcutta, and to termiuate at oue of certain ports ; the steamer in the in- 
terim to ply to and from any port the charterers pleased. It was agreed 
that the steamer should be provided ‘“‘ with a proper and sufficient crew of 
seamen, engineers, stocers, firemen, and other necessary persons for work- 
ing cargo with all despatch ;” and that in taking and discharging cargo, 
‘*the master and his crew with bis boats shall be aiding and assisting to 
the utmost of their power ;” and that ‘the owners or agents of tho said 
steamship shall be held responsible to the said charterers for any incapa- 
city, want of skill, insobriety, or negligence on the part of master, officers, 
engineers, stokers, firemen, or crew of the said steamship.” The names of 
the principals were not disclosed in the charter-party, but were verbally 
disclosed before the charter-party was signed. In an action against the 
agents for damages for refusing to supply stevedores and other persons, in 
addition to the crew, when loading and discharging cargo, held that the 
presumption created by the second clause of sec. 230 of the Contract Act 
is merely a prima-facie one, and may be rebutted, and that the contract 
was not personally binding on the agents, because, the prima-fucie presump- 
tion of an intention to contract personally was rebutted by the language 
of the contract itself. Held also that the terms of the charter-party 
showed that the crew only were to assist in loading and discharging cargo ; 
and that the plaintiffs were not entitled to call on those responsible for the 
steamer to load and discharge cargo by stevedores instead of by the crew. 
Reading the second part of sec. 230 of the Contract Act with sec. 92 of 
the Evidence Act : Semble.—That if, on the face of a written contract, an 
agent appears to be personally liable, he cannot escape lability by evi- 
dence of any disclosure of his principal’s name apart from the contract.—5 

Per Gantu, 0. J.— Where, at the time of the execution of a written con- 
tract, it is orally agreed between the parties that the written agreement 
shall not be of any force until some condition precedent has been perform- 
ed, the rule that parol evidence of such oral agreement is admissible to 
show that the condition has not been performed, and consequently that the 
contract has not become binding, cannot apply to a case where the written 
agreement had not only become binding but had actually been performed 

as to a large portion of its obligations. The true meaning of the words 
. Say obligation” in the 3rd proviso to sec: 92 of Act I of 1872 is any obli- 
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gation whatever under the contract, and not some particular: obligation 
which the contract may contain.—6 Cal. 433. 


The defendant, in answer to a suit by the plaintiff for possession of 
certain land, alleged that the kobala, which purported to be an out-and-out 
"wale in favour of the plaintiff, and on which the plaintiff based hia title to 
the property, was intended by the parties to operate only as a mortgage ; 
and to prove such allegations, tendered evidence of the circumstances under 
with the kobala was executed, and of the conduct of the parties to show 
that the document had all along been treated as a mortgage and intended 
to operate as such. Held that such evidence was admissible. eld also 
that sec. 92 of the Indian Evidence Act made no alteration in the law as 
Jaid down in Kashi Nath Chatterjoe v. Chandi Charan Banerjee (B. L. R., 
Sop. Vol., 383; 5.C., 5 W. R, 62), but is in accordance with what was 
decided in the case. Baksa Lukshman ». Govinda Kanji (TI. L. R., 4 Bom. 
594) followed ; Ram Doyal Bajpie v. Hera Lal Paray (3 C. L. R., 386), and 
Daimoddee Piak v. Kiam Faridar (I. L. R, 5 Cal. 300;8.C.,40. 0. R., 
419) dissented from.—9 Cal. 528. 

A deed of pufowa contained a recital of the payment of the sum of Ra. 
2,000 as bonus to the plaintiff by the defendant the modo of payment being 
stated to bein cash in one lump sum. The plaintiff sued to recover the 
som of Rs. 1,850 alloging that only Rs. 150 had been paid not Rs. 2,000 as 
directed in the putowa. The defendant admitted that Rs. 850 was due, and 
as to the remaining Rye. 1,000 alleged that atthe time of the transaction, it 
was agreed that the sam of Rs, 1,000 was to be retained by him on account 
of a debt due by one of the plaintiff's relation to him. The plaintiff object- 
ed that the evidence to the agreement set up by the defendant was inad- 
missible :— Held, that, inasmuch as it was open to the plaintiff under pro- 
viso 1 of sec. 92 of the Evidence Act to prove by oral evidence that the 
whole of the consideration money had not been pid, it was equally compe- 
tent to the defendant, in answer to such case, to adduce evidence to prove 
the true nature of the contract, and that the consideration was different 
from that stated in the contract :— Held, also, that the plea of the defendant 
subsequently was that, although the consideration was fixed at Ra. 2,000, 
there was a separate oral agreement to the effect that out of that sum the 
plaintiff waa to refund Rs. 1,000 on account of the debt due from his re. 
lative, and that on this ground the oral evidence tendered was admissible 
under proviso 2 of sec. 92 of the Act, the stipulation as to the refund of Ra. 
1,000 not being inconsistent with the recital as to the consideration in the 
contract.—11 Cal. 486. 

Where a question arises (not between mortgagor and mortgagee) as to 
the previous existence or non-existence of a particular mortgage, the oral 
evidence of the mortgagee that it did exist will be sufficient to prove ti:e 
fact, without the production ef the mortgage deed.—12 Cal. 52. 

The defendants agreed to purchase, to arrive, from Messrs. Ralli 
Brothers, 3,000 maunds of copper, July shipment, and, on the 13th August, 
the defendants entered into a contract with the plaintiffs to sell to them 
750 maunds out of this copper. The bouglht-and-sold notes, forming the 
contract between the plaintiffs and defendants, corresponded one with the 
other, and constituted a contract for delivery of 750 maunds conditional on 
arrival within four months. Fifteen hundred maunds or thereabouts of 
thia copper arrived at Ralli Brothers’ godowas. within the time mentioned 
in the contract between the plaintiffs and defendants. The defendants 
delivered to.the .plaintiffa 375, maunds 6 chittacks of copper within time; 
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and made no further delivery to the plaintiffs, no other shipment of the cop- 
per contracted for arriving within time at Calcutta. In a suit brought by 
the plaintiffa to recover damages for breach of contract to deliver, the de- 
fendants sought to show by oral evidence, that the contract was for delivery 
of 750 maundg, if one fourth of each of the successive arrivals at Ralli 
Brothers’ godowns should, in the aggregate, amount to 750 maunds: Held, 
that such evidence was inadmissible under sec. 92 of the evidence Act, 
and that the plaintiffs were entitled to recover. Questions to the admissi- 
bility of evidence should be decided as they arise, and shonid not be re- 
served until judgment in the case ia given.—17 Cal. 173. 


By an agreement in writing, A, after reciting that he bid for certain 
property sold in execution of a decree benami for B and paid the deposit 
amount into court for B and that B paid the balance, promised to convey the 
property to B. Ina suit by B to recover the property from A :— Held that, 
under seo. 92 of the Evidence Act, B was not debarred from proving that A . 
en de the property for himself and not benami for B.—I. L. B., 11” 
“Madr. 213. yo 


In a suit by an attaching creditor to set aside an order (which allow 
an objection made to his attachment by one claiming under a sale o’- 
from the jadgment-debtor), and for the declaration of the judgment-¢¢ 
tor’s title, the sole issue framed was whether the sale-deed was bona fide ax. 
supported by consideration :— Held, that the plaintiff was entitled to show 
y collateral evidence that the sale-deed was really a usufructuary mortgage 
and that the mortgage had expired.—13 Madr. 494, 


The defendant admitted the execution of a deed of sale, but alleged that 
contemporaneourly with it he entered into an oral agreement with the ven- 
_dee that the deed was to be merely a security for the payment of a certain 
sam of money by the defendant to the vendee, and that a large portion of 
the sum Fo secured had already been paid to the vendee. Held in special 
appeal that, as the alleged ngreement was wholly inconsistent with the 
terms of the deed of sale, evidence to prove suvh agreement was excluded 
by Act I of 1872, sec. 92. Muttyloll Seal v. Annundochunder Sandle (5 

oore Ind. Ap. 72) distinguished.—1 Bom. 333. 


As between the widows of specified heirs who are gotraji sapindas, the 
atep-mother, being the widow of tho father who ia higher on the list than 
the half brother, is preferable to the widow of the half-brother. Where 
the defendant claimed the property as a preferential heir, and also set up 
an alternative defence of an alleged oral agreement cancelling a registered 
deed of sale of property by her co-widow to the plaintiffs, the lower Court 
was of opinion that proviso 4 of sec. 92 of the Evidence Act 1 of 1872 was 
a bar to any inquiry into the merits of this defence. Held, that the lower 
Court was wrong. The object of the oral agreement was not to rescind the 
original transaction, but to transfer any rights, acquired by the plaintiffs, 
to the defendant, and was an entirely new transaction.—11 Bom. 47. 


K.and P. were co-owners of certain property in Bombay, and by a 
writing dated January, 1883, they granted a lease of the whole of the said 
roperty to the defendant for a term of three years from the lst March, 
Tees, to the 28th February, 1886, at a monthly rent of Re. 705. Subse. 
uently to the granting of the said lease, vis., on the Ist September, 1888, 
. conveyed her equal and undivided moiety of the said property to the 
plaintiff. On the 30th January 1866,—<é. e, a month before the expiration 
of the lease—the plaintiff gave the defendant notice to determine the ten- 
ancy, and req him toquit on the let March then aext. The defend-. 
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ant refused, and the plaintiff brought this suit for poseassion and for oceu- 
pation rent from the let March, 1886. The defendant pleaded that the 
notice to quit being given by one of the co-owners only, was invalid, and, 
further, that the plaintiff was not entitled to sue alone. Held, that the 
notice was a valid notice, and that the suit was maintainable by the plain- 
tif alone. The defendant pleaded that it had been verbally agreed bet- 
ween himself and his lessors that he should be entitled to a renewal of 
the lease fora further period of three years, if he so desired. Held, that 
evidence of this oral agreement was inadmissible under section 92 of the 
Indian Evidence Act I of 1872, being inconsistent with the terms of the 
second clause of the lease, which was as followa:—‘‘]f you mean me to 
vacate at the completion of the term, you must give one month's notice. In 
accordance therewith I will vacate and give up possession to you.” Held, 
also, that the notice to quit was not invalid under the above clause of the 
lease, although given before instead of after, the expiry of the term.—I1 
Bom. 644. 

The plaintiff sought to attach a certain kak as belonging to his jadg- 

ment debtor K. The defendant, who was the original grantor of the hak, 
, pleaded a re-grant of the huk to himself. In support of this plea, the de. 
fendant produced from his possession the original sanad bearing the follow. 
te endorsement by K :—‘ You have passed me a receipt for the sanad, 
wk have, accordingly, given you the ownership of the sanad. Therefore over 
* the said sanad I have no right or title.” The defendant offered to put in 
this endorsement, and also tendered the evidence of K’s brother. This evi. 
dence was rejected by the Court, on the ground that the endorsement, which 
bad the effect of extinguishing the grant, was not registered. Held, that 
the endorsement did not require registration. It did not itself rescind the 
grant to K, nor constitute a re-grant to the defendant. It was simply an 
endorsement returning the sanad to the defendant, and, therefore, passed 
no interest in any property. Held, further, that the alleged re-grant was a 
transaction entirely distinct from the original grant, and, therefore, not one 
falling uoder proviso 4 to section 92 of the Evidence Act (I of 1872). The 
defendant was at liberty to adduce evidence to prove this transaction.—14 
Bom. 472. 

In defence to a suit upon a hypothecation bond payable by instalments, 
it was pleaded that, at the time of the execution of the bond, it was orally 
agreed that the obligee should, in liea of instalments, have possession of 
per of the hypothecated property, until the amount due on the bead should 

ave been liquidated from the rents; that, in accorcance with this agree- 
ment, the plaintiff obtained possession of the land; and tbat he thus rea. 
lized the whole of the amount dae. Held that the oral agreement was not 
one which detracted from, added to, or varied the original contract, but only 
provided for the means by which the inetalmente were to be paid, and tat 
it was therefore admissible in evidence.—9 Al. 392. 

The words in sec. 92 of the Evidence Act (I of 1872) “between the par- 
ties to any such instalments” refer to the persons who on the one side and 
the other came together to mako the contract or disposition of property, and 
would not apply to questions raised between the parties on the one side only 
of a deed, regarding their relations to each other under the contract. Tbe 
words do not preclude one of two persovus in whose favor a deed of sale pur- 
ported to be executed, from proving by oral evidence in a snit by the one 
against the other, that the defendant was nota real but a nominal y 
only to the purchase, and that the plaintiff was solely entitled to the pro- 
perty to which it related. M conveyed certain houses and premiees to pisis- 
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tiff and defendant jointly by a sale-deed. Plaintiff sued defendant for eject- 
ment from the premises, alleging that he alone was the real purchaser and 
that defendant was only nominally associated with him in the deed. Held, 
that sec. 92 of the Kvidence Act will not preclude plaintiff from showing 
by oral evidence that he alone was the real purchaser, notwithstanding that 
the defendant was described in the sale-deed as one of the two purchasers, 
10 Al, 421. 
See I. L. B., 17 Cal. 919, noted under sec. 91. 
eclucicasaPevidease ta 93. When the language used in a docu- 
explain or amend am- ment is, on its face, ambiguous or defective, 
pigious document: evidence may not be given of facts which wonld 
show its meaning or supply its defects, 
Illustrations. 
(a.) A agrees, in writing, to sella horse to B for ‘ Re. 1,000 or Rs. 
1,500.’ : 
Evidence cannot be given to show which price was to be given. 
(b.) A deed contains blanks. Evidence cannot be given of fact-,, §; * 
would show how they were meant to be filled. sae 


ote. ‘ed 
Semble.—That where certain persons, describing themselves as “.¢ 


dents of J, give a bond for the payment of money in which, as collateras, 
security, they charge “ their property” with such payment, they do not 
thereby create a charge on their immoveable property situated in J. Martin 
v, Parsram (H.C. R., N. W. P., 1867, 124.) distinguished.—1.L.R., 1 Al.275. 
' 94. When language used in a document is plain in itself, and 
ogi sida: Ge avidenos when it applies accurately to existing facts, 
against application of do- evidence may not be given to show that it 
gument to existing facts. = wag not meant to apply to snch facts. 
| Iilustration. 

A sella to B, by deed, ‘my estate at Rampur containing 100 bighas.’ A 
has anestate at Rampur containing 100 bighas. Evidence may not be given 
of the fact that the estate meant to be sold was one situated at a different 
place aud of a different size. 

95. When language used in a document is plain in itself, but is 
Sr ere eer ee en unmeaning in reference to existing facts, evi- 
is unmeaning in reference dence may be given to sbow that it was used 
NO OS IEERE TAS: in a peculiar sense. 

) Illustration. 

A sells to B, by deed, ‘ my house in Calcutta.’ 

A had no house in Calcutta, but it appears that he had a house at 
Howrab, of which B had been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house 
at Hlewrah. 

96. When the facts are such that the language used might have 
"Bea , ‘ been meant to apply to any one, and could 
dice ot lag canes Ld ee not have been meant to apply to more than 
“pply te.oue only of sever- one, of several persons or things, evidence 

erat may be given of facts which show which of 


those persons.or things it was intended to apply to. 
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Illustrations. ye 

_ a.) A agrees to sell to B, for Re. 1,000, ‘ my white horse.’ A has two 

white horses. Evidence may be given of facts which show which of them 
was meant. 

(b). A agrees to accompany B to Haidarabad. Evidence may be given 
of facts showing whether Haidarabad in the Dekkhan or Haidarabad in 
Sindh was meant. 

97. When the language used applies partly to one set of existing 

Evidence asto applica. facts and partly to another set of existing facts, 
tion of langnuge to one of but the whole of it does not apply correctly to 


tow seta of facts, to neither ; : ; , 
of which the whole cor- either, evidence may be given to show to which 


rectly applies. of the two it was meant to apply. 
Tllustration. 
A agrees to sell to B ‘my land at Xin the occupation of Y.’ A has land 
at X, but not in the occupation of Y ; and he has Jand in the ocoupation of 
Y, but it is not at X. Evidence may be given of facts showing which he 


meant to sell. 
98. Evidence may be given to show the meaning of illegible or 
Evidence at to meaning 0t commonly intelligible characters,of foreign, 
of illegible characters, &c. obsolete, technical,local, and provincial expres- 
sions, of abbreiations, and of words used in a peculiar sense. 
Illustration. 
A, sculptor agrees to sell B ‘ all my mods.’ A has both models and 
modelling tools. Evidence may be given to show which he meant to sell. 
99. Persons who are not parties to a document, or their represen- 
Wiscaay:gleacavidenes tatives in interest, may give evidence of any 
of agreement varying terma facts tending to show a contemporaneons ag- 
of document. reement varying the terms of the document. 


Illustration. 

A and B make a contract in writing that B shall sell A certain cotton 
to be paid for on delivery. At the same time they, make an oral agreement 
that three months’ credit shall be given to A. This could not be shown as 
between A and B, but it might be shown by (, if it affected his interests. 

oe 100. Nothing in this chapter contained 
rey Tae ar = shall be taken to affect any of the provisions of 
pating to wills: the Indian Succession Act (X of 1865) as to 


the construction of wills. 


PART IIL—PRODUCTION AND EFFECT OF EVIDENCE. 
) CHAPTER VII. 
Or rug Burpen or Proor. 


101. Whoever desires any Court to give judgment as to any legal 
right or liability dependent on the existence of 
mordencl yoo: facts which he asserts, must prove that those 


facts exist. 
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When a person is bound to prove the existence of any fact, it is 

paid that the burden of proof lies on that person. 
Iustrations. 

(a.) A desires a Court to give judgment that B shall be punished for 
s crime which A says B has committed. 

A must prove that B has committed the crime. 

(b.) A desires a Court to give judgment that he his entitled to certain 
land in the possession of B by reason of facta which he asserts, and which 
B denies, to be true. 

A must prove the existence of those facts. 

Notes. 

In the year 1862, the plaintiff brought a resumption suit against A in 
respect of the lands in dispute in this case, upon the ground that she was 
holding them by an invalid lakheraj title, and obtained as decree. After 
some yeare the plaintiff bronght the present suit against B, who derived her 
title through A, to have the rent assessed. B pleaded, by way of bar to the 
jorisdiction, that the lakberaj grant, under which A claimed, was made pre- 
viously to 1780 Held that the onus of proving this plea was upon B— 
I. L. B., 3 Cal. 501. 


In a suit for resumption of lands where the defendants allege that the 
lands are Jakheraj, the onus is on the plaintiff, in the first instance, to show 
that the lands are mai, and if he fails to make out a prima facie case the 
suit should be dismissed. Bacharam Mundul v. Peary Mohun Banerjes, 
I. L. R., 6 Cal. 818 followed ; Newsj Bandopadhya v. Kali Prosono Ghose, 
I. L. R., 6 Cal. 543 ; and Akhur Ali v. Bhyea Lal Jah, I. L. B.,7 Cal. 666, 
cited and distinguished. —12 Cal. 182. 

In a anit by the purchaser of an undertenure, under sections 59 and 60 
of the Rent Act (Bengal Act VIII of 1869), to obtain possession of lands 
held by the defendant, on the ground that the holdings are incumbrances 
which bave accrued thereon by an authorized act of the previous holder of 
the under-tenure, it lies upon the plaintiff to show that the defendant’s 
holdings are such incumbrances as the plaintiff is entitled to avoid under 
sec. 66 of the Rent Act.—13 Cal. 1. 


102. The burden of proof in a suit or proceeding lies on that per- 


On whow borides of proof 800 who would fail if no evidence at all were 
lies, given on either aide. 
Illustrations. 
(a.) A sues B for land of which B is in possession, and which, as A 
asserta, was left to A by the will of ©, B’s father. 
If no evidence were given on either side, B would be entitled to retain 
his poasession. 
Therefore the burden of proof is on A. 
{b.) A eves B for money due on a bond. 
The execution of the boud is admitted, but B saya that it was obtained 
by fraud, which A denies. 
If no evidence were given on either side, A would succeed, as the bond 
is not diaputed, and the frand is not proved, 
Therefore the burden of proof is on B. 
a Note. 
D, G and B were co-owners of certain khoti villages. B disappears and 
was unheard of for more than seven years. In his absence, D received his. 
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(B's) share of the rents and profits. G claimed to he entitled to a moiety 
of B’s share therein,and brought this suit against D. H-/d,that G was entitled 
to such moiety. B, having been absent and unheard of for more than seven 
years, might be presumed to be dead under section 108 of the Evidence Act 
I of 1872; and G, as one of his two survivors, waa entitled to a moiety of 
his property. Where the right of a party claiming to succeed to the pro- 
perty of auother is based on the allegation that the latter has not been heard 
of for more than seven years, the question to be decided is one of evidence, 
and not a part of the substantive law of inheritance.—I. L. R., 11 Bom. 433. 


103. The burden of proof as to any particular fact lies on that 

Burden of proof as to person who wishes the Court to believe in ita 

particular fact. existence, unless it is provided by any law that 
the proof of that fact shall lie on anv particular person. 


Illustration. 

A prosecutes B for theft, and wishes the Court to believe that B admit- 
ted the theft toC. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was 
elsewhere. He must prove it. 

104. The burden of proving any fact necessary to be proved in 

Barden ae gwen tae order to enable any person to give evidence of 

to be proved to make evi- aby other fact is on the person who wishes to 
dence admissible. give such evidence, 


Illustrations. 


(a.) A wishes to prove a dying declaration by B. A must prove B’g 
death. 


(b.) A wishes to prove, by secondary evidence, the contents of « lost 
document. 


A wust prove that the document has been lost. 


105. When a person is accused of any offence, the burden of 
panden:dt prosiag: thal proving the existence of circumstances bring- 
case of accused comes ing the case within any of the general excep- 
within exceptions, tions in the Indian Penal Code, or within any 
special exception or proviso contained in any other part of the same 
Code, or in any law defining the offence, is upon him, and the Court 
shall presume the absence of such circumstances. 


Illustratsons. 

(a.) A, accused of murder, alleges that, by reason of unsoundness of 
mind, he did not know the nature of the act. 

The burden of proof is on A. 

(b.) A, accused of murder, alleges that, by grave aud eudden preve- 
cation, he was deprived of the power of self-con 

The burden of proof is on A. 
(c.) Sec. 825 of the Indian Pena! Code prevides that whoever, 

ia the case provided for by see. 335, voluntarily causes grevious hurt, shall 

be subject to certain punishments. | 

A is charged with voluntarily causing grievous hurt under sec, 825, 
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The burden of proving the circumstances bringing the case under sec. 
335 lies on A. 

; Note. 

In all criminal cases tried in the mofugail it is incumbent on the accu- 
sed, since the passing of the Evidence Act (I of 1872), to prove the exist- 
ence (if any) of circumstances which bring the offence charged within the 
general or special exceptions or proyisoes contained in any part of the 
Penal Code or in any law defining such offence.Query.—As to the state of 
the law in this respect in the Presidency-towns ? In dealing with the ques- 
tion of good faith, the proper point to be decided is not whether the aileg- 
ations put forward by the accused in support of the defamation are in 
substance true, but whether he was informed, and had good reason after 
due care and attention to believe, that such allegations were true. Marxsy, 
J.—Although secs. 235 and 237 of Act XXV of 1861 have been repealed, 
it may still be inferred from illustration a, sec. 439 of the present Crimi- 
nal Procedure Code, that it is unnecessary specifically to ullege in a charge 
the absence of all general and some at least of the other exceptions men- 
tioned in the Penal Code. The operation of the illustration, however, is 
strictly confined to the statement of the offence in the charge.—I. L. R., 
4 Cal. 124, 

Burden of proving fet . 106. When any fact is specially within 
epecially within known: the knowledge of any person, the burden of 
vdge. proving that fact is upon him. 


Illustratdons. 


(a.) When @ person does an act with some intention other than that 
which the character and circumstances of the act suggest, the burden of 
proving that intention is upon him. 

(b.) A is charged with travelling on a railway without a ticket. The 
burden of proving that be had a ticket is on him. 


Notes 


In a suit under sec. 98 (2) of the N.-W. P. Rent Act (XTI-of 1881) by 
a recorded co-sharer. agaivst:a lambardar for his recorded share of the 
rofits of a mahal, in which the plaintiff seeks to make the defendant 
fiable under sec. 209, not only for the profits which the latter has actually 
collected, but for those which through gross negligence or misconduct he 
has omitted to collect, the burden of proving such negligence or mis- 
conduct rests in the firat instance on the plaintiff. No general rule can 
be laid down as to the quantum of evidence which the plaintiff in such a 
case must give in order to shift the burden of proof on to the defendant. 
The mere production by the plaintiff of the jamaband: or rent-roll is not 
sufficient to cast upon the defendant the necessity of proving that there 
was no negligence or misconduct in him. Sec. 106 of the Evidence Act 
(I of 1872) does not apply to such a case. So held by the Full Bench, 
Maumoop, J., dissenting. Held by Maxwuoop, J., contra, that the production 
of the jamabandt by the plaintiff in a case where he claims his share of the 
profita according ‘to the janiaband: and the lambardar defendant pleads 
that the actual collections fell short of the jamabandi, established a prima 
facie presumption in favour of the plaintiff so as to throw upon the de- 
fendant with reference to sec. 106 of the Evidence Act, the necessity of 
proving circumstances which rendered it impossible for him to collect the 
profits according to the jamabandi.—12 Al. 301. | 


See I, L. B., 9 Al. 398, noted under sec. 150 of the Contract Act. 
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107. When the question is whether a man is alive or dead, and 
Borden of proving death it is shown that he was alive within thirty 


of person known to have j ; 
eae alive eile Signy the burden of proving that he is dead 
yeurs. is on the person who affirms it. 


108. Provided that, when* the question is whether a man is 

Se ne ee alive or dead, and it is proved that he has not 

person is alive who has nop. been heard of for seven years by those who 

heen heard of for seven would naturally bave heard of him if he had 

iia been alive, the burden of proving that he is 
alive is shifted to* the persun who affirms it. 


Notes. 

The rule contained in sovtion 108 governs the case of a Mabammadan 
who has been missing for more than seven years, when the queation of 
his death ariaes in cases to which, under the provisions of section 24 of 
Act VI of 1871 (Bengal Civil Courts Act), the Mahammadan Law is 
applicable. Per Manmoon, J.—The rule of the Mahammadan Law that a 
missing person is to be regarded as alive till tho lapse of ninety years from 
the date of his birth is, according to the most authoritative texts of the 
Mahammadan Law itself,a rale of evidence and not of “succession, in- 
heritance, marriage, or caste, or any religious usage or institution” within 
the meaning of sec. 24 of Act VI of 1871. —I. L. R., 7 Al. 297. 

The reversionera next after J to the estate of S, deceased, sued to 
avoid an alienation of S’s estate affecting their reversionary right made 
by his widow. J had not been heard of for eight or nine years, and there 
was no proof of his being alive. Held that his death might be presumed 
under the provisions of sec, 108, Act 1 of 1872, for the purposes of the suit, 
although, in a suit for the purpose of administering the estate, the Court 
might have to apply the Hindu law of succession prescribed when a per- 
son is missing aud not dead.—1 Al. 03. 

F, one of the heirs to the property of his parents (the family being 
Mahomedans), was “ missing” when they died and subsequently when the 
other heirs to such property sued his duughter M for the possession of a 
portion of such property. M set up as a defence to the suit that her father 
was alive, and that during his lifetime the plaintiffs could not claim his 
share in such portion. Held by Stuart, C. J., aud Spaxkir, J.—That the 
suit, being one to enforce a right of inheritauce, must be governed by the 
Mahomedan law relating to a “missing” person. Parmesbar Rai 9. Bish- 
eshar Singh (I. L. R., 1 Al. 53) distinguished. Meld by Stvaut, C.J.—That 
according to Mahomedan law, ninety years not having elapsed from H’s 
birth, his share could not be claimed by the plaintiffs, but must remain in 
abeyance until the expiry of that period or his death was proved. Held hy 
Pearson, J., and Seankis, J.—That F, being a “ missing” person when bis 
parents died, his daughter, according to that law, was not entitled to hold 
his share either as heir or trustee.—2 Al. 620. 

109. When the question is whether per- 
eae iat — sons are partners, landlord and tenant, or 
partners, landlord and ten- principal and agent, and it has been shown 


Ant, principal and agent. = 4), they have been acting as such, the burden 


——— 








a See vec. 9, Act XVILL of 1572, 
n 64 
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of proving that they do not stand, or have ceased to atand, to each other 
in those relationships respectively, is on the person who affirms it. 
Notes. 


Where the relation of landlord and tenant is proved to have existed, it 
lies on the defendant in possession of the land to prove that the relation 
was put an end to at such 8 period anterior to the suit as would entitle the 
defendant to rely on his possession as adveree of the plaintiff for twelve 
years. Non-paymeut of rent for upwards of 12 years, and a grant of patta 
by Government to defendant for five years, do not, when Government 
claims no interest adverse to plaintiff, and plaintiff does not consent to de- 
fendant becoming tenant to Government, create any possession in defend. 
ant adverse to plaintiff. Rungo Lal Mundul v. Abdool Guffoor (I. L. B., 
4 Cal. 314) approved.—I. L. R., 3 Madr. 118. 


110. When the question is whether any person is owner of any- 
Burden of proof as to thing of which he is shown to be in possession, 


ownership. the burden of proving that he is not the owner 
is on the person who affirms that he is not the owner. 
Wotes. 


Where a person is alleged to he in possession, not ns owner of the fall 
proprietary right, but as mortgagee, the burden of proof of anch qualitied 
ownership lies on th. party asserting it. Such a case falls within the scope 
of sec. 110, Act I. of 1872.—6 N.-W. P. H.C. B., 36. 


Tho plaintiff sought to recover possession of certdin lands, alleging 
that he had been dispossessed. The defendants, who were in possession, 
alleged that, at an auction-sale, the plaintiff had bought the lands benami 
for the defendants. Held that the burden of proving a prima facie case, 
that the land belunged to the plaintiff, was on him.—I. L. BR, 8 Cal. 759, 


The plaintiffs, averring that their ancestor had mortgaged three villa- 
ges to the ancestors of the defendants in 1842 for Ra. 2,500, putting the 
mort gagees into possession, sued to recover possession of 15 biswas of ench 
village, asserting that the mortgage-debt had been redeemed from the usu- 
fruct, The defendants, admitting the proprietary title of the ancestor of 
the plaintiffs to the villages, alleged as to 10 biswas of each village that 
they were eold to their ancestors in 1842 by him for Rs. 1,250, and as to 
the other 10 biawaa oi ench village, that they were subscquently mortgag- 
ed to their ancesiors by him for Ra. 14,000, borrowed by him from them for 
the purpose of defending a suit arising out of the previous anle, which »um 
had not been satisfied from the usufruct. Held (Stvaxt, C. J., dissenting) 
that the burdev of proving the mortgage of the 10 biswas of each village 
of which the defendant alleged the sale lay on the plaintiffs, I’er Stuart, 
C. J. contra. Held also (Stuant, C. J., and Turner, J., dissenting) that the 
plaintiffs, having failed to prove the avermer.ta on which their suit was 
based, were not entitled to any relief in respect of that portion of the pro- 
perty in suit of which the defendants admitted their possession as mort- 

ees. Per Srvant, C. J., and Turner, J., contra.—) Al. 194. 


It is usually for the plaintiff who seeks ejectment to prove his titie, 
But where he proves himself to have peaceably enjoyed possession for a 
considerable time, the person who has recently dispossessed him has to 
meet the presumption of law that the plaintiff's possession indicates his 
ownership. In a suit for possession of immoveable property and other re- 
liefs, it was proved that the plaintiff and his predecessors in title had been 
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in undisturbed possession for thirty or forty years previous to his dispos- 
session by the defendant. The defendant alleged, but failed to prove, that 
the plaintiff had paid him rent as tenant-at-will of the premises. The 
lower Appellate Court, upon the finding that tbe plaintiff's possession was 
that of a licensee, modified the first Court’s decree, which had allowed the 
claim in full. Meld, with reference to sec. 110 of the Evidence Act, that 
although in the first instance the burden of proving his title was on the 
plaintiff, it was shifted by his proving long undisturbed possession ; that 
thy defendant's fnilure to prove the alleged payment of rent went far to 
prove that the plaintiff's possession was adverse ; and that the Court below, 
in ucting upon the theory that such possession was that of a licensee, had 
wrongly set up for the defendant a dofence which he had not set up for 
himself.—12 Al. 46. 


111. Where there is a question as to the good faith of a trans- 
duets coincan Hates action between parties, one of whom stands to 
inner nice aati bee anh the other in a position of active confidence, the 
ty ie in relutivn of acuvye barden of proving the good faith of the trans- 
confidence. . . gen dss f 
action is on the party who is in a position 0 
active confidence. 


Illustrations. 

(a.) The good faith of asale by a client to an attorney is in question 
ina suit brought by the client. The burden of proving the good faith of 
the transaction is on the attorney. ; 

(b.) ‘The good faith of a sale by a son just come of age toa father is 
in question in @ suit brought by the son. The burden of proving the good 
faith of the transaction is on the father. 

Notes. 

An insfrument executed by a widow, after setting apart the rental of 
villages, belonging to her as her patrimony, to defray the expenses of her 
and her deceased husband's tombs, gave tu her managing agent, who wes 
her sole adviser, the management of the endowmen! in perpetuity, with 
the resulue, after the above expenditure shonld have been met, for hinself; 
so that a lurge surplus woald have remained each year in his hands, and he 
would have beon the person substantially interested. IJeld, that this trans- 
action was within the well revognised principle that every onus is thrown 
upon a person filling a fiduciary character towards anothcr of showing con- 
clasively that he hag acted bonestly, and bona fide, without influencing the 
donor, who has acted independently of him. In a suit brought by the agent’s 
representative to have the gift enforced against the widow’s successor in 
the estate, this burden had not, in the opinion of the Courts below, with 
which their Lordships concurred, been sustsined ; and it was held that the 
gift had been rightly set aside.—I. L. R., 18 Cal. 545. 

See LL.R., 12 Al. 523, noted under sec. 39 of the Specific Relief Act. 

112. The fact that any person was born doring the continuance 

a of a valid marriage between bis mother and 
irth during marriage Lane : 
conclusive proof of legiti: any man or within two hundred and eighty 
macy. days after its dissolution, the mother remaining 
unmarried, shall be conclusive proof that he is the legitimate son of that 
min, unless it can be shown that the parties 'o the marriage Led no’ 
access to euch other at any time when he cocli have been begotten. 
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113. A notification in the Gazette of India that any portion of 
Proof of cession of terri- Dtitish territory has been ceded to any Native 
tory. State, Prince, or Ruler,* shall be conclusive 
proof that a valid cession of such territory took place at the date men- 
tioned in such notification. 
Notes. 

The power to cede territory was not one of the powers to which the 
Secretary of State for India in Council succeeded under Stat. 21 & 22 Vio. 
-o. 106, when the Government of India was, by that Statute, transferred to 
Her Majesty, inasmuch ‘as such a power was not possessed by the Hast 
India Company. The Indian Legislature cannot make, and the Crown 
cannot sanction, s law haviog for its object the dismemberment of the 
State in times of place, as such oe Jaw muat of necessity affect the authori- 
ty of Parliament, and those unwritten laws and constitutions of the Unit- 
ed Kingdom of Great Britain and Ireland, whereon depends the allegiance 
of persons to the Crown of the United Kingdom. Sec. 113 of the Evidence 
Act (I. of 1872) therefore, though not disallowed, is not protected by sec. 
24 of Stat, 24 & 25 Vic., c. 67, and the direction therein contained, that a 
notification in the Gazette of India, that any portion of British territory has 
been ceded to any Native State, Prince, or Ruler, shall be conclusive proof 


that a valid cession cf territory took place on the date mentioned in such 
notification, cannot be followed.—10 Bom. H.C. B., (A. C.) 37. 


The Governor-General in Council, being precluded by the Act 24 and 
25 Vic., c. 67, sec, 22, from legislating directly as to the sovereignty or do- 
minion of the Crown over any part of its territory in India, or as to the 
allegiance of British subjects, cannot, by any Legislative Act (e.g., by the 
“ Evidence Act I of 1872,” sec. 113), purporting to make a notification in 
the Government Gazette conclusive evidence of a cession of territory, ex- 
clude judicial enquiry as to the nature and lawfulness of that cession.—TI. 


L. R., | Bom. 367. 


114. The Court may presume the existence of any fact which it 
Court may presume ex- thinks likely to have happened, regard being 
istence of certain facts. had to the common course of natural events, 
human conduct, and public and private business, in their relation to 
the facts of the particular case. 


Illustrations. 


The Court may presume— 

(a.) That a man who is in possession of stolen goods soon after the 
theft is either the thief or has received the goods knowing them to be 
stolen, unless he can account for his possession ; 

(o.) That an accomplice is unworthy of credit, unless he is corroborat- 
ed in material particulars ; 

(c.) That a bill of exchange, accepted or endorsed, was accepted or 
endorsed for good consideration ; 

(d.) That a thing or state of things which has been shown to be in 
existence within a period shorter than that within which sach things or 
atete of things usually cease to exist, is still in existence ; 





* See for example, Gazette of India, 4th January 1878, p. 2. 
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(e.) That judicial and official acts have been regularly performed ; 

(f.) That the common courée of business has been followed in parti- 
cular cases ; 

(g.) That evidence which could be and is not produced would, if pro- 
duced, be unfavourable to the person who withholds it ; 


(h.) That, if a man refuses to answer a qaeation which he is not com. 

aie to answer by law, the answer, if given, would be unfavourable to 
im ; 

(7.) That, when a document creating an obligation is in the hands of 
the obligor, the obligation has been discharged. 

Bat the Court shall also have regard to such facts as the following in 
considering whether such maxims do or do not apply to the partioular case 
before it :— 

As to illustration (a}—A shop-keeper has in his till a marked rupee 
soon after it was stolen, and cannot account for its possession specifically, 
but is continually receiving rupees in the course of his business : 


As to illustration (b}—A, & person of the highest character, is tried 
for causing a man’s death by an act of negligence in arranging certain 
machinery. 8, a person of equally good character, who also took part in 
the arravgement, describes precisely what wus done, and admits and ex- 
plains the common carelessness of A and himself: 


As to illustration (b)—A crime is committed by several persons. A, B, 
and C, three of the criminals, are captured on the spot, and kept apart 
from each other. Hach gives an account of the crime implicating D, and 
the accounts corroborate each other in such a manner as to render previous 
concert highly improbable : 


As to illustration (c)—A, the drawer of a bill of exchange, was a man 
of business. 1B, the acceptor, was a young and ignorant person, comple- 
tely under A’s inflaence : 

As to illustration (¢)—It is proved that a river ran in a certain course 
five years ago, but it is known that there have been floods since that time 
which might change its course : 

As to illustration (e)—A judicial act, the regularity of which is in 
question, was performed under exceptional circumstances : 

As toillustration (f )—The question is, whether a letter was received. 
It is shown to have been posted, but the usnal course of the post was in- 
terrupted by disturbances. 

Asto illustration(g)—A man refuses to produce a document which 
would bear on a contract of small importance on which he is sued, but 
which might also injure the feelings and reputation of his family : 

As to illustration (h)—A man refuses to answer a question which he 
is not compelled by law to answer, but the answer to it might cause lose to 
him in matters unconnected with the matter in relation to which it is 
asked : 

As to illustration (¢)—-A bond is in possession of the obligor, but the 
circumstances of the case are such that he may have stolen it. 

Note. 


See 11 Bom. H.C. R., (A. Cr.) 196, noted under sec. 30; 1. L, R.,7 
Al. 738, noted under sec. 63 ; 9 Al. 366, noted under sec. 16. 
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CHAPTEB VIII. 
EistoPPe.. 
115. When one person has, by his declaration, act, or omission, 
intentionally caused or permitted another per- 
son to believe a thing to be true, and to act 
upon such belief, neither he nor his representative shall be allowed, in 
any suit or proceeding between himself and such person or his repre- 
sentative, to deny the truth of that thing. 


Illustration. 


A intentionally and falsely leads B to believe that certain land belongs 
to A, and thereby induces B to buy and pay for it. 


The land afterwards becomes the property of A, and A seeks to set aside 
the sale on the ground that, at the time of the sale, he had no title. He 
must not be allowed to prove his want of title. 


Notes. 

In a suit for rent brought against an Ijaradar by a person claiming to 
be the darpatnidar of certain property, the defendant resisted the claim 
upon the ground that another person was the real owner of the darpatni, 
and this person was made a co-defendant, and intervened for the purpose of 
supporting his title to the rent. It appeared that in the year 1259, A pur- 
chased the darpatni estate, and sold it in 1265 to his wife B and son C. 
Afterwards A successfully resisted a suit for rent brought against him by 
the present plaintiff as superior Inndlord, on the ground that he had parted 
with hia interest in the estate to J and C. The plaintiff then sued B and 
C for the rent, and obtained a decree, under which the darpatni was sold 
tohim, He now gued the Ijaradar. The intervening defendant contended 
that A had mortgaged the property to him, and that such proceedings had 
been taken on the mortgage that he was entitled in A’s right to the rent 
of the property as the owner of it, Held that the intervening defendant 
could take no better title than A himself ; and that as A had directly in- 
duced the plaintiff to believe that he had sold the property absolutely to 
B and C, and had led him to bring a suit against thein for the rent, and 
under the decree obtained in that suit to purchase their interest in the pro- 
perty, the intervening defendant coald not set up a claim to the rent in the 
present suit as against plaintiff.—I, L. R., 4 Cal, 783, 

Sec. 115 of the Evidence Act, which contemplatcs a person, “ by his 
declaration, act, or omiasion, intentionally causing or permitting another 
peraon to believe a thing to be true, and to act on that belief,” in which 
case he cannot “ deny the truth of the thing,” refers to the belief in a fact, 
and not in a possession of law.—7 Cal. 594. 


A parchase by a mortagee, at a sale in execution of a decree upon his 
mortgage of the right, title, aud interest of the mortgagor, who has been 
estopped from asserting a title to the property as against certain par- 
ties, does not place such mortgugee in a better position as regards the 
estoppel. A suit for reat by a gemindar and patnidar against a darpatni- 
dar was defeated by the defence of the latter that he had vonveyed his in- 
terest to others, agaiust whom the former afterwards obtained a deuree, 
and brought the darpatni to sale in execution, buying their right, title, 
and interest therein himself. From the darpatnidar, who had thus dis- 
claimed title, a third party claimed to be mortgagee, and set up a decree on 
his mortgage, followed by a purchase of the tenure at a sule in execution. 


Esatoppel. 
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He was thereupon allowed to intervene in a suit for rent brought by the 
zemindar and patnidar against an ijaradar of lands within the darpatni 
estate. Held that, notwithstanding this purchase, the intervening mort- 
gagee was bound by the estoppel arising ont of the mortgagor’s disclaimer 
of title in the suit above mentioned.—9 Cal. 265, 

Such possession and use of a trade-mark in one market as to conati- 
tute aright in it, establishes in the owner thereof an exclusiva right to 
that trade-mark in another markets, although the owner may not have 
used it in such markets. To constitute n mirk a trade-mark it must have 
been adopted as a symbol devised to distinguish a particular clasa of goods 
as the goods of that class manufactured or selected by a partienlar manu- 
facturer or merchant. Where the plaintiffs by their conduct led the de- 
fendant to believe that they claimed no right to a certain tradeemark, and. 
that it was open to the defendant to adopt it as hisown, und the defend- 
ant did adopt it, and by his industry secured a wide popularity for it in 
the Indian market :—Held, that the plaintiffs were catopped from denying’ 
the defendant's right to use the trade-mark in the Indian market.—g 
Madr, 149, 

A Hindu widow, professing to have anthority from her hushand to do 
80, took the second defendant in adoption, brought him up as her adopted 
son, and permitted him to perform the funeral ceremonies of her husband. 
Land to which she otherwise would have been entitled was attached in exe- 
cation of a decree against defendant No. 2. She now sued to release the 
attachment, alleging the adoption was bad, as having been unauthorised : 
— Hell, that the plaintiff was estopped from raising this coutention,—45 
Madr. 486. 

The plaintiff sued to realise his security under a mortgage executed to 
him by defendant No. 1, by sale of the mortgage premises which were in 
the possession of defendants Nor. 2 and 3, It appeared that the plaintiff 
had previously attached and brought to sale the mortgage premises in exe- 
cution of a decree aeainst defendant No. 1, and thatthe other defendants 
had purchased at the Court sale, without notice of the plaintiff's mortgage, 
which was not referred to in the attachment. lists or sale certificates :-— 
Aeld, that the plaintiff was estopped from setting up his present claim.— 
15 Madr. 303. , 

D, who was the nataral brother of H, but had been adopted into an. 
other family, on the one part, and Gow the other part, referred to arbitra- 
tion a dispute between them concerning the succession to the estate of S, 
the father of Dand H. H, having been born deaf and dumb, was under 
Hindu law, incapable or inheriting his father’s estate, and he was not a 
party to the arbitration-proceedings. The award, to which G, after it was 
made, expressed his nsseut in writing, declared that H was the heir to his 
father's estate. Held (Spankie, J., dissenting), ina suit by H aguinst G for 
possession of a portion of bis father’s estate, that the plaintiff, not being « 
party to the award, was not bound thereby, and, not being bound thereby, 
could not claim totuke any advantage therefrom; that the award could 
not confer on him a right which he did not possesa by law, nor could it cone 
stitute evidence of a right which the law disallowed ; that the assent of the 
defendant to the award could not convey to the plaintiff a right of inheri- 
tance which did not devolve on him by Jaw ; that it could not be contended 
that the defendant had made a gift of the property to the plaintiff, inns. 
much as it had been adjudged by the award that the property did not be. 
long to the defendant ; that the defendant by his assent to the award was 
not estopped from questioning the plaintiff's right of inheritance by the 
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provisions of sec. 115 of Act I of 1872 ; and that, under these circumstances 
the plaintiff could not succeed in his suit.—2 Al. 809. 

A decreo holder at a sale in execution of his decree purchased a 
vemindari share belonging to his judgment-debtors. Afterwards, in execu- 
tion of a subsequent decree held by another person, the same with other 
property was given put up for sale. Prior to the sale, the subsequent 
decree-holder applied to the officer conducting it, stating the fact of the 
sale and purchase under the previous decree, and requesting that the sale 
should be confined toa portion of the judgment-debtors’ interest which had 
not been already sold. This application was disallowed, and the whole in- 
terest of the judgment debtors put up for sale and the prior decree-holder, 
who was present, made a bid. Ultimately however, a portion of the pro- 
perty was withdrawn, and the remainder only was sold, including part of 
the property sold in execution of the prior decree. The prior decree-holder 
did not bid again. Afterwards the prior decree-holder brought a suit for a 
declaration that the share which he had purchased at the sale in execution 
of his decree was not affected by the auction sale in execution of the subse- 
qnent decree. Held that the plaintiff was not estopped from claiming such 
a declaration by his conduct in bidding at the sale at which the defend- 
ant bad purchased, inasmuch as it could not be said that by bidding he 
meant to ghow that he had no title to the property or had waived his title, 
or that he had er :ouraged the defendant to purchase, or had power to 
forbid the sale. Rai Seeta Ram v. Kishun Dass, Mc-Connell v. Mayer, 
a a v. Foujdar Singh and E. Solano v. Ram Lall distinguished. 
—9 Al. 413. 

See I. L. R., 14 Bom. 312, noted under sec. 31; 14 Cal. 401, noted 
under Art, 118 of the Limitation Act; 11 Al. 386, noted under sec. 93 of 
the Transfer of Property Act. 


116. No tenant of immovenble property, or person claiming 
through such tenant, shall, during the continu- 
ance of the tenancy, be permitted to deny that 
the landlord of such tenant had, at the beginning of the tenancy, a 
title to such immoveable property; and no person who came npon 

and of licenseeof person 80Y immoveable property by the license of the 
iD possession. person in possession thereof shall be permitted 
to devy that such person had a title to such possession at the time 
when such license was given. 


Estoppel of tenant ; 


Notes. 

A, a ryot being in possession of a cortain holding, executed a kabuliat 
regarding this holding in favour of B, (who claimed the land, in which the 
holding was included, under a derivative title from the last owner), and 

aid rent to B thereunder :—Held, that A was not estopped from disputing 
B's title. The words “at the beginning of the tenancy” in sec. 116 only apply 
to cases in which tenants are put into possession of the tenancy by the 
person to whom they have attorned and not to cases in which the tenants 
have previously been in possession.—I. L. R., 11 Cal. 519. 

Sec. 116 of the Evidence Act does not debar one who has once been & 
tenant from contending that the title of his landlord has been lost, or that 
his tenancy has determined. It precludes him only during the contina- 
ance of the tenancy from contending that hie landlord had no title at the 
commencement of the tenancy.—2 Madr. 226. 


Sscs. 117 & 118.) LAW OF EVIDENCE. $15 


The plaintiff, who was holder of a twargin Canara, demised adjacent 
waste land to one who brought it into cultivation and remained in ocoupa- 
tion for two years. The land was not assessed to revenue in the name of 
either of these persons. At the end of two years the tenant let into occu- 
pation a sub-tenant who subsequently assigned hia right to the defendant, 
the holder of a neighbouring warg. The defendant obtained a patta for the 
Jand from the revenue authorities. Iu a suit by plaintiff to eject the de- 
fendant : Held, (1) that the defendant was not estopped from setting up a 
title adverse to the plaintiff and that his possession became adverse when 
the patia was granted to him; (2) that the plaintiff was not entitled to ejeat 
the defendant.—12 Madr. 422. 


117. No acceptor of a bill of exchange shall be permitted to 
Baionpel St ascapeovet deny that the drawer had authority to draw 
bill of exchange, builee, or such bill or to endorae it ; nor shall any bailee 
licenses. or licensee be permitted to deny that his 
bailor or licensor had, at the time when the bailment or license com- 
menced, authority to make such baliment or grant such license. 

Explanation I.—The acceptor of a bill of exchange may deny that 
the bill was really drawn by the person by whom it purports to have 
been drawn, 

Explanation 2.—If a bailee delivers the goods bailed to a person 
other than the builor, ke may prove that sach person had a right to 
them as againat the builor. 

eee fie cee] 
CHAPTER Ix. 
Ov WITNESSES. 

118. All persons shall be competent to testify unless the Court 
considers that they are prevented from un- 
derstanding the questions pat to them, or from 
giving rational answers to those questions, by tender years, extreme 
old age, disease, whether of body or mind, or any other cause of the 
same kind. 

Ewplanation.—A lunatic is not incompetent to testify, unless he 
is prevented by his lunacy from understauding the questions put to 
him, and giving rational answers to them. 


Notes. 

The accused was charged with throwing B and C down a well. She 
was charged with the murder of B under sec. 302 of the Penal Code, and 
on that charge she was tried and acquitted. Thereupon tho Joint Magis- 
trate, withont holding any further preliminary enquiry, committed her on 
a charge under sec. 307 of attempting to murderC. The only eye witness 
of the offence, according to the Sessions Judge, was a child, and as she 
did not understanding the nature of an oath or solemn affirmation, her 
evidence was taken on simple affirmation. The jury found the prisoner 
guilty, and she was sentenced to ten years’ transportation. Held that the 
Omission to administer either an oath or solemn affirmation, althongh 
knowingly made, did not render the child’s evidence inadmissible. Held 
alao that the omission by the Joint-Magistrate to hold a preliminary in- 

11 65 


Who may testify. 
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guiry on the charge under seo. 307 being an irregularity which prejadiced 
the prisover in her defence, the proceedings should be quashed, and a new 
trial beld.—14 B. L. R., 54. 


Daring the coarse of a police investigation into a case of house-breaking 
and theft, several persons were arrested, one of whom, named Hari, made 
certain disclosures to the police, and pointed out several honses which had 
been broken into by his accomplices. Thereupon the police discharged him, 
and made him a witness. At the trial he give evidence against his accom- 
plices,. who were all convicted. Held, that the evidence of Hari was admie- 
sible under seo. 118 of the Indian Evidence Act, though he had been ille- 
gally discharged by the police. Held, alao, that by the word “ accused” in 
sec. 342 of the Code of Criminal Procedure (Act X of 1882) is meant a per- 
son over whom the Magistrate or other Court is exercising jurisdiction.— 
I. L. B., 16 Bom. 661. 


K aud B were accused of being concerned in the same offence. K was 
first apprehended, and the Magistrate inquired into the charge against 
him, and committed him for trial, bat the Court of Session acquitted K. 
The Local Government preferred an appeal against his acquittal, and the 
Magistrate arreated him with as view to his detention in custody until such 
appeal was determ'ned. While K was so detained, the Magistrate inqnir- 
ed into the charge against B, who had meanwhile been arrested, and made 
K a witness for the prosecution, and committed B for trial. K’s evidence 
was taken on B's trial. Held per Stuart, C. J. (Spanxiz, J., doubting), that 
K's arrest was lawful, and that his evidence was admissible against B. 
Held per Spankin, J., that, assuming that the Magistrate looked on K as 
an accused person, aud his arrest was lawful, the Magistrate should not 
have examined him as a witness againat B, and that, assuming that K’s 
arrest waa unlawful, and that, when he made his statements, he was a free 
man, his evidence, if admissible, was not evidence on which a Court should 
place much reliance.—2 Al. 386. 


_The competency of a person to testify as a witness is a condition pre- 
cedent to the administration to him of an oath or affirmation, and is a ques- 
tion distinct from that of his credibility when he has been sworn or has 
been affirmed. In determining the question of competency, the Court 
under seo. 118 of the Evidence Act, has not to enter into inquiries as to 
the witnesses religious belief, or as to his knowledge of the consequences 
of falsehood in this world or the next, It has to ascertain, in the best way 
it can, whether, from the extent of his intellectual capacity and under- 
standing, he is able to give & rational account of what he has seen or heard 
or done on a particular occasion. Ifa person of tender years or of very 
advanced age can satisfy these requirements, his competency as a witness 
is established.—11 Al. 183. 


119. A witness whois unable to speak may giva his evidence in 
fini wthiasen: any other manner in which he can make it 
intelligible, as by writing or by signs ; but such 
writing must be written and the signs made in open Court. Kvidence 
ao given shall be deemed to be oral evidence. 
Parties to civil wnit, and 120. In all civil proceedings the parties 
their wives or busbands. to the suit,and the husband or wife of any 
ee ee party to the suit, shall be competent witnesses. 


enund » eriminel tyial,. 
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x. 
In criminal proceedings against any person, the husband-or wife of 
such person, respectively, shall be a competent witness. 

121. No Judge or Magistrate shall, except upon the special 
order of some Court to which he is subordinate, 
be compelled to answer any questions as to bis 
own conduct in Court as such Judge or Magistrate, or as to anything 
which came to his knowledge in Court as such Judge or Magistrate ; 
but he may be examined as to other matters which occurred in his pre- 
sence whilst he was so acting. 

Illustrations, 

(a.) A, on his trail before tho Court of Session, says that a deposition 
was improperly taken by B, the Magistrate. B cannot be compelled to 
answer questions as to this, except upon the special order of a superior 
or Conrt. 

(b.) A is accused before the Court of Session of having given false evi- 
dence before B, a Magistrate, B cannot be asked what A said, except upon 
the special order of.the superior Court. 

(c.) A is accused before the Court of Session of attempting to murder 
a police-officer whilst on his trial before B, a Sessions Judge. B may bo 
examined as to what occurred. 


Judges and Magistrates. 


Noto. 

A Sessions Judge, finding in the course of a trial, as regards -the 
examination of the accused person taken by the committing Subordinate 
Magistrate, that the provisions of sec. 346 of Act X of 1872 had not been 
fully complied with, summoned the committing Magistrate, and took his 
evidence that the accused person duly made the statement recorded. The 
Magistrate of the District objected to this proceeding of the Sessions Judge, 
contending that it was “contrary to law.” The Sessions Judge referred 
the question, whether or not his proceeding was contrary to law, to the 
High Court. Per Strart, C. J., Pearson, J., Onvriunp, J., and Straicat, 
J.—That the privilege given by sec. 121 of Act 1 of 1872 is the privilege 
of the witness, 2. ¢., of the Judge or Magistrate of whom the question is 
asked ; if he waiver such privilege, or does not object to answer such ques- 
tion, it does not lie in the mouth of any other person to assert the privilege ; 
the reference, the objection not having been taken by the Subordinate 
Magistrate, but by the Magistrate of the District, should be answered ac- 
cordingly. Per Spanxir, J.—That a Seasions Jadge, while trying a case, 
cannot compel a committing Magistrate to answer questions as to his own 
conduct in Court as such Magistrate.—I. L. R., 3 Al. 573. 


122. No person who is or bas been married shall be compelled 
Communications during to disclose any communication made to him 
minrehel te: during marriage by any person to whom he is 
or has been married ; nor shall he be permitted to disclose any such 
communication, unless the person who made it, or his representative 
in interest, conseuts, except in suits between married persons, or pro. 
ceedings in which one married person is prosecuted for any crime com- 
mitted against the other. 
Evidence as to affairs of 123. No one shall be permitted to giva 
Btate. any evidence derived from tinpublished official 
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records relating fo any affairs of State, except with the permission of 
the officer at the head of the department concerned, who shall give or 
withhold such permission as he thinks fit. 

124. No public officer shall be compelled to disclose communi. 
cations made to him in official confidence, when 
he considers that the public interests would 
suffer by the disclosure. ' 

125. No Magistrate or police-officer shall be compelled to say 

Information as tocom- Whence he got any information as to the com- 
mission of offences. mission of any offence, and no revenue-officer 
shall be compelled to say whence he got any information as to the 
commission of any offence aguinst the public revenne. 


Hzplanation.—"Revenue offcer” in this section means any officer 
employed in or about the business of any branch of the public 
revenue.* 

126. No barrister, attorney, pleader, or vakil, shall, at any time 

Professional communi- ¢ permitted, unless with his client’s express 
cations. consent, to disclose any communication made 
to him in the course and for the purpose of his employment as such 
barrister, pleader, attorney, or vakil, by or on behalf of his client, or 
to state the contents or condition of any docament with which he has 
become acquainted in the course and for the purpose of his professional 
employment, or to disclose any advice given by him to his client in 
the course and for the purpose of such employment : 

Provided that nothing in this section shall protect from dis- 
closure— 

(1) Any such communication made in furtherance of any illegal 
purpose ; 

(2) Any fact observed by any barrister, pleader, attorney, or vakil, 
in the course of his employment as sach, showing that any crime or 
fraud has been committed since the commencement of his employment. 

It is immaterial whether the attention of such barrister, pleader, 
attorney, or vakil, was or was not directed to such fact by or on behalf 
of .his client. 

Eaplanation.—The obligation stated in this section continues after 
the employment has ceased. 

. Illustrations. 


(a.) A, aclient, says to B, an attorney, ‘I have committed forgery, and 
I wish you to defend me.’ 

As the defence of a man known to be guilty is not a criminal purpose, 
this communication is protected from disclosure. 

(b.) A, a client, says to B, an attorney, ‘I wish to obtain possession of 
property by the use of a forged deed, on which [ request you to sue. 


® Substituced’by Act III. of 1887 for the section ociginally enacted. 


Official communications. 
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_ This communication, being made in furtherance of a criminal purpose, 
38 not protected from disclosure. 


(c.) A, being charged with embezzlement, retains B, an attorney, to 
defend him. In the course of the proceedings, B observes that an entry 
has been made in A's account-book, charging A with the sum said to have 
been embezzled, which entry was not in the book at the commencement of 
his employment. 

This being a fact observed by B in the course of his employment, show- 
ing that a fraud has been committed aince the commencement of the pro- 
ceedings, it is not protected from disclosure. 

Note. 


To be privileged under sec. 126 of the Evidence Act (Iof 1872,) a 
communication by a party to bis attorney must be of a confidential or pri- 
vate nature. When defendants at an interview, at which the plaintiff was 
present, adinitted their partnership to their attorney, who was then also 
acting as attorney for the plaintiff :—Held, that the attorney was not pre- 
cluded by sec. 126 uf the Kvidence Act (1 of 1872) from giving evidence 
of this admission to him; lst, because the defendants’ statements, having 
been made in presence and hearing of the plaintiff, could not be regarded 
as confidential or private ; 2nd, because those statements did not appear to 
have been made to the attorney exclusively in his character of attorney for 
the defendants, but to have beon addressed to him also as attorney for the 
plaintiff£—I. L. R., 3 Bom. 91. 

127. The provisions of section 126 shall apply to interpreters, 

Section 126 to apply to 8nd the clerks or servants of barristers, plea- 


interpreters, &c. ders, attorneys, and vakils. 


128. If any party to a suit gives evidence therein at his own 
Privilege not waived by instance or otherwise, he shall not be deemed 
volunteering evidence. to have consented thereby to such disclosure 
as is mentioned in section 126 ; and if any party to a suitor proceed- 
ing calls any such barrister, pleader, attorney, or vakil as s witness, 
he shall be deemed to have consented to such disclosure only if he 
questions such barrister, attorney, or vakil on mattere which, but for 
such question, he would not be at liberty to disclose. 


129. Noone shall be compelled to disclose to the Court any 
Confidential communica. CODfidential communication which has taken 
tions with legal advisers. place between him and his legal professional 
adviser, unless he offers himself as a witness, in which case he may 
be compelled to disclose any such communicatious as may appear tothe 
Coart necessary to be known in order toexplain any evidence which 
he has given, but no others. 


130. No witoess who is not a party to a suit shall be compelled 
Production of title-deeds 0 produce his title-deeds to any property, or 
of witness not a party. any document in virtue of which he holds any 
property as pledgee or mortgagee, or any document the production of 
which might tend to criminate him, unless he has agreed in writing to 
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produce them with the person seeking the production of such deeds, or 
some person through whom he claims. 


131. Noone shall be compelled to praduce documents in his 
eer possession which any other person would be 
eich another 'perscs, bav- entitled to refuse to produce if they were in 
ing possession,couldrefuse = his possession, unless such last-mentioned per- 
to prone: son consents to their production. 


132. A witness shal] not be excused from answering any question as 
wiiinGeaiabexeueed trom to any matter relevant to the matter in issue 
answering on ground that in any suit or in any civil or criminal proceed - 
answer will criminate. ing, upon the ground that the answer to such 
question will criminate, or may tend, directly or indirectly, to criminate 
such witness, or that it will expose, or tend, directly or indirectly, to 
expose, such witness to a penalty or forfeiture of auy kind : 


Provided that no such answer, which a witness shall be com- 
pelled to give, shall subject him to any arrest 
oF prosecution, or be proved against him in any 
criminal proceeding, except # prosecution for giving false evidence by 
such answer. 


Proviso. 


Notes. 

In a Small Cause suit under ch. xxxix. of the Code of Civil Procedure 
on & promissory note, which was alleged to havea been executed jointly by 
G and his son V. V filed an affidavit, in order to obtain leave to defend the 
suit, and, having obtuined leave to defend, gave evidence at the trial on his 
own behalf. On a subsequent trial of V for forgery of his father’s signa- 
ture to the same promissory note, the affidavit and deposition of V in the 
Smal] Cause suit were admitted as evidence against V. Jleld by Turner, 
C. J., Innes and Kinoerstey, JJ., that both the affidavit and the deposi- 
tion were properly admitted. By Kexrnam and Motrosams Arvar, JJ., that 
the affidavit was properly admitted, but not the deposition. Per TuRNER, 
C. J., Innes and Kinpersey, JJ.—Where an accused person has made a 
statement on oath voluntarily and without compulsion on the part of the 
Court to which the statement is made, such a statement, if relevant, may 
‘be used against him on his trial ona criminal charge. If a witness does 
not desire to have his answers used against him on a subsequent criminal 
charge, he must object to answer, although he may know before hand that 
such objection, if the answer is relevant, is perfectly futile, so far as his 
duty to answer is concerned, and muat be overruled.—I.L.R., 3 Madr. 271. 

See I. L. R., 15 Madr. 63 noted under sec. 80. 


133. An accomplice shall be a competent witness against an ac- 
cused person ; and a conviction is not illegal 
merely because it proceeds upon the uncorro- 
borated testimony of an accomplice. 
Notes. 
Observations on the necessity of requiring corroboration, in material 


particulars, of the evidence of an accomplice. Empress v. Ram Saran re- 
ferred to.—I. L. R., 8 Al. 120. 


Accomplice. 
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Criminal Courts dealing with an approver's evidence in & case where 
several persons are charged should require corroboration of his statements 
in respect of the identity of each of the individuals accused. Queen 
Empress ¢. Ram Saran, Queen-Empress v. Kure and Reg v. Mullians re- 
ferred to. 

A, B, M, Band N were tried together on a charge under sec. 460 of 
the Penal Code, The principle evidence against all of them was that of an 
approver. Against A, B and M there was the further evidence that they 
produced certain portions of the property stolen on the night of the crime 
from the house where the crime was committed. With regard to R., it was 
proved that he was present when B pointed out the place where some of 
the property was dug up, but he did not appear to have said anything or 
given any directions about it :— Held, with reference to A, B and M, that 
it could not be said that their recont possession of part of the stolen pro- 
perty, so soon after it had been stolen, was not such corroboration of the 
approver’s evidence of their participation in the crime as entitled the Court 
to act upon his story in regard to those particular persons :—- Held that, in- 
asmuch as there was no sufficient material to warrant the inference of 
guilty knowledge on R's part, and, with regard to N, no property was found. 
with him or produced through his instrumentality, both R and N ought to 
have been acquitted.—8 Al. 509. 

See 10 B. L. R., 455, noted under sec. 30; 11 Bom. H. C. R., (A. Cr.) 
196, noted under sec. 30. 


134. No particular number of witnesses 
shall in any case be required for the proof of 
any fact. 


Number of witnesses. 





CHAPTER X. 
Or tHe Examination ox WITNESSES. 
135. The order in which witnesses are produced and examined 
Order of production and Shall be regulated by the law and practice for 
examination of witnesses. the time being relating to civil and criminal 
procedure respectively, and, in the absence of any such law, by the 
discretion of the Court. 

136. When either party proposes to give evidence of any fact, 

Judge to decide as to ad- the Jadge may ask the party proposing to give 
miasibility of evidence. the evidence in what manner the alleged fact 
if proved, would be relevant ; and the Judge shall admit the evidence, 
if he thinks that the fact, if proved, would be relevant, and not othér- 
Wise. 

If the fact proposed to be proved is one of which evidence is ad- 
missible only upon proof of some other fact, such last-mentioned fact 
must be proved before evidence is given of the fact first mentioned, 
unless the party undertakes to give proof of such fact, and the Court 
is satisfied with such undertaking. 

If the relevancy of one alleged fact depends upon another alleged 
fact being first proved, the Judge may, in his discretion, either per- 
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ing A’s motive for the assault, and evidence may be given of it, though no 
other evidence is given about the letter. 
145. A witness may be cross-examined as to previons statements 
Aiccaeceuninalion Mat made by him in writing, or reduced into writ- 
previous statements in ing, and relevant to matters in question, with- 
WHE: out such writing being shown to him, or being 
proved ; but, if itis intended to contradict him by the writing,* his at- 
ention must, before the writing can be proved, be called to those parts 
of it which are to be used for the purpose of contradicting him. 
146. When a witness is cross-examined, he may, in addition to 
Questions lawful in crosse the questions hereinbefore referred to, be asked 
examination. any questions which tend— 


(1) to test his veracity ; 

(2) to discover who he is, and what is his position in life, or 

(8) to shake his credit by injuring his character, althongh the 
answer to such questions might tend directly or indirectly to crimi- 
nate him, or might expose or tend directly or indirectly to expose him 
to a penalty or forfeiture. 

147. Ifany such question relates to a matter relevant to the suit 

When witness tobe com- oF proceeding, the provisions of section 132 
polled to anewer. shall apply thereto. 

148. If any such question relates to a matter not relevant to the 

guit or proceeding, except in Bo far as it affects 
ceca ee ied, the credit of the witness by injuring his char- 
and when witness compel- acter, the Court shall decide whether or not 
lod to answer. the witness shall be compelled to answer it, 
and may, if it thinke fit, warn the witness that he is not obliged to an- 
swer it, In exercising its discretion, the Court shall have regard to 
the following considerations :— 

(1.) Such questions are proper if iney are of such nature that the 
trath of the imputation conveyed by them would seriously affect the 
opinion of the Court as to the credibility of the witness on the matter 
to which he testifies : 

(2.) Such questions are improper if the imputation which they 
convey relates to matters so remote in time, or of such a character, that 
the trath of the imputation would not affect, or would affect in a slight 
degree, the opinion of the Court as to the credibility of the witness on 
the matter to which he testifies : 

(8.) Such questions are improper if there is a great disproportion 
between the importance of the imputation made against the witness’: 
character and the importance of his evidence : 


* This applies to place diaries See sec. 172, Act XX., 1882, 
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(4.) The Court may, if it sees fit, the draw, from the witness’s re- 
fasal to answer, the inference that the answer, if given, would be un- 
favonrable. * 

149. No such question as is referred to in section 148 ought to 

Q devine baie: be asked, unless the person asking it has rea- 
without reasonable gro- sonable grounds for thinking that the imputa- 
unde tion which it conveys is Well-founded. 


Illustrations. 


(a.) A barrister is instructed by an attorney or vakil that an import- 
ant witness is dakait. This is a reasonable ground for asking the wit- 
ness whether he is a dakait. 


(b.) A pleader is informed by a person in Court that an important 
witness is adakait. The informant, on being questioned by the pleader, 
gives satisfactory reasons for his statement. This is a reasonable ground 
for asking the witness whether he is a dakait. 


(c.) A witness, of whom nothing whatever is known, is asked at ran- 
dom whether he is a dakait. There are here no reasonable grounds for the 
question. 

(d.) A witness, of whom nothing whatever is known, being question- 
ed aa to his mode of life and means of living, gives unsatisfactory answers. 
This may be a reasonable ground for asking him if he is a dakait, 

150. If the Court is of opinion that any such question was ask- 

ed without reasonable grounds, it may, if it 
ae cia esl a was asked by any barrister, pleader, vakil, or 
ed without reasonable attorney, report the circumstances of the case 
grounds. to the High Court or other authority to which 
such barrister, pleader, vakil, or attorney, is subject in the exercise of 
his profession. 

151. Tbe Court may forbid any questions or inquiries which it 

Indecent and scandalous ‘egards as indecent or scandalous, although 
questions. such questions or inquiries may have some be- 
aring on the questions before the Court, unless they relate to facts in 
issue, orto matters necessary to be known in order to determine 
whether or not the facts in issue existed. 

152. The Conrt shall forbid any question which appears to it to 

Questions intended to be intended to insult or annoy, or which, 
insult or annoy. though proper in itself, appears to the Court 
needlessly offensive in form. 

153. When a witness has been asked, and has answered, any 

Bisliiden obucaucee ts question which is relevant to the inquiry only 
contradict answerstoques- in so far as it tends to shake his credit by 
fons testing veracity. injuring his character, no evidence shall be 
given to contradict him ; bat, if he answers falsely, -he may afterwards 
be charged with giving false evidence. 
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Exception 1.—I£ a witness is asked, whether he has been pre- 
viously convicted of any crime, and denies it, evidence may be given 
of his previous conviction. v 

Exception 2.—If a witness is asked any question tending to im- 
peach his impartiality, and answers it by denying the facts suggested, 
he may be contradicted. 

a Illustrations. 
(a.) A claim against an underwriter is resisted on the ground of frand. 


The claimant is asked whether, in {a former transaction, he had not 
made a fraudulent claim. He denies it. 


Evidence is offered to show that he did make such a claim. 
The evidence is inadmissible. 


(b.) A witness is asked whether he was not dismissed from a situation 
for dishonesty. He denies it. 


_ Evidence is offered to show that he was dismissed for dishonesty. 
The evidence is not admissible. 
(c.) A affirms that on a certain day he saw B at Lahore. 


A is asked whether he himself was not on that day at Calcutta. He 
denies it. 


Evidence is offered to show that A was on that day at Calcutta. 


The Evidence is admissible, not as contradicting A ona fact which 
affects his credit, but as contradicting the alleged fact that B was seen on 
the day in question in Lahore. 


In each of these cases the witness might, if his denial was false, be 
charged with giving false evidence. | 


(d.) A is asked whether his family has not had a blood-feud with the 
family of B, against whom he gives evidence. 

He denies it. He may be contradicted on the ground that the ques- 
tion tends to impeach his impartiality. | 

Note. 

See 11 Bom. H. C..R., (A. Cr.) 166, noted under sec. 5; 11 Bom, H. 
C. R., (A. Cr.) 90, noted under sec, 11. 

154. The Court may, in its discretion, permit the pereon who- 

Question by party to his calls a witness to put any questions to him 
own witness. which might be put in cross-examination by 
the adverse party. 
Note. 

The mere fact that at a Sessions trial a witness tells a different story 
from that told by him before the Magistrate does not necessarily make 
him hostile. The proper inference to be drawn from contradictions going 
to the whole texture of the story is not that the witness is hostile to this 
side or to that, but that the witness is one who ought not to be believed 
unless supported by other satisfactory evidence.—I. L. R., 18 Cal. 53. 

155. The credit of a witness may be impeached in the following 

Impeaching credit of wit- Ways by the adverse party, or, with the consent 
nese. of the Court, by the party who calis him :— 
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(1.) By the evidence of persons who testify that they, from their 
knowledge of the witness, believe him to be unworthy of credit ; 

(2.) By proof that the witness has been bribed, or has accepted* 
to offer of a bribe, or has received any other corrupt inducement to 
give his evidence ; ; 

(3.) By proof of former statements inconsistent with any part of 
his evidence which is liable to be contradicted ; 

(4.) When a man is prosecuted for rape or an attempt to ra- 
vish, it may be shown that the prosecutrix was of generally immoral 
character. ; 

Explanation.—A witness declaring another witness to be un- 
worthy of credit may not, upon his examination-in-chief, give reasons 
for his belief, but be may be asked his reasons in cross-examination, 
and the answers which he gives cannot be contradicted, though, if they 
are false, he may afterwards be charged with giving false evidence. 

Tlustrations. 

(a.) A sues B for the price of goods sold and delivered to B. 

C says that he delivered the goods to B. 

Evidence is offered to show that, on a previous occasion, he said that 
he had not delivered the goods to B. 

The evidence is admissible. 

(b.) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound’ 
of which he died. 

Evidence is offered to show that, on a preivous occasion, C said that 
the wound was not given by A orin his presence. 

The evidence is admissible, 

Notes. 

In a suit by one K claiming (tnter alia) a share in a business as heiress 
of A her father, the defendant pleading limitation, K, before the close of 
her case, put in evidence an entry in a Koran to shew that she wae born in 
1279, and in the cross-examination of M, a witness for the defence, put to 
him a letter purpoting to have been written by A toM, supporting K’s case. 
Upon M denying the genuineness of the Koran, and of certain words in the 
letter, it was proposed on behalf of K to give evidence in reply shewing 
that M had made statements to an attorney before the case inconsistent 
with his evidence, both as to the Koran and the letter. Held, that evidence 
might be given in reply as regards the Koran but not as regards the letter ; 
no substantive evidence having been given as to the latter before the close 
of the plaintiff’s case. Semble :—The expression ‘‘which is liable to be con- 
radicted” in sec. 155 (3) of the Evidence Act is equivalent to“ which is re- 
levant to the issue.”—I. L. R., 17 Cal. 344 


See 11 Bom. H. C. R., (A. Cr.) 166, noted under see. 5; 11 Bom. H. 
C. B., (A. Cr. ) 120, noted under sec. 91. 


156. When a witness whom it is intended to corroborate gives 


Oaiiitas: Asie as evidence of any relevant fact, he may be ques- 
corroborate evidence of tioned as to any other circumstances which he 
relevant fact, admissible. © observed at or near to the time or place at 


#* Bee seo. 11, Act XVIII. of 1872. 
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which such relevant fact occurred, if the Court is of opinion that such 
circumstances, if proved, would corroborate the testimony of the 
witness as to the relevant fact which he testifies. 

Illustration. 


A, an accomplice, gives an account of a robbery in which he took part. 
He describes various incidents unconnected with the robbery which occur- 
red on his way to and from the place where it was committed. 


Independent evidence of these facts may be given in order to corrobo- 
rate his evidence as to the robbery itself. 
157. In order to corroborate the testimony of a witness, avy for- 
mer statement made by such witness relating 
Former statements o f ; 
witness may be provedto ¢0 the same fact, at or about the time when 
corroborate after testi: the fact took place, or before any authority 
money as to same fact. ; ; 
legally competent to investigate the fact, may 
be proved. 
.—See 11 Bom. H. 0. R., (A. Cr.) 196, noted undor sec, 30. 
158. Whenever any statement relevant under section 32 or 33 is 
Witi-ieatiaea eee he proved, all matters may be proved, either in 
proved in connection with order to contradict or to corroborate it, or in 
proved statement relevant order to impeach or confirm the credit of the 
under section 82 or 83. : ; ; 
person by whom it was made, which might 
have been proved if that person had been called as a witness, and had 
denied upon cross-examination the truth of the matter suggested. 
159. A witness may, while under examination, refresh his ma- 
mory by referring to any writing made by 
himself at the time of the transaction con- 
cerning which he is questioned, or so soon afterwards that the Court 
considers it likely that the transaction was as that time fresh in his 
memory, | 
The witness may also refer to any such writing made by any 
other person, and read by the witness within the time aforesaid, if, 
when he read it, he knew it to be correct. is 
Whenever a witness may refresh his memory by reference to any 
Wien: wien winy oss document, he may, with the permission of 
copy of document to re- the Court, refer to a copy of sucb document :. 
fresh memory. Provided the Court be satisfied that there is 
sufficient reason for the non-production of the original, 
An expert may refresh his memory by reference to professional 
treatises. 


© 


Refreshing memory. 


Notes. 

The plaints and records in a number of suits upon bonds instituted by 
the same plaintiff against different persons destroved by fire. The suits 
were re-instituted, and duplicate copies of the plaintiffa were filed. The 
only evidence of the contents of the bonds, from which the plaints were 
prepared, consisted of'a register kept by the plaintiff's gomasthas of the 
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names of the executants of the bonds,the matter in reapect of which the bonds 
had been given, the amounts dae thereunder, and the names of the attesting 
witnesses. From this register the duplicate plaints had been prepared. 
Held that, though the register was not secondary evidence of the con- 
tents of the bonds, yet it was a document which might be referred to by a 
witness for the purpose of refreshing hia memory, under seo. 159 of the 
Evidence Act.—I. L. R., 5 Cal. 353. 
See 11 Bom. H. C. B., (A. Cr.) 120, noted under sec. 91. 


160. A witness may also testify to facts mentioned in any sach 
masliniouy Neo tasin vated document as is mentioned in section 159, al- 
iadocument mentionedin though he has no specific recollection of the 


section 169. facts themselves, if he is sure that the facts 
were correctly recorded in the docament. 
TUustration. 


A book-keeper may testify to facts recorded by him in books regn- 
larly kept in the course of business, if ke knows that the books were cor- 
rectly kept, although he has forgotten the particular transactions entered. 

161.* Any writing referred to under the provisions of the two 

RINNE “OF bdporse: parts last preceding sections must be produced and 
asto writing used to ree shown to the adverse party, if he requires it ; 
SrOed MERION: such party may, if he pleases, cross-examin 

the winess thereupon. ° 

162. A witness summoned to produce a document shall, if it is 
in his possession or power, bring it to Court, 
notwithstanding any objection which there 
may be to its production or to its admissibility, The validity of any 
such objection shall be decided on by the Court. 

The Coart, if it sees fit, may inspect the document, unless it re- 
fers to matters of State, or take other evidence to enable it to deter- 
mine on ite admissibility. 

If for such a purpose it is necessary to cause any document to 
be translated, the Court may, if it thinks fit, 
direct the translator to keep the contents 
secret, unless the document is to be given in evidence, and ; if the 
interpreter disobeys such direction, he shall be held to have commit- 
ted an offence under section 166 of the Indian Penal Code. 

163. When a party calls for a document which he has given the 

Giving: auc @eideucevat other party notice to produce, and such docnu- 
document called for and mentis produced and inspected by the party 
produced on notice. calling for its production, he is bound to give 
it as evidence, if the party producing it requires him to do so. 

164. When a party refuses to produce a document which he has 

Giles an elias had notice to produce, he cannot afterwards 
document, prodnetion of se the document as evidence, withont the 


* This section applies to police diaries. See sec. 172, Act X., 1882, 


Production of documents. 


Translation of documents, 
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which was refused on consent of the other party, or the order of 
moor: the Court. 
Tustration. 

A sues B on an agreement, and gives B notice to produce it. At the 
trial, A calls for the document, and B refuses to produce it. A gives se- 
ondary evidence of its contents. B seeks to produce the document itself 
to contradict the secondary evidence giveti by A, or in order to show that 
the agreement is not stamped. He cannot do so. 

165. The Jadge may, in order to discover, or to obtain proper 

Judge's power to pat proof of, relevant facts, ask any question he 
questions-or orfer produc- pleases, in any form, at any time, of any wit- 
tion. ness, or of the parties, about any fact relevant 
or irrelevant; and may order the production of any document or thing: 
and neither parties, nor their agents, shall be entitled to make any ob- 
jection to any such question or order, nor, without the leave of the 
Gonrt, to cross-examine any Witness upon apy answer given in reply to 
any such question ; 

Provided that the judgment must be based upon facts declared by 
this Act to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to 
compel any witness to answer any question, or to produce any docu- 
ment, which such witness would be entitled to refuse to answer or 
produce under sections 121 to 181, both inclusive, if the question were 
‘asked, or the document were called for, by the adverse party ; nor 
tkall the Judge ask any question which it would be improper for any 
other person to ask under section 148 or 149; nor shall he dispense 
with primary evidence of any document, except in the cases herein- 
before excepted. 

Note—See I. L. B., 10 Bom. 185; 5 Cal. See 614; 11 Bom. H. C.B., 
(A. Or.) 166, noted under sec. 5. 

166. In cases tried by jury or with assessors, the jury or asses- 

Power of jury orastessors S0T8 may put any questions to the witnesses 


to put question. through or by leave of the Judge, which the 
Judge himself might put, and which he considers proper. 
eee pees 


CHAPTER XI. 
Or Iueropre ApMission and Resection OF Evipence. 

167. The improper admission or rejection of evidence shall not 

No new trial for impro- be ground of itself for a new trial or reversal 
per admission or rejection of sny decision in any case, if it shall appear 
Seo to the Court before which such objection is 
raised that, independently of the evidence objected to and admitted 
there was sufficient evidence to justify the decision, or that, if the re. 
jected evidence had been received, it ought not to have varied the 
decision. , . 
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SCHEDULE. 
EXNACTMENTS REPEALED. 
(See Section 2.) 
No. and year. » Title. Extent of repeal. 





Stat, 26 Geo. ITI., 
cap. 57. 


Stat. 14 and 15 
Vic., cap. 99. 


Act XV of 1852. 
Act XIX of 1853. 
Act II of 1855... 


Act XXV of 1861. 


Act I of 1868 ... 


For the further regulation of the 
trial of persons accused of certain 
offences committed in the East 
Indies ; for repealing so much of 
an Act, made in the twenty-fourth 
year of the reign of hia present 
Majesty (intituled ‘An Act for the 
better regulation and management 
of the affairs of the East India 
Company and of the British pos- 
sessions in India, and for establish- 
ing a Court of Jadicature for the 
more speedy and effectual trial of per- 
sons accused of offences committed 
in the Kast Indies’), as requires the 
servants of the East India Company 
to deliver inventories of their est- 
ates and effects, for rendering the 
laws more effectual against per- 
sons unlawfully resorting to the 
East Indies ; and for the more easy 
proof, in certain sases, of deeds 
and writings executed in Great 
Britain or India. 

To amend the Law of Evidence. 


To amend the Law of Evidence. 


To amend the law of Evidence 
in the Civil Courts of the East India 
Company in the Bengal Presidency. 

For the farther improvement of 
the law of Evidence. 


For simplifying the procedure 
of the Courts of Criminal Judi- 
cature not established by Royal 
Charter. 

The General Clauses Act, 1868. 


1 67 


Section 11, and 
so much of section 
19 as relates to 
British India. 

So much as has 
not been hereto- 
fore repealed. 

Section 19, 


So much as has 
not been hereto- 
fore repealed. 
Section 287. 


Sections 7 and 8. 


a LAW OF EVIDENCE. [Seos. 1-2, 
ACT No. XVIII. OF 1891. 





Passep on tae Ist Octoser 1891. 


An Act to amend the law of Evidence with respect to Bankers’ Books. 
Warreas it is expedient to amend the Law of Evidence with res- 
‘pect to Bankers’ Books ; it is hereby enacted as follows :— 
Title, extent and com- 1. (1) This Act may be called the Ban- 
‘mencenent. kers’ Books Evidence Act, 1891. 
(2) It extends to the whole of British India ; and 


(8) It shall come into force at once. 
9, In this Act, unless there is something 


Definitions. repugnant in the subject or context,— 


(1) “ Company” means a company registered under any of the en- 
actments relating to companies from time to time in force in British 
India, or incorporated by an Act of Parliament or of the Governor- 
General in Council, or by Royal Charter or Letters Patent :— 

(2) “ bank” and “ banker” mean— 

(a) avy company carrying on the business of bankers ; 

(d) any partnership or individual to whose books the provisions 
of this Act shall have been extended as hereinafter provided :—~ 

«* (9) any post office savings bank or money order office.”* 

(8) “ bankers’ books” inclade ledgers, day-books, cash books, ac- 
count-books and all other books used in the ordinary business of a 
bank :— 

(4) “ legal proceeding’? means any proceeding or inquiry in which 
evidence is or may be given, and includes an arbitration : 

(5) ‘* the Court” means the person or persons before whom a legal 
proceeding ia held or taken :— 

(6) * Judge” means a Judge of a High Court : 

(7) “ trial” means any hearing before the Court at which evidence 
is taken ; and 

(8) “ certified copy’? means a copy of any entry in the books of a 
bank, together with a certificate written at the foot of such copy that it 
is atrne copy of sach entry ; that such entry is contained iu one of the 
ordinary books of the bank, and was made in the usual and ordinary 
course of business ;and that sach book is atill in the custody of the bank, 
auch certificate being dated and subscribed by the principal accountant 
or manager of the bank with his name and official title. 

3. The Local Government may, from time to time, by notification 

Power to extend provi- in the official Gazette, extend the provisions of 
this Act to the books of any partnership or in- 


Bions af Act. 
® Thie clause hae been added by Act I of 1893, sec. 2. 
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dividual carrying on the business of bankers within the territories unde 
its administration, and keeping a set of not less than three ordinary 
account buoks, namely, a cash-book, a day-book or journal and a 
ledger, and may in like manner rescind any such notification. 
4. Subject to the provisions of this Act, a certified copy of any 
Mode of proof of entries etry in a bankers’ book shall in all legal pro- 
in backers’ books. ceedings be received as prima facie evidence 
of the existence of such entry, and shall be admitted as evidence of the 
matters, transsstions and accounts therein recorded in every case 
where, and to the same extent aa, the original eutry itself is now by law 
admisible, but not further or otherwise. 


5: No officer of a bank shall in any legal proceeding to whioh 
Casein which officer ce *2¢ bank is not a party be compellable to 
bank not compellable to produce apy bankers’ book the contents of 
produce buuks. which can be proved uncer this Act, or to 
appear as a witness to pruve the matters, transactions avd accounts 
therein recorded, unless by order of the Court or a Judge made for 
special cause. 


6. (1) Oo the application of any party to a legal proceeding, the 
Inspection of books by Court ora Jadge may order that such party 
order uf Court of Judge. = be at liberty to inspect and take copies of any 
entries in a bankers’ book for any of the purposes of such proceeding, 
or may order the bauk to prepare and produce, within a time to be 
specified in the order, certified copies of all such entries, accompained 
by a further certificate that no other entries are to be found in the 
books of the bank relevant to the matters in issue in such proceedings 
aud such farther certificate shall be dated and subscribec in manner 
hereinbefore directed in reference to certified copies. 

(2) Ao order auder this or the preceding section may be made 
either with or without sammoning the bank and shall be served on 
bank three clear days (exclusive of bank holidays) before the same is 
to be obeyed, unless the Court or Judge shall otherwise direct. 

(3) The bank may at any time before the time limited for obedience 
to any such order as aforesaid either offer to produce their booke at 
the trial or give notice of their intention to show cause against such 
order, and thereupon the same shall not be enforced. without further 
order. 


7. (1) The costs of any application to the Conrt or a Judge under 

or for the purposes of this Act and the costs of 

— any thing done or to be done under an order of 
the Court or a Judge made ander or for the purposes of this Act aball 
be in the discretion of the Court or Judge, who may farther order 
such costs or any part thereof to be paid to any party by the bank if 
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they have been incurred in consequence of any fault or improper delay 
on the part of the bank. 

(2) Any order made under this section for the payment of costs to 
or by a bank may be enforced as if the bank were a party to the pro- 
ceeding. 

(8) Any order under this section awarding costs may, on applica- 
tion to any Court of Civil Judicature designated in the order, be exe- 
cuted by such Court as if the order were a decree for money passed by 
itself : 

Provided that nothing in this sub-section shall be construed to 
derogate from any power which the Court or Judge making the order 
may possess for the enforcement of its or his directions with respect to 
the payment of costs. 


[ 535 J 
INDIAN OATHS. 
ACT No. X. OF 1873.* 


Passep on rue Sta ApriL 1878. 


An Act to consolidate the law relating to Judicial Oaths, and for 
other purposes. 


W2HEzzAS it is expedient to consolidate the law relating to judicial 
oaths, afirmations, and declarations, and to re- 
peal the law relating to official oaths, affrm- 
ations, and declarations ; It is hereby enacted as follows :— 


1.— Preliminary. 


1. This Act may be called “ The Indian 
Oaths Act, 1873 :” 
It extends to the whole of British India, and, so far as regards sub- 
jects of Her Majesty, to the territories of 
Native Princes and States in alliance with Her 
Majesty. 

2. [Repealed by Act XI. of 1873.) 

3. Nothing herein contained applies to proceedings before Courts 

Gaving of certain oaths Martial or to oaths, affirmations, or declarations 

and aflirmations. prescribed by any law which, under the pro- 
visions of the Indian Councils Act, 1861, the Governor-General in Coun- 
cil has not power to repeal. 


II.— Authority to administer Oaths and Affirmations. 


4. The following Courts and pereons are authorized to administer 
Authority to administer by themselves, or by an officer empowered by 
oaths aod affirmations. them in this behalf, oaths and affirmations in 
discharge of the duties or in exercise of the powers imposed or conferred 
upon them respectively by law:— 
(a) All Courts and persons having, by law or consent of parties, 
authority to receive evidence ; 
(b) The Commanding Officer of any military! station occupied by 
troops in the service of Her Majesty : provided 
(1) that the oath or affirmation be administered within the limits 
of the station, and 
(2) that the oath or affirmation be such as a Jastice of the Peace is 
competent to administer in British India. 
® This Act has been declared in force in Upper Burma generally.—See the First 
Part of the Second Schedule to Act XX. of 1886. 
It is incladed in the Schedale to the Santal Parganas Laws Regulacion, II. of 1886 


See Gazette of India, 23nd Oct. 1881, Pt. I., p. 504, 23rd ou 1876, Pt, I., p. 606 
and 6th Aug. 1676, Pt, I,, p. 417. 


Preambk. 


Short title. 


Local extent. 
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Note. 

The plaintiff in a suit, which had been referred to arbitration, offered 
before the arbitrator to be bound by the evidence of the defendant given on 
a certain oath. With the arbitrator's consent the defendant accepted such 
offer, gave evidence on such oath. The arbitrator made an award in: 

with the evidence so given. The plaintiff objected to the award, 
not on any of the grounds mentioned in secs. 520 and 521 of the Civil Pro- 
cedure Code, bat on the ground that the Provedore of the arbitrator had 
been illegal. The Court disallowed this objection, and gave a judgment 
and decree in accordance with the award Held by Srraicat, J.—That sach 
decree, being in accordance with the award, was not appealable. Feld by 
Sroart, C. J.—That the award not being open to objection on any of the: 
grounds mentioned in secs, 520 and 521 of the Civil Procedure Code, and 
the decree being in accordance with the award, the decree was not appeale 
able, Held by OuprieLp, J.—That the procedure adopted by the arbitrator: 
being illegal, not being warranted by the Oaths Act, and there being in re-: 
ality no award withbiu the meaning of the Civil Procedure Code, the de-. 
eree, therefore, was appealable, Per Sruagt, C. J—That the procedure of 
the arbitrator did not require to be warranted by the Oaths Act, as he was. 
entitled by virtue of his office to proceed as he did —I. L. R., 4 Al. 283, 


ITI.—Persons by whom Oaths or affirmations must be made. 

Oaths or affirmations to 5. Oaths or Affirmations shall be made 
be made by— by the following persops :— 

(a) all witnesses, that is to say, all persons whe may lewfully be 
examined, or give, or be required to give, evi. 
dence by or before any Court or person having, 
by law or consent of parties, authority to examine such persons or to 
receive evidence : 


witnesses : 


(b) interpreters of questions put to, and 
evidence given by, witnesses, and 
jurors. (c) Jarore. 
Nothing herein contained shall render it lawful to administer, in 
@ criminal proceeding, an oath or affirmation to the accused person, or 
necessary to administer to the official interpreter of any Court, after 
he has entered on the execution of the duties of his office, an oath or 
affirmation that he will faithfully diacharge those duties. 
Affirmation by natives or 6. Where the witness, interpreter, or 
by, Persona objecting to joror, isa Hindu or Mubammadan, 
or has an objection to making an oath, 
~ be shall, instead of making an oath, make an affirmation. 
In every other case, the witness, interpreter, or juror, sball make 
an oath. 


interpreters : 


Notes. 


Bes. 6 af the Oaths Act (X of 1873) imperatively requires that on 
person shal) testify as a witness except on oath or affirmation ; snd, not- 
withatanding see. {3 of the same Act, the evidence of a child of eight or 
mine years is inadmissible if it has been advisedly recorded, without 
apy oath of d The Queen v. Sowa Bhogta dissented from. The 
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nature of jadicial oaths and affirmations and the history of Indian legisla- 
tion on the subject discussed.—I. L. B., 10 Al. 207. 

Having regard to the language of the Oaths Act (X of 1873) a Court 
has no option, when once it has elected to take the statements of a person 
as evidence, but to administer to such person either an oath or affirmation 
as the case may require. Queen-Empress v, Marn referred to. In a trial 
for murder before the Court of Session, one of the witnesses was a boy of 
twelve years of age, and, in answer to questions put by the Sessions Judge, 
he said that he worshipped Debi and understood the difference between 
truth and falsehood, that he did not know what would be the consequences 
here or hereafter of telling lies, but that he would tell the trnth. The Ses- 
sions Judge proceeded to record the boy’s statement, but without adminis- 
tering to him any oath or affirmation. Held that there was nothing in the 
Jaw to sanction this procedure on the part of the Judge. The High Court 

uired the attendance of the boy and of the accused, and, having satia- 
fied iteelf of the competency of the former to depone as a witness, examined 
him as to his account of what had occurred.—11 Al. 183, 


IV.—Forms of Oaths and Affirmations, 


7. All oaths and affirmations made under section 5 shall be ad- 
Forms of oaths and afirm- ™inistered according to such forms as the 
ations. High Court may from time to time prescribe,* 

And until any sach forms are prescribed vy the High Court, such 
oaths and affirmations shall be administered according to the forms 
now in uée. 

. Bzplanation.— As regards oaths and affirmations administered in 
the Court of the Recorder of Rangoon and the Court of Swall Causes 
of Rangoon, the Recorder of Rangoon shall be deemed to be the High 
Conrt within the meaning ot this section. 

8. Ifany party to, or witness in, any judicial proceeding, offers 

Power of Courttotender ¢0 give evidence on oath or solemn affirmation 

certain oaths. in any form common amongst, or held binding 

by, persona of the race or persuasion to which he belongs, and not re- 

pugnant to justice or decency, and not purporting to affect any third 

person, the Court may, if it thinks fit, notwithstanding anything herein- 
before contained, tender such oath or affirmation to him. 

Notes. 

The provisions of secs. 8—}1 of the Indian Oaths Act (X of 1873) do 
not apply tocriminal proceedings. The expression “ party to a judicial 
proceeding” in sec. 8 of the Act does not include either the complainant or 


the eccused in a criminal case. In the course of a trial on a charge of as- 
sault the complainant's pleader agreed to be bound by the evidence on oath 
of a material witness, provided he swore on the gita (a sacred book of the 
Hindus). The witness took the required oath, and stated that there was. 
no assault, but merely a taking hold of theband. The Magistrate did not 
believe this witness, and proceeded with the trial. He convicted the ac- 
cused on the other evidence in the case, and sentenced him toa fine of 


* Calextta Gazette, Och Aug. 1878, p. 984; North-Western Provinces Gazette, . 
3ed May 1873, p. 604; Panjab Guzette, 15th May 1878, Pe. III. p. 209. : 
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Re. 25. Held, that the Magistrate was not bound to decide the case on the 
evidence of the witness who swore the special oath.—I.L.B., 13 Bom. 389. 


The matters in dispute in a suit were, by the desire of the parties to 
the suit, referred to arbitration. During the investigation of these matters 
by the arbitrators the plaintiff offered to be bound by the oath of the de- 
fendant administered on the Koran. The defendant agreed to take such 
oath, and such oath was accordingly administered to him by the arbitra- 
tors, and bis evidence taken, and an award made based on the evidence so 
taken. On special appeal to the High Court by the plaintiff, he objected 
for the firat time, the objection not having been taken in his memorandam 
of special appeal, that the arbitrators were not legally competent to admi- 
nister such oath, and the evidence so taken could not form a valid basis of 
an award, and the award wastherefore void. Held, per Pearson, J., (SPANKIE 
J., dissenting) with reference to the legal competency of the arbitra- 
tors to administer the oath, that the objection was good, and that the arbi- 
trators had no power to administer the oath. Per Pzarson, J., Spankie, d., 
doubting, that as the objection was one which vitally affected the procedure 
of the arbitrators it could not be ignored, although it was not preferred in 
the lower Courts, and was not to be found in the memorandum of special 
appeal, Per Psarson, J., that the statement of the defendant made on an 
oath illegally admiistered could not form a valid basis of an award, and 
the award was void and should be set aside. Per Sranxisz, J., that the 
plaintiff having offered to be bound by the oath, and the defendant having 
agreed to take it, the plaintiff was bound by the evidence given on such 
oath, and that as the arbitrators had, by law and consent of parties, autho- | 
rity to receive the evidence of the defendant, the substitution by them of 
an oath on the Koran for an affirmation did not, under the provisions of 
seo, 13 of Act X of 1873, invalidate such evidence, and consequently ren- 
der the award based on such evidence void.—1 Al. 535. 


The plaintiffs and some of the defendants in a suit agreed that the 
matters in difference between them in the suit should be decided in accord- 
ance with the statoment made on oath by one J after he had made a local 
inquiry into such matters. The Court trying the suit accordingly directed 
that J should be examined on a certain day. Before J was examined, the 
defendants objected to the case being decided in accordance with J’s evi- 
dence, but the Court disallowed the objection, and having taken J’s state- 
ment on oath, decided the case in accordance therewith. Held by Sruarr, 
C. J.—That the provisions of secs. 8 to 12 of Act X of 1873 were not ap- 
plicable to the reference of the case to J; that such reference was in the 
nature of a reference to arbitration under the Code of Civil Procedure ; that 
it would have been valid and binding on the parties had all the defend- 
ants joined in it ; but that, as all the defendants did not do so, the pro- 
ceediugs were illegal, and they should be set aside and the suit be decided 
on the merits. Held by O.prietp, J.—That the reference of the case to J 
was not made under, or governed by, the provisions of the Civil Procedure 
Code relating to arbitration, and, therefore, the defendants were competent 
to revoke the agreement; and that, assuming the reference was made 
ander the provisions of the Oaths Act, there was no rule of law prohibiting 
the revocation of such a reference, and,therefore, the defendants were com- 
potent to revoke the same.—4 Al. 302. 


Court may ask party or 9. If any party to any jadicial proceed- 
——— = hetiee - will jing offers to be bound by any such oath or 
i} © oat 5 bos e e e ad ° 
vasite parte?” solemn affirmation as is mentioned in section 
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8, if such oath or affirmation is made by the other party to, or by any 
witness in, such proceeding, the Court may, if it thinks fit, ask such 
party or witness, or cause him to be asked, whether or not he will make 
the oath or affirmation : 


Provided that no party or witness shall bs compelled to attend 
personally ia Coart solely for the purpuse of answering such question. 
Notes. 

The decision of a question of title in issue between the parties toa 
suit in accordance with the provisions of the Indian Oaths Act is not an 
adjadication which will operate as an estoppel when the same question of 


title is again raised in another suit between the same parties.—I. L. R., 6 
Madr. 259. 


Anu agent, holding a power of attorney authorizing him to act and ap- 
pear for a party to a suit, cannot bring the suit toa close by offering to be 
bound by the oath of the opposite party in a particular form. Nor cana 
pleader so bind his client. Under the Indian Oaths Act (X of 1873) no 
person but the party himself can make such an offer as is contemplated ia 
sec.; 9.—14 Bom. 455. 


[Gee I. L. R., 18 Bom. 389 & 4 Al. 302, noted under sec. 8. 
10. If such party or witness agrees to make such oath or affirm- 
Administration of oath if ation, the Court may proceed to administer’ it, 
accepted. or, if it is of such a nature that it may be more. 
conveniently made out of Court, the Oourt may issue a commission to 
any person to administer it,and authorize him to take the evidence of 
the person to be sworn or affirmed, and return it tothe Court. 
Notes. 


Where a cause had been decided under the provisions of secs. 10 and 
11 of the Oaths Act (Act X of 1873) with reforence totbe depositions of a 
person appointed by agreement of the parties as referee, and where, after 
the death of the referee, on an appeal being preferred against the decree so 
based upon those depositions, it was found that the said depositions did 
not fully cover the questions in issue between the parties: Held, that the 
case should be remanded to the lower Court for disposal according to the 
usual procedure.—I. L. R., 13 Al. 386, 


See I. L. R., 13 Bom. 389, 1 Al. 535 & 4 Al, 302, noted under sec. 8, 


es dbusaccanacineigec cas 11. The evidence so given shall, as against 
ngaingt persou offering to the person who offered to be bound as afore- 
ones suid, be conclusive proof of the matter stated. 
Note. 
See I. L. R., 5 Madr. 259, noted under sec. 9; 13 Bom. 389, & 4 Al. 
302, noted under sec. 8 ; 13 Al. 386, noted under sec. 10. 
12. Ifthe party or witness refuses to muke the oath or solemn 
Procedure in case of re- #{armation referred to in section 8, he shall not 
fusal to make oath. be compelled to make it, but the Court shall 
record, as part of the proceedings, the n:ture of the oath or affirmation 
| proposed, the facts that he was asked whether he would make it, and 
11 68 
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that he refused it, together with any reason which he may assign for 
his refusal. 

wote,—See I. L. B., 4 Al. 302, noted under sec. 8. 

V.— Miscellaneous. 

18. No omission to take any oath or make any affirmation, no 
Pcsadeatvew eid evilenes substitution of any one for any other of them, 
not invalidated by omission and no irregularity whatever in the form in 
OF cuth or ariegalarity. which any one of them is administered, shall in- 
validate any proceeding or render inadmissible any evidence whatever, 
in or in respect of which such omission, substitution, or irregularity took 

place, or shall affect the obligation of a witness to state the truth. 

Notes. 

The word “ omission” in sec. 13 of Act X of 1873 includes any omis- 
rion, and is not limited to accidental or negligent omissions. (Jackson, J., 
dissented.)—14 B. L. R., 294, 

Sec. 13 of Act X of 1873 does not render the evidence of a child of 
nine years of age inadmissible, if the evidence has been advisedly, angnot 
by an omission, rec»rded without any oath or affirmation.—1l4 B. L. R., 
295 note. 

At a trial on a charge of murder one of the witnesses for the prosecu- 
tion was 4 girl about ten years old. The Sessions Judge allowed her to be 
examined without administering any oath or affirmation, as it was found 
that she did not understand the nature of either. The prisoner’s counsel 
objected to the admissibility of her statements, but the objection was over- 
roled, and the prisoner waa convicted of murder and sentenced to death, 
Held per Jarovine, J., that the girl’s evidence was admissible. The “ omis- 
sion’ referred to in sec. 13 of the Indian Oaths’ Act (X of 1873) includes 
any kind of omission, and is not restricted to accidental or negligent omis- 
sions. Queen v. Sowa Bhogta (14 B. i, B., 294,8. C.; 23 W. BR. A., 1) ap- 
proved, and Queen-Empress v. Maru (I. L. B., 10 Al. 207) dissented from. 
—16 Bom. 359. 

See I. L. R., 1 Al. 535, noted uader sec. 8; 10 Al. 207, noted under 
sec. 6. 

14. very person giving evidence on any subject before any 
Persons giving evidence Court or person hereby authorized to adminis- 
bonnd to state the truth. ter oaths and affirmations shall be bound to 


state the trath on such subject.* 
15. The Indian Penal Code, sections 178 and 181, shall be con- 
Amendment of Act XLV 8trued as if, after the word “oath,” the words 
of 1860, seca. 178 and 181.“ or affirmation” were inserted. 


16. Subject to the provisions of sections 3 and 5, no person ap- 
pointed to any office shall, before entering on 
the execution of the duties of his office, be re- 
quired to make any oath or to make or subscribe any affirmation or 
declaration whatever. 


* Compare Act XLY. of 1860, sec, 191, 


Official oaths abolished. 
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PRISONERS TESTIMONY. 


ACT No. XV. OF 1869.* 
Passep ON THE 4TH JUNE 1869. 
An Act to provide facilities for obtaining the evidence and appearance 
of prisoners, and for service of process upon them. 
Wauenreas it is expedient to provide facilities for obtaining the 


evidence and appearance in Court of prisoners, 


aud for service of process upon them ; It is 
hereby enacted as follows :— 


Preamble. 





PART I. 

PRELIMINARY. 

1. This Act may be called “The Pri- 
soners’ Testimony Act, 1&69,” 

Q. For the purposes of this Act, the Courts of Small Canses es- 

Presidency Small Cuuso tablished+ within the local limits of the ordi- 
Courts, nary original civil jurisdiction of the High 
Courts of Judivature at Fort William, Madras, and Bombay, and the 
Courts of persons exercising the powers of a 
Presidency Magistrate within} the same limits, 
shall be deemed to be respectively subordinate to the said High Courts. 
Seige 
PART II. 
Brinaina tp Prisoners. 
3. Any Criminal Court not inferor to the Court of a Subordinate 
Criminal Courts may Magistrate of the first class may in its discre- 

make orders under Act. tion, if it appear that the testimony of any per- 
son confined in any jail situate within the local limits of its appellate 
jorisdiction, if the Criminal Court be a High Court, or, if it be not a 
High Conrt, then within the local limits of the appellate jurisdiction 
of the High Court to which it is subordinate, is material in any matter 
depending in such Criminal Court, or if a charge of an offence against 
such person is made or pending, make an order in the form in Schedule 
A or Schedale B (as the case may be) to this Act annexed, directed to 
the officer in charge of the said jail. 

4. Any Civil Court may in its discretion, if it appear that the 


Civil Courts may make testimony of any person confined in any jail 
orders under Act. situate within the local limits of its appellate 


Short title. 


Presidency Magistrates. 


® Declared to apply to the whole of British India, except the Scheduled District 
by Act XV. of 1874. 


¢ Seo Act XV of 1882. t See Act X. of 1883, sec. 3. 
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jurisdiction, if the Civil Court be a High Court, or, if it be not a High 
Coart, then within the local limits of the appellate jurisdiction of the 
High Court to which it is subordinate, is material in any matter depend- 
ing in sach Civil Court, make an order in the form in the said Schedule 
A, directed to the officer in charge of the said jail. 


5. When such order is made in any civil matter pending in a 
Court to countersign ors Court subordinate to the Court of the District 
dere. Judge, or in any Court of Small Causes situate 
outside the local limits of the ordinary original civil jurisdiction of the 
High Courts of Judicature at Fort William in Bengal, Madras, and 
Bombay it shall not be forwarded to the officer to whom it is directed, 
or acted upon by him, until the same shall have been submitted to, 
and countersigned by, such Judge or the District Judge within the local 
limits of whose jurisdiction such Court of Small Causes is situate. 


Every order so submitted shall be accompanied by a statement, 
Statement of facts ne- Under the hand of the Judge, of the facts 
cessituting order. which, in his opinion, render such order ne- 
cessary, and the District Judge may, after considering such statement, 
decline to countersign the order. 


6. When any person, for whose attendance an order as here- 
ee ee eee inbefore mentioned shall be made, is confined 
throngh Magistrate of dis- 19 any district other than that in which the 
Nip ac personiscon- Qourt making or countersigning the order is 
situate, the order shall be sunt by the Court by 
which it shall have been niade or countersigned to the Magistrate of 
the district or divison of a district in which the said person is confined, 
and such Magistrate shall cause it to be delivered to the officer in 
charge of the jail in which such person is confined. 


4%. In any case in which a person is confined in a jail within the 
Order by High Court for local limits of the ordinary original civil juris- 
removal of person confined diction of any of the High Courts of Judicature 
eines vanes renee at Fort William, Madras, and Bombay, or in 
required. a jail more than one hundred miles distant 
from the place where any Court, subordinate to a High Court, in which 
his evidence is required, is held, the Jadge or presiding officer of the 
Court in which the evidence is so required shall, if he think it expedient 
that such person should be removed under this Act for the purpose 
of giving evidence in such Court, and if the said jail is situate within 
the local limits of the appellate jurisdiction of the High Court to which 
such Court is subordinate, apply in writing to the same High Court 
and such High Court may, if it think fit, make an order in the form in 
the said Schedule A, directed to the officer in charge of the said jail. 
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The High Court making the order shall send it to the Magistrate 
of the district or division of a district in which the person named there- 
in 18 confined, and such Magistrate shall cause the order to be deliver- 
ed to the officer in charge of the jail in which such person is confined. 


For the purposes of this Act, every jailin Lower Burma shall be 
deemed to be situate within the local limits of the appellate jurisdic- 
diction of the Judicial Commissioner, and the Recorder of Rangoon 
may issue orders under this section or section 3 or 4, and may also 
issue commissions under Part III. of this Act, in any jail in Lower 
Burma.* 


8. In any case in which a person is confined within a jail situate 
Persona confined bevona Leyoud the local limits of the appellate juris- 
limits of appellate jurisdic diction of a High Court, any Judge of such 
Honor Si RnS Ours Court may, if he think it expedient that such 
person should be removed under this Act for the purpose of giving 
evidence in any criminal matter in such Court or in any Court subor- 
dinate thereto, apply in writing to the Local Government within the 
territories subject to which the said jail is situate ; and such Govern- 
ment may, if it think fit, direct that such person shall be so remove), 
subject to such rules regulating the escort of such prisoners as the 
3 Governor-General of India in Council may, from time to time, pres- 
“cribe. 


To obtain the removal of a person cagfined in a jail situate beyond 

. the limits of Lower Burma for the purpose of giving evidence in any 
criminal matter in any Court within the local limits of the ordinary 
civil jurisdiction of the Recorder of Rangoon, the Recorder shall have 
the power conferred on a Judge of a High Court by the former part of 
thia section, and the other provisions of such part shall, mutatis mutan- 
dis, apply.* 

9. Upon delivery of any order under this Act to the offfcer in 
charge of the jail in which the person named 
therein is confined, such officer shall cause him 
‘to be taken to the Court in which his attendance is required, so as to 
' be present in such Court at the time in such order mentioned ; and 
‘shall cause him to be detained in custody in or near the Conrt until he 
shall have been examined, or until the Judge or presiding officer of 
such Court shall authorize him to be taken back to the jail in which 
he was confined. 


Prisoner to be brought up. 


P 10. The Governor-General of India in 
ower to Government to : 

empt certain prisoners Council or the Local Government may, from 
‘om operation of Act. to time, by notification in the Official 





* Thia paragraph hag been snbstituted by Act XI. of 1889, sec. 98. 
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and whenever it shall appear to any such Court that the evidence 
of 8 person confined in any juil so situate, and more than ten miles dis- 
tant from the place at which snch Coart is held, is material in any 
such matter, 
and in any case in which the District Judge shall, ander section 
d, have declined to countersign the order for removal, 

the Court may, if it think fit, issue a commission uuder the pro- 
visions of the Code of Civil Procedure for the examination of such per- 
son in the jail in which he is confined. 

13. Whenever it shall appear to any High Court that the evi- 
Seat: _ dence of a person confined in a jail situate 
Commission for exami- tote ‘ a 

nation of prisoners beyond beyoud the local limits of its appellate juris- 
limits of appellate jurise diction is material in any civil matter depend- 
ee ae ing before such Court or before any Court sub- 
ordinate thereto, the High Court may, if it think fit, issue a com- 
mission under the provisions of the Code of Civil Procedure* for the 
examination of such person in the jail in which he is confined. 
14. Every commission issned under section 12 or section 13 shall 
“" Gommiasion how tobe he directed to the District Court of the district 
directed. wherein the jail in which such person is con- 
fined is situate, and snch Court shall commit the execution of the com- 
mission to the officer in charge of such jail, or to such other person as 
the Court thinks fit. 





PARTIV. 
SERVICE OF Process ON PRIsONEEs. 
15.f When any process directed to any person confined in any 
Process how served on jail is issued from any Court, the same may 
prisoners. be served by exhibiting to the officer in charge 
of sach jail or prison the original of such process, and by depositing 
with him a copy thereof. 

_16.f Every officer in charge of a jail, upon whom any such service 
ere ree ee mentioned iu section 15 shall be made, 
itted ab prisoner’s Shall, as soon as may be, cause the copy of the 
i process so deposited with him to be shown and 
ned to the prisoner to whom it is directed, and shall thereapon 

upon such process a certificate signed by him that the prisoner 
the process is directed is a prisoner in the jail under his 
that he has received a copy thereof, 
tertificate shall be sufficient prima-facte evidence of the ser- 
process ; and, if the prisoner requests that the said copy 










of 1882, eec. 3. 
od 16 as relatesto process issued by a Civil Court has been 
7, sec. 3.—See now Act XIV, of 1682, secs. 87 and 88. 
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be sent to any other person, and provides the cost of so sending it, the 
said officer shall cause the same to be so sent through the post-office 
by registered letter. 

_ Note. 

Tn this case service of process had been made on the plaintiff, a pri- 
soner in the Presidency Jail. The service had been effected by leaving a 
copy of the summons with jeilor, as provided by sec. 15 of the Prisoners’ 
Testimony Act (XV of 1869), and the jailor had endorsed it in accordance 
with sec. 16. Pear, J., observed that the Court would take judicial notice 


0 i pieuater? of the jailor under sec. 16 of the above Act.—4 Bb. L. R., 
ae ) e 


a ee 
PART V. 
MisceLLANzEOUS. 
17. No order in avy civil matter shall be made by a Court under 
any of the provisions hereinbefore contained, 
notil the amonnt of the costs and charges of 
the execution of such order (to be determined by the Court) is depo- 
sited in such Couit. 

Provided that, if upon any application for such order it appear to 
the Court to which the application is made that the applicant has not 
sufficient means to meet the said costs and charges, the Court may pay 
the same out of any fund applicable to the contingent expenses of such 
Court, and every sum so expended may be recovered by Government 
from any person ordered by the Court to pay the same, as if it were 
costs of such recoverable under the Code of Civil Procedure.* 


18. Itshall be lawfal for the Local Government, and, in cases 
arising under section 8, for the Governor- 
General of India in Council to make rules,t 
consistent with this Act, 


Deposit of costs. 


Power to make rules. 





* See Act XIV. of 1882, sec. 8. 

+ Rules by the Governor-General in Council, under this section and asec. 10, for 
giving effect to the Prisoners’ Tostimony Act, 1869 in British Burmu—Home Department 
ee No. 644, dated 24th March 1870, Gazette of India, 26th March 1870, Part 
I., p. ; : 

Ditto, inthe Central Provinces—Home Department Notification, No. 1306, dated 7th 
September 1869, Gazette of India, 11th September 1869, Part J. p. 261. 

Ditto, in the Panjab— Home Department Notification, No. 1889, dated 2lst 7: 
tember 1869, Gazette of India, 25th September 1869, p. 300. : 

Ditto, in Coorg—Home Department Notification, No. 1891, dated 2lat S¢I-, 
1869, Gazette of India, 25ch September 1869, p 301. feat 

Ditto, in the North-Western Provinces—Home Department Notification ace 
dated 18th October 1869, Gazette of India, 16th October 1869, p. 886. purp 8p~ 

Ditto, in Oudh—Home Department Notification, No. 1725, dated 30% wit (og 
1869, Gazette of India, 44h December 1869, p. 400. : ) Me 

Ditto, in the Haidarabad Assigned Districte—Home Department Not: to : 

1814, dated 15th December 1869, Gesette of India, 18th December 1869, matio ad 

Rules made by the Lieutenant-Governor of Bengal under tp. 
ee Ciroular 6, dated 11th January 1870, Calcutta Gase’’: “_éath or 


Pp. pe Se : 
pi aed in section 
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(1) for regulating the escort of prisoners to and from the Court 
in which their presence is required ; 

(2) for regulating the amount to be allowed for the costs and 
charges of such escort ; and 

(8) for the guidance of officers in all other matters connected with 
tne enforcement of this Act; 

and from time to time to alter and add to the rules so made. 

19. All such rales, alterations, and additions shall be publish- 
ed in the official Gasette, and shall, from the 
date of such publication, be deemed to have 
the force of law. 

20. The Local Government may also 
ae cca faba declare in'each case what officer shall, fur the 
charge of jail. purposes of this Act, be deemed to be “ the 

officer in charge, of the jail.” 


TRE 


SCHEDULE A. 


Pablication of rules. 


Court of 
To the officer in charge of the (state name of jatl). 
You are hereby required to have the body of , Now & prisoner 


in , under safe and sure conduct before the ,at , on the day 
of next, by of the clock in the forenoon of the same day, 


there to give testimony in a cause now pending before [or in @ certain 
charge or prosecution now pending before = agatnet , or as the 
case may be], and after the said shall then and there bave given 
his testimony before the said , or the said shall dispense 
with his farther attendance, cause him to be conveyed under safe and sure 
conduct back to the said jail. 
day of 

A B. 

(Oountersigned) O D. 


—emnenpare 


SCHEDULE B. 
Court of 


To the officer in charge of the (state name of jatl). 
You are hereby required to have the body of , How B prisoner 
in , under safe and sure conduct before the » at , on the 
day of next, by of the clock in the forenoon of the same day, 
there to answer a charge now pending before , and, after such charge 
shall have been disposed of, or thesaid _— shall dispense with his further 
attendance, cause him to be conveyed under safe and sure conduct back to 
the said jail. 
day of 
A B. 
(Countersigned) C D, 
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PROBATE AND ADMINISTRATION. 


ACT No. V, OF 1881. 


Passep on tHE 21st January 1881. 


An Act to provide for the grant of Probates of Wills and Letters of Adminis- 
tration to the estates of certain deceased persons. 

Wurens it iaexpedient to provide for the grant of probate of 
wills and lettera of administration to the es- 
tates of deceased persons in cases to which the 
Indian Succession Act, 1863, does not apply ; It is hereby. enacted as 
follows.—. 


Preamble. 





CHAPTER I. 
PRELIMINARY. 


1. This Act may be called ‘The Probate . 
Shore title: and Administration Act, 1881 ;” 


Local extent. It applies to the whole of British India ;* 
and it shall come into force on the first day 
Dom mencemen?: of April 1881. , 


Note. 

An executor of the will of a deceased Mahomedan, since the Ist April 
1881, the date of the coming into force of the Probate and Administration 
Act (V. of 1881), cannot olaim to represent the estate of his testator until 
he has taken out probate.—I. L. R., 7 Bom. 266. 

2. Chapters II. to XILI., both inclusive, of this Act, shall apply 
in the case of every Hindu, Muhammadan, 
Buddhist, and person exempted under section 
882 of the Indian Succession Act, 1865, dying before, on, or after the 
said first day of April 1881 : 

Provided. that nothing herein contained shail be deemed to ren- 
der invalid any transfer of property duly made before that day : 

Provided also that, except in cases to which the Hindu Wills 
Act, 1860, applies,t no Court in any local area beyond thelimits of the 
towns of Calcutta, Madras and Bowbay, and the territories for the. 
time being administered by the Chief Commissioner of British Burma, 
and vo High Court in exercise of the concurrent jurisdiction over such 


* Seo Gasetie of India, 22nd Oct. 1881, Pt. I., p. 504. 

* The Hindu Wills Act, 1870, applies in the cases of Hindus, Jainas, 
Sikhs, and Buddhists in tbe territories subject to the Lieutenant-Governor 
of Bengal, and in the towns of Madras and Bombay. 


Personal application. 
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local area hereby conferred, shall receive applications for probate or 
letters of administration until the Local Government has, with the 
previous sanction of the Governor-General ia Council, by a notification 
in the official Gazette, authorized it so to do*, 


3.t In this Act, unless there be some- 


I ; : : : ° 
nterpretation-clause thing repngnant in the subject or context,— 


“ province” includes any division of British India having a Court 
of the last resort : 


“minor” means any peraon subject to the Indian Majority Act, 1875, 
who has not attained his majority within the meaning of that Act, and 
avy other person who has not completed his age of eighteen years ; 
and “minority ’ means the statns of any such person : 


‘¢ will’ means the legal declaration of the intentions of the testator 
with respect to his property, which he desires to be carried into effect 
after his death : 


‘ eodicil”? means an instrament made in relation toa will, and ex- 
plaining, altering, or adding to, its dispositions, Jt is considered as 
forming an additional part of the will: 


“ specific legacy” means a legacy of specified property : 

‘“ demonstrative legacy” meaus a legacy directed to be paid out of 
specified property : 

‘‘ probate” means the copy of a will certified under the seal of a 
Court of competent jurisdiction, with a graut of administration to the 
estate of the testator : 


* The following Courts have been authorized to receive applications 
for probate or letters of administration within the arcas mentioned,namely:— 

In Bengal: the High Court at Calcutta, throughout the territories snb- 
ject to the Lieutenant-Governor of Bengal, and all District Judges as de- 
fined in the Act, within the said territories and such judicial officers as the 
High Court may from time to time, appoint as District Delegates.—See 
Calcutta Gazette, 20th April 1881, Pt. I., p. 445. 

In the Panjab : the Chief Court, throughont the territories administered 
by the Lientenant-Governor of the Panjab, and all District!J udges, as define:i 
in the Act, within the said territories, and such judicial officers as the 
Chief Court may, from timo totime, appoint as District Delegates—See. 
Panjab Gazette, 6th Oct. 1881, Pt. I., p. 483. 


In the Andaman and Nicobar Islands: the Courta of the Deputy Su- 
perintendent and the Chief Commissioner.—See Gazette of India, 28th May 
1881, Pt. 1., -p. 214. 

In Aseam: the High Court at Calcutta, throughoot Assam, and all 
District Judges as defined in the Act, within the province, and such judicial 
officers as the High Court may, from time to time, appoint as District 
Delegates.—See Assam (razette, 27, Aug. 1&81, Pt. I., P. 337. 


+ Compare Act X. of 1865, 8. 3. 
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$ executor” means a person to whom the execution of the last will 
of a deceased person is, by the testator’s appointment, confided : 

“ admniniatrator” means a person appointed by competent authority 
t. <m nioter the estate of a deceased person when there is no executor : 
Ry» 

« District Judge” means the Judge of a principal Civil Court of 
original jurisdiction. 

Coreen Ss cercece ad] 
CHAPTER II. 
Or Geant or Psopate anv Larrers or ADMINISTEATION.* 

4. The executor or administrator, as the case may be, of a de- 
* SGisavasten ena peapent? ceused person, is his legal representative for 
of executor or administra- all purposes, and all the property of the de- 
tor. us such, ceased person vests in him as such. 

But nothing herein contained shall vest in an executor or adminis- 
tratur any property of a deceased person which would otherwise have 
passed by survivorship to some other person. 

5. When a will bas been proved and deposited in a Court of com- 

Administration with copy Petent jurisdiction, situated beyond the limits 
aunezed of authenticated of the province, whether in the British do- 
copy of will proved abroad) minions, or in a foreign country, and @ pro- 
perly authenticated copy of the will is produced, letters of adminis- 
tration may be granted with a copy of such copy annexed. 


Probate only to appointed 6. Probste can be granted only to an 
exeoulor. executor appointed by the will. 

Appointment express or 7. The appointment may be express or 
implied. by necessary implication. 


Illustrations. 

(a.) A wills that C be his executor if B will not. B is appointed exe- 
cutor hy implication. 

(b.) A gives a legacy to B and several legacies to other persons, among 
the reat to his danghter.in-law, C, and adda, “ but, should the within nam- 
ed C be not living, Ido constitute and appoint B my whole and sole 
ux-oateiz.” C is appointed executrix by implication. —_ 

(c) A appoints neveral persons executors of his will and codicils, and 
his nephew residuary legatee, and in another codicil are these words : “ I 
appoint my nephew my residuary legatee to discharge all lawful demands 
againat my willand codicils, signed of different dates.” The nephew is 
appointed an executor by implication. 

Persons to whom probate 8. Probate cannot be granted to any 


cannot be granted. person who is a minor or is of unsound mind. 


9. When several exeoutors are appoint- 
Br pd cheered ed, probate may be granted to them all simal- 
cadly or at different times. taneously or at different times. 


oe Ege OO 


* Compare Act X. of 1666, Pt, XIX. 
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A is an executer of B's will by express appointment, and C an executor 
ef it by implication. Probate may be granted to A and C at the same time, 
or to A first and then to C, or to C first, then to A. 

10. If. codicil be discovered after the grantof probate, a se- 

Sivavin: ‘estate! 26 parate probate of that codicil may be grant- 
codieil discovered after ed to the executor, if it in no way repeals the 
grant of probate. appointment of executors made by the will. 


Pe one Rey Tree If different executors are appointed by 
execrtors appointed by the codicil, the prohate of the will must be 
codicil. revoked, and a new probate granted of the will 
and the codicil together. 

11. When probate has been granted to several executors, and one 

Accrual ofrepresentation Of them dies, the entire representation of the 
to surviving executor. testator accrues to the surviving executor or 

executors. 

12. Probate of a will when granted establishes the will from the 
death of the testator, and renders valid all in- 
termediate acts of the executor as such. 

13. Letters of administration cannot be 

To whom administration . : : 
Bei didestetciy aeseag vi ne person who is a minor or is of 

14. Letters of administration entitle the administrator to al] 

Effect of letters ofad- Tights belonging to the intestate as effectually 
ministration. as if the adminietration had been granted at 
the moment‘after his death. 

15. Letters of administration do not render valid any intermedi- 

Acts not validated by te acts of the administrator tending to the 
ad miuistration. diminution:or damage of the intestate’s estate. 


Effect of probate. 


16. Whena person appointed,an execntor has not renounced the 
Qrici-ot dvsiniateation executorship, letters of administration shall 
where executor has not re- not be granted to any other person until a 
pounced: citation has been issued calling upon the exe- 
cutor to accept or renounce his execatorship ; 
except that, when one or more of several executors has or have 
proved a will, the Court may, on the death of 
the survivor of those who have proved, grant 
letters of administration without citing those who have not proved. 
17. The renunciation may be made orally in the presence of the 
Form and effect of renun- Jadge, or by a writing signed by the person 
ciation of executorship. renouncing, and when made shall preclude him 
from ever thereafter applying for probate of the will appointing him 
executor. 


Exception. 
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18. If the executor renounce, or fail to accept, the executorship 
Picicdure Wheexeas O'S the time limited for the acceptance or 
tor renounces or faile to refusal thereof, the will muy be proved, and 
accept within time limited. Jetters of administration wih a copy of the 
-will annexed may be granted to the person who would be entitled to 
administration in case of intestacy. 


Note. 


A testatrix by her wil] dedicated certain immoveable property to the 
sheba of an ido], and appointed an executrix whom she also constituted 
shebatt, and to whom she gave power to appoint the next shebatt. The exe- 
cutrix died without having made any such appointment, and thereupon 
an application was made by the sister’s son of the testatri: for letters of 
administration, with a copy of the will annexed, to be granted to him with 
respect to the debutter property :—Zeld, that sec. 45 of the Probate and 
-Administration Act authorized such agrantto bo made, inasmuch as no 
shebatt having been appointed, there still remained some portion of the 
estate of the testatrix to be administered :—Held, also, that the idol, being 
the cebiut que trust, was a “‘ beneficiary” within the meaning of that term 
‘as used in sec. 37 of the Act, and that as it could not undertake the man- 
agement of the estate, under that section administration might be granted 
to some person on its behalf :—Held, farther, that the applicant, the sister's 
son of the testatrix, being the heir in the absence of other nearer heirs, as 
such was entitled to letters of administration, as the original grant in res- 
_ HH had debufter property might have been made to him.—I. L. B., 13 

al. 370. 


Phin Ree eaeaee 19. When the deceased has made a will, 
rea a . 
legatee. Y but has not appointed an execntor, or 


when he has appointed an executor who is legally incapable or re- 
fuses to act, or has died before the testator, or before he has proved 
the will, or 

when the executor dies after having proved the will bat before he 
has administered all the estate of the deceased, 


an- universal or a residuary legatee may be admitted to prove the 
will, and letters of administration with the will annexed may be grant- 
ed to him of the whole estate, or of so much thereof as may be unad- 
ministered. 
Note. 


_A universal legatee is not entitled to probate, but only to letters of 
administration with the will annexed. Jn the goods of Radhika Mahan Sett 
not followed.—I. L. R., 19 Cal. 582. 


20.. When.a residuary legatee, who has a beneficial interest, sur- 
Right to administration vives the testator, but dies before the estate 
of representative of deceas- has been fully administered, his representative 
a iiaaciiga Aa cas has the same right to administration with the 
will annexed as such residuary legatee. 
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91. When there is no executor and no residuary legatee or repre- 
_.... @entative of a residuary legatee, or he declines 
Elegance ne ea or is incapable to act, or cannot be found, the 
siduary legatee, nor repre- person, or persons who would be entitled to 
sentative of such legates. + the administration of the estate of the deceas- 
ed if he had died intestate, or any other legatee having a beneficial in- 
terest, or a creditor, may be admitted to prove the will, and letters of 
administration may be granted to him or them accordingly. 


22. Letters of administration with the will annexed shall not be 
ae granted to any legatee otber than an universal 
Citation before grant of ‘ : ae 
administration to legates OF & residuary legatee, until a citation has been 
other than universal or re- jssued and published in the manner herein- 
saat after mentioned, calling on the next-of-kin to 
accept or refuse letters of administration. 
23. When the deceased has died intestate, administration of his 
To whom administration @S8tate may be granted to any person who, ac- 
may be granted. cording to the rales for the distribution of the 
estate of an intestate applicable in the case of such deceased, would ne 
entitled to the whole or any part of such deceased’s estate. 
When several sach persons apply for administration, it shall be 
in the discretion of the Court to grant it to any one or more of them. 
When no such peraon applies, it may be granted to a creditor of 
the deceased. 
Note.—See I. L. R., 13 Cal. 375, noted under sec. 18. 
enon 
CHAPTER III. 
Or Linirzp Geanrs.* 
(a)—Grants limited in Duration. 
24. When the will has been lost or mislaid since the testator’s 
‘ Probate of copy or draft death, or has been destroyed by wrong or ac- 
of lost will, cident, and not by any act of the testator, and 
® copy orthe draft of the will has been preserved, probate may be 
granted of such copy or draft, limited until the original or a properly 
authenticated copy of it be produced. 
25. When the will has been lost or destroyed, and no copy has 
Probate of contents of been made nor the draft preserved, probate 
lost or destroyed will. may be granted of its contents, if they can be 
established by evidence. 
26. When the will is in the possession of @ person, yesdiag ont 
Probate of copy where of the province in which application for pTo- 
original existe. bate is made, who has refused ‘or neglected to, 


" # Compare Act X, of 1865, Part XXX. (a) to ( f-). 
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deliver it up, but a copy has been transmitted to the executor, and it 
is necessary for the interests of the estate that probate should be grant- 
ed without waiting for the arrival of the original, probate may be 
granted of the copy so transmitted, limited until the will or an authen- 
ticated copy of it be produced. 
27. Where no will of the deceased is forthcoming, but there is 
Administration until will "eason to believe that there is a will in exiet- 
produced. ence, letters of administration may be granted, 
limited until the will or an authenticated copy of it be produced. 
| (b.)—Grants for the Use and Benefit of Others having Right. 
98.. When any executor is absent from the province in which 
Administration with will 2PPlication is made, and there is no executor 
annexed to attorney of ub- Within the province willing to act, letters of 
sent executor. administration with the will annexed may be 
granted to the agent of the absent executor, for the‘use and benefit of 
his principal, limited until he shall obtain probate or letters of adminis- 
tration granted to uimself. 
29. When any person to whom, if present, letters of adminis- 
Administration with will ‘ration with the will annexed might be gran- 
mauexed to gectigh of ab- ted, is absent from the province, letters of ad- 
ca seh tg Pct to ministration with the will annexed may be 
administer. granted to his agent, limited as above men- 
tioned, 
30. When a person entitled to administration in case of intestacy 
; is absent from the province, and no person 
Pepe pastigsieagoot) equally entitled is willing to act, letters of ad- 
tled to administer incase ministration may be granted to the agent of the 
CfA Omen e: ' absent person, limited as before mentioned. 


31. Whena minor is sole-executor or sole residuary legates, let- 
Administration daring ters of administration with the will annexed 
minority of sole executoror. may be granted to the legal guardian of such 
xecidonry -tognee. - minor, or to such other person us the Court 
shall think fit, until the minor has attained his majority, at which 
period, and not before, probate of the will shall be granted‘to him. 


_ 32. When there are two or more minor executors, and no exeou- 
tor who has attained majority, or two or more 
Bop pr poeta — tesiduary legatees, and no residuary legatee 
tors or residuary legates. = who has attained majority, the grant shall be 
limited until one of them has attained his majority. — 
38. Ifa sole exeoutor or a aole universal or residuary legates, or 
Administration for- agg. ® person who would be solely entitled to the 
and benefit of lunatic. estate of the intestate according to the rule* 


@ Sic, Read “ rales”. 
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for the distribution of intestates’ estates, applicable in the case of the 
deceased, be a minor or lunatic, letters of administration, with or with- 
out the will annexed, as the case may be, shall be granted to the per- 
son to whom the care of his estate has been committed by competent 
authority, or, if there be no such person, to such other person as the 
Coort thinks fit to appoint, for the use and benefit of the minor or 
lanatio, until he attains majority or becomes of sound mind, as the case 
may be. 
34. Pending any suit tonching the validity of the will of a de- 
Administration pendente ceased person, or for obtaining or revoking 
lite. any probate or any grant of letters of admin- 
istration, the Court may appoint an administrator of the estate of such 
deceased person, who shall have all the rights and powers of a gener- 
al administrator, other than the right of distributing such estate ; 
and every such administrator shall be subject to the immediate control 
of the Court, and shall act under its direction. 
(c.)—For Special Purposes. 
35. Ifany executor be appointed for any limited purpose speci- 
Probate limited to par- fed in the will, the probate shall be limited to 
pose specified in will. that purpose, and, if he should appoint an 
agent to take administration on his behalf, the letters of administra- 
tion with the will annexed shall accordingly be limited. 
36. ifanexecutor appointed generally give an authority to an 
Administration with will 2ttoruey to prove a will on his behalf, and the 
annexed limitedto particu- authority is limited to a particular purpose, 
ar ded the letters of administration with the will an- 
nexed ehall be limited accordingly. 


37. Where a person dies, leaving property of which he was the 
Administration imitedto 80le or surviving trustee, or in which he had 
trust-property. no beneficial interest on his own account, and 
leaves no general representative, or one who is unable or unwilling to 
act as such, letters of administration, limited to such property, may be 
granted to the beneficiary, or to some other person on his behalf. 
Note.— See I. L. R., 13 Cal. 376, noted under sec. 18. 


38. When it is necessary that the representative of a person de- 
Administration limited ceased be made a party to a pending suit, and 
to suit. the executor or person entitled to administra- 
tion is unable or unwilling to act, letters of administration may be 
granted to the nominee of a party in such suit, limited for the purpose 
of representing the deceased in the said suit, or in any other suit which 
may be commenced in the same or in any other Qourt between the par- 
ties, or any other parties, touching the matters at issue in the said suit, 
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and until a final decree shall be made therein and carried into complete 
execation. 
39. If, at the expiration of twelve months from the date of any 
oe probate or leiters of administration, the execu- 
Administration limited -_ 
to purpose of becoming oF or administrator to whom the same has or 
party to suit tobe brought have been granted is absent from the province 
Seer Serer: within which the Court that has granted the 
probate or letters of administration is situate, such Court may grant, to 
apy person whom it thinks fit, letters of administration limited to the 
purpose of becoming and being made a party to asuit tobe brought 
against the executor or administrator, and carrying the decree which 
may be made therein into effect. 
40. In any case in which it appears necessary for preserving the 
Administration limitea Property of a deceased person, the Court with- 
to collection and preserva- in whose district any of the property is situate 
tion of deceased’s property. may grant, to auy person whom such Court 
thinks fit, letters of administration limited to the collection and preser- 
vation of the property of the deceased, and giving discharges for debts 
due to his eatate, subject to the directions of the Court. 
41. When a person has died intestate, or leaving a will of which 
Appointment,asadminis- there is no executor willing and competent to 
trator, of person other than act, or where the executor is, at the time of 
pau ebagdabeer aed ‘cn. the death of such person, resident ont of the 
titled to administration. province, and it appears tothe Court to be ne- 
cessary or convenient toappoint some person to administer the estate 
or any part thereof other than the person who under ordinary circum- 
stances would be entitled to a grant of administration, the Judge may, 
in his discretion, having regard to consanguinity, amountof interest, 
the safety of the estate, and probability that it will be properly admi- 
nistered, appoint such person as he thinks fit to be administrator ; 
apd in every such case letters of administration may be limited or 
not as the Judge thinks fit. 
(d.)— Grants with Exception. 
42. ‘Whenever the nature of the case requires that an exception 
Probate or administra- 0@ made, probate of a will or letters of ad- 
tion with will aunexedsub- ministration with the will annexed shall be 
ech so eaceD granted eubject to such exception. 
43. Whenever tho nature of the case requires that an exception 
Administration with exe be made, letters of administration shall be 


ception. granted subject to such exception. 
(c.)——-Grants of the Rest. 
Probate or administra- 44. Whenever a grant, with exception, 
tion of rest. of probate or letters of administration, with 
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or without the will annexed, has been made, the person entitled to 
probate or administration of the remainder of the deceased's estate 
may take a grant of probate or letters of administration, as the case 
may be, of the reat of the deceased’s estate. 
(f.)— Grants of Effects unadministered. 
45. If the executor to whom probate has been granted has died 
Grant of effects unadmi- eaving a part of the testator’s estate unadmi- 
nistered. nistered, & new representative may be ap- 
pointed for the purpose of administering such part of the estate. 
Note,.—See I. L. R., 13 Cal. 375, noted under sec. 18. 
46. In granting letters of administration of an estate not fully ad- 
Rules as to grants of Ministered, the Court shall be guided by the 
effects unadministered. same rules as apply to original grants, and 
shall grant letters of administration to those persons only to whom 
original grants might have been made. 
47. When a limited grant has expired by effluxion of time, or 
Pee oe ee ee the happening of the event or contingency on 
limited grant expired, and Which it was limited, and there is still some 
atill some part of estate part of the deceased’s estate unadministered, 
Beene letters of administration shall be granted to 
those persons to whom original grants might have been. made. 


CHAPTER IV. 
ALTERATION AND Revocation oF Grants,” 
48. Errorsin names and descriptions, or in setting forth the 
What errors may be rec- ime and place of the deceased’s death, or the 
tified by Court. purpose in a limited grant, may be reotified 
by the Coart, and the grant of probate or letters of administration may 
be altered and amended accordingly. 
49. If, after the grant of letters of administration with the will 
Pussies vetcaeana annexed, a codicil be discovered, it may be 
discovered after grant of ®dded to the grant on due proof and identifi- 
administration with will cation, and the grant altered and amended ac- 
anoexed. ° 
cordingly. 
50. The grant of probate or letters of 
Parisienne annulment administration may be revoked or annulled 
for just cause. : 
“ Jost cause.” Ezplanation.—“ Jast cause” is— 
Ist, that the proceedings to obtain the:grant were defective in 
substance ; 
2nd, that the grant was obtsined fraudalently by making a false 
suggestion, or by concealing from the Court something material tothe 
CASE ; . 
*® Compare Act X. of 1865, Pt, XXX (9) and (A). 
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3rd, that the grant was obtained by means of an untrue allegae 
tion of a fact essential in point of law to justify the grant, though such 
allegation was made in ignorance or inadvertently ; 

4th, that the grant has become useless and inoperative through 
circumstances ; 

dth, that the person to whom the grant was made has wilfully and 
without reasonable cause omitted to exhibit an inventory or account 
Ip accordance with the provisions of Chapter VII. of this Act, or has 
_ exhibited under that chapter an inventory or account which is untrne 


in a material respect.* 
Illustrations. 

(a.) The Court by which the grant was made had no jurisdictien. 

(b.) The grant was made withont citing parties who ought to have 
been cited. 

(c.) The will of which probate was obtained was forged or revoked. 

(d.) A obtained letters of administration to the estate of B as his widow, 
but it has since transpired that she was never married to him. 

(e.) A has taken administration to the estate of B has if he had died 
intestate, but a will has since been discovered. 

(f.) Since probate was granted, a latter will has been discovered. 

(g.) Since probate was granted, a codicil has been discovered, which 
revokes or adds to the appointment of executors under the will. 

(4.) The person to whom probate was, or letters of administration 
were, granted has subsequently become of unsound mind. 

Notes. 

Where a will has been proved summarily, proofin solemn form per 
testes will not, as a rule, be required on the application of a person who had 
had notice, or had been aware of the previous proceedings before the grant 
of probate issued, and had then abstained from coming forward. The widow 
of a Hindu testator who has died leaving sons has sufficient interest to call 
upon the executor to prove the will in solemn form per testes.—I. L. R., 11 
Oal. 492. | 

The mere absence of a special citation in proceedings in which probate 
of a will is granted is not, where the person to whom a citation has not been 
issued is otherwise aware of the proceedings, a ‘‘ just cause” for revocation 
of probate as making the proceedings eubstantially defective within the 
meaning of section 50 of the Probate Act, even where such person is a minor, 
—18 Cal. 45. 

a 
CHAPTER V. 
OF THE PRACTICE IN GEANTING AND REVOKING PRoBATEs 
anD Letrers oF ADMINISTRATION. 
51. The District Judge shall have Juris- 
Jarisdiction of District diction in granting and revoking probates and 


cite aaa egy “© letters of administration in all cases within his 
district. 


# Ol. 6 has been added by Act VI. of 1889, sec. 11. 
: + Compare Act X of 1865, Pt, XXXI., as amended by Acts XIII. of 1875 & VI 
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52. The High Court may, from time to time, appoint such judi- 
Powe ba-ayypolnb. Dele: cial officers within any district as it thinks fi6 
gate of District Judge to to actfor the District Judge ae Delegates to 
pd with non-contentious rant probate and letters of administration in 
non contentious cases, within such local limits 

as it may from time to time prescribe : 


Provided that, in the case of High Courts not established by Royal 
Charter, sach appointment be made with the previous sanction of the 
Local Government. 


Persons so appointed shall be called ‘District Delegates.” 


53. The District Jadge shall have the like powers and authority 
District Jndge’s powers in relation to the granting of probate and let- 
asto grant of probateand ters of administration, and all matters connect- 
Saminsurelie: ed therewith, as are by luw vested in him in 
relation to any civil suit or proceeding depending in his Court. 


54. The District Judge may order any person to produce and 
bring into Court any paper or writing being 
Decal andes ay Mand or purporting to be testamentary, which may 
wentary papers. be shown to be in the possession or under the 
control of sach person ; 
and if it be not shown that any such paper or writing is in the 
possession or under the covtrol of such person, but there is reason to 
believe that he has the knowledge of any such paper or writing, the 
Court may direct him to attend for the purpose of being examined res- 
pecting the same, 
and he shall be bound to answer such questions as may be put to 
him by the Court, and, if so ordered, to produce and bring in such paper 
or writing, and shall be subject to the like punishment under the Indian 
Penal Code, in case of default in not attending or in not answering such 
questions or not brivging in such paper or writing as he would have 
been subject to in case he had been a party to a suit, and had made such 
default, 
and the costs of the proceeding shall be in the discretion of the 
Judge. 


55. The proceedings of the Court of the, District Judge, in relae 

ee re tion to the granting of probate and letters of 

Judge's Court in relation ®@dministration, shall, except as hereinafter 

ee Peer and administra- otherwise provided, be regulated, so far as the 

circumstances of the case will admit, by the 
Code of Civil Procedure.* 

Mei chee tt Tees 5 are aa Re eee 


® Bee Act XIV, 1862 neo. 3. 
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56. Probate of the will or letters of administration to the estate 
_ Of adeceased person may be granted by the 
Bisolerish sete sone District J pipe andee vad seal cf his Court, if 
by District Judge. it appears by a petition verified as hereinafter 
mentioned, of the person applying for the same that the testator or in- 
testate, asthe case muy be, had, at the time of his decease, a fixed 
place of abode, or any property, moveable or immoveable, within the 
jarisdiction of the Judge. 
5'7. When the application is made to the Judge of a District in 
Disposal of application which the deceased had no fixed abode at the 
reiasaistad giabie fo time of his death, the J udge may in his discre- 
fixed ubode. tion refuse the application, if in his jadgment 
it conld be disposed of more justly or conveniently in another district, 
or, where the application is for letters of administration, grant them 
absolutely, or limited to the property within his own jurisdiction. 
58. Probate and letters of administration may, upon application 
Probate and letters of 407 that purpose to any District Delegate, be 
administration may be granted by him in any case in which there is 
granted by Delegate. no contention, if it appears by petition (veri- 
fied as hereinafter mentioned) that the testator or intestate, as the 
case may be, at the time of his death, had his fixed place of abode 
within the jurisdiction of such Delegate. 
59. Probate or letters of administration shali have effect over all 
‘ _ the property, moveable or immoveable, of the 
buco cr sti ot sialcie deceased throughout the province in which the 
tration. same is or are* granted, and shall be conclu- 
sive as to the representative title against all debtors of the deceased, 
-and all persons holding property which belongs to him, and shall afford 
full indemnity to all debtors paying their debts, and all persons deli- 
vering up such property to the person to whom such probate or letters 
of administration shall have been granted : 
Provided that probates and letters of administration granted by a 
sa High Court established by Royal Charter, or 
aig cleat oe by the Chief Court of the Panjab, or by the 
tain Courte. Court of the Recorder of Rangoon, shall, un- 
less otherwise directed by the grant, have like effect throughout the 
whole of British India. 
60. Whenever a grant of probate or letters of administration is 
a _ made by a Court with such effect as last afore- 
Praersiner pipe Aad said, the Registrar, or such other officer as the 
limited probate, éo, to (Court making the grant appoints in this be- 
ee half, shall send to each of the other Courts 
empowered to make such grants a certificate to the following effect: — 


* The words“ or are” have been inserted by Act XII. of 1891, 
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I, A. B., Registrar [or as the case may be] of the High Court of 
Judicature at [or as the case may be}, hereby certify that on the 
day of 18 the High Court of Judicature at [or ae 
the case may be] granted probate of the will [or letters of administra- 
tion of the estate] of C. D., late of , deceased, to H. F, of 
,and G. H., of ,and that such probate [or letters] has 
[or have] effect over all the property of the deceased, throughout the 
whole of British India ;” 
and such certificate shall de filed by the Court receiving the same. 
61. The application for probate or letters of administration, if 
Giaciadeeised anol: made and verified in the manner hereinafter 
cation for probate or admi- ™Mentioned, shall be conclusive for the purpose 
nistration, if properly of authorizing the grant of probate or adminis- 
meseesd reer tration, and no such grant shall be impeached 
by reason that the testator or intestate had no fixed place of abode, 
or no property within the district at the time of his death, unless by a 
proceeding to revoke the grant if obtained by a fraud upon tke Conrt. 
62. Application for probate or for letters of administration with 
the will annexed shall be made by a petition 
distinctly written in English or in the language 
in ordinary use in proceedings before the Court in which the applica- 
tion is made, with the will, or, in the cases mentioned in sections 24, 
25, and 26, acopy, draft, or statement of the contents thereof an- 
nexed, and stating 
the time of the testator’s death, 
that the writing annexed is his last will and testament, or as the 
case may be, 
that it was duly execoted, 
the amount of assets which are likely to come tothe petitioner’s 
hands ; 
and, where the application is for probate, that the petitioner is 
the executor named in the will. 
In addition to these particulars, the petition shall farther state, 
when the application is to the District Judge, that the deceased 
at the time of his death had a fixed place of abode, or had some pro- 
perty situate within the jurisdiction of the Judge ; and, 
when the application is to a District Delegate, tbat the deceased 
at the time of his death had a fixed place of abode within the jurisdic- 
tion of such Delegate. 
63. In cases wherein the will, copy, or draft, is written in any 
TavGeiieh)dzaaastennala: language other than English, or than that in 
tion of will to be annexed Ordinary use in proceedings before the Court, 
to petition. there shall bea translation thereof annexed to 


Petition for probate. 
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the petition by a translator of the Court, if the language be one for 
sw sticaticn GF tawmala: which a translator is ‘appointed ;or, if the 
tion by peraon other than will, copy, or draft, be in any other language, 
Court translator. then by auy person competent to translate the 
same, in which case such translation shall be verified by that person 
in the following manner : 
‘¢] (A. B.) do declare that I read and perfectly understand the 
language and character of the original, and that the above is a true 
and accurate translation thereof,” 


64. Application for letters of administra- 

eee ree of tion shall be made by petition distinctly writ- 
ten as aforesaid, and stating 

the time and place of the deceased’s death, 

the family or other relatives of the deceased, and their respective 
residences, 

the right in which the petitioner claims, 

the amount o” assets which are likely to come to the petitioner's 
hands, 

In addition to these particulars, the petition shall further state, 

when the application is to a District Judge, that the deceased at the 
time of his death had a fixed place of abode, or had some property situ- 
ate within the jurisdiction of the Judge; and, 

when the application is to a District Delegate, that the deceased at 
the time of his death had a fixed place of abode within the jurisdiction 
of such Delegate. 


65. Every person applying to any of the Courts mentioned in the 
Additional statements in P¥OViso to section 59 for probate of a will or 
petition for probate, &o. letters of administration of an estate, intended 
to have effect throughout British India, shall state in his petition, 10 
_addition to the matters respectively required by sections 62 and 64, that 
to the best of his belief no application has been made to any other Court 
fora probate of thesame will or for letters of administration of the same 
estate, intended to have such effect as last aforesaid, 
or, where any such application has been made, the Court to which 
it was made, the person or persons by whom it was made, and the pro- 
ceedings (if any) had thereon. 
And the Court to which any application is made under the proviso 
to section 59 may, if it think fit, reject the same. 
66. The petition for probate or letters of administration shall in 
Petition for probate or ll cases be subscribed by the petitioner and 
administration tabesign- his pleader, if any, and shall be verified by 
odiaad:verthee- the petitioner in the following manner or to 
the like effect :— 
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“I (A. B.), the petitioner.in the above petition, declare thet what 
‘is stated therein is true to the best of my information and belief.” 

67. Where the application is for probate, or for letters of ad- 

Wevtneatise: <i Sete ministration with the will annexed, the peti- 
ar n of petition 5 
for probute by one witnoss tion shall also be verified by at least one of 
bowl the witnesses to the will (when procarable), 
in the manner or to the effect following :— 

“1 (C0. D.), one of the witnesses to the last will and testament of 
the testator mentioned in the above petition, declare that I was present 
and saw the said testator affix his signature (or mark) thereto (as the 
case may be) (or that the said testator acknowledged the writing annex- 
ed to the above petition to be his last will and testament in my pre- 
sence, )”’ 


68. If any petition or declaration which is hereby required to 
Punishment for false 0° Verified contains any averment which the 
averment in petition or de- person making the verification knows or be- 
claration. lieves to be false, such person shall be sub- 
ject to punishment according to the provisions of the law for the time 
being in force for the punishment of giving or fabricating false evi- 
dence.* 
_ 69. In all cases it shall be lawful for 
Srl emir the District Judgeor District Delegate, if he 
thinks fit, ; 
to examine the petitioner in person upon oath, and also 
to require further evidence of the due execution of the will or the 
right of the petitioner to the letters of adminis- 
tration, as the case may be, and 
to issue citations calling upon all persons claiming to have any 
and igsue citations to in-  inberest in the estate of the deceased to come 
spect proceedings. and see the proceedings before the grant of 
probate or letters of administration. 

The citation shall be fixed up in some conspicuous part of the Court- 
house, and also in the office of the Collector of 
the District, and otherwise published or made 
known in such manner as the Judge or Delegate issuing the same may 
direct. 


require further evidence, 


Pablication of citation. 


Note. 

Seo. 86 of the Probate and Administration Act (V of 1881) makes the 
Code of Civil Procedure appli. able to orders passed underthat Act. An 
appeal therefore lies to the High Coart trom the order of a Diatrict Judge 
admitting a person ax a caveator ander sec, 69 of the Act; such an order 
is appeatable under sec. 588, cl. (2) of the Code. A person not claiming 
any of the property of tae test..tor, but disputing the right of the teatator 


® See Act XLV of 1860, Ch. XI. at 
171 
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| to deal with certain property as his own, has not such an interst in the 
estate of the testator as entitles him to come in and oppose the grant of: 
probate. Kamona Soondary Dassee v. Hurro Lall Shaha, I. L. R., 8 Cal. 
570, dissented from ; Behary all Sandyal ». Juggo Mohun Gossain, I. L. 
R., 4 Cal.1;2 0. L. R, 422, and Nanhu Koer v. Somirun Thakur 8 C, L. 
R., 287, followed in principle.—17 Cal. 48. 
70. Caveats against the grant of probate or letters of adminis- 
Gaventa: Sanibel, pean tration may be lodged with the District Judge 
of probate or administra- OF & District Delegate; and immediately on 
RIOD: any caveat being lodged with any District 
Delegate, he shall send a copy thereof to the District Judge ; and 
immediately on a caveat being entered with the District Judge, a copy 
thereof shull be given to the District Delegate, if any, within whose 
juriadiction it is alleged the deceased had his fixed place of abode at 
the time of his death, and to any other Judge or District Delegate to 
whom it may appear to the District Judge expedient to transmit the 
game. 
71. The caveat shall be to the following 


Form of caveat. 


effect :— 

“ Let nothing be done in the matter of the estate of 4, B., late of 

, deceased, who died on the day of at , without 
notice to C. D., of 


72. No proceeding shall be taken ona petition for probate or let- 
Align conuey oF wareat, ters of administration after a caveat acainst the 
no proceeding taken on grant thereof hasbeen entered with the Judge 
petition until after notice or District Delegate to whom the application 
to caventor. . é 
has been made, or notice thereof has been given 
of its entry with some other Delegate, until after such notice to the 
person by whom the same.has been entered as the Court shall think 


reasonable. . 
73. <A District Delegate shall not grant probate or letters of ad- 
Districh Delegate when ministration In any case in which there 18 con- 
not to grant probate or ad- tention as to the grant, or in which it other- 
a aaa wise appears to him that probate or letters of 
administration ought not to be granted in his Cour, 

Explanation.—By “ contention” is understood the appearance of 
any one in person, or by his recognized sgent, or by a pleader daly 
appointed to act on his behalf, to oppose the proceeding. 

Note. 

The High Court considering it to have been proved by the evidence 
that the alleged testator was incapable, by reason of illness, of signing the 
‘will as firmly as it purported to be signed, found that the signatures were 
not genuine, and reversed the decree of the first Court which had granted 
ha On appeal there was no view of the signatures, neither party 

aving applied to have théeriginals transmitted, or to have photographs 
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taken of them. But their Lordships found that the evidence did not war- 
rant the conclusion that on the day on which the will purported to have 
been executed, the testator, physically and mentally, was unable to execute, 
it; but that there was sufficient evidence to establish the genuineness of * 
the will and the capacity of the testator to make it, and that the evidence 
for the defence was not sufficient to destroy the petitioner's case on either 
of these points.—I. L. R., 19 Cal. 65. 
74. In every case in which there is no contention, but it appears 
to the District Delegate doubtful whether 
Power to transmit state- aie : 
ment to District Jndge in the probate or letters of administration should 
doubtful cuses where no or should not be granted, or when any ques- 
contention. . . : , 
tion arises in relation to the grant, or ap- 
plication for the grant, of any probate or letters of administration, the 
District Delegate may, if he thinks proper, transmit a statement of 
the matter in question to the District Jadee, who may direct the 
District Delegate to proceed in the matter of the application, accord- 
ing to such instructions as to the Judge may seem necessary, or may 
forbid any further proceeding by the District Delegate in relation to 
the matter of such application, leaving the party applying for the 
grant in question to make application to the Judge. 


75. In every case in which there is contention, or the District 
Se eee eee ere Delegate is of opinion that the probate or 
contention, ofr District letters of administration should be refused: in 
ee his Court, the petition, with any documents 
should be refused in his that may have been filed therewith, shall be 
conse returned to the person by whom the applica- 
tion was made, in order that the same may be presented to the Dis- 
trict Judge ; unless the District Delegate thinks it necessary, for the 
purposes of justice, to impound the same, which he is hereby authoriz- 
ed todo; and in that case the same shall be sent by him to the District 
Judge. 


76. Whenever itappenrs to the Judge or District Delegate that 
probate of a will should be granted, he shall 


Grant of probate to be 


under seal of Court. grant the same under the seul of his Coaré in 
manner following :— q. 
get , Judge of the District of , [or Delegate ap- 


pointed for granting probate or letters of ad- 
ministration in (here insert the limits of the De- 
legate’s jurisdiction) ], hereby make known that on the day 
of in the year the last will of , late of , a 
copy whereof is hereunto annexed, was proved and registered before 
me, and that administration of the property and credits of the said 
deceased, and in any way concerning his will, was granted to ? 
the executor in the said will named, ‘he having undertaken to ad- 


Form of such grant. 
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minister the same, and to make a fall and true inventory of the said 
Property nd credits, and exhibit the same in this Court within six 
nonths from the date of this grant, or within such farther time as the 
‘Court may from time to time appoint, and also to render to this Court 
a true account of the said property und credits within one year from 
the same date, or within sach further time as the Court may from time 
to time appoint’.* 
‘The day of 18 .” 
77. Whenever it appears to the District Judge or District Dvle- 
Grant of letters of ad 8 2te that letters of administration to the estate 
ministration to be under Of a person deceased, with or without a copy 
aeal of Court. of the will annexed,should be granted, he shall 
grant the same under the seal of his Court in manner following :— 


ey , Judge of the District of , [or Delegate appointed for 
granting probate or letters of administration in 
(here insert the limits of the Delegate’s jurisdic- 
tion) ], hereby make k.:own that on the day of letters 
of administration (with or without the will annexed, as the case may be) 
of the property and credits of , late of , deceased, were 
granted to , the father (or as the case may be) of the deceased, 
“he having undertaken to administer the same, and to makea full and 
tene inventory of the said property and credits, and exhibit the same’ 
in this Court withia six months from the date of this grant, or within 
such farther time as the Court may from time to time appoint, and 
also to render to this Court a true account of the said property and 
oredits within one year from the same date, or within such further time 
as the Coort may from time to time appoint.’* 

« The day of 18 .” 

78. Every person to whom any grant of letters of administration 
is committed, and, if the Judge so direct, any 
person to whom probate is granted, shall give 
a bond to the Judge of the District Court to ensure for the benefit of 
the Judge for the time being, with one or more surety or sureties, 
eggaging for the due collection, getting in, and administering the 
estate of the deceased, which bond shall be in such form as the Judge 
from time to time by any general or special order directs. 

79. The Court may, ou application made by petition, and on 

Assignment of adminig being satisfied that the evgugement of any 
tration-bond. such bond has not been kept, and upon such 
terms as to security, or providing that the money received be paid into 
Court, or otherwiae as the Court may think fit, assign the same to some 
proper person, who shall thereupon be entitled to sue on the said bond 


® The words in single quotation have been substituted for the original by Act VI 
of 1889, voce, 13 and 18. 


Form of such grant. 


Administration-bond. 
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in his own name as if the same had been originally given to him in- 
stead of to the Judge of the Court, and shall be entitled to recover 
thereon, as trustee for all persons interested, the full amount re- 
coverable in respect of any breach thereof. 
80. No probate of a will shall be granted until after the expiration 
iinaeelerewiie Gee ot seven clear days, and no lettera of adminis- 
bate or administration shall tration shall be yvrauted until after the expir- 
not be grated. ation of fourteen clear days, fromthe day of 
the testator* or iutestater’s death. 
81. Until a public registry for wills is established, every District 
. - Judge and District Delegate shall file and pre- 
Filing of original wills : F 
of which probate or ad- Serve among the records of his Court all ori- 
miniatration with will un- ginal wills of which probate or letters of admi- 
ner ee ese: istration with the willannexed may be granted 
by him ; and the Local Government shall make regulations for the 
preservation and inspection of the wills so filed as aforesaid. 
82. After any grant of prubate or letters of administration, no 
Ginuiee Siakbate: o other than the person to whom the same shall 
administration uloneto sue, have been granted shall have power to sue or 
&c., until same revoked. prosecute auy suit, or otherwise act as repre- 
sentative of the deceased, throughout the province in which the same 
may have been granted, until such probate or letters of administration 
shall have been recalled or revoked. 
83. In any case before the District Jadgein which there is 
Procedure incontentions CODtention, the proceedingst shall take, as 
cases. nearly as may be, the form of a suit, accord. 
ing to the provisions of the Code of Civil Procedure,f ia which the 
petitioner fora probate or letters of administration, as the case may be, 
shall be the plaintiff, and the person Who may have appeared as afore- 
said to oppose the grant shall be the defendant. 


Notes. ; 

Where the caveator refuses to answer a question, section 177 of the 
Code of Civil Procedure the provisions of which are extented to proceed 
ings before the District Judge by section 83 of Act V of 1881, will not 
justify the Judge in dispensing with the proof of the will set up, and passing 
@ decree in favour of the petitioner.— 1. L. B., 9 Bom. 241. 

See I. L. R., 19 Cal. 65, noted under sec. 73. 


84. Where any probate is, or letters of administration are, re- 
| voked, all payments ona jide made to any 
Pie Ardy heya executor or administrator under such probate 
bate or administration re- or administration before the revocation there- 
= of shall, notwithstanding such revocation, be 
a, legal discharge to the person muking the same ; 

© Sic. Road “ teetator’.” + The word “ proceedings” haa been substituted for 

he word “proceeding.” —See Act XII of 1891. t See Act XLV of 1863, sec. 3. 
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and the executor or administrator who shall have acted under any. 
Hishe oi -aiek: Sxeeats: such revuked probate or administration may 
or administrator to recoup retain and reimburse himself out of the assets 
bimpels. of the deceased in respect of any payments 
made by him which the person to whom probate or letters of adminis- 
tration shall be afterwards granted might have lawfully made. 
85. Notwithstanding anything hereinbefore contained, it shall, 
Power to refnse letters @Xpect in cases to which the Hindu Wills Act, 
of adainistration. 1870, applies, be in the discretion of the Court 
to make an order refusing, for reasous to be recorded by it in writing, 
to grant any application for letters of administration made under this 


Act. 

86- Every order made by a District Judge or District Delegate: 
_ Appeals from orders of by virtue of the powers hereby conferred upon 
District Judge. him shall be subject to appeal to the High 
Conrt under the rules contained in the Code of Civil Procedure* ap- 
plicable to appeals. 


Note.—Seo I. L. R., 18 Cal. 375, noted under sec. 18. 


87. The High Conrt shall have concurrent jurisdiction with the 
Concurrent juriadiction District Judge in the exercise of all the powers 
of High Court. hereby conferred upon the District Judge. 


cr 





CHAPTER VI. 
Or tHe Powers or AN Executor og ADMINISTRATOL.F 

88. An executor or administrator has the same power to sue in 
In respect of causes of respect of all causes of action that survive the 
action surviving decensed, deceased, and may exercise the same powers’ 
and debie due at death. =» the recovery of debts due him at the time 
of hia death, as the deceased had when living. | 
89. Alldemands whatsover, and all rights to prosecute or de- 
ae fend any suit or other proceeding, existing 

Demands and rights of . : ‘ 
avit of or against deceased 10 favour of or against a person at the time 
sarvive to and againet exe- of his decease, survive to and against his exe- 
ene ee enee ee cutors or administrators except causes of action 
for defamation, assault as defined in the Indian Penal Code, or other 
personal injuries not causing the death of the party, and except also 
oases where, after the death of the party, the relief sought could not 

be enjoyed, or granting it would be nugatory. . 
Mlustration. 


A collision takes place on a railway in consequence of some neglect 
or default of the officials, and a passenger is severcly hart, but not 80 an to 
cause death. He afterwards dies without having instituted any suit. The 
cause of action does not survive. % 


® Gee Act XIV of 1888, cco. 3. ¢ Compare Act X of 1065, Pt. XXXIII. 
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90* (1) An executor or administrator has, subject to the pro- 

Power of executor orag. visions of this section, power to dispose, as he 

ministrator to dispose of thinks fit, of all or any of the property for the 
property. time being vested in him under section 4. 

(2) The power of an executor to dispose of immoveable property 
So vested in him is subject to any restriction which may be imposed in 
this behalf by the will appointing him, unless probate has been grant- 
ed to him, and the Court which granted the probate permits him by an 
order in writing, notwithstanding the restriction, to dispose of any 
immoveable property specified in the order in & manner permitted by 
the order, 

(3) An administrator may not, without the previous permission of 
the Court hy which the letters of administration were granted,— 

(a) mortgage, charge, or transfer by sale, gift, exchange, or other- 
wise any immoveable property for the time being vested in him under 
section 4, or 

(b) lease any such property for a term exceeding five years. 

(4) A,disposal of property by an executor or administrator in con- 
travention of sub-section (2) or sub-section (3), as the case may be, is 
voidable at the instance of any other person interested in the property. 

(5) Before any probate or latters of administration is or are grant- 
ed under this Act, there shall be endorsed thereon or annexed thereto 
® copy of sub sections (1), (2), and (4), or of sub-sections (1), (3), and 
(4), as the case may be. 

(63 A probate or letters of administration shall not be rendered 
invalid by reason of the endorsement or annexure required by the last 
foregoing sub-section not having been made thereon or attached there- 
to, nor shall the absence of such an endorsement or annexure authorize 
an executor or administrator to act otherwise than in accordance with 
the provisions of this section. 

Illustrations. 


(a.) The deceased has made a specific bequest of part of his property. 
The executor, not having assented to the bequest, sells the subject of it 
with the consent of the Court. The sale is valid. 

(b.) Tho executor, in the exercise of his discretion, mortgages & part: 
of the immoveable estate of the deceased with the consent of the Court. 
The mortgage is valid. 

Noto. 

Certain persons who were heirs of a deceased Indy, and had also taken 

out abministration to her estate, limited to certain Government securities, 





* Sec. 90 has been substituted for the original by Act VI of 1889, sec. 14. ‘* Not. 
withstanding anything in sec. 90 of the Probate and Administration Act, 1881, a dis- 
posul of property by an executor or administrator who was appointed before the com- 
mencement of this Act, and to whom the provisions of that scction were applicable, shall 
not be void by reason only that the consent of the Court to the disposal of the proper- 
ty was not obtained.”—Act VI of 1889, sec. 19. 
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sold auch Government securities to bona fide purchaser under a written 
instrament, in which the vendors were not described as administrators. 
Held, that the failure to so describe themselves did not affect the sale, 
inasmuch as they were entitled to sell either as heirs or administrators ; 
and although as heirs they could sell no more than their own shares in 
such securities, yet the entire purchase-money having come to their hand, 
they, as administrators, were bound to administer the same as part of the 
assets of the estate, the question whethcr they did so or not, not being one 
which would affect the title of the parchaser.—I. L. R., 19 Cal. 26. 


91. If an exeoutor or administrator purchases, either directly or 
Paschaselj exesutone! indirectly, any part of the property of the de- 
administrator of deceused’s ceased, the sale is voiduble at the instance of 
property. any other person interested inthe property sold. 


92. When there are several executors or administrators, the 
Powers of several exe. POWers of all may, in the absence of any direc- 
cutors or administrators tion to the contrary in the will or grant of 
exercisable by one. letters of administration, be exercised by ‘any 
one of them who has proved the will or taken out administration. 
Illustrations. 


(a.) One of several executors has power to release a debt due to the 
deceased. : 


(b.) One bas power to surrender a lense. 


(c.) One has power to sell the property of the deceased, moveable or 
immoveable, 


(d.) One has power to assent to a legacy. 

(e.) One has power to endorse a promissory note payable to the de- 
ceased. 

(f.) The will appoints A, B, C, and D to be executors, and directs that 
two of them shall be a quorum. No act can be done by a single execator., 

93. Upon the death of one or more of several executors or ad- 

Hecvival ob pomate Go mniuistrators, allthe powers of the office be- 

denth of one several exe- come, in the absence of any direction to the 
cutors or administrators, = contrary in the will or grant of letters of ad- 
ministration, vested in the survivors or survivor. 

94. The administrator of effects unadministered has, with res- 
- Powers of administrator pect to such effects, the same powers as the 
of effects nuadministered. original executor or administrator. 


Powera 6 ‘adininistrator 95. An administrator during minority 
during minority. has all the powers of au ordinary administrator, 
96. When probate or letters of administration shall have been 
Powers of married exe. granted tow married woman, she has all the 
cutrix or admiuistratrix. powers of an ordinary executor administrator. 
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CHAPTER VII. 
Or tHe Doutizs or aN ExecuTorR on ADMINISTRATOR.* 


97. It is the duty of an executor to provide fands for the per- 

As to deceased’s funera! formance of the necessary funeral ceremonies 

ceremonies. of the deceased in a manner suitable to his con- 
dition, if he has left property sufficient for the purpose. 


93.f (1) An executor or administrator shall, within six months 
from the grant of probate or letters of adminise 
tration, or within such further time as the Court 
which granted the probate or letters may from time to time appoint, 
exhibit in that Court an inventory containing a full and troe estimate 
of all the property in possession and all the credits, and also all the debts 
owing by any person to which the executor or administrator is entitled 
in that character, and shall, in like manner, within one year(from the 
grant, or within sach further time as the said Court may from time to 
time appoint, exbibit an account of the estate, showing the assets which 
have come to his hands, and the manuer in which they have been e 
plied or disposed of. 

(2) The High Court may from time to time prescribe the form in 
which an inventory or account under this section is to be exhibited. 


Inventory and account. 


(3) If an executor or administrator, on being required by the Court 
to exhibit an inventory or account under this section, intentionally omits 
to comply with the requisition, he shall be deemed to have committed 
an offence under section 176 of the Indian Penal Code. 


(4) The exhibition of an intentionally false inventory or account 
under this section shall be deemed to be an offence under section 193 of 
that Code. 


99. In all cases where a grant has been made of probate or letters 
Inventory to include of administration intended to have effect 
property in any part of throughout the whole of British India, the exe- 
Beene cator or administrator sball include in the in- 
ventory of the effects of the deceased all his moveable or immoveable 
property situate in British India.{ 


And the value of such property situate in each province shall be 
separately stated in such inventory, and the probate or letters of admi- 
nistration shall be chargeable with a fee corresponding to the entire 
amount or value of the property affected thereby, wheresoever situate 
within British India. 





a a et 
© Compare Act X. of 1865, Pt. XX XIV., as amended by Act XIII. of 1875. 

¢ Sec. 98 has Leen substituted for the original by Act VI. of 1889, sec. 13. 

~ As amended by Act VI. of 1839, sec. 16. 
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100. The executor or administrator shall] collect, with reasonable 
diligence, the property of the deceased and the 


As to property of, and debts that were due to him at the time of his 
debts owing to, deceased. death 
eath. 


101. Funeral expenses to a reasonable amount, according to the 
Expenses to be paid be- degree and quality of the deceased, and death- 
fore all debts. : vbed charges, including fees for medical attend- 
ance, and board and lodging for one month previous to his death, are 
to be paid before all debts. 

102. Tho expenses of obtaining probate or letters of administra- 
Expenses to be paid tion, including the costs incurred for or in res- 
next after euch oxpenses. pect of any judicial proceeding that may be 
necessary for administering the estate, or to be paid next after the 

funeral expenses and death-bed charges. 
103. Wages dve for services rendered to the deceased within 
three months next preceding his death by any 


Wages for certain ser- . ‘ 
labourer, artizan, or domestic servant, are next 


vices to be next paid, and 


then other debts. to be paid, and then the other debts of the de- 
ceased according to their respective priorities (if any). 
Save as aforosnid, all 104. Save as aforesaid, no creditor eS 


debts to be paid, equall a 
and nateable, » eque’y have a right of priority over another, 


But the executor or administrator shall pay all such debts as he 
knows of, including his own, equally and rateably, as far as the assets 
of the deceased will extend. 

Debts to be paid before 105. Debts of every description must be 
logacies. paid before any legacy. 


106. if the estate of the deceased is subject to any contingent li- 

See eee ee abilities, an executor or administrator is not 

tor not bound to pay lega- bound to pay any legacy without a sufficient in- 

cies without indemnity. demnity to meet the liabilities whenever they 
may become due. 


107. Ifthe assets, after payment of debts, necessary expenses, 

and specific legacies, are not sufficient to pay 

Abatement of general je- a1] the general’legacies in full, the latter shall 
gacies. ere . . 

ubate or be diminished in equal proportions ; 


and in the absence of any direction to the contrary in the will, the 

Fx eoiter’not: to pay'one:  O=OCULOF has no right to pay one legatee in pre- 
logatee in perference to ference to another, nor to retain any money on 
another, account of a legacy to himself or to any per- 


son for whom he is a trustee. 
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108. Where there isa specific legacy, and the assets are sufficient 
Noviaibatomeat-ch apes for the payment of debts and necessary ex- 
ficlegacy when asseta sui- penses, the thing specified must be delivered 
ficient to pay debts. to the legatee without any abatement. 
109. Where there is a demonstrative legacy, and the assets are 
sufficient for the payment of debts and neces- 
Right nnder ‘demonetra- , : 
tive legacy when assets S8ary expenses, the legatee has a preferential 
sufficient to pay debts and claim for mayment of his legacy ont of the 
ee eee fund from which the legacy is directed to be 
paid notil such fund is exhausted, and if, after the fund is exbausted, 
part of the legacy still remains unpaid, he is entitled to rank for the 
remainder against the general assets as for a legacy of the amount of 
such unpaid remainder. 
110. If the assets are not sufficient to answer the debta and the 
Rateable abatement of *Pecific legacies, an abatement shall be made 
specific legacies. from the latter rateably in proportion to their 
| respective amounts. 


Illustration. 

A has bequeathed to B a diamond-ring, valued at 500 rupees, and to O'a 
horse, valued at 1,000 rupees. It is found necessary to sell all the effects of 
the testator ; and his assets, after payment of debts, are only 1,000 rupees. 
Of this sum upees 333-5-4 are to be paid to B, and Rupees 666-10-8 to C. 

111. For the purpose of abatement, a legacy for life, a sum ap- 

Pegadibe Siewated:-aa-ge propriated by the will to produce an annuity, 
neral for purpose of abate. ud the value of an annuity when no sum has 
ye been appropriated to produce it, shall be trea- 

ted as general legacies. 
ep ; 
CHAPTER VIII. 
Or Tak Executor’s Assent to A Leaacy.* 


Assent necessary to com: 112. The assent of the executor is neces- 
plete legutee’s title. sary to complete a legatee’s title to bis legacy. 
Illustrations. 


_ _(a.) A by his will bequeathes to B his Government paper, which is 
in deposit with the Bank of Bengal. The Bank has no other anthority 
to deliver the securities, nor B a right to take possession of them, without 
the assent of the executor. 

(b.) A by his will has bequeathed to C his house in Calcutta in the 
tenancy of B. C is not entitled to receive the renta without the assent of 
the executor. 

113. ‘The assent of the executor to. a specific bequest shall be 


Effect of executor’s as» SUfficient to divest his interest as exeoutor 
Bent to specific legacy. therein, and to transfer the subject of the be- 


* Compare Act X of 1805, Pt. XXXYV. 


574 PROBATE AND ADMINISTRATION. [Secs. 114 & 115. 


quest to the legatee, unless the nature or the circumstances of the pro- 
perty require that it shall be transferred in a particular way. 


This assent may be verbal, and it may be either express or implied 
Nature of assent. from the conduct of the executor. 
Illustrations. 

(2.) A horse is bequeathed. The executor requests the legatee to 
dispose of it, or a third party proposes to purchage the horse from the exe- 
cator, and he directs him to apply tothe legatee. Assent to the legacy is 
implied. 

(b.) The interest of a fund is directed by the will to be applied for 
the maintenance of the legatee during hia minority. The executor cem- 
mences 80 to apply it. This is an assent to the whole of the bequest. 

(c.) A bequest is made of a fund to A, and after him to B. The exe- 
cutor pays the interest of the fund to A. This is an implied assent to the 
bequest to B. 

(d.) Executors die after paying all the debts of the testator, bnt before 
satisfaction of specific legacies. Assent to the legacies may be presumed. 

(e.) A person to whom a specific artrcle has been bequeathed takes 
possession of it and re ains it without any objection on the part of the exe- 
cutor. His assent may be presumed. 

114. The assent of an executor to a legacy may be conditional, 
and if the condition be one which he has a right 
to enforce, and it is not performed, there is no 
assent. 


Illustrations. 


(a.) A bequeaths to B his lands of Sultanpur, which at the date of the 
will, and at the death of A, were subject to a mortgage for 10,000 rupees. 
The executor assents to the bequest on condition that B shall within a 
limited time pay the amount due on the mortgage at the testator’s death. 
‘The amount is not paid. There is no assent. 


(6.) The executor assents to a bequest on condition that the legatee 
shall pay him a sum of money. The payment is not made. The assent 
is nevertheless valid. 


See I. L. R., 19 Cal. 26, noted under sec. 90. 


115. When the executor is a legates, his assent to his own le- 
Assent of executor to @&cy 18 necessary to complete his title to it, 
his own legacy. in the same way as it is required when the 
bequest is to another person, and his assent may in like manner be 
express or implied. 

Assent shall be implied if in his manner of administering the 
property he does any act which is referable to 
his character of legatee, and is not referable 
to his character of executor. 


Conditional assent. 


Implied assent. 


Illustration. 
‘An executor takes the rent of a house or the interest of Government 
‘securities bequeathed to him, and applies it to his own use. This is 
assent, 
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116. The assent of the executor to a legacy gives effect to it from 
Effect of executor’sa assent. the death of the testator. 


Illustrations. 

(a.) A legatee sells his legacy before it is assented to by the executor. 
The executor's subsequent assent operates for the benefit of the purchaser, 
and completes his title to the legacy. 

(b.) A bequeaths 1,000 rupees to B with interest from hisdeath. The 
execator does not assent to this legacy until the expiration of a year from 
A's death. B is entitled to interest from the death of A. 

Executor when to deli- 117. An executor is not bound to pay or 
Ver legacies. | deliver any lecacy until the expiration of one 
year from the testator’s death. 


Illustration. 
A by his will directs bis legacies to he paid within six months after 
his death. The executor is not bound to pay them before the expiration of 
@ year, 





CHAPTER IX. 
Or Tue Payment AND APPORTIONMENT OF ANNUITIES,* 
118. Where an annuity is given by the, willand notime is fixed for 
Commencement of an. it8 Commencement, it shall commence from 
nuity when no time fixed the testator’s death, and the first payment shall 
a be made at the expiration of a year next after 
that event. 
119. Where there is a direction that the annuity shall be paid 
When annuity, to be paid GU4rterly or monthly, the first payment shall 
quarterly or monthly, firss be due atthe end of the first quarter or first 
parent month, as the case may be, after the testator’s 
death, and shall, if the executor think fit, be paid when due; but the 
executor shall not be bound to pay it till the end of the year. 
120. Where there is a direction that the firsts payment of an 
Date of euccessive pay- annuity shall be made within one month or 
directed te pert beyment any other division of time from the death of 
made with- ° ° 
in given time, or on day the testator, oron day certain, the successive 
vartate: payments are to be made on the anniversary 
of — earliest day on which the will authorizes the first payment to be 
made ; 
ol ppowlinaln eat ahaseas: and if the annuitant dies in the interval 
Uuitant dies between times between the times of payment, an apportion- 
of payment. ed share of the annuity shall be paid to his 
representative. 


* Comyare Act X. of 1865, Pt. XXXVI. 
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CHAPTER x. 
Or THE INVESTMEN'’T OF FUNDS TO PROVIDE FOR Lecacixs.* . 

121. Where a legacy, not being a specific legacy, is given for 
Investment of som be- life, the sam bequeathed shall, at the end of 
queathed where legacy, not the year, be invested in such securities as the 
SRS ney Si TensreE ane: High Court may, by any general rule to be 
made from time to time, authorize or direct, and the proceeds thereof 

shall be paid to the legatee us tiie same shall accrue due. 


122. Where a general legacy is given to be paid ata future 
javeutmeaticok enced time, the executor ehall invest a sum sufficient. 
legacy to be paid at future to meet it in securities of the kind mentioned 
ae iu the last preceding section. 
The intermediate interest shall form part 


Intermediate interest. =F ihe residue of the testator’s estate. 


123. Where an annuity is given, and no fund is charged with 
Se Eee ene oe payment or appropriated by the will to an- 
charged with, or appropri. swer it, a Government annuity of the specified 
a amount shall be purchased ; or 
if no such annuity can be obtained, then a sum sufficient to pro- 
duce the annuity shall be invested for that purpose in such securities 
as the High Court may, by avy general rule to be made from time to 
time, authorize or direct. 
124. Wherea bequest is contingent, the executor is not bound 
Transfer do.soaidenry °° invest the amount of the legucy, but may 
legates of contingent be- transfer the whole residue of the estate to the 
ae residaary legatee (if any) on his giving suffi- 
cient security for the payment of the legacy if 1t shall beeome due. 
125. Where the testator has bequeathed the residue of his estate 
to a person for life, with a direction that it 
becuouiiied tae: ite ae shall be invested in certain specified securities, 
direction to invest in speci so much of the estate as is not at the time of 
peenearer his death invested in securities of the specified 
kind shall be converted into money, and invested in such securities. 


126. Such conversion and investment as are contemplated by the 
Time and manner of con- ast preceding section shall be made at such 
version and investment. times and in such manner as the executor in 
his discertion thinks fit ; 
and, until such conversion and investment shall be completed, 
Interest payable until the person who would be for the time being 
investment. entitled to the income of tbe fund when 
80 invested shall receive interest atthe rate of six per cent. per annum 


® Compare Act X of 1865, Pt. XXXVII., as amonded by Act VI of 1881. 
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upon the market-value (to be computed as of the date of the testator’s 
death) of such part of the fund as shall not yet have been so invested. 


127. Where, by the terms of a bequest, the legatee is entitled 
Procedure where minor to the immediate payment or possession of the 

ee to immediate pay- money or thing bequeathed, but isa minor, 

or possession of — be- ; : ; ; am . 
quest, und no direction to and there is no direction in the will to pay it 
pay to peraonon his behalf. to any person on his behalf, the executor or 
administrator sbull pay or deliver the same into: the Court of the Dis- 
trict Judge by whom or by whose District Delegate the probate was, 
or letters of administration with the will annexed were, granted, to the 
account of the legatee, unless the legatee be a ward of the Court of 
Wards ; and, if the legatee be a ward of the Court of Wards, the legacy 
shall be paid into that Court to his account ; 

and such payment into the Court of the District Judge, or into 
the Court of Wards, as the case may be, shall be a sufficient discharge 
for the money so paid ; 

and such money,when paid in, shall be invested in the purchase of 
Government securities, which, with the interest thereon, shall be trans- 
ferred or prid to the person entitled thereto, or otherwise applied for 
his benefit, as the Judge or the Court of Wards, as the case may be, 


may direct. 
neem 


CHAPTER XI. 
OF THE ProDuce AND INTEREST OF LEGACIES.* 


Legatee’s title to pro- 128. The legatee of a specific legacy is 
duce of specific legacy. entitled to the clear produce thereof, if any, 
from the testator’s death. 

Ezxception.—A specific bequest, contingent in its terms, does not 
comprise the produce of the legacy between the death of the testator 


and the vesting of the legacy. 
The clear produce of it forms part of the residue of the testator’s 


estate. 
Illustrations. 

(a.) A bequeaths his flock of sheep to B. Between the death of A 
and delivery by his executor the sheep are shorn, or some of the ewes 
produce lambs. The wool and fambs are the property of B. 

(b.) A beqneaths his Government securities to B, but postpones the 
delivery of them till the death of O. The interest which falls due between 
the death of A and the death of C belongs to B, and must, unless he is a 
minor, be paid to him as if is received. . 

(c.) The testator bequeaths all his four per cent. Government promia- 
sory notes to A, when he shall complete the age of 18. A, if he complete 
that ago, is entitled to receive the notes, but the interest which accrues in 
respect of them, between the testator’s death and A’s completing 18, forms 
part of the residue. 


® Compare Act X. of 1865, Pt. XXXVIII. 
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ae 129. The legatee under a general resi- 
. Resid legatee’s titl 
to produce. of ace duary bequest is entitled to the prodace of 
fund. the residuary fand from the testator’s death. 


. Eaception.—A general residuary bequest contingent in its terms 
dées not comprise the income which may accrue upon the fund be- 
queathed between the death of the testator aud the vesting of the 
Jegacy. at 

Such income goes as undisposed of. 
Illustrations. 
(a.) The testator bequeaths the residue of his property to A,a minor, 


to be paid to him when he shall complete the age of 18. The income from 
the testator’s death belongs to A. 


(b.) The testator bequeaths the residue of his property to A when he 
shall complete the age of 18. A, if he complete that age, is entitled to 
receive the residue. The income which has accrued in respect of it since 
the testator’s death goes as undisposed of. 

Peiaeeehe ae ete, pee 180. Where no time has been fixed for 
fixed for payment of gene- the payment of a general legacy, interest 
Tal legacy. begins to run from the expiration of one year 
from the testator’s death. 

Exceptions.—(1.) Where the legacy is bequeathed in satisfaction 
of a debt, interest rans from the death of the testator. 

(2.) Where the testator was a parent ora more remote ancestor 
of the legatee, or has put himself in the place of a parent of the legatee, 
the legacy shall bear interest from the deuth of the testator. 

(8.) Where a sum is bequeathed toa minor witha direction to 
pay for his maintenance ont of it, interest 1s payable from the death 
of the testator. 


131. Where atime bas been fixed for 
the payment of a general legacy, interest 
begins to ran from the time so fixed. 

The interest up to such time forms part of the residue of the 
testator’s estate. 

Esception.— Where the testator was a parent ora more remote 
ancestor of the legatee, or has put himself in the place of a parent of 
the legatee, and the legatee is a minor, the legacy shall bear interest 
from the death of the testator, unless a specific sum is given by the 
will for maintenance, or unless the will contains a direction to the 
contrary. 


Tatereat when time fixed. 


Note. 
‘ See I. L. B., 16 Cal. 549, note under seo. 96 of the Indian Succession 
ct. 
132. The rate of interest shall be six per 


a cent. per annum. 
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133. No interest is payable on the arrears of an annuity within 
No interest on arreara of He first year from the death of the testator, 
annuity within first year although a period earlier than the expiration 
alter semtavore Geath. of that year may have been fixed by the will 
for making the firat payment of the annnity. 
134. Where asum of money is directed to be invested to pro- 
Interest onsum to bejn- duce an annuity, interest is payable on it from 
vested to produce annuity. the death of the testator. 


CHAP TER XII. 
Or roe Rerounpine or Leaacires.* 


135. An executor who has paid a legacy under the‘order of a 
Refund of legacy paid Judge is entitled to call upon the legatee to 
under Judge’s orders. refund in the event of the assets proving in- 
sufficient to pay all the legacies. 
136. When an executor has voluntarily paid a legacy, he cannot 
call upon a legatee to refund in the event of 
ae sefané if paid volun- the assets proving insufficient to pay all the. 
legacies. 
137. When the time prescribed by the will for the performance 
spun raiea larce Ne of ry condition has elapsed, without the condi- 
comes dne on performance tion having been performed, and the executor 
ne further has thereupon, without fraud, <distributed the 
assets, in such case, if further time has, under 
the second clause of this section, been allowed for the performance of 
the condition, and the condition has been performed accordingly, the 
legacy cannot be claimed from the executor, but those to whom he hag 
paid it are liable to refund the amount. 


Where the will requires an act to be performed by the legatee 
within a specified time, either as a condition to be fulfilled before the 
legacy is enjoyed, or as a condition upon the non-fulfilment of which 
the subject-matter of the bequest is to go over to another person, or the 
bequest is to cease to have effect, the act must be performed within the 
time specified, unless the performance of it be prevented by fraud, in 
which case such further time shall be allowed as is requisite to make 
up for the delay cansed by such fraud. 

138. When the executor has paid away the assets in legacies, 

When each legatee com- 80d he is afterwards obliged to discharge a 
pelluble to refund in pro- debt of which he had no previous notice, he 
perecn: is entitled to call upon each legatee to refund 

in proportion. 
* Compare Act X of 1865, Pt., XXXIX. 
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139.* Where an executor or administrator has given such notices 
; as the High Court may, by any general rule 
ne eens to be made from ae to ae Rented for 
creditors and others to send in to him their claims against the estate 
of the deceased, he shall, at the expiration of the time therein named 
for sending in claims, be at liberty to distribute the assets, or any part 
thereof, in discharge of such lawful claims as he knows of, and shall 
not be liable for the assets so distributed to any person of whose claim 
he has not had notice at the time of such distribution ; 
but nothing herein contained shall prejudice the right of any 
Creditor may follow as- creditor or claimant to follow the assets, or any 
eota. part thereof, in the hands of the persons who 
may have received the same respectively. 
140.* A creditor who has not received payment of bis debt may 
Creditor may call upon Cll upon a legatee who has received payment 
legates to refund. of his legacy to refund, whether the assets of 
the testator’s estate were or were not sufficient at the time of his death 
to pay both debts and legacies, and whether the payment of the legacy 
by the executor was voluntary or not, 
141. If the assets were sufficient to satisfy all the legacies at the 
When legatee, not satis. time of the testator’s death, a legatee who has 
fied or compelled to refund not received payment of his legacy, or who has 
nepal patigelirgy fall to. 08D compelled to refund under the last preced- 
refund. ing section, cannot oblige one who has received 
payment in full to refand whether the legacy were paid to him with or 
without suit, although the assets have subsequently become deficient by 
the wasting of the executor. 
142. Ifthe assets were not sufficient to satisfy all the legacies 
Whoa uneaiidtied Weenies at the time of the testator’s death, a legatee 
must first againss who has not received payment of his legacy 
executor, if solvent. must, before he can call on a satisfied legatee 
to refund, first proceed against the executor if he is solvent ; bat, if 
the executor is insolvent or not liable to pay, the unsatisfied legatee can 
oblige each satisfied legatee to refund in proportion. 
148. The refanding of one legatee to another shall not exceed 
Limit to refanding of the eum by which the satisfied legacy ought to 
one legates to another. have been reduced if the eatate had been pro- 
perly administered. 
Tlustration. a 
A has bequeathed 240 rupees to B, 480 rupees to C, and 720 ra; 8 


toD. The assets are only 1,200 rupees, and, if properly administ: ed, 
would give 200 rupees to B, 400 rupees to OC, and 600 rupees to D. ° and 


© For limitation of suits auder seca. 189 and 140 see Act XV. of 1877, Boh. fil, No. 
43, supre, page 436. : / 
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D have been paid their legacies in full, leaving nothing to B. B can 
oblige C to refund 80 rupees, and D to refand 120 rupees. 
Refunding to be without 144. The refunding shall in all cases be 
interest. without interest. 
145. The surplus or residue of the de- 
Mares sng helgedby yer oe ceased s property, after payment of debts and 
duary legatee. legacies, shall be paid to the residuary legatee 
when any has been appointed by the will. 
145A4* Where a person not having his domicile in British India 
Transfer of assets from 88 died, leaving assets both in British India 
British India to executor and in the country in which he bad his domicile 
re a aa grpedehs at the time of his death, and there have been 
ion. e grant of probate or letters of administration 
in British India with respect to the assets there and a grant of ad- 
ministration in the country of domicile with respect to the assets in 
that country, the executor or administrator, as the case may be, in 
British India, after having given such notices as are mentioned in seo- 
tion 189, and after having discharged, at the expiration of the time 
therein named, such lawful claims as he knows of, may, instead of 
himeelf distributing any surplas or residue of the deceased’s proper 
to persons residing out of British India, who sre entitled thereto, 
transfer, with the consent of the executor or administrator, as the case 
may be, in the country of domicile, the surplus or residue to him for 
distribution to those persons. 


— 
CHAPTSBR XIII. 
Or tHe Liability oF AN EXEcuToR OR ADMINISTRATOR FOR DevasTAaTION.+ 

146. When an executor or administrator misapplies the estate of 

LiabOiey of execulus. be the deceased, or subjects it to loss or damage, 
administrator for devasta- he is liable to make good the loss or damage 
nen: go occasioned. 

Tustrations. 

(a.) The executor pays out of the estate an unfounded claim. He is 
liable to make good the loss caused by the payment. 

(5.) The deceased had a valuable lease renewable by notice, which the 
executor neglects to give at the proper time. The exeontor is liable to make 
good the losscaused by the neglect. 

(c.) The deceased had a lease of leas value than the rent payable for 
it but terminable on notice at a particular time. The execator neglects to 
give tbe notice. He is liable to make good the loss. 

147. When an executor or administrator occasions a loss to the 

estate by neglecting to get in any part of the 

For neglect toget inany property of the deceased, he is liable to make 

Bere cr ReOnerty _ good the amount. 


® Sec. 145A has been inserted by Act II. of 1890, 
+ Compare Act X. of 1865, Pt, XL. 
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Illustrations. 

(a.) The executor absolutely releases a debt due to the deceased from a 
solvent person, or compounds with a debtor who is able to pay in fulJ, The 
executor is liable to make good the amount so lost. 

(b.) The executor neglects to sue for a debt till the debtor is able to 
plead the Act for the limitation of suits,* and the debt is thereby lost to the 
estate. The executor is liable to make good the amount of the debt. 





CHAPTER XIV. 
MISCELLANEOUS. 


Provisions applied to 148. In Chapters VIII., [X., X., and XII. 
administrator with will of this Actthe provisions as to an executor 


annexed. Shall apply also to an administrator with the 
: will annexed. 
Saving clause. 149. Nothing herein contained shall— 


(a) validate any testamentary disposition which would otherwise 
have been invalid ; 
(b) invalidate any such disposition which would otherwise have 
been valid ; ) 
(c)deprive any person of any right of maintenance to which he 
would otherwise have been entitled ; or 
(d) affect the rights, duties, and privileges of the Administrator- 
General of Bengal, Madras, or Bombay.t 
150. No proceedings to obtain probate of a will, or letters of 
Probate and admivistra. ®4ministration to the estate, of any Hindn, 
tion in case of persons ex» Mnhammadan, Buddhist, or person exempted 
GA Ge saa an. ander section 832 of the Indian Succession Act, 
der this Act. 1865, shall be instituted in any Court in British 
India except under this Act. 


151. [Repealed by Act VII. of 1889, sec. 2 and sch.) 
152. The grant of probate of letters of administration ander this 


- rant of probate or ad- Act in respect of any property shall be deemed 
ministration to supersede to supersede any certificate previously granted 


bay Regulation VIII of No, XXVII. of 1860, or Bombay Regulation 
oa No. VILI. of 1827; and when, at the time of the 
@ grant of such probate or letters, any suit or other proceeding instita- 
ted by the holder of such certificate regarding such property 1s pen- 
ding, the person to whom such grant is made shall, on applying to the 
Court in which such suit or proceeding is pending, be entitled to take 
the place of such holder in such suit or proceeding : 


® Bee {Act XV, of 1877. + See Act II. of 1874. 
¢ Here the words ‘‘the aid,” being repealedby Act XIL of 1891, have been omitted 
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Provided that, when any certificate is superseded under this section, 
all payments made to the holder of such certificate in ignorance of such 
supersession shall be held good against claims under the probate or 
letters of administration. 

"153. [Repealed by Act VII. of 1889, sec. 2 and sch.] 
Amendment of Hinda 154. The following amendments shall be 
Wills Acc. made in the Hindu Wills Act, 1870 (namely):— 

(a.) For the portion of section 2 commencing with the worda 
* sections 179” and ending with the words “ administrator with the 
will annexed,’’ the words ‘‘ and section 187” shall be substituted. 

(b.) The third clause of section 8 and the last clause of section 6 
shall be repealed. 

(c.) In section 6, for the words “108 and 182” the words “ and 
103” shall be substitated. 

155. All grants of probate of the will or letters of administra- 

Validation of grants of tion to the estate of any deceased Hinda, 
probate and administration Muhammadan, or Buddhist, or any person 
made in British Burma. exempted under section 882 of the Indian 
Succession Act, 1865, which, before this Act comes into force, have 
been made in British Burma, shall, whenever such grant would have 
been lawful if this Act had been in force, be deemed to have been 
made iu accordance with law. 

156. In the second schedule to the Indian Limitation Act, 1877, 

Amendment of Act Xv. No. 43, after the figures “821,” the following 
of 1877. shall be inserted, namely“ or under the 
Probate and Administration Act, 1881, section 189 or 140.°’ 

157.* (1) When a grant of probate or letters of administration is 

Surrender of revoked ‘evoked or annulled under this Act, the person 
probate or letters of ad- to whom the grant was made shall forthwith 
ma InIaERHON: deliver up the probate or letters to the Court 

which made the grant. 

(2) I£ such person wilfully and without sufficient cause omits so to 
deliver up the probate or letters, he shall be punished with fine which 
may extend to one thousand rupees, or with imprisonment which may 
extend to three months, or with both. 

* Sec. 157 has been added by Act VI. of 1889, sec. 17. 
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(a) appointing a guardian of his person or property, or both, or 

(>) declaring a person to be such a guardian, 
the Court may make an order accordingly, 

(2) An order under this section shall imply the removal of any 
guardian who has not been appointed by will or other inatrument, or ap- 
pointed or declared by the Court. 

(3) Where a gaardian has been appointed by will or other instru- 
ment, or appointed or declared by the Court, an order under this 
section appointing or declaring another person to be guardian in his 
stead shall not be made until the powers of the guardian appointed or 
declared as aforesaid have ceased under the provisions of this Act. 


Persons entitled to apply 8. An order shall not be made under the 
for order. last foregoing section except on the application 
of— 

(a) the person desirous of being, or claiming to be, the guardian 
ef the minor, or 

(b) any relative or friend of the minor, or 

(c) the Collector of the district or other Jocal area within which 
the minor ordivarily resides, or in which he has property, or 

(d) the Collector having authority with respect to the class to which 
the minor belongs. 

9. (1) I£ the application is with respect to the guardianship of the 

Conrt having jorisdiction person Of the minor, it shall be made to the 
to entertain epplication. District Court having jurisdictiox in the place 
where the minor ordinarily resides, 

(2) If the application is with respect to the guardianship of the 
property of the minor, i¢ may be made either to the District Court 
having jurisdiction in the place where the minor ordinarily resides, or 
to a District Court having jarisdiction in a place where he has pro- 
perty. 

(3) If an application with respect tothe guardianship of the property 
of a minor is made to a District Court other than that having juris- 
diction in the place where the minor ordinarily resides, the Court may 
return the application, if in its opinion the application would be dis- 
posed of more justly or conveniently by any other District Court 
having jurisdiction. 

10. (1) If the application is not made by the Collector, it shall be 
by petition signed and verified in manner 
prescribed by the Code of Civil Procedure 
for the signing and verification of a plaint, and stating, so far as can 
be ascertained,— 


(a) the name, sex, religion, date of birth, and ordinary residence 
of the minor ; 


Form of application. 
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(5) where the minor is a female, whether she is married, and, if 
so, the name and age of her husband ; 

(c) the nature, situation, and approximate value of the property, . 
if any, of the minor; 

(d) the name and residence of the person having the custody or 
possession of the person or property of the minor ; 

(e) what near relations the minor has, and where they reside ; 

( f) whethera guardian of the person or property, or both, of the 
minor has been appointed by any person entitled or claiming to be 
entitled by the law to which the minor is subject to make such an ap- 
pointment ; 

(g) whether an application has at any time been made to the 
Court or to any other Uourt with respect to the guardianship of the 
person or property, or both, of the minor, and, if so, when, to what 
Court, and with what result; 

(h} whether the application is for the appointment or declaration 
ofa guardian of the person of the minor, or of his property, or of both; 

(‘) where the application is to appoint a guardian, the qualifica- 
tions of the proposed guardian ; 

(7) where the application is to declare a person to be a guardian, 
the grounds on which that person claims ; 

(&) the causes which have led to the making of the application ; 
and 

(t) such other particulars, if any, as may be prescribed, or as the 
nature of the application renders it necessary to state. 

(2) If the application is made by the Collector, it shall be by letter 
addressed to the Court and forwarded by post, or in such other manner 
as may be found convenient, and shall state, as far as possible, the 
particulars mentioned in sub-section (1). 

(3) The application must be accompanied by a declaration of the 
willingness of the proposed guardian to act, and the declaration must 
be signed by him and attested by at least two witnesses. 

Note. 

Where a guardian ad litem has once been appointed, his appointment 
enures for the whole of the lis in the course of which it has been made 
unless and until it is revoked by the Court; but if the person to whom 
soch guardian is appointed prays for bis removal and for the substitution 
of a guardian named by the applicant, the Court will appoint the guardian 
go named in absence of any spevial and valid objection to such person.—I. 
L. B, 14 Al. 35, : 

11. (1) If the Court is satisfied that there is ground for proceed - 

ing on the application, it shall fix a day for the 

Procedure on admission hearing thereof, and cause notice of the appli- 
of application. : ° 

cation and of the date fixed for the hearing—., 
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tion of a certified copy of the order appointing or declaring the guar- 


dian, accept him as duly appointed or declared, and give effect to 
the order. 


17. (1) In appointing or declaring the guardian of a minor, the 
Matters to be considered Court shall, subject tothe provisions of this 
by the Oourt in sppuinting section, be guided by what, consistently with 
oe the law to which the minor is subject, appears 
in the circumstances to be fur the welfare of the minor. 


(2) In considering what will be for the welfare of the minor, the 
Court shall have regard to the age, sex, and religion of the minor, the 
character and capacity of the proposed guardian, and his nearness of 
kin to the minor, the wishes, if any, of a deceased parent, and any 
existing or previous relations of the proposed guardian with the minor, 
or his property. 

(8) If the minor is old enough to form an intelligent preference, 
the Court may considzr that preference. 


(4) As between parents who are Huropean British subjects adversely 
claiming the guardianship of the person, neither parent is entitled to 
it as of right, but, other things being equal, if the minor is a male of 
tender years or a female, the minor should be given to the mother, and 
if the minor is a male of an age to reqnire education and preparation 
for labour and business, then to the father. 


(5) The Court shall not appoint or declare any person to be a 
guardian against his will. 
18. Where a Collector is appointed or declared by the Court in 
Appointment or‘declara- Virtue of his office to be guardian of the person 
tion of Collector in virtue or property, or both, of a minor, the order ap- 
oe pointing or declaring him shall be deemed to 
authorize and require the person for the time being holding the office 


to act ag guardian of the minor with respect to his person or property, 
or both, as the case may be. 


19. Nothing in this chapter shall authorize the Oourt to appoint 
Guardian net to be ap. OF declares gnardian of the property of a 
pointed by the Court in minor whose property is under the super- 
a es intendence of a Court of Wards, or to appoint 
or declare a guardian of the person— 
(a) of a minor who is a married female, and whose husband is not, 
in the opinion of the Court, anfit to be guardian of her person, or, 


(b) subject to the provisions of this Act with respect to European 
British subjects, of a minor whose father is living, and is not, in the 
opinion of the Court, unfit to be guardian of the person of the minor or 
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(c) of a minor whose property is under the superintendence of a 
Court of Wards competent to appoint a guardian of the person of the 


minor. 
epee 


CHAPTER III. 
Dotizs, Ricuts, aNv LiaBiLiTiEs OF GUARDIANS. 
General. 


20. (1) A guardian stands in a fiduciary relation to his ward, 

Fiduciary relation of #04, save as provided by the will or other ine 

guardian to ward. strument, if any, by which he was appointed, 
or by this Act, he must not make any profit out of his office. 

(2) The fiduciary relation of a guardian to his ward extends toand 
affects purchases by the guardian of the property of the ward, avd by 
the ward of the property of the guardian, immediately or soon after 
the ward has ceased to be a minor, and generally all transactions be- 
tween them while the influence of the guardian still lasts or is recent. 

21. A minor is incompetent to act as guardian of any minor ex- 

Capacity of minors to cept his own wife or child, or, where heis the 
act as guardians. managing member of an undivided Hindu 
family, the wife or child of another minur member of that family. 

22. (1) A guardian appointed or declared by the Court shall be 

Remuneration of guer- entitled to such allowance, if any, as the Court 
dian. thinks fit, for his care and pains in the execa- 
tion of his duties. 

(2) When an officer of the Government, as such officer, ig so ap- 
pointed or declared to be guardian, such fees shall be paid to the 
Government out of the property of the ward as the Local Government, 
by general or special order, directs. 

23. A Collector appointed or declarad by the Court to be guardi- 

Control of Collector as 80S of the person or property, or both, of a 
guardian. minor, shall, in all matters connected with 
the guardianship of his ward, be subject to the control of the Local 
Goveroment, or of such authority as that Government by notification 
in the official Gazette, appoints in this behalf. 

Guardian of the Person. 

24. A guardian of the person of a ward is charged with the cus- 

Duties of guardianof the tody of the ward,and must look to his support, 

erson. health, and education, and such other matters 
as the law to which the ward is subject requires. 

25. (1) If a ward leaves or is removed from the custody of a guar- 

Title of guardian to cus- ian of his person, the Coart, if it is of opinion 
tody of ward. that it will be for the welfare of the ward to 
retarn to the custody of his guardian, may make an order for his re- 
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turn, and, for the purpose of enforcing the order, may cause the ward to 
be arrested and to be delivered into the custody of the guerdian. 

(2) For the purpose of arresting the ward, the Court may exercise 
the power conferred on a Magistrate of the first class by section 100 of 
the Code of Criminal Procedure, 1882. 

(8) The residence of a ward against the will of his guardian with 
a person who is not his guardian does not of itself terminate the guar- 
dianship. 

96. (1) A guardian of the person appointed or declared by the 

Bemoval of ward from Court unless he is the Collector or isa guar- 
jurisdiction. dian appointed by will or other instrument, 
shall not, without the leave of the Court by which he was appoiuted or 
declared, remove the ward from the limits of its jurisdiction, except 
for such purposes as may be prescribed. 

(2) The leave granted by the Court under sub-section (1) may be 
special or general, and may be defined by the order granting it. 


Guardian of Property. 
97. A guardian of the property of a ward is bound to deal there- 
Duties of guardian of With as carefully as aman of ordinary pru- 
property. dence would deal with it if it were his own, 
and, subject to the provisions of this chapter, he may do all acts which 
are reasonable and proper for the reulizution, protection, or benefit 
of the property. 
98. Where a guardian has been appointed by will or other instru- 
Powers of testamentary m™ent, his power to mortgage or charge, or 
guardian. transfer by sale, gift, exchange, or otherwige, 
immoveable property belonging to his ward, is subject to any restric- 
tion which may be imposed hy the instrument, unless he has under 
this Act been declared guardian, and the Court which made the declare 
ation permits him by an order in writing, notwithstanding the restrio- 
tion, to dispose of any immoveable property specified in the order in 
& manuer permitted by the order. 
99. Where a person other than a Collector, or than a guardian 
FisiCalica lc sowmcect appvuinted by will or other instrument, bas been 
guurdien of property ap- 8ppointed or declared by the Court to be guar- 
Satara or declared by the dian of the property of a ward, he shall not, 
without the previous permission of the Court. 
(a) mortgage or charge, or transfer by sale, gift, exchauge, or 
otherwise, any part of the immoveable property of his ward, or 
(6) lease any part of that property for a term exceeding five years, 
or for any term extending more than one year beyond the date on 
which the ward will cease to be a minor. 
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30. A disposal of immoveable property by a guardian in contraven- 
er eee tion of either of the two last foregoing sectio¥S 
oidability of transfers. : ; 
fnade in contravention of is voidable at the instance of any other perso 
neo. 28 or sec. 29. affected thereby. : 


31. (1) Permission to the guardian to do any of the acts men- 

Practice with respect to tioned in section 29 shall not be granted by 

permitting transfers under the Court except in case of necessity or for an 
Benya: evident advantage to the ward. 

(2) The order granting the permission shall recite the necessity or 
advantage, as the case may be, describe the property with respect to 
which the act permitted is to be done, and specify such conditions, if 
any, as the Court may see fit to attach to the permission ; and it shall 
‘be recorded, dated, and signed by the Judge of the Court with his own 
hand, or, when from any causeheis prevented from recording the 
order with his own hand, shall be taken down in writing from his 
dictation, and be dated and signed by him. 

(3) The Court may in its discretion attach to the permission the 
following among other conditions, namely :— 

(a) that a sale shall not be completed without the sanction of the 
Court ; 

(5) that a sale shall be made to the highest bidder by public 
auction before the Court or some person specially appointed by the 
Court for that parpose, at a time and place to be specified by the Court, 
after such proclamation of the intended sale as the Coart, subject to 
any rules made under this Act by the High Oonrt, directs ; 

(c) that a lease shall not be made in consideration of a premium, or 
shall be made for such term of years and subject to snch rents and 
covenants as the Court directs ; | 

(d) that the whole or any part of the proceeds of the act permitted 
shall be paid into the Court by the guardian, to be disbursed therefrom, 
or to be iuvested by the Court on preseribed securities, or to be other- 
wise disposed of asthe Court directs. 

(4) Before granting permission to a gnardian todo an set mention - 
ed in section 29, the Coart may eause notice of the application for the 
permission to be given to any relative or friend ef the ward who 
should, in its opinion, receive notiee thereof, and shall hear and record 
the statement of any person who appears in opposition to the application. 

32. Where a guardian of the property of s ward has been appoint- 

: ed or declared by the Court, and such guardian 
Pita gir ge hei is not the Collector, the Court may, from time 
pointed or declared by the to time, by order, define, restrict, or extend 
aoe his powers with respect to the property of the 
ward in such manner and to such extent as it may consider to be for 
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the advantage of the ward and consistent with the law to which the 
ward is subject. 

Right of guardian so 33. (1) A guardian appointed or declared 
arg red as sey Pi by the Court may apply by petition to the Vourt 
opinion io management which appointed or declared him for its opinion, 
of property of ward. advice, or direction on any present question. 
respecting the management or administration of the property of his 
ward, 

(2) If the Court considers the question to be proper for sammary 
disposal, it shall cause a copy of the petition to be served on, and the 
hearing thereof may be attended by, such of the persons ‘nterested 
in the application as the Court thinks fit. 


(8) The guardian stating in good faith the facts in the petition, 
and acting upon the opinion, advice, or direction given by the Court, 
shall be-deemed, so far as regards his owa responsibility, to have per-: 
formed his duty as guardian in the subject-matter of the application. 

Obligations on guardian 34. Where a guardian of the property of 
of property appointed or & ward has been appointed or declared by the 
declared bythe “Cours. Court, and such guardian is not the Collector, 
he shall,— 

(a) if so required by the Court, give a bond, as nearly as may be, 
in the presoribed form, to the Judge of the Court to enure for the 
benefit of the Judge for the time being, with or without sureties, as 
may be prescribed, engagiog daly to account for what he may receive 
in respect of the property of the ward ; 

(8) if so required by the Coart, deliver to the Court, within six 
months from the date of his appointment or declaration by the Oourt, 
or within such other time as the Court directs, a statement of the im- 
moveable property belonging to the ward, of the money and other 
moveable property which he has received on behalf of the ward up to 
the date of delivering the statement, and of the debts due on that date 
to or from the ward ; 

(c) if se required by the Coart, exhibit his accounts in the Court 
at such times and in soch form as the Cuart from time to time directs ; 

. (d) if so required by the Court, pay into the Court, at sach time 
as the Court directs, the balance due from him on those accounts, or 
so much thereof as the Court directs ; and 

(e) apply for the maintenance, education, and advancement of the 
ward and of such persons as are dependent on him, and for the celebra- 
tion of ceremonies to which the ward or any of those persons may be 
@ party, such portion of the income of the property of the ward as the 
Ooart from time to time directs, and, if the Court so paircee the whole 

or any part of that property. 
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35. Where a guardian appointed or declared by the Court has 
Suit agsinst gnardian given & bond duly to account for what he may 
where adminuistrativu-bond receive in respect of the property of his ward, 
Seneeeen: the Court may, on application made by petition, 
and on being satisfied that the engagement of the bond has not been 
kept, and upon sach terms as to security, or providing that any money 
received be paid iuto the Court or otherwise as the Court thinks fit, 
assigo the bond to some proper person who shall thereupon be entitled 
to sue on the bond io his own name as if the bond had been originally 
given to him instead of to the Judge of the Court, and shall be entitled 
to recover thereon, as trustee fur the ward,in respect of any breach 
thereof. 
36. (1) Where a guardian appointed or declared by the Court bas 
Snit against guardien 2°¢ given a bond as aforesaid, any person, with 
where administration the leave of the Court, may, as next friend, at 
bond was not taken. any time during the continuance of the mino- 
rity of the ward, and upon such terms as aforesaid, insritute a suit 
against the guardian, or, in case of his death, against his represent- 
ative, for an account of what the guardian has received in respect of 
the property of the ward, and may recover in the suit, as trostee for 
the ward, such amount as may be found to be payable by the guardian 
or hia representative, as the case may be. 
(2) Tue provisions of sub-section (1) shall, so for as they relate 
to a suit against a guardian, be subject to the provisions of section 440 
of the Code of Civil Procedure as amended by this Act. 
37. Nothing in either of the two last foregoing sections shall be 
Genera} liability of gaar- coastrued to deprive award or his representative 
dian aa trastee. of any remedy against his guardian, or the re- 
preseutative of the guardian, which, not being expressly provided in 
either of those sections, any other beneficiary or his representative 
would have against his trustee or the representative of the trustee. 
Termination of Guardianship. 
38. On the death of one of two or more joint guardians, the 
Right of eurvivorship guardianship continues to the survivor or 
among joint guardiaus. survivors until a further appointment is made 
by the Court. 
39. The Court may, on the application of any person interested, 
‘or of its own motion, remove a guardian ap- 
pointed or declared by the Court, or a guar- 
dian appointed by will or other instrument, for any of the following 
causes, namely :— 
- (a) for abuse of his trust ; 
(6) for continued failure tu perfurm the duties of his trast ; 
1179 


Removal of guardian. 
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(¢) for incapacity to perform the duties of his trust ; 

(d) for ill-treatment, or neglect to take proper care, of his ward ; 

(¢) for contumacions disregard of any provision of this Act or of 
apy order of the Conrt ; 

(J) for conviction of an offence implying, in the opinion of the 
Court, a defect of character which unfits him to be the guardian of his 


ward ; 
(yg) for having an interest adverse to the faithful performance of 
his duties ; . 


(A) for ceasing to reside within the local limits of the jurisdiction 
of the Court ; 

(3) in the case ofa guardian of the property, for bankruptcy or 
insolvency ; 

(j) by reason of the guardianship of the guardian ceasing, or 
being liable to cease, under the law to which the minor ia subject : 

Provided thats gcardian, appointed by will or other instrament, 
whether he has been declared under this Act or not, shall not be 
removed— | 

(a) for the cause mentioned in clause (g) unless the adverse interest 
accrued after the death of the person who appointed him, or it is shown 
that that person made aud maintained the appointment in ignorance of 
the existence of the adverse interest, or 

(6) for the cause mentioned in clause (4) unless such guardian bas 
taken up such a residence as, in the opinion of the Court, renders it 
impracticable for him to discharge the functions of guardian. 

40. (1) Ifa guardian appointed or declared by the Court desires 
to resign his office, he may apply to the Court 
to be discharged. 

(2) If the Court finds that there is enfficient reason for the applica- 
tion, it shall discharge him, and, if the guardian making the application 
is the Collector, and the Local Government approves of his applying 
to be discharged, the Qoart shall in any case discharge him. 

Cessation of authorily of 41. (1) The powers of a guardian of the 
guardian. person cease— 

(a) by his death, removal, or discharge ; 

(6) by the Court of Wards assuming superintendence of the person 
of the ward ; 

(c) by the ward ceasing to bea minor ; 

(@) in the case of a female ward, by her marriage to a husband 
who is not unfit to be guardian of her person, or, if the guardian was 
eppointed or declared by the Conrt, by her marriage to a husband who 
ia not Yn the oninion of the Court, so anfit; or, 


Discharye of guardian. 
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(e) in the case of a ward whose father was unfit to be guardian of 
the perzon of the ward, by the father ceasing to be so, or, if the father 
was deemed by the Court to be so unfit, by his ceasing to be so in the 
opinion of the Coort. 

(2) The powers of a guardian of the property cease— 

(a) by his death, removal, or discharge ; 

(6) by the Court of Wards assuming superintendence of the pra- 
perty of the ward ; or 

(c) by the ward ceasing to be a minor. 

(3) When for any canse the powers of a guardian cease, the Cour 
may require him or, if he is dead, his representative to deliver as it 
directs any property in his possession or control belonging to the ward, 
or any accounts in his possession or control relating to any past or pre- 
seut property of the ward. | . 

(4) When he has delivered the property or accounts as required 
by the Conrt, the Court may declare him to be discharged from his 
liabilities save aa regards any fraud which may subsequently be 
discovered. 

42. When a guardian appointed or declared by the Court is dis- 

ee re charged, or, under the law to which the ward 
sor to guardian dead, dis- is subject, ceases to be entitled to act, or when 
charged, or removed, any such guardian or a guardian appointed by 
will or other instrument is removed or dies, the Court, of its own 
motion, or on application under Chapter II., may, if the ward ia still 
a minor, appoiut or declare another guardian of his person or pro- 


perty, or both, as the case may be. 
eR 


CHAPTER IV. 
SUPPLEMENTAL Provisions. 

: 43. (1) The Court may, on the appli- 
cae ae for regal dif cation of avy person interested or of ite Ge 
guardians, aod entorce- motion, make an order regulating the conduct 
meut of those orders. ; : ‘ 

or proceedings of any guardian appointed er 
declared by tbe Court. 
yw (2).Where there are more guardians than one of a ward, and they 
are unable to agree upon a question affecting his welfare, any of them 
anay apply to the Conrt for its direction, and the Court may make such 
order respecting the matter in difference as it thinks fit. 

(3) Except where it appears that the object of making an order 
under sub-section (1) or sub-section (2) wonld be defeated by the delay, 
‘the Court shall, before making the order, direct notice of the applica- 
tion therefor, or of the intention of the Court to make it, as the cage 
may be, to be given, in a case under sub-section (1), to the guardian of, 
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in a case utider eub-section (2), to the guardian who has not made the 
‘application. — 
(4) Incase of disobedience to an order made under sub-section (1) 
or sub-section (2), the order may be enforced in the same manner as 
an injunction granted under section 492 or section 493 of the Code of 
Civil Procedure, in a case under sub-section (1), as if the ward were 
‘the plaintiff, and the guardian were the defendaut, or, in a case under 
eab-section (2), as if the guardian who msde the application were the 
plaintiff, and the other gnardian were the defendant. 
'  '(5) Except in a case under sub-section (2), nothing in this section 
shall apply to a Collector who is, as such, a guardian. 
44. If, for the parpose or with the effect of preventing the Conrt 
" Penaly for removalof ‘from exercising ite authority with respect ton 
werd from jurisdiction. ward, a guardian appointed or declared by the 
‘Court removes the ward from the limits of the jurisdiction of the Court 
‘in contravention of the provisions of section 26, he shall be lisble, by 
‘order of the Oonrt, to fine not exceeding one thousand rupees, or to im- 
prieonment in the civil juil for aterm which may extend to six months. 


Penalty for contumacy. 45. (1) In the following cases, namely :— 


(a) if a person having the custody of » minor fails to produce him 
or canse him to be produced in compliance with a direction under sec- 
tion 12, sub-section (1), or to do bis atmost to compel the minor to re- 
turn to the custody of his guardian in obedience to an order under seo- 
tion 25, sub-sectiun (1), or 

(b) if a guardian appointed or declared by the Conrt faila tode- 
liver to the Court, within the time allowed by or onder clanse (b) of 
aection 84, a statement required under that clanse, or to exhibit 
accounte in compliance with a requisition ander clause (c) of that section, 
-or to pay into the Court the balance due from Jim on those accounts 
in compliance with a requisition uuder olause (d) of that section, or 

(c) if a person who has ceased to be a guardian, or the repyesent- 
ative of sach a person, fails to deliver any property or accounts in com- 
pliance with a requisition under section 41, sub-section (3), 

4 the person, guardian, or representative, as the case may be, shall be: 

liable, by order of the Court, to fine not exceeding one handred rupees, 

‘and in case of recusancy to farther fine not exceeding ten rupees for 
each day after the firat during which the default continues, and not ex- 

ceeding. five hundred rupees in the aggregate, and to detention in the 

civil jail until he undertakes to prodnoe the miner or cause him to be 

“produced, or to compel his return, or to deliver the statement, or to ex- 

-hibit the accounts, ox to pay the balance, or to deliver the property or 

accounts, as the cash @ay be. 
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(2) If a person who has been released from detention on giving an 
uodertaking under sub-section (1) fails to carry out the undertaking 
within the time allowed by the Conrt, the Court may cause him to be 
arrested and re-committed to the civil juil. 

46: (1) The Court may call upon the Collector, or upon any Court 

Reports by Collectors Subordinate to the Court, for a report on any 
and Subordinate Conrts. matter arising in any proceeding under ue 
Act, and treat the report as evidence. 

(2) For the purpose of preparing the report, the Collector or the 
Jadge of the subordinate Court, as the case may be, shall make such 
inquiry as he deems necessary, and may, for the purposes of the in- 
quiry, exercise any power of compelling the attendance of a witness to 
give evidence or produce a document which is conferred ou a Court by 
the Code of Civil Procedure. 

47. Anappeal shall lie to the High Court 
from an order made by a District Court,— 

(a) under section 7, appointing or declaring or refusing to eee 
or declare a guardinn ; or, 

(b) under section 9, sub-section (3),.returning an application ; or, 

(c) adder section 25, making or refusing to make an order for the 
retura of a ward to the custody of his guardian ; or, 

(2) under section 26, refusing leave for the removal of a ward (iota 
the limits of the Garieaicuoe of the a or unper ae conditions with 
respect thereto ; or, 

(e) under section 28 or section 29, refusing perinission toa guardian 
to do an act referred to in the section jor, * 

(f) under section 32, defining, pestrictingy: or extending the powers 
of a guardian ; or, i 

(g) under section 89, removing a guardian ; or, 

(h) under section 40, refusing to discharge a guardian ; or, . 

(t) under section 43, regulating the-condact or proceedings of a 
guardian. or settling.a matter in difference between joint. guardians, or 
enforcing the order ; or, ee 

(7) under section 44 or section 45, imposing a penalty. 

48. Save as provided by the last foregoing section and by section 

” Finality of a 622 of the Code’ of: Civi} Probedure, an otder 
ante Oh Ones Oe cere: made under this Act shall be final, and. slit aot 
be liable to be contested by suit or otherwise. 

49. The costs of any proceeding under this Act, including “ 
costs of maiutaining a guardian or othe? person 
in the civil jail, shall, subject to any rules made 
By the High Court uncer this Act, be'ia the discretion of the Coutt in 
which the proceeding ishad.- = *- Bee 


Orders appealable. 


-, Costs. 
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50. (1) In addition to any other power to make roles conferred 
pee eres expressly or impliodly by this Act, the High 
make rules. Court may from time to time make rules con- 

sistent with this Act— 

(a) as to the matters respecting which, and the time at which, re- 
ports should be called for from Collectors aud subordinate Courts ; 

(5) as to the allowances to be granted to, and the security to be re- 
quired from, guardians, and the cases in which such allowances should 
be granted ; 

(c) as to the procedure ta be followed with respect to applications. 
of guardians for permission to do acts referred to in sections 28 and 29 ; 
_ (d) as to the circumstances in which snch requisitions as are men- 
tioned in clauses (a), (6), (c), and (d) of section 34 should be made ; 

(e) as to the preservation of statements and accounts delivered and 
exhibited by guardians ; 

( f) ae to the inspection of those statements and accounts by per- 
sana interested ; 

(g) as tothe custody of money, and securities for money, belonging 
to wards; 

(A) as to the securities on which money belonging to wards may 
be invested ; 

(8) as to the egyeation of wards for whom guardians, not being 
Collectora, have been appointed or declared by the Court ; and, 

(j) generally, for the guidance of the Courts in carrying out the 
purposes of this Act. 

(3) Rales under clauses (a)ana (3) of sub-section (1) shall nat 
have effect antil they have been approved by the Local Government, nor 
shall any rale under this section have effect until it has been publish- 
ed in the official Gagette. 

51. A.guardian appointed by, or holding a certificate of adminis- 
) | 4ration from, a Civil:Court ander any enactment 
eee ee coculed by cule Ack Galil sate aay 
ed by Coart, prescribed, be subject to the provisions of this 
Act, and of the rales. made. uoder it, asif he had been appointed or de- 
claved by the Coarct ander Chapter II. 

52. IJn.section 3.0f the Indian Majority Act, 1875, for the words 
 Q@meutinent .of Sndian ‘“e¥ery minor.qf whose person or property a 
Majority Act. guardian -has been or aball be appointed by any 
Court of Justioe,and every minor pander the juriadiction of any Ooart 
of Wards,” the follawing.ahall be apbstizpted, namely,— 

.., ‘every minor.of whose peraon or property, or both, a guardian, 
other than a guardian for a.suit within the meaning of Chapter XXXf, 
of the Code of Qivil Procedure, has been or shall be appointed or de- 
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olared by any Court of Justice before the minor has attained the age of 
eighteen years, and every minor of whose property the superintendence 
has been or shall be assumed by any Court of Warde before the minor 
has attained thut age.” 


Amendment of Chapter 53. Chapter XXXI. of the Code of Civil 
XXXI. of the Code of Procedure shall be amended as follows, nume- 
Civil Procedure. ly :-— 

A,—To section 440 of the said Code the following'shall be added, 
natnely :— 

“Tf a minor hasa guardian appcinted or declared by an authority 
competent in this behalf, a suit shall not be instituted on behalf of the 
minor by any person other than such guardian except with the leave 
of the Court granted after notice to such guardian and after hearing 
any objections which he may desire to make with respect to the insti- 
tution of the suit, and the Qourt shall not grant such leave anless it is 
of opinion that it is for the welfare of the minor that the person pro- 
posing to institute the suit in the name of the minor should be permit- 
ted to do s0.” 

B.—To section 443 of the said Code the following shall be added, 
namely :— 

“Where an authority competent in this behalf has appointed or 
declared a guardian or guardians of the person or property, or both, of 
the minor, the Court shall appoint him or one of them, as the case may 
be, to be the guardian for the suit ander this section, unless it consi- 
ders, for reasons to be recorded by it, that some other person ought to 
beso appointed.” 

O0.—After segtion 446 of the said Code the following shall be add- 
ed, namely :— 

“Tf the next friend is not a guardian appointed or declared by ap 
authority competent in this bebalf, and an appliestion is made by a 
guardian 80 appointed or declared who desires to: be himself-appotnted 
in the place of the next friend, the Court shall remove the:next friend, 
‘unleas it considers, for reasons to be recorded by it, that the guardian 
ought not to be appointed the next friend of the minor.” 

D.—For section 461 of the said Code the following shall be substi- 
tuted, namely :— 
eee «461, (1) A sext friend or guardian for 
or gueriinncxivokor ne the suit sball not, without tbe leave of the 
perty under decree: for (Court, réceive any money or other movesble 
aa property on behalf of a ‘minor, either— 

(a) by way of compromise before decree or order, or 

(6) under a decree or order in favour of the minor. 
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““ (2) Where the next friend or guardian for the sait bas not been 
appointed or declared by competent authority to be guardian of the 
property of the winor, or, having been so appointed or declared, is nuder 
any disubility known to the Court to receive the money or other move- 
able: property, the Court shall, if it grants him leave to receive the pro- 
perty, require such secority and give such: directions as will, in its 
opinion, sufiiciently protect the property from:waste and ensure ite pro- 
per spplicatiou.” 

+ #.—For section 464 of the said Gade as amended by the Civil 
*Procedure Code Amendment Act, 1888, the following shall be substi- 
tuted, namely :— | 

“464, Nothing in this chapter applies toa Sovereign Prince or 

Princes and chiefs and Raling Chief suing or being sued in the name 
Wards of Coart, of his State, or being sued, by direction of the 
Governor-General i in Council or a Local Government, in the name of 
an agent or in any other name, or shall be construed to affect, or in any 
way derogate from, the provisions of any local law for the time being 
in force relating to suits by or against minors or by or against lunatics 
or other persous of unsound mind,” 


THE SCHEDULE. 
ENACTMENTS REPEALED. 
(See section 2.) 


(S888 eee | Re ae nner 
on anne wae ne — a ee mT a ~ nw 
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No. and year. - Title or subject. Extent of repeal. 


acts of the Governor-General in Council. 





XIV of 1858 ...|Minors (Madras) wv» JP he whole: 
XL of 1858 ...|Miuors (Bengal) - [So much as has not ae 

a. ~ repealed. 

IX of 1861 .../Minors ... sie ..| Tho whole. 

"+ KX of 1864 ...;Minors (Bombay) ... (The whole. 
> XIV of 1869 ....Bombay Civil Courts (So much of the last para- 
is Act, 1869 ss | graph of section 16 as 


bas not been repealed. 
VIT of 1870 . -.|Court-fees Act, 1870 «+» (Section 19H, and article 10 
. of Schedule LG 
IV of 1872 ...|Punjab laws Act, 1872, So far as it relates to, Act 
XL. of 1858. 
SIX of 1873 ...|North-Western Provinces |Section 258. 
\ Land-revenue Act, 1873. 
« XII of 1874 ...|European British Minors 'The whole. 


, Act, 1874 sei 
XV of 1874 .. |Lawa Local Extent Act, " |So far as it relates to any 
1874 ase . | “enactment repealed by 


this Act. 


2 ee, 


No. and year. 


ee 


XX of 1875 . 
XVIII of 1876 . 
XIII of 1879 . 


XIV of 1882 ... 
XVIII of 1884 ... 
AVII of 1885 ... 
XII of 1887 ... 


XI of 1889 .. 


V of 1804 ... 


X of 1831 .. 


.\Minors’ Estates... 
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ENACTMENTS REPEALED. 
(See section 2.) 








Title or subject. Extent of repeal. 


Acts of the Governor General in Council. 


..(Central Provinces Laws | So far as it relates to Act 
Act, 1875 ae weet LA of 1858. 
--|Outh Laws Act, 1876 ...| So far as it relates to Act 


XL. of 1858, 
.{Oudh Civil Sel Act, | Clause (1) of section 25 re- 
1869... <6 | lating to proceedin 


under Acts XL. of 1858 
and IX. of 1861. 

Code of Civil Procedure ...| The second Paragraph of 
section 

Punjab Courts Act, 1884. |So much of sec. 29 as has 
not been repealed. : 

Central Provinces Govern-; Section 5, 

ment Wards Act, 1885. 

Bengal, North - Western | Clause (b) of section 23, 

{ Provinces, and Assam! sub-section (2), 

Civil Courts Act, 1887. 


.|\Lower Burma Courts Act, | The words “ to be and’”’ in 





1889 és aes »-| section 99, sub-section 
(1), and section 102, so - 
far as it relates to Aot 
XIII. of 1874. 





Madras Regulations. 


Court of Wards .-| Section 20 and so much 
of secs, 21 and 22 ag 
relates to persons and 
property of minors not 
subject to the superin- 

| tendence of the Court 





of Wards. 
»»./ Section 3. 


Regulations under the Statute 33 Victoria, Chapter 3. 


IX of 1874 ... 


So far as it relates to Acts 
XL. of 1858 and IX. of 
1861. 


Arakan Hill District Laws. 





n 76 


604 GUARDIANS AND WARDS. 


Notes UNDER THE GUARDIANS AND’ Warps Act. 


No appeal lies under the Guardians and Wards Act (VIII of 1890) 
from an on of a District Judge refusing to remove a guardian.—I. L. R., 
19 Cal. 487. 


Under the Guardians and Wards Act, 1890, a guardian cannot be ap- 
pointed of the property of a minor, who is a member of a joint Hindu family 
governed by the Mitakshara law, and possessed of no separate estate. 
Difference between The Guardians and Wards Act, 1890, and Act XL of 
1858 stated. Durgapersad ». Keshopersad Singh explained. Narsingrav 
Ramchandra v. Venkaji Krishna and Appovier v. Rama Subba Aiyan re- 
ferred to.—19 Cal. 301. 


Upon the death of an ijaradar, his mother and widow, as managers 
under his will, remained in possession of the land leased. Subsequently a 
son was adopted to him by the widow and succeeded to his estate. The 
lease having expired, a renewal for five years was taken by the managers, 
but was surrendered before that period elapsed, during the minority of the 
son, against whom, on his attaining full age, this suit was brought by the 
lessor to recover three years’ rent of the renewed ijara. The contract of 
the adoptive mother and guardian was not personally binding upon the 
adopted son, and had not been ratified by him after attaining full age. 
It did not purport to deal with the estate to which he afterwards succeeded, 
but was entered into by the managers in their own names. Held, that the 
case, as originally made in the plaint and raised by the issues framed in 
the Court of first instance, which covered a wider ground, viz., that the 
Bon was personally bound by the contract as being beneficial to him, and 
on the ground that he had ratified it after attaining full age, could not be 
altered in appeal into what would be a wholly different claim and raise 
entirely new issues, viz., that the managers, having power under the will, 
had charged the estate with the rent of the ijara, and that such charge 
remained upon it in the possession of the heir, who was liable tu the extent 
of the assets received by him. The latter would have been in fact a new 
suit. The case that arose in Hanoomanpersaud Panday v. Mussumat 
Babooee Munraj Koonweree distinguished.—19 Cal. 507. 


Saithri, a girl fifteen years of age, had, for the last eight years with 
her mother the petitioner’s consent, been boarded and educated first at the 
American Marathi Mission school and then at the Methodist Zenana Mission 
school, of which latter school the respondent was the superintendent. The 
petitioner, during that time, had never contributed anything towards the 
expenses of her daughter’s board and education, and was quite unable to 
do so, being a servant in receipt of a salary of only 8 annas a month, and 
with no home of her own. Saithri, in the meantime, had become a Chris- 
tian and assumed the name of Sarah Hattio Houghton, and would soon be 
in a position, if allowed to complete her education ns she herself desired to 
do, to earn her own livelihood by teaching. The petitioner now applied, 
under section 491 of the Criminal Procedure Code, X of 1882, for an order 
on the respondent to show cause why Saithri should not be delivered over 
to the custody of her mother, the petitioner. Held, that even assuming 
that Saithri, not being sixteen years of age, was too young, according to 
the authorities, to be able to decide for herself where she would reside, it 
was the duty of the Court to refuse the present application, the Court not 
being satisfied that the application was made bona fide by the petitioner, 
and the petitioner being a servant, earning only 8 annas a month as wages, 
® pauper, and having no home of her own. Held, further, that according 
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to the doctrine governing Courts of Equity in such cases, the petitioner 
by her conduct during the last eight years had precluded herself from 
demanding that her child should now be given up to her, to do which 
would, under the circumstances, be manifestly most detrimental to the 
welfare of the child herself. The true principle deducible from the autho- 
rities by which the Court should be guided in such cases is that the 
Court is to judge upon tho circumstances of each particular case, and that 
the welfare of the infant, irrespective of its age, is the main feature to be 
regarded, Semble—A boy of fourteen and a girl of sixteen have a right 
to choose their own residence. The provisions of the Guardians and Wards 
Act VIII of 1890 and cases on the subject in the English and Indian 
Courts considered.—16 Bom. 307. 


The High Court has the power, irrespective of the provisions of the 
Goardians and Wards Act (VIII of 1890), of appointing a guardian for 
an infant or his estate. A Hindu father appointed guardian of his infant sons 
for the purpose of raising mouey by the mortgage of ancestral immoveable 
property on its appearing to the Court that by so appointing him guardian 
better terms were likely to be procured from the mortgagee, and the infants 
to that extent consequently benefited.—16 Bom. 634, 


[ 606 ] 
INDIAN MAJORITY. 
ACT No. IX. OF 1875. 


PasseD on THE 2ND Marcu 1875, 
An Act to amend the Law respecting the age of majority. 
Warszsas, in the case of persons domiciled in British India, it is 
expedient to prolong the period of nonage, and 


to attain more uniformity and certainty res- 
pecting the age of majority than now exists ; It is hereby enacted as 
follows :— 
aineasiils 1. This Act may be called “ The Indian 
Majority Act, 1875: ” 

It extends to the whole of British India, and, so far as regards sub- 
eee jects of Her Majesty, to the dominions of 
; Princes and States in India in alliance with 

Her Majesty ; 


Preamble. 


Commencement and oper- and it shall come into force and have effect 
ation. only on the expiration of three months from 
the passing thereof. 

" Savings. 2. Nothing herein contained shall affect— 

(a) the capacity of any person to act in the following; matters 
_(namely),—Marrige, Dower, Divorce, and Adoption ; 

(6) the religion or religious rites and usages of any class of Her 
Majesty’s subjects in India ; or 

(c) the capacity of any person who, before this Act comes into 
force, has attained majority under the law applicable to him. 

Notes. . 


This section refers only to the capacity to contract, which is limited by 
sec. 11 of the Contract Act, and not to the capacity tosue, which is purely 
a question of procedure, and regulated by the Civil Procedure Code, Ch. 
AXXI.—I. L. R., 3 Madr. 248. 

A Brahman boy, 16 years of age, having left his father’s house went 
to and resided in the house of a missionary, where embraced Christianity 
and was baptized. In a suit by the father to recover possession of his son 
from the missionary :— Held, that the question whether the boy was 8 minor, 
was to be decided not according to Hindn Law, but by Act [X of 1875 ;(2) 
that the claim was not affected by sec. 2, cl. (b), of that Act ; (3) and that 


the father was entitled to a decree that his son should be delivered into his 
custody.—9 Madr. 391. 


3. Subject as aforesaid, every minor of whose person or property 

Age of majority of per- ® 2ardian® has been or shall be appointed by 
sons domiciled in British any Court of Justice, and every minor under 
the jurisdiction of any Court of Wards, shall, 


© This does not include a guardian for the euit.—See Act XIV. of 1882, sec, 443. 
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notwithstanding anything contained in the Indian Saceession Act (No. 
X of 1865) or in any other enactment, be deemed to have attained his 
majority when he shall have completed his age of twenty-one years, and 
not before : 

Subject as aforesaid, every other person domiciled in British India 
shall be deemed to have attuined hia majority when he shall have com- 
pleted his age of eighteen years and not before. 


Notes. 

The appointment of a guardian ad litem is sufficient to make the minor 
party subject to sec. 3, Act IX of 1875, and to constitute his period of ma- 
jority at 21, at any rate so far as relates to the property in suit, notwith- 
standing that such minor would but for such appointment have attained 
majority at 18.—I. L. R., 1 Cal. 388. : 

The foundation for infant marriages among Hindus is the religions 
obligation which is supposed to lie on parents to provide for a daughter, so 
soon as she is matura viro, husband capable of procreating children ; the 
custom being that when that period arrives, the infant wife permanently 
quits her father’s house, to which she had returned after the celebration 
of the marriage ceremony, for that of her husband. The presumption, there- 
fore, is, that the husband, when called upon to receive his wife for per- 
manent cohabitation, has attained the full age of adolescence and also the 
age h the law fixes as that of discretion. According to the Hindn law 
prevalent in Bengal, alad of the age of fifteen is regarded as having at-' 
tained the age of discretion, and as competent to adopt, or to give authority 
toadopt,a son. Sembls.—The operation of sec. 33,-Reg. X of 1793, which, 
read together with sec. 2, Reg. XXVI of 1793, prohibits a landholder 
under the age of eighteen from making an adoption without the consent of 
the Court of Wards, is confined to persons who are under the guardianship 
of the Court of Wards. Quere, whether a decree in favour of the adoption 
passed in 4 suit by a reversioner to set aside an adoption is binding on any 
reversioner except the plaintiff ; and whether a decision in such a suit ad- 
verse to the adoption would bind the adopted son as between bimself and 
any other than the plaintiff.—1 Cal, 289. 

The making of an order appointing a guardian under Act XL of 1858, 
and not the subsequent taking out of the certificate, is that by which a 
guardian is appointed of the person and property of a minor within the 
meaning of sec. 3 of the Indian Majority Act.—8 Cal. 967. 

In the interval between an application for a certificate of administra- 
tion to the property of a minor under sec. 3 of Act XL of 1858 and the 
issue of the certificate, the minor attained the age of 18 yeara and signed 
& promissory note. Held that the certificate afforded no defence to a suit 
on the note.—8 Cal. 714. 

A certificate of guardianship under Act XL of 1858 takes effect not 
from the date when it is applied for, nor when an order granting it ia 
passed, but from the date when it is actually issued. Therefore where an 
application for a certificate was made in 1877, and an order granting it was 
passed in December 1879, but the certificate was not issued until December 
1881 : Held, that the minor, in receipt of whose property the certificate was 
applied for, who had between the date of the application and the issue of 
the certificate attained the age of 18 years, and signed a promissory note, 
was not entitled to take advantage of sec. 3 of the Majority Act 1875, and 
set up the plea of minority as a defence to a suit on the note.—9 Cal, 901. 
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In a suit to recover money due upon certain promissory notes executed 
between the 14th December 1885 and the 16th March 1886, the defendant 
pleaded (inter alia) minority, and alleged that by an order of the Civil 
Court the Collector bad been appointed his guardian and manager of bis 
estate under Act XL of 1858; that on the 6th December, when he was 
nineteen years of age, his estate bad been released by the Court of Wards 
and was made over to his father on the 17th December ; that on the 30th 
December the District Judge held that he was siill a minor, and appointed 
a manager of his estate, and that the District Judge’s order had been up- 
held on appeal by the High Court. Held, that there was no evidence that 
@ guardian of the person or property of the defendant had ever been appoint- 
ed within the meaning of section 3 of the Indian Majority Act (IX of 1875), 
and as the defendant was not under the jurisdiction of the Court of Wards 
at the time of the execution of the promissory notes, he was then no longer 
a minor, but sus juris dnd competent to enter into a binding contract. Held, 
that the Collector is not a Court of Justice within the meaning of section $ 
of the Majority Act. A Collector appointed under section 12 of Act XL 
of 1858 cannot properly be styled the guardian of a minor's property. Held, 
that under section 3 of the Majority Act the disability of minority only 
continues so long as the Court of Wards retains charge of a minor's pro- 
perty and no longer. Rudra Prokash Misser v. Bhola Nath Mukherjee, I. 
L. R., 12 Cal. 612, referred to and commented on.—17 Cal. 944. 

A minor, of whose person or property a guardian has been apPinted 
under Act XL of 1858, does not attain his majority when he completes the 
age of 18 years, but when he completes the age of 21 years.—3 Al. 598. 

See I. L. R., 12 Al, 213, noted under sec. 17 of the Civ. Pro, Code. 


4. In computing the age of any person, the day on which he was 

Age of majority how born is to be included as a whole day, and he 
compnted, shall be deemed to have attained majority, if 
he falls within the first paragraph of section 8, at the beginning of the 
twenty-first unuiversary of that day, and if he falls within the second 


paragraph of section 8 at the beginning of the eighteenth anniversary 
of that day. | 


Illustrations. 


(a.) Z is born in British India on the first day of January 1850, and 
hasa British Indian domicile. A guardian of his person is appointed by 
a Court of Justice. Z attains majority at the first moment of the first day 
of January 1871. 

5.) Zis born in British India on the twenty-ninth day of February 
1852, and has a British Indian domicile. A gurdian of his property is ap- 
pointed by a Court of Justice. Z attains majority at the first moment of 
the twenty-eighth day of February 1873. 

_ ‘(¢.) Zis born in the first day of January 1850. He acquires a domi- 
cile in British India. No guardian is appointed of his person or property 
by any Court of Justice, nor is he under the jurisdiction of any Court of 


Wards. Z attains majority at the first moment of the first dey of Janu- 
ary 1868, 
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COMMON CARRIERS 
ACT No. Ill. OF 1865. 


Pasegp oN TRE 14TH Fesrvary 1865. 
An Act relating to the rights and liabilities of Common Carrters. 


Warrzas it is expedient, not only to enable common carriers to 

pei limit their liability for loss of or damage to 

age property delivered to them to be carried, but 

also to declare their liability for loss of or damage to such property oce 

casioved by the negligence or criminal act of themselves, their servants, 
or agents ; It is enacted as follows :— | 

1. This Act may be cited as “The Car- 





Snore tule: riers’ Act, 1805.” 
: _— 2. In this Act, unlessthere be something 
aterprotation-clause. = -epugnant in the subject or context,— 


‘¢ Common carrier’’ denotes a person, other than the Government 


engaged in the business of transporting for hire property from place to 
place, by land or inland navigation, for all persons indiscriminately : 


“ Person” includes any association or body of persons, whether in- 


corported or not : | 

Words in the singular number include the plural, and words in the 
ploral include the singular. 

3. No common carrier shall be liable for the loss of or damage 

to property delivered to him to be carried ex- 


Carri iable f me 
Yeas of onclaie oa above ceeding in value one hundred rupees and of the 


100 rupees in value, unless qdegcription contained in the schedule to thie 
ee ere Act, unless the person delivering such pro- 


perty to be carried, orsome person duly authorized in that behalf, 
shall have expressly declared to such carrier or his agent the value and 


description thereof. 
Note. 
A Railway Company is not liable for non-delivery of articles specified 
in sec. 10, Act XXIII of 1854, the value of which has neither been declar- 
ed nor insured. The protection conferred by that section extenda till euch 
time as the consignee takes delivery, and does not terminate on the arrival 
of the articles at its destinatiou.—I. L. R., 2 Madr. 310. 


4. Every such carrier may require payment for the risk andere 
taken in carrying property exceeding in value 


¥ j h rae 
party. ssl ie ae be one hundred rupees and of the description 
required at fixed rates. aforesaid, at such rate of charge as he may 
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Provided that, to entitle such carrier to payment at a rate higher 
than his ordinary rate of charge, he shall have 
caused to be exhibited, in the place where he 
carries on the business of receiving property to be carried, notice 
of the higher rate of charge required, printed or written in English and 


in the vernacular language of the country wherein he carries on such 
business. 


Proviso. 


5. In case of the loss of or damage to property exceeding in 
Person entitled to reco- Value one hundred rupees and of the descrip- 


ver in respect of property tion aforesaid, delivered to such carrier, to be 
lost or damaged may also 


recover money paid for ita Catried, when the value and description there- 
carriage. of shall have been declared and payment shall 
have been required in manner provided for by this Act, the person en- 
titled to recover in respect of such loss or damage shall also be entit- 
led to recover any money actually paid to such carrier in consideration 
of such risk as aforesaid. 


6. The liability of any common carrier for the loss of or damage 


In respect of what proper- © 8y property delivered to him to be carried, 
ty lability of carrier not not being of the description contained in the 
limited by public notice. © chedule to this Act, shall not be deemed to be 
limited or affected by any public notice ; 


but any such carrier, not being the owner of a railroad or tram- 
Carsiece: swith oettalaex: road constructed under the provisions of the 
ceptions, may limitliability Land-acquisition Act, 1870, may, by special 
by special contract. contract, signed by the owner of such property 
so delivered as last aforesaid, or by some person duly authorized in 
that behalf by such owner, limit his liability in respect of the 
same. 


Note. 


A flat belonging to the defendants, carrying goods belonging to the 
plaintiff, was lost by coming into contract with a snag in the bed of a cer- 
tain river, the existence of which snag could not have been ascertained 
by any precautions on the part of the defendants. The goods were receiv- 
ed for carriage by the defendants under conditions printed on the back of 
“ forwarding note” signed by the plaintiff, by one of which conditions 
the defendants protected themselves from liability against accident of cer- 
tain partioular kinds, and “ from any accident, loss, or damage resulting 
from negligence, &0.” Held, that the loss was not occasioned by the negli- 
gence of the defendants ; that the forwarding note “ was a special contract”’ 
within the meaning of the Carriers Act ; that the clause purporting to pro- 
tect the defendants from negligence was bad as being in contravention of 
the Oarriers Act ; but that, nevertheless, the contract was not thereby ren- 
dered wholly bad, but was divisible, being good so far as it previded that 
the defendants were not to be liable for loss by accident, but bad so far as it. 
a that they should not be liable for negligence.—I, L.R., 17 
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7. The liability of the owner of any railroad or tramroad con- 
Re er structed under the provisions of the said Land- 
railroad made under ActX  S8cquisition Act,* for the loss of or démage to 
- of 1870, vot limited by any property delivered to him to be carried, not 
rere sen ene being of the description contained in the sche- 
dule to this Act, shall not be deemed to be limited or affected by any 
special contract ; 


bat the owner of such railroad or tramroad shall be liable for the 
When anch‘owneranswer- Joss of or damage to property delivered to him 
able for loss or damage. to be carried only when such loss or damage 
shall have beenscaused by negligence or a criminal act on his part or 
on that of his agents or servants. 


Note.—See I.L.R., 3 Bom. 169, noted under sec. 152 of the Contract Act. 


6. Notwithetanding anything hereibefore contained, every common 
Common oarrier liable C@rtier shall be liabe to the owner for lous of 
for loss or damage caused of damage to any property, delivered to such 
by neglect or fraud. carrier to be carried, where such Joas, or da- 
mage shall have arisen from the negligence or criminal Act of the 
carrier or any of his agents or servants, 


Notes. 


The Indian Government has not the same responsibility in the con- 
veyauce of parcels as a common carrier. Like the Post Master General in 
Eogland the Indian Government is not responsible for loss or damage occur- 
ring a anything entrusted to the Post Office for conveyance.—I M. H. C. 

. 200. 

Where defendants, the Agents of a Steamer Company, contracted with 
plaintiffs to deliver a case in good order to the consignee at a certain port, 
and in consequence of the consignee not taking delivery the defendants 
landed the case at the Custom-House as they were bound to do by the 
regulations of the port— Held, that defendants has discharged their duty as 
carriers and were not liable for any damage that ensued subsequently whilat 
the case was in the Custom-House.—6 M. H. C. R., 353. 


So long as goods though delivered to a common carrier appointed by 
the consignee remain st the risk of the consignor, they are not delivered to 
the consignee, It is a question of fact in each case whether goods were de- 
livered to the carrier at the risk of the consignor.—1 M. H. CG. B., 200. 


See I. L. R., 17 Cal. 39, noted under sec. 6; 6 Cal. 227, noted under 
sec. 151 of the Contract Act. 


9. In any suit bronght against a common carrier for the loss, da- 
Snitors against carriers 22s OF non-delivery of goods entrasted to 
for loss not reqnired to Jum for carriage, 1f shall not be necessary for 
prove negligence, &c. the plaintiff to prove that sach loss, damage, 
(entree neces AE ACCC tC L-CS 
® See Act X. of 1870, seo. 2. 
u 77 
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or non-delivery was owing to the negligence or criminal act of the 
carrier, his servants or agents.* 

10. Nothing in this Act shall affect the provisions contained in 

Saving of provisions of the ninth, tenth, and eleventh sections of Act 

Act XVIII of 1854 No XVIII. of 18544 (relating to Railways in 
India). 





SCHEDULE. 


Gold and silver coin. Writings. 
Gold and silver in a manufactured Title-deeds. 

or unmanufactured state. Gold or silver plate, or plated articles. 
Precious stones and pearls. Glass. 
Jewellery. China. 
Time-pieces, of any description. Silk in a manufactured or unmannfac- 
Trinkets. tured state, and whether wrought 
Bills and hundis up or not wrought up with other 


Currency-notes of the Goverument materials. 
of India, or notes of any Banks, Shawls and lace. 
or securites for payment of money, Cloths and tissues embroidered with 


English or foreign. the precious metals, or of which 
Stamps and stamped paper. such metals form part. [ wood. 
Maps, prints, and works of art. Articles of ivory, ebony, or sandal. 


ad This in accordance with the English common-law.—See Ross v. Hill, 2 Com. B. 
890 ; Richard v. Lond., Brighton, $c. 8. C. Ry. Co., 7 Com. B. 839. 

+ This Act has been repealed by the Indian Railway, Act, 1879, which declares 
that nothing in Act III. of 1865 shail apply to carries by railway.—See Act. 1V, of 
1878, ae0, 2. Sec. 10 might therefore have been repealed. 
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INDIAN RAILWAY. 
ACT No. IX. OF 1890. 


Passkp on THE 21er Marcu 1890. 


An Act to consolidate, amend and add to the law relating to 
Railways in India. 
eine 
CHAPTER VII. 
ResronsiBitity of Ratbway ADMINISTRATIONS 48 CARRIERS. 


72. (1) The responsibility of a railway administration for the 
cnivia SO thescecent loss,.destraction or deterioration of animals 
responsibility of a railway oF goods delivered to the administration to be 
ropa danate ae carried by railway shall, subject to the other 
provisions of this Act, be that of a bailee 

under sections 151, 152 and 161 of the Indian Contract Act, 1872. 

(2) An agreement purporting to limit that responsibility shall, 
in so far as it purports to eff-ct such limitation, be void, unless it— 

(a) is in writing signed by or on behalf of the person sending or 
delivering to the railway administration the animals or goods, and 

(4) is otherwise in a form approved by the Governor-General in 
Coune‘l, 

(3) Nothing in the common law of England or in the Carriers 
Act, 1565, regarding the responsibility of common carriers with res- 
pect to the carriage of animals or goods, shall affect the responsibility 
as in this section defined of a railway administration. 

73. (1) The responsibility of a railway administration under the 

ee et a last foregoing section for the loss, destruction 
reapect to pt liability of a Ot deterioration of animals delivered to the ad- 
railway administration a8 ministration to be carried on a railway shall 
Bea ae eee not in any case exceed, in the case of eleph- 
‘ ants or horses, five hundred rupees a head or, in the case of camels or 
horned cattle, fifty rapees a head or, in the case of sheep, goats, dogs 
‘or other animals, ten rupees a head, unless the person sending or de- 
livering them to the administration caused them to be declared, or 
declared them, at the time of their delivery for carriage by railway, 
to be respectively of higher value than five handred, fifty or ten 
rupees a head, ar the case may be. 

(2) Where such higher value has been declared, the railway admi- 
nistration may charge, in respect of the increased risk, a percentege 
upon the excess of the value so declared over the respective sums 


aforesaid. 
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(8) In every proceeding against a railway administration for the 
recovery of compensation for the loss, destruction or deterioration of 
any animal the burden of proving the value of the animal and, where 
the animal has been injored, the extent of the injury shall lie upon 
the person claiming the compensation, 


74, A railway administration shall not be responsible for the 
.. _,, Joss, destruction or deterioration of any lug- 
Farther provision with ‘ : 
respect to theliability ofs ge belonging to or in charge of a passenger 
railway administration as ynlees a railway servant has booked and given 
a carrier of luggage. ; ® 
a receipt therefor. 


75. (1) When any articles mentioned in the second schedule 
Vorther provision with Te contained in any parcel or package deli- 
respect tothe liability of vered to arailway administration for carriage. 
nis ein A prganrseioapir by railway, and the valae of auch articles in 
special value. the parcel or package exceeds one hundred 
rupees, the railway administration shall not be responsible for the 
loss, destruction or deterioration of the parcel or package unless the 
person sending or delivering the parcel or package to the adminietra- 
tion caused its value and contents to be declared or declared them at 
the time of the delivery of the parcel or package for carriage by 
railway, and, if so required by the administration, paid or engaged to 
pay @ percentage on the value so declared by way of compensation 
for increased risk. 


(2) When any parcel or package of which the valne has been 
declared under sub-section (1) has been lost or destroyed or has de- 
teriorated, the compensation recoverable in respect of such loss, des- 
truction or deterioration shall not exceed the value so declared, and 
the burden of proving the value so declared to have been the true 
value shall, notwithstanding anything in the declaration, lie on the 
person claiming the compensation. 


(3) A railway administration may make it a condition of carrying 
@ parcel declared to contain any article mentioned in the second sche-. 
dule that a railway servant authorized in this behalf has been satis 
by examination or otherwise that the parcel actually contains f 
article declared to be therein. 


76. In any suit against a railway administration for compensa- 
icdu/eh geacl tac aate tion for loss, deatraction or deterioration of 
in respect of loss of ani- animals or goods delivered to a railway admi- 
mals or goods. nistration for carriage by railway, it shall not 
be necessary for the plaintiff to prove how the loss, destruction or de- 
terioration was caused, 


} 
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77. A person shall not be entitled to a refand of an overcharge 
Notification of claims ta 12 respect of animals or goods carried by rail- 
refands of overcharges and way or to compensation for the Joss, destrac- 
to compensation for losses. tion or deterioration of animals or goods deli- 
vered to be so carried, unless his claim to the refund or compensation 
has been preferred in writing by him or on his behalf to the railway 
administration within six months from the date of the delivery of the 
@nimals or goods for carriage by railway. 


78. Notwithatanding anything in the foregoing provisions of 
idiscusraliontaiecsercon: this Chapter, a railway administration shall 
sibility in case of goods not be responsible for the loss, destruction or 
falsely described. deterioration of any goode with respect to the 
description of which an account materially false has been delivered 
under sub-section (1) of section 58 if the loss, destruction or deterior- 
ation isin any way brought about by the false account, nor in any case 
for an amount exceeding the value of the gooda if such value were cal- 
culated in accordance with the description contained in the false.ac- 
count. 


79. Where an officer, soldier or follower, while being or travel- ° 
_ ling as such on duty upon a railway belongin 
lice ter ane a omeere, to, and worked by, the Government, loses hig 
a and followera ou  lifg or receives any personal injury in such cir- 
cumstances that if he were not an officer, solde 
dier or follower being or travelling as such on duty upon the railway 
compensation would be payble under Act No, XIII of 1855 or to him, 
as the case may be, the form and amount of the compensation to be 
made in respect of the loss of his life or his injury shail, where there 
is any provision in this behalf in the military regulations to which he 
was immediately before his death, or is, subject, be determined ia ac- 
cordance with those regulations, and not otherwise. 
80. Notwithstanding anything.in any agreement purporting 
Bisile touensaeavait: to limit the liability of a railway administra- 
pensation 
for injury to througbooked tion with respect.to traffic while on the railway 
sco of another administration, a suit for compensa- 
tion for loss of the life of, or personal injury to, a passenger, or for loss, 
destruction or deterioration of animals or goods where the passenger 
was or the animals or goods where booked through over the railways 
of two or more. railway administrations, may be brought either against 
the railway administration from which the passenger obtained his pass. 
or purchased his ticket, or to which the animals or goods were delivered. 
by the consignor thereof, as the case may be, or against the railway, 
administration on whose railway the less, isjary, destruction oF de- 
terioration occurred. 
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81. Where arailway administration under contract to carry ani- 

Limitation of liability of mals or goods by any inland water procures 
railway administration in the same tp be carried in @ vessel which is not 
respect of traffic on inland : ; ; ; 
waters by vessel not being & railway as defined in this Act, the responsi- 
part of railway. bility of the railway administration for the loss, 
destraction or deterioration of the avimals on goods during their 
carriage in the vessel shall be the same as ifthe vessel were sucha 
railway. 

82. (1) When a railway administration contracts to carry passen- 

vecininetidanece 2cte animals or goods partly by railway and 
fallway Sdministration in Partly by sea, a condition exempting the rail- 
respect of accidents at way administration from responsibility for any 
are loss of life, personal injury or loss of or damage 
to animals or goods which may happen during the carriage by sea from 
the act of God, the King’s enemies, fire, accidents from machinery, 
boilers and steam and all and every other dangers and accidents of the 
seas, rivera and navigeition of whatever nature and kind soever shall, 
without being expressed, be deemed to be part of the contract, and, sub- 
ject to that condition, the railway administration shall, irrespective of 
the nationality or ownership of the ship used for the carriage by sea, be 
responsible for any loss of life, personal injury or loss of or damage 
to animals or goods which may happen during the carriage by sea, to 
the extent to which it would be responsible under the Merchant Ship- 
ping Act, 1854, and the Merchant Shipping Act Amendment Act, 1862, 
if the ship were registered under the former of those Acts and the rail- 
way edministration were owner of the ship, and not to any greater 
extent. 


(2) The burden of proving that any such loss, injury or damage 
&s is mentioned in sub-section (1) happened during the carriage by 
sea shall lie on the railway administration. 


THE SECOND SCHEDULE. 


ABTICLES TO BE DECLARED AND INSURED. 
(See section 75.) 


(a) gold and silver, coined or uncoined, manufactured or unmanu- 
factured ; 

(5) plated articles ; 

(c) cloths and tissue and lace of which gold or silver forms part, not 
being the uniform or part of the uniform of an officer, soldier, sailor, police. 
officer or person enrolled as volunteer under the Indian Volunteers Act, 
1869, or of any pablio officer, British or foreign, entitled to woar uniform; 

(d) pearls, precious stones, jewellery and trinkets ; 

(¢) watches, clocks and timepieces of any description ; 
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i f) Government securities ; 

(g) Government stamps ; | 

(4) bills of exchange, hundis, promissory-notes, bank-notes, and or- 
ders or other securities for payment of money ; 

(+) maps, writings and title-deeds ; 

(j ) paintings, engravings, lithographs, photographs carvings, sculp- 
ture and other works of art ; 

(k) art pottery and all articles made of glass, china or marble ; 

(1) silks ina manufactured or unmanufactured state, and whether 
wrought up or not wrought up with other materials ; 

(m) shawls ; 

{n) lace and furs ; 

(o) opium ; 

(p) ivory, ebony, coral and sandalwood ; 

(q) musk, sandalwood-oil and other essential oils used in the pre- 
paration of tér or other perfume ; 

(r) musical and scientific instruments ; 

(s) avy article of special value which the Governor General in Council 
may, by notification in the Gazette of India, add to this schedule. 


DAB oe 


ACTIONABLE WRONG. 
ACT No. XilI. OF 1855." 


Passep ow THE 277g Marca 1855. 


An Act to provide compensation to families for loss occasioned by the death 
of a person caused by actionable wrong. 

Wnherzas no action or snit is now maintainable in any Court 
against a person who, by his wrongful act, 
neglect, or default, may have caused the death 
of another person, and it is often-times right and expedient that the 
wrong-doer in such case should be answerable in damages for the 
injury so caused by him ; [t is enacted as follows :— 

1. Whenever the death of a peraon shall be caused by wrongfal 

Bait for compensation Sct, neglect, or default, and the act, neglect, 
to the family of a person or default is such as would (if death had not 
ad Weak ue vedgeeule ensued) have entitled the party injured to 
wrong. maintain an action and recover damages in 
respect thereof, the party, who would have been liable if death had 
not ensued, shall be Jiable to an action or suit for damages notwith- 
standing the death of the person injared, and although the death 
shall have been caused under such circumstances as amount in law to 
felony or other crime. 

And it is enacted further that every such action or suit shall be 
for the benefit of the wife, husband, parent, and child, if any, of the 
person whose death shall have been so caused, and shal) be bronght 
by and in the name of the executor, administrator, or representative 
of the person deceased ; 

and in every such action the Court may give such damages as it 
may think proportioned to the Joss resulting from such death to the 
parties respectively, for whom and for whose benefit such action shall 
be brought : and the amount #0 recovered, after dedycting all costs 
and expenses, including the costs not recovered from the defendant, 
shall be divided amongst the before-mentioned parties, or any of them, 
in auch shares as the Court by its jadgment or decree shall direct. 

Note. 

Hold (Pearson, J, dissenting), that a person who sends an article of a 
dangerous and explosive nature toa railway company to be carried by 
such company, without notifying to the servants of the company the 

us nature of the article is liable for the consequences of an ex- 
plosion, whether it ocours in a manver which he could not have foreseen 


as probable, or not. Held, aleo (Pearson, J, dissenting), that such a per- 
fon is liable for the consequences of an explosion occarring in a manner 


Preamble. 





EE ES ET EES SRR 





© Based on 9 & 10 Vic., c. 98 (Lord Campbell's Act.) 
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which he could not have foreseen, if he omits to take reasonable precaution 
to preclude the risk of explosion. Modeof estimating damages under Act 


SILI of 1855 discussed.—I. L. B., 1 Al. 60, 
Q. Provided always that not more than one action or suit shall be 
Not more than one anit ought for, and in respect of the same sub- 
to be brought. ject- mutter of complaint :* Provided that, in 
apy such action Or suit, the executor, administrator, or representative 
Claim for loss to estate Of the deceased may insert a claim for and 
may be added. Tecuver any pecuniary loss to the estate of 
the deceased occasioned by such wrongful act, neglect, or default, 
which som, when recovered, shall be deemed part of the assets of the 
estate of the deceased. 


3. The plaint in any such action or snit shall give a full parti- 
Plaintiff shall deliver CUlar of the person or persons for whom, or on 
particalare, dc. whose behalf, sach action or suit shall be 
brought, and of the nature of the cluim in respect of which damages 
shall be sought to be recovered. 


4. The following words and expressions are intended to have 
the mesnings hereby assigned to them res-" 
pectively, so far as such meanings are not ex- 
cluded by the context or by the nature of the subject-matter; that is 
to say, words denoting the singular nomber are to be understood to 
apply also to # plurality of persons or things, and words denoting the 
mascoline gender are to be understood to upply also to persons of the 
feminine gender ; and the word “ person” shall apply to bodies politic 
apd corporate; and the word “parent” shall include father and 
motherf and grand-father and grand-mother ; andthe word “child” 
shall include son and daughter aud grand-son aud grand-daughter 
and step-son and step-daughter. 


Interpretation-clause. 


® Certain words 8% to limitation, which were repealed by Act IX. of 1871, have 
bees omitted, For limitation, ses now Act XV. of 1877, ach. II., No. 91. 
+ Step-father and step-mother are designedly omitted. 
nm 78 
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LEGAL PRACTITIONERS 
ACT No. XVIII. OF 1879. 


Passxp oN THE 297TH OcroseR 1879. 
An Act to consolidate and amend the law relating to Legal Practitioners. 


WueEekas it is expedient to consolidate and amend the law relat- 
ing to legal practioners in the Lower Provinces 
of Bengal, the North-Western Provinces, the 
Panjab, Oudh, thejCentral Provinces, and Assam, and to empower each 
of the Local Governments of the rest of British India to extend to the 
territories administered by it such portions of this Actas such Govern- 
ment may think fit ; It is hereby enacted as follows :— 





Preamble. 


ee 
CHAPTER I. 
PRELIMINARY. 

1. This Act may be called “The Legal Practitioners Act, 1879,” 
Short title. and shall come into force on the first day of 
Commencement. J apuary 1880. : 

This section and section 2 extend to the 
Laces) eerene: whole of British India. 


The rest of this Act extends, in the first instance, only to the ter- 
ritories respectively administered by the Lieutenant-Governors of the 
Lower Provinces of Bengal, the North-Western Provinces, and the 
Panjab, and the Chief Commiesioners of Oudh, the Central Provinces, 
and Assam. But any other Local Government may from time to time, 
by notification in the official Gazette, extend all or any of the pro- 
visions of the rest of this Act to the whole or any part of the territories 
under its administration.* 

9. Onand from the first day of January 1880, the enactments 
mentioned in the first schedule hereto annex- 
ed shall be repealed to the extent specified 
therein. 


Bepeal of enactments. 


- 


# The Act has been extended, subject to certain omissions, and so far only as it 
relates to Judicial Courts, Civil aud Criminal, tothe Madras Presidency (except the 
Scheduled Districts), with effect from Ist April 1888.—See Fort &. George Guszelte, 
Sep. 20, 1681, Parc I, p. 482 ; tbsd, 7th Dec. 1881, Part I., p. 707. 

Ob. L., sec. 40, sch. ii., and so much of Chaps. IIL, V., Vi, and VII, as relates 
to pleaders have been extended to Coorg.— See Mysore Gasette, 6th Dec. 1879, Part I., 

le 355. 
: The Act has also been declared, ander the Scheduled Districts Act, 1874, to be in 
foroe in the following Scheduled Districts in tha Chutia |Nagpur Division, namely ; 
The Districts of Haseribagh, Lohardaga, and Nanbhum, and Pargana Dhalbhum, and 
the Kholhan in the District of Sioghhum.—See Gazette of Indic, 28nd Oct. 1881, Part L., 
p, 604, 
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All rules and appointments made, penalties prescribed, fees-fixed, 
persons admitted, names enrolled, certificates 
issued, sanctions given, and orders passed un- 
der any enactment hereby repealed, shall be deemed to be respectively 
made, prescribed, fixed, admitted enrolled, issued, given, and passed 
under this Act. 


All references made-to any enactment hereby repealed, in any Act 

References to repealed OF Regulation passed,or notification published, 

enactments. shall be read as if made to the corresponding 
provisions of this Act. 


3. Ip this Act, unless there be some- 
thing repugnant in the subject or context, 
“ Judge” means the presiding judicial 
“Jnage :” officer in every Civil and Criminal Court, by 
whatever title he is designated : 

“Subordinate Court” means all Courts Subordinate to the High 
Court, including Qourts of Small Causes esta- 
blished under Act No. XV. of 1882* or Act 
No. XI. of 1865 : " 
‘¢ Revenue office” includes all Courts (other than. Civil Courts) 
trying suits under any Act for the time being 
in force relating to landholders and their ten- 
ants or agents : 

‘‘ Legal practitioner” means an advocate, 
vakil, or attorney of any High Court, a plea- 
der, mukhtar, or revenne-agent. 


Saving of rules, &c. 


. Toterpretation-clause. 


‘‘Sunbordiante Court;” 


“ Revenue office :” 


‘‘ Legal practitioner.” 





CHAPTER II. 
Or Apvocatrs, VAKILS, AND ATTORNEYS. 


4. Every person now or hereafter entered as an advocate or vakil 
on the roll of any High Court under the Let- 
ters Patent constituting such Court, or “ander 
section 41 of this Act, ft shall be entitled to practise in all the Courts 
subordinate to the Court on the roll of which he is entered and in al} 
revenue-offices situate within the local limits of the appellate jurisdic- 
tion of such Court, subject, nevertheless, to the rules in force relating 
to the language in which the Court or office is to be addressed by 
pleaders or revenne-agents; and any person so entered who) ordinarily 
practises in the Court on the roll of which he is entered or some Court 
subordinate thereto shall, notwithstanding anything herein contained, 


Advocates and vakils. 


® See Act XV. of 1882, sec. 2. 


t+ The worda quoted have been substituted for the wordr, “‘ “ an “advocate on the 
oll of the Chief Court of the Panjab, ” by Act {X. of 1884, sec. 2. rates 
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be entitled, as such, to practise in any Court in British India other than 
a High Court on whose roll be is not entered, or, with the permission 
of the Conrt, in any High Court on whose roll he is not entered, and in 
apy revenue-ofiice : 

Provided that no such vakil shalibe entitled to practise dadee 
this section before a Jadge of the High Court, Division Court, or High 
Court exercising original jurisdiction in a presidency -tuwn. 

5. Every person now or hereafter entered as an attorney on the 

rullof any High Cuourt shall be entitled to 

ea a practise in all the Courts soburdinate to such 
High Oonrt and in all revenue offices sitaate within the local limits of 
the appellate jurisdiction of such High. Court, and every person so 
entered who ordinarily practises in the Court on the roll‘of which he 
is. s0.entered or some Court subordinate thereto shall, notwithstanding 
anything herein contained, be entitled, as such, to practise in any 
ort in British India other than a High Court established by Royal 
barter on the roll of which be is not entered, and in any revenne-office. 

The High Court of the province in which an attorney practises 
under this section may, from time to time, make rules declaring what 
eball be deemed to be the functions, powers, and duties of an atterney 
a practising. 





CHAPTSBRIII. 
Or Pueapers ano Moxartars. 


. ‘emake ela: =. 6. The High Conrt may, from time to 
40 qualification, &, of time, make rules consistent with this Act as 
pleaders and makhtars. to the followivg matters (namely) :— 


(a) the qualifications, admission, and certificates of proper per- 
sons to be pleaders of the subordinate Cuurte, and of the revenue- 
offices, situate within the local limits of its appellate jurisdiction, and, in 
the case of a High Cour: not established by Royal Charter, of such 
Court ; 

(&) the qualifications, admission, and certificates of proper per- 
sous to be mukhtars of the subordinate Courts, and, in the case of a 
Lligh Cour: not established by Royal Charter, of such Court ; 

(c) the fees to be paid for the examiuatiun and admission ‘of such 
persons ; and 
“ (d) the suspension and dismissal of snch pleaders and mukbtars, 

All such rules shall be published in the local official Guzette, and 
shall thereupon have the force of law: Provided 
that, in the case of rules made by a High Court 
not established by Royal Charter, such rules bave been previousiy ap- 
proved ty the Local Guvernment. 


7 Publivatidn of rules. 
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7. On the admission, under section 6, of any person asa pleader 

' Certifieates to pleaders or mnukhtar, the High Conrt shall causes 

end mukhtare. certificate signed by such officer as the Court, 

from time to time, appoints in this buvhalf, to he issued to such person, 

authorizing him to practise upto the end ofthe current year in the 

Courts, and, in the case of a pleader, also the revenue-offices, specified 
therein. 

At the expiration of such period, the holder of the certificate, if 
he desires to continue to practise, shall, subject to any rules consistent 
witb this Act which may, from time to time, be made by the High 
Court in this behalf, be eutitled to have his certificate renewed by the 
Judge of the District Court within the local limits of whose jariediction 
he then ordinarily practises, or by sach officer as the High Court, from 
time to time, appoints in this behalf. : 


On every such renewal, the certificate then in possession of suck 
pleader or mukhtar shall be cancelled and retained by such Judge o¢ 
officer. 

Every certificate so renewed shall be signed by such Jadge or 
officer, aud shall coutinue in force up to the end of the current year. — 


Every Judge or officer so resewing a certificate shall notify such 
renewal to the High Cuart. ; 


8. Every pleader holding a certificate issued under section 7 
Pleaders on enrolment ™2Y 8Pply to be enrolled in any Court or 
thay prociiee in Courts and revenue office mentioned therein, and situate 
revreuue-offices. within the local limits of the appellate juris« 
diction of the High Court by which he has been admitted ; and, sabjecs 
to such rules consistent with this Act asthe High Court or the Chief 
Controlling Revenue Authority may, from time to time, make io this 
behalf, the presiding Judge or officer sball enrol him accordingly ; and 
thereupon he may appear, plead, and act in such Court or office, and i in 
apy Court or revenue-office suburdinate thereto. 


9. Every mukhiar holding a certificate issued under section 7 
Mikhtars on enrolments ™may apply to be enrolled in any Civil or Crimi 
May practixe iu Courte. pal Court mentioned therein, and sitogte 
Witisin the same limits ; and, subject to such rules as the High Coars 
may, from time to time, aun in this bebulf, the presiding Judge sball 
enrol him accordingly ; and thereupon be may practise as a mukhtar 
in any euch Civil Court and any Court saburdinate thereto, and may 
(aubject to the provisions of the Code of Criminal Procedare*) appear, 
plead, and act in any seach Criminal Court and any Coart subordinate 
thereto. 


® Bee Act X. of 1888, sec. 8. 
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| No person to practise as 10. Expect as provided by this Act, or 
pleader « or mokhtar unless aby other epactment for the time being in 
qualified. 


force, no person shall practise as a pleader 
or mokhtar in any Court not established by Royal Charter unless he 
holds a certificate issued under section ;,and has been enrolled in 
such Conrt or in some Court to which it is subordinate: 
Provided that persons who have been admitted as revenue-agents 
Revenue-agenta may ap- before the first day of Jannary 1880, and hold 
» Flead, and act in certificates, as such, under this Act in the terri- 
unsife’ Coarts in suits , oe ; 
under Bengal Act VIIl. of tories administered by the Lieutenant-Gover- 
1868. nor of Bengal, may be enrolled in manner pro- 
vided by section 9 in any Munsif’s Court in the said territories, and,. 
on being 80 enrolled, may appear, plead, and act in such Court in 
auits-under Bengal Act No. VIII. of 1869* (to amend the procedure in 
suite between Landlord and Tenant), or under any other Act for the 
time being in force regulating the procedure in suits between land- 
holders and their tenants and agents. 


; Notes. 

A pleader or mukhtar practising in contravention of the provisions 
of this section is punishable under sec. 32 only by the Court before whioh 
he has so practised.—I. L. R., 5 Al. 375. 

11. Notwithstanding anything contanied in the Code of Civil 
’ Power te-declare func. Procedure,t the High Court may, from time 
tions of makhtars. to time, make rules declaring what shall be 
deemed to be the functions, powers, and duties of makbtars practising 
in the subordinate Courts, and in the case of a High Court not esta- 
" bliahed by Royal Charter, in such Court. 

“12. The High Court may suspend or dismiss any pleader or 
—— mukhtar holding a certificate issued under 
Ppa sara hey bekaraipere section 7 who is convicted of any criminal 
convicted of criminal of- offence implying a defect of character which 
—— unfits him to bea pleader or mukhtar, as the- 
the case may be. 


Sespension and dismissal 18. The High Court may also, after 
nal ty of Keel bach such enquiry as it thinks fit, suspend or dis- 
conduct. F miss— 
any pleader holding a certificate as aforesaid who takes instruc- 

tions in any case except from the party on whose behalf he ia retain- 
ed, or # private servant of such party, or some person who is the 
recognised agent of such party within the meaning of the Code of 
Civil Pegeedare,t or 

© Baperseded by Act VIIT. of 1686. 
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any pleader or mukhtar holding a certificate as aforesaid who 
is guilty of fraudalent or grossly improper cunduct in the discharge 
of his professional duty, or for any other reasonable cause : 3 

Provided* that, where the party is— 

(a) a pardanashin woman, or 

(6) unable-for any sufficient cause to instruct the pleader in per- 
son, 

nothing io this section shall make a pleader liable to suspension 
or dismissal merely by reason that he has taken instroctions from a 
relative or friend authorized by the party to give such instructions and 
not receiving any remuneration in respect thereof. 

Notes. 

A pleader' 8 professional misconduct having amounted to “ reasonable 
cause,” within the meaning of sec. 13 of the Legal Practitioners Act, XVIII. 
of 1879, for suspending him from practice, their Lordships declined to in- 
terfere with the decision of the High Court as to the punishment, it not 
being clearly shown that the quantum awarded was unreasonable and 
excessive.—I. L. R., 13 Al. 93. 

14. Ifany euch pleader or mukhtar practising in any sibecdivate 

Corrt or in any revenue-office is charged in 

i emit idaig ee such Court or office with taking jaaeaeuoas 

coe 2. bee nia except as aforesaid, or with any such mis- 

" conduct as aforesaid, the presiding officer shall 

send him a copy of the charge, and aisoa notice that, on s day to be 
therein appointed, such charge will be taken into consideration. 

Such copy and notice shall be served upon the pleader or mukhtar 
at least fifteen days before the day so appointed. 

On such day, or en any subsequent day to which the enquiry may 
be adjourned, the presiding officer shall receive and record all evidence 
properly produced in support of the charge, or by the pleader or mukh- 
tar, and shall proceed to adjudicate on the charge. 

If such officer finds the charge established, and considers that the 
pleader or mukhtar should be suspended or dismissed in consequence, 
he shall record his finding and the grounds thereof, and shall report 
the same to the High Court ; and the High Court may acquit, suspend, 
or dismiss the pleader or mukhtar. 

Any District Judge, or with his sanction any Jadge subordinate 

Suspension pending in- 0 him, “ any Jadge of a Court of Small Causes 
vestigation. of a Presidency-town,’ { any District Magis- 
trate, or with his sanction any Magistrate subordinate to him, and any 
Revenue Authority not inferior to a Collector or with the Collector’s 





© This proviso has been added by Aci IX. of 1684, sec. 8. 
t The words quoted have been inserted by Act 1X, of 1884, sec. 4. 
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sanction any Revenue Officer subordinate to him, may, pending the in- 
vestigation and the orders of the High Court, suspend from practice 
any pleader or mukhter charged befure him or it under this section. 

Every report made to the High Court under this section shall— 

(a) when made by any Civil Judge subordinate to the District 
Judge, be made through such Judge ; 

(6) when made by a Magistrate subordinate to the Magistrate of 
the District, be made through the District Magistrate* and the Ses- 
sions Jadge ; . 

(c) when made by the District Magistrate* be made through the 
Sessions Judge 5 

(d) when made by any Revenue Officer subordinate to the Chief 
Controlling Revenue Authority, be made through such Revenue Autho- 
rities as the Chief Qontrolliug Revenue Authority may, from time to 
time, direct. 

Every such report shall be accompanied by the opinion of each 
Judge, Magistrate, or Revenue Authority through whom or which it 
is made. 

Note. 

A charge of unprofessional conduct bronght againat a practitioner, 
holding a certificate under Act XVIII of 1879, having been found to be 
established by a Subordinate Court, which also considered that he, in cone 
sequence, should be dismiased, and the same having been reported, in cone 
formity with seo. 14 of that Act, to the principal Court in the provinoe, such 
dismissal was ordered. Held, that the practitioner could not be dismissed 
or suspended under that section without his having been allowed, under 
aec. 40, an opportunity of defending himself befure that Court. Lt is within 
the duties of a Court, informed of the misoundact of one of the practitiouers 
a it, to take steps to have the matter adjudicated upon.—l1, L. B., 15 

e §2. 


-15. The High Court, in any case in which a pleader or mukhtar 
, bas been acquitted under section 14 otherwise 
Aa obels sonuittal under than by an order of the High Court, may call 
section 14. for the record and pass such order thereon as 
it thinks fit. 
16. Notwithstanding anything contained in any Letters Patent 
or in the Code of Vivil Procedure, section 87, 
saakheasaoe eapellite side clause (a),{ any High Court established by 
of High Court. Royal Charter may, from time to time, make 
rules consistent with thia Act as to the following matters (namely’) :— 
(a) the qualifications and admiesion of proper persons to be mukh- 
ters practising on the appellate side of such Court ; _ 
{b) the fees to be peid for the examination and admission of such 
persons ; 


© Bee Act X. of 1888, sec, 8. ” ¥ See Act XIV. of 1883, eec. 3. 
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- {e) the security which they may be required to give for 1 theie 
honesty and good conduct ; 

{@) the saspension sid dismissal of such snukewareZ and 

(¢e) declaring what shall be deemed to be their functious, powers, 
and duties ; ; 

wud my prescribe and impose fines for the infringement of such 
roles uut exceeding i in any case five hundred rupees ; and such fines, 
When imposed, may be recovered as if they had been imposed in the 
exorcise of the High Court’s ordinary original criminal jurisdiction. 


CHAPTER IV. 
Ory Revenue Aasnrts.* 


17. The Chief Controlling Revenue Au- 
Power to make ralesas thority may, from time to time, make rules 
ph Riri 40, of re ousisient with this Act as to the following 
mattere (namely) :— 
(a) the qualifications, admission, and certificates of proper persons 
to be revenue-agents ; 


(6) the fess to be paid for the examination and admission of such 
persons ; 

(c) the suspension and dismissal of such revenue-agents ; and — 

(d) declaring what shall be deemed to be their functions, powers, 
and duties. 

A'| such roles shall be published in the local official Gazette, and 

Pablication of rules, shall thereupon have the force of law. 

18. On the admission of anv person as @ revenue-agent under 

Certificates to revenue- section 17, the Chief Controlling Revenue Au- 
aaa thority shall cause a certificate, signed-by such 
officer as euch Authority from time to time appoints ia this behalf, to 
be issued to euch person, authorizing him to practise ap to the end of 
the curr-nt vear in such revenue-offices as my be specified therein. 

At the expiration of euch period, the bolder of the certificate, if he 
desires 19 cuutinue to practise, shall be entitled to have his certificate 
renewed by the S cretary of the Chief Coutrolling Revenue Authority, 
or by any other officer authorized by such Aathority in that behalf. 

On every such renewal, the certificate theu in the possession of 
such revenue-ugent shall be cancelled and retained by such Seoretary 
or other officer. 

Every certificate so renewed shall be signed by such Secretary 
or other officer, and shall coutinue in force to the end of the current 
year. 


a EE a IEA TPS RE a or HT 
* Revenne-ayentsin Ouadh may swovpear, plead, and actin suits under the Ondh 
Rent Act (XEX. of 1568;.—See Act XVIII. of 1876, sec. 96, and the third clauss of seo. 
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Every officer so renewing a certificate shall notify the renewal to 
the Chief Controlling Revenue Authority. 

19. Every revenne-agent holding a certificate issued under 

Enrolment of revenue- section 18 may apply to beenrolled in any 
agent. Yrevenue-office mentioned therein, and situate 
within the limits of the territory under the (Chief Controlling Revenue 
Authority ; and, subject to such rules as the Chief Controlling Revenue 
Authority may, from time to time, make inthis bebalf, the officer 
presiding in such office shall enrol him accordingly, and thereupon he 
may practise as a revenue-agent in such office and in any revenue- 
office subordinate thereto. 

20. Except as provided by this Act or any other enactment 

No person to act as for thetime being in force, no person, other 
agent in revenue-offices than apleader duly qualified under the pro- 
mplegs iuateey: visions hereinbefore contained shall practise 
as @ revenue-agent in any revenue-office, unless he holds a certificate 
issued ander secticu 18, and hus been enrolled in such office or some 
other office to which it is subordinate : 

Provided that any person duly authorized in this behalf may, 
with the sanction of the Chief Cuntrolling Revenue Authority, or of 
an officer empowered by the Local Goverumeut iu this behalf, trans- 
act all or any business in which his principal may be poneerued in 
any revenue-oliice. 

The sanction mentioned in this section may be general or special, 
and may at any time be revoked or suspended by the authority or 
officer granting the same. 

21. The Chief Con'rolling Revenue Authority may suspend or 

Dismissal of revenue-. Gismiss any revenue-agent holdinga certifi- 
agent convicted of crimi- cate issued under this Act who is convict- 
Eee ed of any criminal offence implying a defect 
of character which unfits him to be a revenue-agent. 

22. The Chief Controlling Revenue Authority may also, after 

Dismissal of revenue. ™aking euch enquiry as it thinks fit, suspend 
agent guilty of unprofes- or dismiss any revenue-agent holding a cer- 
eee tificate issued under this Act who is guilty 
of fraudulent or grossly improper conduct in the discharge of his 
professional duty, or for any other reasonable cause. 

Pecasd nna heuvexane: 23. If any revenue-agent holding a cer- 
agent is so charged insub- tificate issued under this Act is charged with 
eee one: any such conduct in any office subordinate to 
the Chief Controlling Revenue Authority, or in the Court of any 
Munsif, the officer at the head of such office, or such Munsif, as the 
case may be, shall send hima copy of the charge, and also a notice 
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that, on a day to be therein appointed, such charge will be taken 
into consideration, 

Such copy and notice. shall be served upon the person charged 
at least fifteen days before the day so appointed. On such day, or on 
any other day to which the enquiry may be adjourned, the officer or 
Maasif shull receive all evidence properly produced in support of the 
charge, or by the person charged, and shall proceed to adjudicate on 
the charge, 

lf the officer or Munsif finds the charge established, and con- 
siders that the person charged should be suspended or dismissed in 
consequence, he shall r-cord his finding and the grounds thereof, 

and report the same to the Chief Controlling Revenue Authority ; 
and such authority shall proceed to acquit, suspend, or dismiss him. 
Any Revenue Officer not inferior to a Collector, and, with the 
Collectur’s sanction, any Revenue Officer subordinate to him, or any 
Mansif in his district, may, pending the investigation and the orders 
¥ of the Chief Controlling Revenue Authority, suspend from practice 
any revenae-agent charged before him under this section. 
'- "Where any officer acting under this section is subordinate to 
| the Commissioner of a Division, he shall transmit the report throngh 
gach Commissioner, who shall forward with the same an expression 
of his own opinion on the case, 

24. The Chief Controlling Revenue Authority, in any case in 

Power to Chief Control: Which a revenue-agent has been acquitted 
ling Kevenue Authority to under section 23 otherwise than by an order 


ie 


ee ere of the Chief Controlling Revenue Aathority, 
may call for the record, and pass such order thereon as seems fit. 
a’ 


CHAPTER V. 

Or CErtiFICATES. 
95. Every certificate, whether original or renewed, issued under 
this Act, shall be written upon stamped paper 
of the value prescribed therefor in the second 
schedule hereto annexed, “and of sach description as the Local Govy- 


ernment may from time to time prescribe :’”* 


Provided that a certificate issued on or after the first day of July 
in any year may be written on stamped paper of half tha value so 
prescribed. 

96. When any pleader, mokhtar, or revenue-agent, is suspend- 

Dismissed fractitionera ed or dismissed under this Act, he shall forth- 
to surrender certificates. with deliver up his certificate to the Court or 
officer at the head of the office before or in which he was practising at 


* The words quoted have been inserted by Act, EX. of 1864, sec.6. 


Fee for certificates. 
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tlie tiche he was so susperided or dismivsed, or to any Conrt or offcér 
which the High Court or Chief Controliing Revenué Authority (a8 
6 caée may be) orders him to deliver the same. 





CHAPTER VI. 
Or tux Bewoneeation or Preapers, Mucatars, axnp Revenve-Acents. 

$7. The High Court shall, from time to time, fix and regulate 
_. the fees payable by any party in respect of 
goa ae de the fees of his ia advocate, pleader, 
thority to fix fees on civil yakil, mukhtar, or attorney upon #ll proceed- 
bas eererne: Erisonner: ings (a: on the appellate side of such Court, 
(b) in the case of a High Court uot established by Ruys! Charter, on 
its original side, and (c) in subordinate Conrts, “ and in respect of the 
fees of his adversary’s revenue-agent appeuring, pleading, or acting 

under section 10.”* 

The Chief Controlling Revenue Authority shall, from time to time, 
fix and regulate the fees payable upun ull proceedings in the revenue- 
offices by any party io respect of the fees of his udversury’s advocate, 
pleader, vakil, attorney, mukbtar, or revenue-agent. 

_ _ Tables of the fees so fixed shall be published in the local official 
Gazette. 


| Bxception as to agents Nothing in this section applies to the 
wnentioned in section 20. agents mentioned in the proviso to section 20. 
Notes. 


_ The Legal Practitioner’s Act does not debar a pleader from rerover- 
ing a fee from his olient when no oontract in writing is made. A Smal} 
Cause Court having dismissed asuit bionght by a pleader to :ecover 
from his client a fee claimed for the conduct of a suit, on the ground that 
such a suit would not lie, because it was based onan oral contract and 
such contract could not be enforced by rexsun of the provisions of the 
Legal Practitioner's Act, the High Court under seo 622 of the Code of 
Civil Procedure reversed the decree of the Small Oause Court.—I. L. R., 
: 9 Madr. 375. . 

,. Beos. 27,28 and 29 of the Legal Practitioners Act (XVIII of 1879) 
do not relate to any arrangements o: agreement made between a litivant 
and his own pleader as to the receipt of the fees which are actually al- 
lowed upon taxation. They do not provide as to mattera which relu'e to 
the opposite party, or the fees that ho has to pay to the legal practitioner 
of the oppusite party, vat provide what, as between the plevler and hic 
client, shal! be the method in which certain special arrange vents ore to 
be entered into. They make provision for arrangementa bitwer. pleaders 
and their clients, which relate to the payment of remuneration in excess 
of and apart from the amount allowed in the taxation ; and were franind 
upon the principle which regards with jealous acrntiny contrac « brovyht 
about by persons holding positions of active confidenve towards o! hers, 
‘ynch ‘as a pleader necesrarily occupiesiu reference to his clieut. They 
‘te enlace 


". @Fhe' words quoted have beou added by Act LX. of 1884, auc, 6, 
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tere intended to protect necessitous, improvident or careless litigants, 
‘am being taken advantage of hy unacrupulons legal advises. Rama v. 
nunji approved and followced.—12 Al. 169. _ 

98. No agreement entered into by any pleader, mukhtar, or 
revenne-agent with any perkon retaining or. 
emploving him, respecting the amount and 
nanner of payment for the whole or any part of any past or fatore 
services, fees, charges, or disbursements in reapect of business done. 
or to he done by such pleader, mukhrar, or revenne agent, shall be 
valid, unless it is made in writing, signed by sach person, and is, 
within fifteen days from the day on which is is executed, filed in the 
Jistrict Court, or in some Court iu which seme portion of the busi- . 
tees in respect of which it has been executed has been or is to 
20 done. 


Agreements with clients. 


Wotes. 


A party ton snié made and delivered to his pleader in reapect of his 
agreed fee a promissory note which was not filed in Conrt in that suit. 
Ina anit by the pleader upon his promissory note :—Beld, that the pro- 
missory note was invalid and that the plaintiff was entitled to recover 
anly the ameunt to which he was found to be entitled for bis labour.—I. 
L. R., 14 Madr. 63. 


See I. L. R., 9 Madr. 375 & 12 Al. 169, noted ander seo, 27. 
29. Wherea suitis brought to enforce any such agreement, 
Power to midify or can- if the agreement is not proved to be fair and 
cel agreements. reasonable, the Court may redace the amount 
pars ble thereunder or order it to be cancelled, and the costs, fees, 
charges, and disharsements in respect of the business done to be as- 
certaived in the same manner us if no snch agreement had been made. 
Note. | 
ae I. L. B., 12 Al, 169, noted uuder seo. 27 ; 14 Madr. 63, noted under 
see. 23. 
30. Snoch an agreement shall exclade any further claim‘of the 
Agreaments to exclude Pleader, mukhtar, or revenue.agent beyond the 
further claims. terms of the agreement with respect. to apy 
services, fees, charges, or disburseinents iv:relation ‘to the conduct sud 
coimnpletion of the business in respect of which the agreement ia -made, 
excent euch services, fees, charges, or disburarments, if any, a8 are ex- 
pressiy excepted by the sv r-sment. 
Note,—Seeo I. L. B., 9 Madr. 375 & 12 Al. 169, noted under seo. 27. 
31. A provision in snr such agreément thatthe pleader, mukh- 
Reterention of respon- 8, Or revenne-agent, shall not be liable for 
sibility for ucglizency. negligence, or that he shall be relieved from, 
avy responsibility to which he would otherwice be subject asanch pleader 
mukatar, or reve. ue-agent, shall be wholly void. , 
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CHAPTERVII. | 

. PENaLTIEs. 
32. Any person who practises in any Conrt or revenne-office in 
Da paren illegally pene. contravention of the provisions of section 10 
tising/ as, pleaders,, mukh- or section 20 shall be liable, by order of such 
tars, OF revenue agente Court or the officer at the head of such office, 
to a fine not exceeding ten times the amount of the stamp required by 
this Act for a certificate authorizing him so to practise in such Court or 
office, and, in default of payment, to imprisonment in the civil jail for 

a term which may extend to six months. 

He shall also be incapable of maintaining any suit for, or enforce 
ing any lien with respect to, any fee or reward for, or with respect to, 
anything done or any disbursement made by him as pleader, mukhtar, 
or.revenne-agent whilst he has been contravening the provisions of 


either of such sections. 
Note. 


See I. L. R., 5 Al. 375, noted under sec, 10; 14 Cal. 556, noted under 
sec. 87 of the Civil Procedure Code. 
$3. Any pleader, makhtar, or revenue-agent failing to deliver up 
On suspended ordismies- is certificate as required by section 26, shall 
ed pleader, &o., failing to be liable, by order of the Court, Authority, or 
Relive ou ene: officer to which or to whom, or accordiug to 
whose orders, the delivery should be made, toa fine not exceeding 
two hundered rupees, and, in default of payment, to imprisonment in 
the civil jail for a term which may extend to three months. 
$4. Any pleader, mnkhtar, or revenue-agent who, under the pro- 
Oa aaapendien be dtanatae: visions of this Act, has been suspended or dis- 
ed practitioner practising missed, and who, during such suspension or 
daring suspension or after, after such dismissal, practises as a pleader 
dismicsal. : ’ 
mokhtar, or revenue-agent in any Court or 
revenue-office, shall be liable, by order of such Court or the officer at 
the head of such office, toa fine not exceeding five hundred rupees, 
and, in default of payment, to imprisonment iu the civil jail for a term 
which may extend to six montbe. 


35. Bvery order under section 82, 38, or 34, shall be subject to 
- revision by the High Court where the order 


, See _has been passed by a. subordinate Conrt, and 
by the Chief Controlling Revenue Authority where the order has been 
passed by an officer snbordiante to sych Aythority. 
Penalty for receiving or 36. Whoever commits any of the fol- 
giving commission. lowing offences he 
(a) solicits or receives from any legal practitioner any gratification 
in consideration of procuring or having procared bis employment in 


any legal business; 
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(6) retains any gratification out of remuneration paid or delivered, 
or agreed to be paid or delivered, to any legal practitioner for such 
employment ; 

(c) being a legal practitioner, tenders, gives, or consents to the 
retention of, any gratification for procuring or having procured the 
employment in avy legal business of himself or any other legal prac- 
titioner, 

shall bo punished with simple imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred 
rapees, or with both. 


a 
CHAPTER VIII. 
MISCELLANEOUS. 
37. To facilitate the ascertainment of the qualifications men- 
A Local Government toap- tioned in sections 6 and 17 respectively, the 
“jpoint examiners. Local Government shall, from time to time, 
cs peppoint persons to be examiners for the purposes aforesaid, and may, 
A from time to time, make regulations for conducting such examinations. 
38. Except as provided by sections 4, 5, 16, 27, 32, and 86, 
F  gsemption of High Conrt nothing in this Act applies to advocates, vakils, 
. practitioners from certain and attorneys admitted and enrolled by any 
e. parte of Act. High Court under the Letters Patent by which 
F such Court is constituted, or to mukhtars practising in such Court, 
* or to advocates enrolled ‘“ under section 41 of this Act,’** 
; 39. When any person who holds a certificate as a mukhtar under 
section 7, and a certificate as a revenne-agent 
de cea wlan mukhtas under section 18, is suspended or dismiased in 
and revenue-agent's certi- one of such capacities, he shall be deemed to 
sar le be suspended or dismissed, as the case may 
be, also in the other. 
Sicdiees. he: cathe. ke 40. Notwithstanding anything herein- 
suspended or dismissed before contained, no pleader, mukhtar, or re- 
without being beard. venue-agent, shall be suspended or dismissed 
under this Act, unless he has been allowed an opportunity of defending 
' himself before the Authority suspending or dismissing him. 
Note-—See I. L. R., 15 Cal. 152, noted under sec. 14, 
41. (1) A High Court not established by Royal Charter may, 
Power for certain High from time to time, with the previous sanction 
Courts to enrol advocutes. of the Local Government, make rales as to the 
qualifications and admission of proper persons to be advocates of the 
Conrt, and, subject to such rales, may enrol such and so many advocates 
as it thinks fit. 
the Panjab” by Act IX, of 1884, sec. 7. 


cp a ct 
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(2) Every advocate so enrolled shall be entitled to appear for th. 
suitors of the Cuurt, and to plead or to act, or to plead and act, foi 
those suitors, according as the Uourt may by its rules determina: 
and subject to those rules, 

(3) The High Court may dismiss any advocate so enrolled or aus 
pend him from practive. 

(4) Provided that an sivegsks shall not be dismissed or suspenc 
ed ander this section unless he has been allowed an opportunity c 
defending himself before the High Court which enrolled him, and 
except in the cuse of the Chief Cuart of the Panjab, unless the orde 
of the High Court dismissin g or suspending him bas been confirme 
by the Local Government.* 

42. Act I. of 1846 (for amending the law regarding the appointmer 

Repeal of Acta I.of 1848 9 and remuneration of pleadersin the Courts - 
‘and XX. of 1858, the Eust India Company) und Act XX. of 183 
‘(to amend the law relating to pleaders in the Courts of the East Ind 


Company) are repealed.t 
FIRST SCHEDULE. 


EnactMents KEpEALED. 
(See section 2.) 





Number and date 


of Enactments. Title. Extent of repeal 





Act XX of 1965...\To amend the law relating to/The whole. 
Pleaders aud Mukhtars. 


Act XXIX of 1865. To amend the Ploaders, MnkhtarsiSo much as has 1 
and Revenue-agents Act, 1865, been repealed. 


whet TX of 1866.../To extend to the Sadr Court of the|The whole. 
orth-Western Provinces cer- 
taiu provisions of the Pleaders, 
Mokhtars, and Revenue agents 
Act, 1805, and of Act No. XX1X 
of 1865. 


Act IV of, 1876..,./To authorize Revenue-agents to/The whole. 
ractiee in certain snits in the 
unsif's Conrte of the Lower 
Provinces of Bengal. 


Act XVII of 1877 |The Panjab Courts Act, 1877. Scotions 42, 43, 
and 





For ag merce substituted by Act JX. of 1884, sec. 8, for the one 
‘+ Ben.-48 has buen added. by. Act LX. of 1884, se0..9. 
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SECOND SCHEDULE. 


VaxLur oF STamfFs For CERTIFICATES. 
(See section 25.) 
I. 


For a certificate authorizing the holder to practise as a pleader— 

(2) In the High Court and any subordinate Court—rupees fifty : 

(b) In any Court of Small Canses in a Presidency-town—rupese 
wenty-five : 

(c) In all other subordinate Courts—rupees twenty-five : 

(d) In the Courts of Subordinate Judges, Munsifs, Assistant Com- 
xissioners, Extra Assistant Commissioners, and Tahsildars, in Courts of 
3mali Causes outside the Presidency-towns, and in all Criminal Courts 
ubordinate to the High Oourt—rupees fifteen : 

(e) In the Courts of Munsifs and any Civil or Criminal Court of first | 
natance not hereinbefore specifically mentioned—rupees five. : 

If. 
For a certificate authorizing the holder to practise as a mukhtar—- 


(f ) In the High Court and any subordinate Court—rupees twenty- 
ive: ; 


(g) In any Court of Small Canses in a Presidency-town—rupees 
ifteen : 


(h) In all other subordinate Courts—rnpees fifteen : 


(1) In the Courts of Subordinate Judges, Munsifs, Assistant Com- 
nissioners, Extra Assistant Commissioners, and Tahsildars, in Courts of 
3mall Causes outside the Presidency-towns, and in all Criminal Courts 
-ubordinate to the High Court—rupees ten : 


(j) In the Courts of Munsifs and any Civil or Criminal Court of first 

‘nstance not hereinbefore specifically mentioned—rupees five. 
III. 

For a certificate authorizing the holder to practise as a revenue- 
agent— . 

(k) In the office of the Chief Controlling Revenue Authority and in 
any Revenue-office subordinate to such Authority—rupees fifteen : 

(1) In the office of a Commissioner and in any Revenue-office subor- 
Jinate toa Commissioner —rupees ten : 


_ (m) In the office of a Collector and in any Revenue-office subordinate 
# & Collector—rupees five. 





HIGH COURT RULES ON LEGAL PRACTITIONER’S ACT. 
The following Rules, made dy the High Oourt of Judicature at Madras 


under. 
Bections 6, 7, 8 and 27 of Act XVIII of 1879, in supersession of all 
previous Rules on the subject, shall take effect from the 18th day of Merci 


1892. 
PRELIMINARY. 


. Ll. Pleadership Certificates will not be granted to persons otber than | 
those daly qualified under these Rules, except in the cage of those persons 
Tr RA 
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ualified under the old Rules whose names have been already registered 
or the issue of sach certificates. 
2. The right to practise in the Presidency Court of Small Canses is 
confined to the Pleaders at present duly enrolled therein and to Advocates, 
Vakils and Attorneys of the High Court, 


CLASSES OF PLEADERS. 


3. Pleaders in the Courts subordinate to the High Conrt shall be 
classed as— 

(a.) Pleaders of the First Grade. 

(b.) Pleaders of the Second Grade. 

4. Pleaders of the First Grade shall be entitled to appear, plead and 
act in all the Civil and the Criminal Courts of the Districts in which their 
certificates authorize them to practise, as also in the Presidency Magis- 
trates’ Courts, provided they have been enrolled therein. 

5. Pleadersof the Second Grade shall be entitled to appear, plead and 
actin any District Mansif’s Court in which they are enrolled and in the 
Court of any District or Subordinate Judge, exercising the powers of a 

Court of Small Causes under Section 28 of the Madras Civil Courts Act, 
1873, in which they are evrolled. 

Pleaders of the Second Grade shall also be entitled to appear, plead 
and aot in any Court of Criminal Jurisdiction in the Distvict in which they 
are enrolled, other than the Sessions Court of the Division. 


QUALIFICATIONS OF PLEADERS. 


6. The following persons may be admitted as Pleaders of the First 
Grade :— 

Ist. Any person who shall have obtained the Degree of Bachelor of: 
Laws of one of the Universities of Madras, Calcutta, Bombay, or Allahabad,, 
provided that his application for admission asa Pleader be made within 
one year from the time of his obtaining such degree or within such further 
time as the High Coart shall for any special reason allow. 

2nd. Any person who shall produce a certificate from the Examin- 
ation Board that he has passed,within one year, the examination prescribed 
from time to time by the High Court forthe First Grade Pleadership. 
Examination. 

7. The following persons may be admitted as Pleaders of the Second 


Grade :— 

Any person who shall produce a certificate from the Examination Board 
that he has passed, within one year, the examination prescribed from time 
to time by the High Conrt for the Second Grade Pleadership Examination. 

8. Candidates for a Pleadership of either grade shall, until further 
orders of the Court, be examined in the following branches of the law in 
forces in British India, : 

No. Bubjects. Regulations, Enactmenis and Tezt-books, 
Act VIII of 1865. 
1. Law of Landlord and \ Regulations XXV and XXVI of 1802 and 


Tenant me se TV of 1822. 
Act II of 1864 and Act III of 1884, 
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No. Subject. Regulation, Enactments and Text-books. 


Acts IV of 1882 and III of 1885, and the 


2. Law of Transfer of Pro- ues thereon by Shephard and 


perty and Easements. ) 4 °+ Vv of 1882, and Michell’s Law of Ease- 
ments and Licenses in India. 
Act XIV of 1882 and all the amending 
3. Civil Procedure and Acts. 


Law of Limitation ... ) Act XV of 1877 and all the amending Aots; 
Mitra’a Commentary thereon. 


aid Act X of 1882 and all the amending Acta. 
4. Ne deg and Lyon’s Medical Jurisprudence or Gribble’s 
edi urisprae Outlines of Medical Jurisprudence or any 


dence other Standard work. 


& Tadian Paual Coda’ x. aa of 1860 and all the amending 


F Acts I of 1872 and III of 1887, and Cun- 
6. Lawof Evidence... ; ningham’s Commentary thereon. 


Hindu Law ... ..» Mayne’s Hindu Law. 


Act IX of 1872 and IV of 1886; and Actg 
8. Law of Contracts and XXVI of 1881 and II of 1885, and Com. 
Specific Relief ....) mentary thereon by Cunningham and 


Shephard. 
9. Law of Trusts. ». Act I] of 1882, and Agnew on Trusts. 
Pollock on Torts and Alexander’s C 
10. Law of Torts... ue i aE Toa. s Case Law 


9. To qualify for a Pleadersbip of the First Grade a candidate is re- 
quired to obtain not less than half the marks assigned by the Examination 
Board to each of the subjects Nos, 3, 4, and 5, not Jess than one third of 
the marks assigued by the Board to each of the subjects Nos. 6 and 7, and 
not lesa than half the aggregate marks assigued by the Board to the sub- 
jeots of Examination. 

To qualify for a Pleadership of the Second Grade a candidate is re- 
quired to obtain not leas than oue third of the marks assigned by the Ex- 
amination Board to each of the subjects Nos. 3, 4 and 5, not less than one 
fourth of the marks assigned by the Board to each of the subjects Nos, 6 
and 7, and not less than one third of the aggregate marka assigned by the 
Board to the subjects of examination. 


Any candidate, who on examination, fails to obtain the minimum of 
marks prescribed for qualification in the Firat Grade, will, if he obtaing 
the minimum of marks prescribed for qualification in the Second Grade, 
be considered to have qualified for a Pleadership of the Second Grade. 

10. The examination of the candidates of both Grades in all subjects 
shall be conducted in the English language only. 

11, Persons possessed of the following qualifications shall be entit- 
Jed to present themselves for the Pleadersbip Examination of the First 


Grade. 
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Any person producing certificate of having passed thé First’ Exami- 
nation in Arts of the Universities of Madras, Calcutta, Bombay or Allaha- 
- bad, or the First Public Examination before Moderators at Oxford, or the 
Previous Examination at Cambridge, or the Preliminary Examination in 
Arts of one of the Irish or Scotch Universities, or the Matriculation Exami- 
‘nation at the University of London, or certificate of having passed some | 
other public examination which shall be certified by two Jndges of the 
High Court as being in their opinion equivalent to one or other of the 
abovementioned Examinations. 


At the Examination to be held in the year 1894 and at subsequent 
Examinations no person will be admitted asa candidate for the Firat 
Grade Pleadership Examination unless he shall produce together with the 
other certificates required by Rule 11 acertificate of having attended a 
full course of Lectures at the Madras Law College. 


Note.—After the Pleadership Examination to be held in the year 1894, 
‘no person will be entitled to appear for the First Grade Pleadership Ex- 
amination unless he shall have obtained the degree of Bachelor of Arts of 
one of the British Indian Univesities or shall have passed such exarni 
nation at one of the English, Irish or Scotch Universities as may hereafter 
be declared to entitle him to admission to the Pleadership Examination of 
the First Grade. 


12. Persons possessed of the following qualifications shall be entitled 
to asi themselves for the Pleadership Examination of the Second 
Grade :— 


(a) Persons who are qualified under a previous Rule to present them- 
selves for the Pleadership Examination of the First Grade. 


(b) Any person producing a certificate of having passed the Matricn- 
lation Examination of any British Indian University or the Madras Upper 
Secondary Examination or any Public Examination in the Bengal or Bom- 
bay Presidency which shall be accepted by two Judges of the Court as be- 
iog in their opinion equivalent to the Upper Secondary Examination. 


Note.—After the Pleadersbip Examination to be held in the year 1894, 
the words “First Examination in Arts of one of the British Indian Univer- 
sities or other Examination which may hereafter be declared equivalent 
thereto” will be substituted for ‘‘ Matricalation Examination of any British 
Indian University.” 


(c) Any person producing a certificate of having passed the Middle 
School Examination in the Firat Class, the late General Test Examination, 
Doglish or Anglo-Vernacular Branch, or any Public Examination in the 
Bengal or Bombay Presidency, which shall be accepted by two Judges 
of the High Court as eing in their opinion equivalent to the Middle 
School Examination, First Class. 


Note.—After the Pleadership Examination to be held in the year 1894, 
this clause will be rescinded. 


13. Applicants for examination for either Grade of Pleaderships 
must satisfy the Examination Board that they are of good moral conduct 
and must be above 20 years of age. 


EXAMINATIONS. 


14. Every candidate for the Pleadership Exauiination shall, on or 
before the 15th day of November, apply to the Examination Board for 
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leave to present himeelf at the ensuing Examination ; and he shall esta- 
‘blish to their satisfaction that he possesses the qualifications prescribed 
for such candidates. 


But candidates for the First Grade Pleadership Examination in 1894 
and subsequent years will be allowed time up to the 10th December preced- 
ing to produce the certificate of attendance at the Law College. Such cer- 
‘tificate, if not filed with the application, should be sent direct to the Deputy 
Registrar, High Conrt, Appellate Side. 


15. Such application for the Pleadership is not to be transmitted to 
the Board direct, but it is to be filed on or before the 15th day of Novem- 
ber in the Court of the District Judge within whose jurisdiction the candi- 
date resides or is employed, and, in the case of candidates residing or 
employed within the limits of the Original Jurisdiction of the High 

urt, in the Office of the Deputy Registrar of the High Court, Appellate 
ide. In the case of candidates residing in foreign territory, the ap- 
plication should be forwarded direct to the Deputy Registrar of the High 
Court, Appellate Side, accompanied by a Treasury Receipt for the payment. 
of the admission fee into any Treasury authorized to receive fees from: 
candidates for the University or Special. Test Examination in the Madras: 
Presidency. The applicant should also state at what centre he desires to: 
be examined. The application must be accompanied hy the necessary do- 
cuments and papers in original with the receipt of the Officer in charge ° 
of Government Treasury for the full fee for the examination, required by 
pection 24 of the Rules. 


The Judge or Deputy Registrar, as the case may be, shall thereupon 
“satisfy himself as to the validity of the certificate of character presented 
by the candidate, and as to the identity of the candidate; and he shall, on 
or before the Ist day of December, transmit to the Examination Buard all 
such application with the documents accompanying, together with a list of 
the applications and annexures, and with his opinion in each case as to the 
sufficiency of the testimonials produced, and any other information which 
he may think it needfal in any case to communicate. 


16. The Board shall thereupon take the case of each candidate, with the 
report of the District Judge or Deputy Registrar, into their consideration, 
and shall determine whether or not the candidate is possessed of the ne- 
cessary qualifications. If the candidate is found qualified, the Examination 
Board shall cause his name, the name of his father, his age, place of resi- 
dence, and other noedful particulars, to be entered in a Register of persons 
permitted to appear at the Examination. 


17. An extract from the Register shall be forwarded to the District 
Judge or Deputy Registrar, with a declaration that the candidate is per- 
mitted to appear at the next ensuing examination at for delivery to 
him. The Judge or Deputy Registrar shall cause a notice of his having re- 
ceived such extracts to be posted on s notice-board in the Court House, and 
shall deliver them to the candidate on application. And it shall be the duty 
of the candidate on the day fixed for the examination to produce such ez- 
tract, when called upon, to the Officer appointed by Government to preside 
and superintend at the Examination. 





The District Judge, in carrying out this Rule, shall conform to such 
instructions as he may receive from the Examination Board through their 
President or Secretary. 


” 640 LEGAL PRACTITIONERS. 


ADMISSION. 


18 Any person, who shall have qualified under these Rules, and whe 
shall desire to be admitted to practise, shall pay into the Government Trea« 
sury of the District in which he shall intend ordinarily to practise, the 
admission fee prescribed, and shall, on presentation of the certificate of 
the Examination Board or of his diploma, of the receipt for the said fee, 
and of a stamp paper* of the necessary valoe for his first certifcate of 
practice, be entitled to apply to the High Court for admission, stating in 
what Coart he desires to practise with reference to Part I of the Second 
Schedule of Act XVIII of 1879. 

19. The application, together with the certificate or diploma, the re- 
ceipt, avd the stamp paper required by Rule 18, shall be presented to the 
Jadge of the District in which the applicant intends ordinarily to practise, 
and shall be forwarded by the Jadge to the Registrar of the High Court, 
with such remarks xs he may think fit to make thereon. The name of they 
. applicant and his place of abode, together with his father’s name and place 
of abode, shall be affixed in some conspicuous place in the Court-house of 
the Judge to whom the application is sent, and also in the High Court at 
jeast six weeks before the applicant is admitted to practise. 

20. The High Court may call for evidence of the respectability of the 
applicant, in any case in which it may be deemed necessary. 
CEeRTIFICATES. 

21. Upon the applicant being admitted by the High Oonrt, the Regis- 
trar of the High Court shall cause his name to be entered in the proper 
register, and shall issue to him a certificate as required by Section 7 of Act 
XVIII of 1879, authorizing him to practise, up to the end of the calendar 
year, in the Courts specified therein. 

Provided that, 
(a). in no certificate issued to a Pleader of the First Grade shall 
Courts in more than three adjacent Districts be specified and 
(b). in no certificate issued to a Pleader of the Second Grade shall 
Courts in more than one District be specified. 

On the renewal of certificates, except with the special sanction of the 
High Court, those Districts and Courts only shall be entered which were 
entered in the certificate in the preceding year subject to the foregoing 
provisos. 

22. The certificate shall bear the number assigned to it in the Re- 
gister, and shall be signed by the Registrar and forwarded to the District 
Judge to be delivered to the applicant. 

The certificate shall be taken to authorize enrolment in the Courts spesi- 
fied therein. The holder can take it to any Court therein mentioned, and 
may, with the approval of the presiding Judge, be enrolled in such Court. 
The approval should not be withheld, unless the Jndge is aware of ciroum- 
stances which ia his jadgment affect the professional character of the ap- 
plicant ; and in any casein which enrolment is refused, the fact and the rea- 
sons for it should be communicated forthwith to the High Court. 

93: Any pleader who may apply for the revewal of his certificate un- 
der seo. 7, Act XVIII of 1879, unless he has been ordinarily practising 
in the Court of the District Judge authorized to renew certificates, shall, 
with his application, file a certificate of character from the Judge presiding 


* Under the General Stamp Act [G. 0., 18th August 1884, No, 2061, and H.C. 
Cirenlar, 24th February 1885, No. 568}. 
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‘in the Court in which the applicant ordinarily practises. The Munsif or 
Subordinate Judge may forward the application for a renewed certificate 
to the District Judge. Before the applicant can be refused a renewal of 
bis certificate, it must be-shown, lat—That he has been guilty of profes- 
#ional misconduct ; or 2nd—That he has committed a criminal offence. 


Fers. 
i 24. The fees payable previons to examination and on application for 
jenrolment, shall be as follows :— 


Ist Grade 2nd Grade 
Pleadership. Pleadership. 
: For examination ... Rs. 35 Rs. 35 

§ For admission ‘ce. Ay 7 9 o 

Ke PENALTIES, 


ae 

, 95, If any person, having passed the examination entitling him to be 
hamittod and enrolled as a Pleader, shall fail to apply for such admission 
and enrolment for a period of one year from the time of passing the ex- 
‘amination, he shall not be admitted and enrolled, except by special. order 
‘ef the High Court. 


26. If any person, having obtained a certificate, shall fail to renew it 
for a period of two years, he sLall not be entitled to have it renewed, with- 
out the orders of the High Court. 


27. If any person shall hold any appointment under Government, or 
shall carry on any trade or other business, at the time of his application 
for admission as a Pleader, he shall state the fact in his application for ad- 
mission, and the High Court may refuse to admit such person, or pass such: 
orders thereon as it thinks proper. Save on the conditions mentioned here- 
under, the High Court will not grant Pleadership certificates to persons: 
_oldiug Judicial or other office under Government— 


_ (1) The applicant must be prepared to resign his appointment on: 
Secoipt of hie Pleadership certificate. 

* (2) -Theapplicant must obtain leave of absence from his official superior 
with the object of practising asa Pleader. In this case, the certificate is 
vranted only on condition of its being returned for cancellation should the 
applicant revert to his appointment under Government. 


28. If any person, having been admitted as a Pleader, accepts any 
ppointment under Goveroment, or enters into any trade or other buisness, 
or accepts employment as a Law Agent other than a Pleader, Muktar or 
Agent certified under Act XVIIJ of 1879 and these rules, he shall give 
mmediate notice thereof to the High Court, who may thereupon suspend 
uch Pleader from practice or pass such orders as the said Court may 
hink fit. 

Provided that when a Pleader is appointed by or.under the authority of 
ihe High Coart to the office of District Munsif, whether temporarily or per- 
nanently, it shall not be necessary to give thynotice prescribed inthe first 
art of this Kule ; but no Pleader while employed as District Munsif shall 
© permitted to practise or do any business as + Pleader before any Court, 


29, Any wilfol violation of any of the above Rules shall subject a 
‘leader to suspension or dismissal. ~ 
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Fees payable in respect of an adversary's Advocate, Vakil, Attorney: or 
Pleader, on the Appellate Side of the High Oourt and in Subordi- 
nate Courts, under Section 27, Act XVIII of 1879. 


30. Save by special leave of the Court, and except in the case of an 
Advocate, Vakil, Attorney or Pleader appearing on behalf of Government, 
no fee shall in any case be entered as recoverable in a decree or order 
except on production of a certificate from the Advocate, Vakil, Attorney 
or Pleader that he has received -such fee. 


$1. In suits, or in appeals from original or appellate decrees in suite, 

for money, effects, or other personal property, or for Jand or other .immove- 

Tt property of any descriptiou, fees shall be payable on the following 
e:— 

(a) When such suits or appeals are decided on the merits after contest, 
or are compromised subsequent to the settlement of issues and 
after a partial or complete trail but before delivery of judgment, 
or where such appeals are decided ex parte, 


(i) If the amount or value of the claim shall not exeeed Ra. 5,000, 
5 per cent. 


(ii) If the amount or value shall exceed Rs. 5,000, and shall not 
exced Rs. 20,000, on Rs. 5,000 as above,and on the remainder, 
2 per cent. 


(iii) If the amonnt or value shall exceed Rs. 20,000, and shall not 
exceed Rs. 50,000, on Bs. 20,000, as above, and on the re- 
mainder 1 per cent. | 


(iv) If the amount or value shall exceed Rs. 50,000, and shall not 
exceed Rs. 80,000, on Rs. 50,000 as above, and on the re- 
mainder, + per cent. 


(v) Ifthe amount or value shall exceed Rs. 80,000, Rs. 1,000. 
(b.) When such suits are decided ex-parte, or when such suits or ap- 
peals are decided on confession of judgment, or are dismissed for 
default after all the requisite pleadings have been filed or are 
compromised after the settlement of issues but before trail. 


(i) If the amount or value of the claim shall not exceed Rs. 5,000, 
not exceeding 24 per cent. \ 

(ii) If the amonnt or value shall exceed Rs. 5,000, and shall not-ex- 
ceed Bs. 20,000, on Ra. 5,000 as above,and on the remainder, 
not exceeding 1 per cent. 

(iii) Ifthe amount or value shall exceed Rs. 20,000, and shall ' 
not exceed Rs. 50,000, on Rs. 20,000 as above, and ‘on the 
remainder, not exceeding } per cent. : 


(iv) Ifthe amount or value shall exceed Res. 50,000, and shall . 
net exceed Rs. 80,000, on Rs. 50,000 as above, and on the re- 
mainder, not exceeding } per cent. 


(v) If the amount oy yalue shall exceed Rs. 80,000, not exceeding 
Be. 500. 


$2, En snits or appeals, withdrawn or compromised, (a) before any 
defence is put in, (6) before the settlement of issues but after defence is 
pat in, om dismissed for default without a determination on the merits of 
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+ 
the case before all the requisite pleadings have been filed in Couré, and in 
appeals from orders, re-hearing on review and other miscellaneous cases, 
including proceedings in execution of decree, fees shall be payable on the 
following scale :— 


(i) If " amount or value of the claim shall not exceed Rs. 5,000, 
per cené. 
(ii) Ifthe amount or value shall exceed Rs. 5,000, and shall not 
reas 20,000, on Re. 5,000 as above, and on the remainder, 
per cent. 


(iii) Ifthe amount or value shall exceed Bs. 20,000, and hall not 
exceed Rs, 50,000, on RBs. 20,000 as above and on the re- 
mainder, } per cent. 
(iv) If the amount or value shall exceed Rs. 50,000, and shall not 
exceed 80,000, on Rs. 50,000 as above and on the re- 
mainder, } per cent. 


(v) Ifthe amount or value shall exceed Rs. 80,000, Re. 250. 


(vi) In applications for exeoution of decrees, the fee shall be 
calculated on the amount realized by the application. 


(vii.) In all miscellaneous applications after decree which are 
decided on the merits after contest, except such as have 
been hereinbefore specially provided for, a reasonable fee, 
not in any case exceeding Re. 20in the High Court, or Ra. 
10 in a Coart Subordinate to the High Court, shall be allowed. 


| 83. The words “the amountor value of the claim” in Rules 31 and 32 
Samncan the value as net forth in the Plaint or Memorandum of Appeal, and, 
Aovhere Court Fees are payable ad valorem, the value on which such Court 
ABees are paid. 

&, $4. Fractions of a Rupee in the amount or value of a claim are to be 
gejected in calculating the fee payable thereupon. 


i $5. In cases in which the subject-matter of the claim does not admit 
,of valuation, the Court, or, in the Case of the High Court, the Taxing 
: Officer, shall fix s reasonable fee, regard being had to the time occupied in 
: the preparation and hearing of the case and the nature of the questions 
tyaised therein, 
86. «If several defendants or respondents, who have a joint or common 
finterest, succeed upon a joint defence, or upon separate defences substan- 
“ally the same, not more than one fee shall be allowed, unless the Court 
ll otherwise order for a reason which shall be recorded in the judgment. 
[ft only one fee be allowed, the Court shall direct to which of the defendants 
or respondents it shall be paid, or shall apportion it among the several de- 
. fendantas or respondents in such manner as the Conrt shall think ft. 


"37. If several defendants or respondents, who have separate interests, 

set up separate and distinct defences and succeed thereon, a fee for one legal 

_ practitioner for each of the defendants or respondents who shall appear by 

@ separate legal practitioner may be allowed in respect of his separate in- 

tereat. Such fee, if allowed, shall be calculated with reference to the value 

ef the separate interest of such defendant, or resposdent, in the manner 

hereinbefore prescribed. : 

- $8. For each fee allowed under the two last preceding Rules, the 
value of the stamp on one Vakalataamsa only shall be awarded ea costo ; 

1 81 | 
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89. Except Where an adjournment ismade with the consent of all 
parties, or where from insufficiency of notice, a party has not had reasonable 
time to prepare himself for trial, or where the adjournment is necessitated 
by a cause beyond the control of the party, an adjournment should not be 
granted save on the condition that the party applying pay all the costs of 
the day, including a reasonable fee to the legal practitioner engaged by his 
adversary. In a District Munsif’s Court,a sum not exceeding Ra, 5, and 
in a Subordinate Judge’s Court and a District Oourt, a sum not exceeding 
a shall be deemed to be a reasonable fee within the meaning of this 

ule. 

40. The fee allowed on the percentage scale for prosecuting or defend- 
ing a suit is intended to cover all proceedings upto decree; and wherea 
suit is remitted for re-hearing and disposal or for a finding on issues, the 
proceedings on such order must be regarded aaa further proceeding in the 
trial of the suit, and no further fee can be allowed in respect of such pro- 
ceedings, 

: Presrpency Sma Cause Count. 

' 4. Where costs are awarded by the Oourt, and where the certificate 
prescribed in para 30 of these Rules bas been obtained, the fees payable in 
respect of an adversary’s Advocate or Attorney in the Presidency Court of 
Small Causes, akhall be as follows :— 

(a.) In suits not exceeding Rs. 500 in value— 

In respect of an Advocate, a fee not exceeding 8, 380 
In respect of an Attorney, a fee not exceeding rr 7 

(b.) In suits exceeding Rs. 500 but not exceeding Rs. 1,000— 

In respect of an Advocate, a fee not exceeding woe yy 85 
In respect of an Attorney, a fee not exceeding ww, 51 

(c.) In suits exceeding Rs, 1,000— 

Iu respect of an Advocate, a fee not exceeding wee yy 100 
In respect of an Attorney, a fee not exceeding wee yy 80 

42. The following scale of Pleader’s fees shall ordinarily be ob- 

werved :— 
| Scare or Pusapsrs’ Fexs. 
In suits not exceeding Res. 1() in value, a fee not ex- 


ceeding Rupee vee ise or 1 
In suits exceeding Rs. 10 and not exceeding Rupees 20 Rupees 2 
99 ‘ 20 ”> 50 99 4 
99 30 : ” 100: > 7 
” 100 ” 200. ry) 10 
oe, 200 : S * $00 4 2 
* 300 - 400 , 20 
PA] 400. » 500 ” 25. 
th 500 +] 7 700 99 30. 
oF 700 9 800 3 35 


‘é 800 3 1,000 , 4 
. Jn suits exoreding Rupees 1,000 in value, Rupees 2 for every Re, 100 
or fraction of Rupees 100 in excess of Rupees 1,000. 
, 48. Feessball be fixed at tho.termination of a suit, and, except as here- 
inafter tameioned (Bule 44), shall’be in fall of all trouble and attendances 
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bestowed, but exclusive of any compensation which may be granted under 
Seotion 42 of Act IX of 1850, or under Section 15 of Act I of 1875. 

44, Except where an adjournment is made with the consent of all par: 
ties, or where from insafficiency of notice, a party has not had reasovable 
time to prepare himself for trial, or where the adjournment is necessitated 
by a cause beyond the control of the party, an adjournment should not be 
granted save on the condition thet the party applying pay all the costs of 
the day inclading a reasonable fee, not exceeding Rs. 10, to the legal prac- 
titioner engaged by his adversary. . 

45. Except by special leave of the Court, fees shall not be allowed in 
cases entered as compromised, or in any case where the defendant, three 
days before the day of hearing, has intimated to the Court his intention not 
to contest. the plaintiff's demand, In cases decided ex parte, or when the' 
defendant confesses judgment, or where a number of suits by the same 
plaintiff are summarily disposed of in succession, the Court will exercise 
ita discretion in granting fees. 

46. In respect ofclaims and proceedings under the Distress Acf* (I of 
1875) and other miscellaneous proceedings, the Court may order for an Ad- 
, vocate, Attorney or Pleader, such feeasit thinks fit, provided that it will 
‘ordinarily be guided by the scales contained in these rules, and that the 
; highest rate of fee allowed is in no case exceeded. . 

47. For the purpose of determining the fee to be allowed in suits for 

jectment, the amount of one year’s rent, and in other snits or proceedings 
e amount of debt or damage claimed, or value of the property in dispute, 
tall be taken to be the value of the suit. 

: 48. Fees shall not be allowed in any case unless by order of the Judge 
tend he shall determine and certify in each case what fee or fees shall be. 
Mallowed, and by whom they shall be paid. 
bo 49. ‘Pleader” includes every legal practitioner entitled to practise be- 
‘fore a Judge, not being an Advocate or Attorney. 

i Morvssin Smart Cause Covrrs. 

50. In suits under Act XI of 1865 (Mofussil Small Cause Courts’ . 
Act) no fees shall be allowed between party and party unless the Judge 
shall certify, at the time of the trial, that the case was a proper one for the 
employment of a regularly authorized Pleader. When allowed, Rupegs 5 
may be the fee recoverable by the party employing such Pleader, and no. 
fee shall be allowed for the assistance of any other person. If an Advooate, g 
ame a by ppraanireh = - S Meme Pa oe High Conrt shall ap. 

e fees as aforesaid sha u and Ru 10 i | 

cases where the Judge certifies as aici: ia gs ea a 

_ 81. Where a pleader is employed merely to obtain execntion of a de- 
«ree, one Rupee shall be allowed as costs for that purpose in claims below 
Rupees 100, and two Rupees in claims above that amount. In case of a 
second or other further application to obtain execution of a decree, the fee 
: be allowed shall be one-fourth of the fee allowable on the first applica. 

on, 
i GENERAL. 

52. Legal Practitioners may, whether in Civil or Criminal cases, ads: 
dress the Court in English, either with the consent of the Court ay ‘ 
parties, or without such consent where due provision ismade by the English 
speaker for the interpretation, if necessary, of what he says into the langu,. 
ego of the Court, | | | 
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Forus or Crnriricatss. 
58. The certificates and renewed certificates to be issned to Pleaders 
under the Legal Practitioners’ Act, 1879, shall be in the following forms :— 


oun 


L. 
ACT XVIII of 1879. 
Clause (c), Part J, Schedule II. 

Parsuant to the Legal Practitioners’ Act, 1879, I hereby certify that 
son of , bas been admitted a Pleader of the First 
Grade, and is + suthorised tos lead and act in the District Court of; 
and in all Courts o Civi Jurisdiction subordinate to such Dis- 
trict Court and in all Courts of Criminal Jurisdiction in the said District 

of » up to the end of the current Calendar year. 


Given under my hand and the seal of the Court, this day of 





II. 
ACT XVIII of 1879. 
Clause (d), Part I, Schedule IJ. 
Pursuant to the Legal Practitioners’ Act, 1879, I hereby certify that 
, son of , has been admitted a Pleader of the 


Second Grade, = is aanthorized to appear, plead and act in the District. 
Munsif’s Court in the District of 

and on the Small ‘Oxaas Sides of the District and Subordinate Judges’ Courts 
in the ssid District of and in all Courts of Criminal 


ict in the said District of other than the 
ions Court of the Division, up to the end of the current Calendar year. 


’ Given under my hand and the seal of the Court, this day of 
oem eae 
IIl. 
Act XVIII of 1879. 
Clause (b), Part I, Schedule II. 


Parsuant to the Legal Practitioners’ Act, 1879, I hereby certify that 
ae » son of , has been admitted a Pleader, and 
“Ge authorized to appear, plead and act in the Presidency Oourt of Small 

Causes, Madras, up to the end of the current Calendar year. 


Given under my hand and the seal of the Court, this day of 





IV. 
Act XVIIT of 1879. 
Caluse (c), Part I, Schedule II. 


dene! te ati pee Practitioners’ Act, 1879, I hereby certify that 

as been admitted a Pleader, and is . 

axthorized to & per, lead and actin the Presidency Magistrates’ Courts, 
Madras, zp to of the ourrent Calendar year. 


Given ander a hand and the seal of the Court, this day of 
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Vv. 
ACT XVIII of 1879. 
Clause (d), Part I, Schedule II. 
The oo — under the signature of on the 
day of , son of , ® Pleader of the First 

“ade, tiavia been canectled and retained by me, this renewed Certificate 
issned, authorising the said to appear, plead and act in the District 
art of and in all Courts of Civil Jurisdiction subordinate to 
sb District Court, and in all Courts of Criminal Jurisdiction in the seid 
strict of ‘ up to the end of the current Calendar year. 

Given under my hand and the seal of the Court, this day of 

ae 


ACT XVIII of 1879. 
Clause (d), Part J, Schedule ITI. 


The aoe issued asia og signature of on the day of 
of a Pleader of the Second 
‘ade, bovine been cancelled ‘and retained by me, this renewed Certificate 
issued authorising the said to appear, plead and act in the 
trict Munsif’s Court of in the District of and 
the Small Cause Sides of the District and Subordiante Judges’ Courts in ~ 
said District of and in all Conrta of Oriminal Jurisdic- 
n in the said District of other than the Sessions Court of the 


vision, up to the end of the current Calendar year. . 
Given under my hand and the seal of the Court, this day of 





VII. 
ACT XVITI of 1879. 
Clause (d), Part I, Schedule II. 
The Pg aatas issued under the signature of onthe day of 
, 8on of , ® Pleader of the Presidency Court of 
all Gases Madras, having been cancelled and retained by me, this 
ewed Certificate is issued, authorising the said to appear, 
-d and act in the Presidency Court of mall Causes, Madras, up to the 
of the current Calendar year. 
Given under my hand and the seal of the Court, this § day of 
———— 
VIL. 
ACT XVIII of 1879. 
Clause (0), Part I, Schedule II. 
The a issued under the signature of on the day of 
» son of » & Pleader of the Presidency 
vitenten’ Courts, Madras, having been cancelled and retained by me, 
‘renewed a Fae is — ee the said . 
to appear, p and act in the y Magistrates’ Courts, 
iras, up to the end of the current Calendar pend 
Given under my hand and the seal of the Court, this day of 


eos REE Og 


ee yo 
POWERS OF ATTORNEY. 
ACT No. VII. OF 1882. 


Passe on THE 247TH Ferevary 1882. 
An Act to amend the law relating to Powers-of-Attorney. 
enc For the purpose of amending the law re- 


lating to Powere-of-Attorney ; It is hereby 
enacted as follows :— 


1. This Act may be called “ The Powers- 


ac of-Attorney Act, 1882 :”’ 
Local extent. It applies to the whole of British India ; 
7 PRD E eRe and it shall come into force on the first 
day of May 1882, 


Q. The donee of a power-of-attorney may, if he thinks fit, execute 
Execution under power- OF do any assurance, instrument, or thing in 
of-attorney. and with his own name and signature, and his 
own seal, where sealing is required, by the authority of the donor of 
the power; and every assurance, instrument,and thing so executed 
and done, shall be as effectual in law as if it had been executed or 
done by the donee of the power in the name, and with the signature 
and seal, of the donér thereof. 
This section applies to powers-of-attorney created by instruments 
executed either before or after this Act comes into force. 


Note. 

An instrument authorising a person to receive on behalf of another 
euch sums as should become due in the course of the execution of a certain 
work is not an assignment of money, but a power-of-attorney, and is cover- 
ed by a stamp of Be. 8, whatever may be the amount recoverable under it. 
(General Stamp Act XVIII of 1869, sch. ii., art. 32.]—I. L. B., 3 Bom. 49, 

3. Auy person making or doing any payment or act in good faith, 

Payment by attorney in puranance of a power-of-attorney, shall 
under power, without not be liable in respect of the payment or 
notice of death, &c., good. ant by reason that, before the payment or sot, 
the donor of the power had died or become lunatic, of unsound mind, 
or bankrupt or insolvent, or had revoked the power, if the fact of death, 
lunacy, unsoundness of mind, bankraptoy, insolvency, or revocation, 
was not, at the time of the payment or agt, known to the person making 
or doing the same. 

But this seotion shall not affect any right against the payee of any 
person interested in any money so paid ; and thet person shall have the 
like remedy against the payee as he would have had against the payer, 
if the payment had not been made by him. 
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The section applies only to payments and acte made or done.after 
‘this Act comes into force. : 


Notes. 

Under a power-of-attorney containing ® cause empowering A to sell 
or mortgage the donor's property for the payment of his debts, A executed 
p simple money-bond to one of the donor's creditors for payment of the 
bum due and interest. Held that the act was extra vires, and did not bind 

he donor.—I. L. B., 7 Cal. 253. 


A person holding a power-of-attorney, even if authorized by the power 

| appear and defend suits on behalf of his principal, is at liberty to refuse 

_yaccept service of summons and appear ina suit brought against his 

principal, but may either act upon the power or not as he may think pro- 
r.—8 Cal. 317. 

W gave to A and B a power-of-attorney authorising them jointly, and 
_overally to “negotiate, make sale, dispose of, assign, and transfer,” amongst 
other things, certain Government securities standiog in his name. B pled- 
wed the securities for an advance of Rs. 19,000, and at the same time exe- 
puted a promissory note for the amount of the loan, the promissory note 
“ eing signed “ B, as attorney for W.” In a suit by W to recover the Gov- 

rnment securities : Held in the Court below that the power-of-attorney was 
pufficiently wide to cover the transaction ; that the transaction was a fraud 
n the part of B, but that the transferee (the defendant) had no notice af - 
e fraud, and therefore the plaintiff was not entitled to succeed. Held on 
peal per Waite, J. :—(i) That the words of the power were to be read 
junctively, aud the powers conveyed by the words were to be treated as 
nt and several ; (ii) that even supposing the word ‘ negotiate’ to be appli- 
ble to transactions with Government securities (which was doubtfn]) and 
at such Government securities stood in the same position as ordinary com- 
siieroial notes, the word ‘ negotiate ’ did not authorize B to do more than 
ta@mt the Government securities in the market, or to put them in circulation 
eam the ordinary way in which such a transaction takes place in the market, 
-? if necessary, to endorse them in the name of W;; (iii) that the loan, 

3h was the principal transaction, being irrecoverable from W, because 
_hauthorized, the defendant oconld not retain the Government securities, 
bie were deposited as security for the loan, he not having taken the pre- 







ution to ascertain whether B had authority to enter into the transaction. 

er Gants, C. J.—That although, on the anthority of the Bank of Ben 
. Fagan (5 Moore's I. A. 27), a power to negotiate Government securities 
ould authorize the negotiation of Government securities by way of pledge, 
*, W was entitled to a decree, on the ground that A and 8 had no power, 
Jer the power-of-attorney, to borrow money in the name of W ; and that, 
herefore, the defendant was not entitled to retain the security given for the 

‘-g@dvance (vis., the Government promissory note.)—S8 Cal. 934. 


4. (a) An instrument creating a power-of-attorney, ite execution 

Deposit of original instra- being verified by sffidavit, statutory declara- 

, ments creating powers-of- tion, or other sufficient evidence, may, with 

| attorney the affidavit or declaration, if any, be deposit- 

ed in the High Court within the local limits of whose jurisdiction the 
| instrament may be. 

(b.) A separate file of instraments so deposited shall be kept ; and 

| any person may search that file, and inspect every instrument so depo- 
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sited ; snd acertified copy thereof shall be delivered out to him on 
request, 

(c.) A copy of an instrament so deposited may be presented at the 
office, and may be stamped or marked as a certified copy, and, when so 
stamped or marked, shall become and be a certified copy. 

Fie 


(d.) A certified copy of an instrument so deposited shall, 
farther proof, be sufficient evidence of the contents of the instra 
and of the deposit thereof in the High Court. 


(e.) The High Court may, from time to time, make rales for ti 
purposes of this section, and prescribing, with the concurrence of the: 
Local Government, the fees to be taken under clauses (a), (b), and’. = 

(f.) Throughout British Burma, the Court of the Recorder ¢; 
Rangoon shall, for the purposes of this section, be deemed to be tH 
High Oonrt. 

(g.) This section applies to instraments creating powers-of-attorney 
executed either before or after this Act comes into force. 

5. A married women, whether a minor or not, shall, by virtue 
Power-of- of-attorney of mar of thie Act, have power, as if she were unmar- 
ried wo ried and of ‘fall age, by a non-testamentary in- 
ule to appoint att attorney on her behalf, for the purpose of exe- 
cuting any non-testamentary instrument, or dog any other act whict 
she might herself execute or do ; and the previsions of this Act, re- 
lating to instraments creating powers-of-attorney, shall apply thereto. . 


This seotion applies only to instramenta exesuted after this Act: 
oomes into force. 
6. 


[ 651 ] 
STAMPS. 
REGULATION V. OF 1831. 


Passep on THE 24TH May 1831. 


A Regulation to modify and amend the provisions in force for the recovery 
of the penalties prescribed for certain breaches of the Salt, Tobacco 
and Stamp Las : 

7. Second.—Whenever a petition, pleading, or other document, 
vee yathes t which may not have been written on the pres- 
nishiog ae ve papers cTibed stamp, shall be filed in any Court of 
not written on stamp Jnstice or in the office of any Collector or other 
sa public officer, or whenever it shall appear that 

a copy of any paper or proceeding shall have been furnished on paper 

not bearing the prescribed stamp, the Jadge or Judges of the Court, 

the Collector or other public officer, shall call upon the ministerial 
officer by whom such petition or other document was filed, or by whom 
such copy shall have been furnished, to show cause why the prescribed — 
fine should not be imposed upon him ; and on his failure to show good 
cause, shall forthwith proceed in the ordinary manner to levy from him 
the penalty prescribed. 

Note. 


The whole of this Regulation except the above portion is repealed by 
Madras Act II of 1869. 


COURT FEES. 


ACT No. VII. OF 1870. 
(As amended up to date.) 


Passip ox tue 1]rn Marca 1870. 
CHAPTERL 





PRELIMINARY. 

2, 1. This Act may be called “ The Court 
ee Fees Act, 1870 :” : | 
Extent of Act. It extends to the whole of British Indias 

Bop eee And it shall come into force on the first 
day of April 1870. 
: Notes. 


This Act is applied to Mysore, (June 1870), Hyderabad, (May 1870) 
and Cantonment of Secunderabad, (September 1870). 


This Act does not apply to processes issued by Village Munsifs.— 
Pros., H. C., 23rd January 1874, No. 177. : = 


2. [Repealed by Act XIV. of 1870]. 


11 82 
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CHAPTEB IIL. 
Fees in THE HiaH Courts anv in THE Courts or Smart Causes 
AT THE PRESIDENCY-TOWNS. 


3. The fees payable for the time being to the clerks and officers 
f fees in High (Other than the sheriffs and attorneys) of the 
Courts oa their “liga High Courts established by Letters Patent, by 
siden. virtue of the power conferred by Statute 24 
and 25 Victoria, chapter 104, section 15, 
or chargeable in each of such Courts under No. 1] of the First, 
and Nos. 7, 12, 14,* 20, and 21 of the Second Schedule to this Act an- 
nexed ; , 
and the fees for the time being chargeable in the Courts of Small 
Levy of fees in Presi. Causes at the Presidency-townst and their 
dency Small Cause Courts. several offices ; 
shall be collected in manner hereinafter appearing.t 
Note. 
See Gazette of India, 19th July 1873, p. 656, as to collecting such fees 
by adhesive stamps. 
4. No document of any of the kind specified in the First or 
Second Schedule to this Act annexed, as 
ts filed, ‘ 3 
urn High Courts in their chargeable with fees, shall be filed, exhibited, 
extraordinary jurisdiction. 6» recorded in. or shall be received or furnish- 
ed by, any of the said High Courts in any case coming before such 
Court in the exercise of its extraordinary original civil jarisdiction ; 
or in the exercise of its extraordinary original criminal jurisdic- 
tion ; 
or in the exercise of its jurisdiction as regards appeals from the 
In their appellate juris Judgment of two or more Judges of the said 
diction. Court, or of a Division Court ; 
or in the exercise of its jurisdiction as regards sppeals from the 
Courts subject to its superintendence ; 
‘he Oburia ol xeleceioe or in the exercise of its jurisdiction as a 
and revision. Court of reference or revision ; 
unless in respect of such document there be paid a fee of an 
amount not less than that indicated by either of the said schedules as 
the proper fee for such document. J 





* Here the word sixteen (or rather the figures 16) has been omit ted, having been 
repealed by Act XII of 1891. 

+ See Act XV. of 1883, Ch. X. 

~ For amonnt of fees payable in certain cases under the N.-W.-P. Rent Act, see Act 
XII, of 188, sec. 95, as amended by Act XIV. of 1686, seo. 2. 
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Notes. 


An appeal under the Code of Civil Procedure is not presented within 
the meaning of sec. 4 of the Limitation Act (XV of 1877) unless it is ac- 
compained by the copies required by the Code. A memorandum of appeal 
is a document included in the first and second schedules to the Court-fees 
Act (VII of 1870), and is a document within the meaning of secs. 4, 25, 28 
and 30 of the Act, and therefore cannot be filed or recorded in or received 
by the High Court unless and until the proper court-fee in respect of it is 
paid, and is of no validity unless and until it is properly stamped. Conse- 
quently, if it is not, when tendered, properly stamped, itis notat that time 
@ memorandum of appeal within the meaning of sec. 541 of the Code, and 
the appeal cannot be regarded as having been a: that time presented within 
the meaning of sec. 4 of the Limitation Act, or as valid for any other pur- 
pose, except in the events specified in sec. 28 of the Court-fees Act. When 
@ memorandoum of appeal which, when tendered, was insufficiently stamped 
has subsequently been sufficiently stamped, the affixing of the full stamps 
connot have a retrospective effect so as to validate the original presentation, 
unless it has been done by order made under the second paragraph of sec. 28 
of the Court-fees Act. In the case of a High Court such an order can be 
made only by a Judge, and by him only in cases “‘of mistake or inadvertence.” 
These words mean mistake or inadvertence on the part of the Court or its 
officers, and not on the part of the appellant or his advisers. The expression 
‘“thead of the office” in sec, 28 does not refer to the head of the office of a 
Court, or at all events to the head of the office of a High Court, acting not 
as such but as a taxing officer ; bntit refers to the head of a public office 
wch as the Board of Revenue. Secs. 9, 10 and 11 of the Court-fees Act are 
10tin conflict with sec, 28; nor are secs. 9, 10 11 and 28, read together, in 
cunflict with sec. 54 of the Civil Procedure Code. Cases within sec. 10 or 
sec. 11 of the Act would arise only where, through mistake or inadvertence 
of the Court, a plaint which subsequently was discovered to be insufficiently 
stamped, had been received, filed or used in the Court ; and clauses (a) and 
(b) of sec, 54 of the Code are similarly related to sec. 28 of the Act, and 
were not intended to cut down or limit its provisions. The “dismissal” of 
@ suit under sec’ 10 or sec. 11 of the Act has the same effect as that: provided 
by sec. 56 of the Code in the case of “rejection "of a plaint under sec. 54. 
Clauses (a) and (b) of sec. 54, which are declared by sec, 638 to be inapplic- 
able tothe original and civil jurisdiction of the High Court, are also 
inapplicable to its appellate jurisdiction, notwithstanding the provisions of 
sec. 582. The word “final” in sec. 5 of the Court-fees Act has the same 
meaning as in sec. 12, though it is applied toa different subject. The 
cases in which it has been held that, notwithstanding the use of this word 
in sec. 12, an appeal lies from a decision as to the category in which the 
relief sought by a plaintiff or appellant falls,do not mean that decisions 
whith the section declares to be “final” are nevertheless appealable, but 
that the question of category in not a “question relating to valuation,” and 
1 .eref. -e is not declared by the section to be final. In both sec. 5 and sec, 
12 “fal” is usi #in its ordinary legal sense of unappealable. A decision 
uncer sec. 5 of the Act is not open to appeal, revision or review, and is 
final for all purposes and no means have been provided or suggested by the 
Legislature for questioning it. The officer mentioned is sec. 5 of the Court- 
fees Act is not bound to advise parties 2s to the stamp required under the 
Act, or to give them notice that they have not sufficiently stamped docu- 
ments which the Act requires to be stamped before presentation. A. practice 
which is in contravention of the law, even if it is the practice of 4 High 
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Court, cannot justify a Court in construing an Act of the Legislature ina 
manner contrary to its plain wording. Nor can the principles of construc- 
tion to be applied to an Act, be influenced by extraneons considerations, 
such as questions of hardship, A plaint contained a prayer for a declaration 
(i) that certain property was the joint property of the plaintiff, and (ii) that 
it was not liable to attachment and sale in execution of a decree held by 
one of the defendants against another ; and, as a foundation for the latter 
relief, alleged collusion, fictitious transactions and want of title. The 
decree in the suit, passed on the 14th September 1887, granted both the 
declarations prayed for. The defendants appealed to the High Court 
against the whole decree, and stamped their memorandum of appeal witha 
stamp of Rs. 10 only. On the 9th November 1887 it was tendered to a Judge 
for admission, and it then bore a report dated the 7th November by the 
officer appointed under sec. 5 of the Court-fees Act, “report will be made 
on receipt of record.” The Judge made an order, ‘“‘admit, subject to stamp 
report ;” and the memorandum was then received by the office, and the ap- 
pesl was entered on the register. On the 27th September 1888 the office 
reported that there was a deficiency in the stamp of Rs. 615; on the 9th 
November the taxing officer ordered that the deficiency should be made good; 
and on the 8th Decembor 1888 it was made good. At the hearing of the 
appeal a preliminary objection was taken that the appeal had never been 
validly presented with. time, or admitted, and that it could not be heard. 
Held that there was before the Court no valid appeal as to the merits of 
which the Court could give a decision. Held also that the stamp of Rs. 10 
was in sufficient, inasmuch as two distinct declarations were asked for and 
obtained, and were by the appeal sought to be set aside ; and it wae not 
the province of the taxing officer or of the Judge or Court on a question of 
the sufficiency of a stamp or fee to consider whether a plaintiff or an ap- 
pellant was asking for more declarations or reliefs than were required for 
his protection.—I. L. R., 12 Al. 129. 


5. When any difference arises between the officer whose duty it 
Procedure in case of aif. 18 0 8ee that any fee is paid under this chapter, 

ference as to necessity or and any suitor or attorney, as to the necessity 
mmount ot tee. of paying a feeor the amount thereof, the 
question shall, when the difference arises in any of the said High Courts, 
be referred to the taxing-officer, whose decision thereon shall be final, 
except when the question is, in his opinion, one of general importance, 
in which case he shall refer it to the final decision of the Chief Justice 
of such High Court, or of such Judge of the High Court as the Chief 
Justice shall appoint either generally or specially in this behalf. 

When any such difference arisesin any of the said Courts of 
Small Causes, the question shall be referred to the Clerk of the Court, 
whose decision thereon shall be final, except when the question is, in 
his opinion, one of general importance, in which case he shall refer it 
to the final decision of the First Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within 
the meaning of the first paragraph of this section. 


Note.—See I, L. R., 12 Al. 129, noted under sec, 4. 
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CHAPTERIII. 
Frrs In orner Courts AND IN Posiic OFFicks. 


6. Except in the Courts hereinbefore mentioned, no document of 

Fees on documents filed, UY of the kinds specified as chargeable in the 
&c., in Mufassal Courts or First or Secoud Schedule to this Act annexed 
ee aa shall be filed, exhibited, or reccrded in any 
Court of Justice, or shall be received or furnished by any public officer, 
unless in respect of such document there be paid a fee of an amount 
not less than that indicated by either of the said schedules as the 


proper fee for such document. 
Notes. 

For the purpose of determining the question of jurisdiction, the valu- 
ation of a suit should be computed according to the market-value of the 
subject-matter of the suit, and not by the special rules applicable to valu- 
ation laid downin Act VII. of 1870.—12 B. L. R.. 113. 

In this case the same decision was }given as in the preceding case.— 
12 B. LU. B., 115 note. 

In a suitona mortgage bond a decree was passed for payment of 
principal and interest, and in default for sule of the mortgaged property. 
Some of the defendants filed a memorandum of appeal against so much of 
the decree as declared the liability of the property, affixing a stamp of Rs. 
1) only :—Held, that the proper stamp to be paid was not Rs. 10 as in the 
case of a declaratory decree, but on the value of the debt not exceeding 
the value of the property.—I. L. R., 10 Madr. 187. 

A decision by a Subordinate Court on a question of valuation, deter- 
mining the amount of a Court Fee, is, notwithstanding its declared nullity, 
subject to revision by the High Court. Where, on the removal of an attach- 
ment at the instance of a third party, the judgment-creditor brought a 
suit to establish the right of his judgment-debtor to the property from 
which the attachment had been removed, and to get the summary order to 
remove the attachment set aside :— Held, that the proper stamp on a plaint 
of that ring was rupees ten under section 6 and Schedule II, article 171.— 
10 Bom. 610. 

A Judge, after disposing of an appeal on the 1st March, 1883, again 
took it up, and on the 2lst March, 1883 directed the appellant to pay ad- 
ditional court-fees on her memorandum of appeal. On the 2nd May, 1888, 
the appellant paid additional court-fees under protest, and a decree was 
then prepared, bearing date the Ist March, 1883, {but it referred to and 
carried into effect the subsequent order of the 21st March and the 2nd May. 
Held, Per Maumoop, J.—That as soon {as the Judge had passed the decree 
of the Ist March, 1883, he ceased to have any power over it, and was not 
competent to introduce new matters not dealt with by the judgment ; that 
the order of the 21st March and the deposit of the 2nd May, whether right 
or wrong, were not proceedings to which effect could be given in the 
antecedent decree of the lst March 1883 ; and that the decree was wulira 
vires to that extent, and was therefore liable to correction in second appeal. 
Seo. 12 of the Court-Fees Act read with clanse (ii) of section 10, is intended 
to be exercised before the disposal of the case, and not after ithas been 
decided finally so far as the Court is concerned. The powers conferred by 
section 28 of the Court-Fees Act cannot be exercised by an order passed 
after the decision of the case to which the question of the payment of court- 
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fees relates, and, even assuming that they can be so exercised, such an 
order, though it may be subject to such rules as to appeal or revision as the 
law may provide, cannot be given effect to by making insortions in an 
antecedent decree. Per OLpDFIELD,J.—That the Court had power to make the 
order it did, inasmuch as the collection of court-fees was no part of a Judge’s 
functions inthe trial of a suit which could be said to have ceased with its 
determination ; and the provisions of the Court-Fees Act fixed no time 
within which the presiding Judge could exercise his power of ordering 
documents to be stamped, and seemed, on the other hand, to contemplate 
the exercise of that power at any time subsequent to the receipt, filing or 
use of a document,and to make the validity of the document and the proceed- 
ings aes thereto dependent on the document being properly stamped. 
—? Al, : 


See I. L. R., 12 Al. 129, noted under sec, 4; 15 Madr. 29, noted under 
gec. 111 of the Civil Pro, Code. 


7." The amount of fee payable under this Actin the suits next 


Computation offees pay- hereinafter mentioned shall be computed as 
able in certain suits : follows :— 


i, In suits for money (including suite for damages or compen- 
sation, or arrears of maintenance of annuities, 
or of other sums payable periodically)—ac- 
cording to the amount claimed : 
ii. In suits for maintenance and annuities or other sums payable 
for maintenance and Periodically—according to the value of the 
annuities. subject-matter of the suit, and such value shall 
be deemed to be ten times the amount claimed to be payable for one 
year : 
iii. In snits for moveable property other than money, where 
i atiiee. Gavcapis the subject-matter has a market-value—ac- 
pro- ; 
perty having a market- cording to such value at the date of presenting 
value : the plaint : 


for money : 


iv. In suitse— 


for moveable property (a) for moveable property where the sub- 
of no market-value. ject-matter has no market-value, as, for in- 
stance, in the case of documents relating to title, 

to enforce a righ to share (b) to enforce the right to share in any 
in joint-family property: = property on the ground that it is joint-family 
property, 

for a declaratory decree (c) to obtain a declaratory decree or order 
and consequential relief: | where consequential relief is prayed, 

for an injunction : (d) to obtain an injunction, 


(e) for a right to some benefit (not herein- 
otherwise provided for) to arise ont of land, 
and 


for easements : 


* For valuation of suite for jurisdictional purposes, see the Suits Valuation Act 
(VIL. of 1887), infra, 
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for acconnta : (f) for accountse— ; 
according to the amount at which the relief sought is valued in the 
plaint or memorandum of appeal. 

In all such suits the plaintiff shall state the amount at which he 
values the relief sought.* 

v; In suits for the possession of land, houses, and gardens— 

for possession of land, Sccording to the value of the subject-matter ; 
houses, and gardens : and such value shall be deemed to be— 

where the subject-matter is land, and— 

(a) where the land formsan entire or a definite share of an eastate 
paying annual revenne to Government, 

or forms part of such an estate, and is recorded in the Collector’s 
register as separately assessed with such revenue. 

and such revenue is permanently settled— 

ten times the revenue so payable : 

(L) where the land forms an entire estate, or a definite share of 
an estate, paying annual revenue to Government, or forma part of 
such estate, and is recorded as aforesaid ; 

and such revenue is settled, but not permanently~ 

five times the revenne so payable : 

(c) where the land pays no such revenue, or has been partially 
exempted from such payment, or is charged with any fixed payment in 
lieu of such revenue, 

and nett profits have arisen from the land during the year next 
before the date of presenting the plaint— 

fifteen times such nett profits : 

but where no such nett profits have arisen therefrom—the amount 
at which the Court shall estimate the land with reference to the value 
of similar land in the neighbourhood : 

(2) where the land forms part of an estate paying revenue to Go- 
vernment, but is not a definite share of such estate, and is not separ- 
ately assessed as above-mentioned—the market-value of the land : 

Provided that, in the territories subject to the Governor of Bombay 

Proviso as to Bombay in Council, the value of the land shall be deem- 
Presidency. ed to be=~ 

(1) where the land is held on settlement for a period not exceed- 
ing thirty years, and pays the full assessment to Government—s sum 
equal to five times the survey assessment ; 

(2) where the land is held on a permanent settlement, or on a 
settlement for any period exceeding"thirty years, and prays the full as. 
sessment to Government—a sum equal to ten times the survey-assess- 
ment ; and 

* Here certain words, repealed by Act XII. of 1891, have been omitted. 
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(3) where the whole or any part of the annual survey-assessment 
jis remitted—a sum computed under paragraph (1) or paragraph (2) of 
this proviso, as the case may be, in addition to ten times the assess- 
ment or the portion of assessment so remitted : 

Ezplanation.—The word ‘estate,’ as used in this paragraph, means 
any land subject to the payment of revenue, for which the proprietor 
or a farmer or raiyat, shall have executed a separate engagement to 
Government, or which, in the absence of such engagement, shall have 
been separately aseessed with revenue : 


(e) where the subject-matter is a house or garden—according to 
for houses and gardens: the market-value of the house or garden: 
vi. In suits to enforce a right of pre-emption-according to the 
to enforce a right of Value (computed in accordance with paragraph 
pre-emption : v. of this section) of the Jand, house, or garden 
in respect of which the right is claimed. 
vii. In suits for the interest of an assignee of landerevenne— 
for interest of assignee fifteen times his nett profits as such forthe year 
of land-revenne: next before the date of presenting the plaint: 
viii. In suits to set aside an attachment of land or of an interest 
in land or revenue—according to the amount 
for which the land or interest was attached : 
Provided that, where such amount exceeds the value of the land 
or interest, the amount of fee shall be computed as if the suit were for 
the possession of such land or interest : 


to set aside an attachment. 


oe eee ix. In suits against a mortgagee for the 
recovery of the property mortgaged, 
ee ee and in suits by a mortgagee to foreclose 


the mortgage, 
or, where the mortgage is made by conditional sale, to have the 
gale declared absolute— 


according to the principal money expressed to be secured by the 
instrument of mortgage : 
For specific performance : x. In suits for specific performance 

(a) of a contract of sale—according to the amount of the consider- 
ation ; 

(b) of a contract of mortgage—according to the amount agreed to 
be secured : 

(c) of a contract of lease—acoording to the aggregate-amount of 
the fine or premium (if any) and of the rent agreed to be paid during 
the firat year of the term : 


(d) of an award—according to the stnoant or value of the property 
in dispute : 
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between landlord and xi. In the following suits between land- 
tenant. lord and tenant :— 


(a) for the delivery by tenant of the counterpart of a lease, 

(6) to enhance the rent of a tenant having a right of occupancy, 

(c) for the delivery by a landlord of a lease, 

(2) to contest a notice of ejectment, 

(e) to recover the occupancy of land from which a tenant has been 
illegally ejected by the landlord, and 

(f) for abatement of rent— 

according to the amount of the rent of the land to which the suit 
refers payable for the year next before the date of presenting the 


plaint. 
Notes. 


The assessment of the Court fee ina suit by a subordinate tenure- 
holder to recover possession of a definite portion of an entire estate pay- 
iug a permanently settled annual revenue to Government, should be made 
ae first part of sub-division (a).,cl. 5 of this section.—I. L. B., 8 

al, 192. 


In asuit for the removal of the defendant from the managoment of 
certain trust funds onthe ground of misconduct, the plaintiff stamped his 
plaint with a Court-fee stamp of Rs. 10, and valued the snit at Rs. 7,000 
‘for the purpose of jurisdiction,” Held, that the Rs. 7,000 must be taken, 
under the circumstances, to be the plaintiff's interest in the subject-matter 
of the suit, and that the Court-fee must be estimated upon that sum. (15 
B. L. B., 167 followed).—10 Cal. 599. 


A brought a suit against B, a trustee and others, to set aside a trust 
deed and to rocover Rs. 2,50,000, the amount of the trust money, and 
valued hissuit at Rs. 2,50,000. A obtained a decree. B appealed and 
sought to affix to his memorandum of appeal a ten-rupees stamp, under 
Art. 17 (cl.6) of Sch. II of this Act. Held, that the duty payable on the 
memorandum of appeal was the same as that paid on the plaint in the 
suit.—10 Cal. 379. 

Where an instrument of mortgage does not expressly secure the amount 
to be allowed for improvements on redemption of the mortgage, the value 
of improvments is not to be calculated in ascertaining the “ value of the 
subject-matter of the suit” for the purposes of jurisdiction under section 
12 of the Madras Civil Courts Act.—5 Madr. 284. 


In a suit filed in the Court of a Subordinate Judge, the plaintiff prayed, 
inter alia, for a decree for the payment, annually, of the emolument 
attached to a certain office, or their valne at a rate stated in the plaint, 
This portion of the claim he valued, under cl. ii of sec. 7 at ten times the 
amount of the value claimed for one year. The value of the claim thua 
stated exceeded the pecuniary limit of the jurisdiction of the District 
Maunsif. The Subordinate Judge held that this portion of the claim was 
not actionable, inasmuch as the right to the enoluments was conditional 
upon services to be rendered, and did not fall under cl. ii of sec. 7 not 
being a fixed sum payable periodically, and therefore he held that the plaint 
was improperly valued, that the suit was not within his jurisdiction and 
that the plaint should be returned to be presented to the proper Court :— 
Held, that this order was right.—8 Madr, 384, 


n 83 
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Onits appearing that a paramba in Malabar is not subject to land tax, 
bat that a tax is levied on trees of certain kinds which may grow on it: 
Held, that a paramba must be regarded for the purposes of the Court Fees 
Act as a garden or as land which pays no revenue, according to the cir- 
camstances of each case.—12 Madr. 301. 

In a suit for the redemption of a kanom the institution fee must be 
computed on the kanom debt as it originally stood.—14 Madr. 480. 

In a suit in a Subordinate Court by members of a Malabar tarwad to 
set aside an instrument affecting the whole of the tarwad property, the 
Subordinate Judge held that court-fees were leviable, assessed on the value 
of the property, and accordingly ordered an additional payment to be paid 
by the plaintiffs. The plaintiffs failed to make the payment, and the 
Subordinate Judge dismissed the suit :—Held, (1) that the order was 
erroneous since the plaintiffs would not be gainers to the extent of the value 
of the property if they obtained a decree; (2) that the High Court was not 
precluded by Court Fees Act, soc. 12, from revising it, and reversing the 
decree.—14 Madr. 169. 

The meaning of clause 8 of this section is that person suing to set 
aside an attachment on land shall in no case be called upon to pay a higher 
fee than he would have to pay if he were suing for possession of the land. 
—1 Bom. 352. 

The stamp duty payable on an appeal from an order made by q Dis- 
trict Judge on an application under section 265 of the Indian Contract 
Act (IX of 1872) should be an ad valorem fee, asin asuit for accounts, 
under clause 4 ( f ) of this section.—6 Bom. 143, 7 Bom. 125, 7 Bom. 535, 


In cases in which it is competent to the mortgagor to suc to recover a 
portion of the mortgaged property, the debt must be regarded as distribu- 
ted over the whole property ; and, as regards the portion of the property 
sued for, ‘‘ the principal money expressed to be secured” must be taken to 
be the proportionate amount of the debt for which such portion of the pro- 
perty is liable.—6 Bom. 324. 

By section 7, cl. f, the plaintiff ona suit for accounts must state the 
amount at which he values the relief sought, but he is free to fix it as he 
thinks proper, subject to the provisions of section 11 which precludes the 
execution of the deoree in case it exceeds such value until the execution 
fee has been paid.—9 Bom. 22. 

The plaintiff sued to obtain a declaration that he was entitled to the 
exclusive management of certain devasthan immoveable and moveable 
property. His plaint, which bore a ten-rupee stamp contained a prayer for 
an injunction. The Subordinate Judge rejected the plaintiff’s claim on the 
ground that he had not paid the proper stamp fees. On appeal to the High 
Court :—Held, that the plaint was insufficiently stamped. The injunction 
prayed for would be consequential relief, and clause iv (c) of section 7 of 
the Court Fees’ Act VII of 1870 was, therefore, applicable. The appellant 
was accordingly, required to state in the memorandum of appeal at what 
amount he valued the relief sought, in order that the fee might be comput- 
ed.—10 Bom. 60. 

_ A decree having been given by the lower Courts in a redemption suit, 
directing that the mortgaged property should be redeemable on payment 
of the amount expressed to be secured by the mortgage deed, viz. Ra. 
1,152-15-4, to the defendants—viz. Rs. 568-9-8 to the defendant Umarkhan 
and Rs. 584-5-8 to the defendant Moro and .two others,—appeals were 
preferred to the High Court by Umarkhan and Moro, each of them present- 
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ing a separate memorandum of appeal. A question arose as to what court 
fees should be levied onthem. On reference by the Taxing Officer of the 
Court :—Held, that the Court fees to be computed upon each memorandum 
of appeal was, under section 7, clause 9 of the Court Fees Act VII of 1870, 
to be according to the principal money expressed to he secured by the deed 
of mortgage, viz, Rs. 1,152-15-4.—10 Bom. 41. 

Per West and Nanapual, JJ :—The proviso to article v. of section 7 
of the Court Fees’ Act {VII of 1870) was clearly intended to provide a 
standard of valuation in the Bombay Presidency, not only for the com- 
paratively rare case of land forming part, but not a definite share, of an 
estate paying revenue to Government, but for all cases of suits for land. 
The theory being that all land is primarily liable to be rated or taxed for 
the public revenue, any sum not levied according to the appraisement made 
in order to show the proper amount of the land-tax may be regarded 
as a remission. In the case of a talukdari village, the proprietor of 
which had, under a settlement with Government for a period of twenty- 
two years, agreed to pay a fixed annual jama, or lump aasessment, instead 
of the full survey assessment for the whole village. Held, by a majority 
of the Full Beuch, that the difference in amount between the jama and the 
fall survey assesament was a remission, and, therefore, a suit for posses- 
sion of lands in this village was to be vaiued according to clause 3 of the 
proviso to article v. of section 7 of the Court Fees’ Act (VII of 1870). Per 
Birpwoon, J :—The remission contemplated by clause (3) of the proviso 
“is an express remission, and not a mere difference in amount between the 
actual assesament payable by a talakdar and the survey assessment. ’’ The 
three clauses of the proviso seem to apply only to lands which have been 
subjected to a survey settlement as ordinarily understood and legally pro- 
vided for in the Bombay Presidency ; the first clause being applicable to 
lands settled for a period not excceding thirty years, the second to Jands 
settled for a longer period or permanently, and the third to inam lunds 
on which the whole or a part of the survey assessment has been expressly 
remitted. The talukdars are not inamdars. They are land-holders liable to 
pay a land-tax, but not under a survey settlement, such as is applicable to 
Jands for which provision seems to have been specially made in the proviso 
to article v. of section 7 of the Court Fees’ Act. No part of the proviso, 
therefore, applies to a suit for the possession of lands in a talukdari vil- 
lage. Such a suit should be valued according to clause (d) of article v. of 
section 7 of the Court Fees’ Act.—11 Bom 541. 

The plaintiff in his plaint prayed for mesne profits only from the in- 
stitution of his suit till the property in question was restored to him, and 
the decree awarded him those profits and directed that they should be de- 
termined in execution, After the property was restored to the plaintiff, he 
applied, in execution: of the decree, to have the amount of mesne profits 
determined, which being done, a question arose as to whether the plaintiff 
could proceed to further execute his decree without paying the Court-feo 
on the amount so awarded in execution. Held, that no Court-fee was re- 
quired. Section 11 of the Court-Fees Act (VII of 1870) applies to a claim 
for mesne profits for which an amount can be and has been claimed by the 
plaint, and in respect of which some fee has been actually paid.—15 
Bom. 416. 

A suit to set aside mortgage is simply a declaratory suit.—5 Al. 331. 

In a suit to recover possession of certain land, and to have certain. 
buildings erected thereon by the defendant demolished, plaintiffs, valued 
the relief sought at Re. 100. The value of the buildings of which they 
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sought demolition was Rs. 3000. Held that the valuo of the buildings 
which might have to be demolished should not be taker into acconnt.— 
4 Al. 320. 


Certain immoveable property having been attached in execution of two 
Rent Court decrees, the wife of the judgment-debtor, under sec. 178 of 
the N. W. P. Rent Act (XIT of 1881), objected to the attachment, on the 
ground that the property had previously been conveyed to her by her 
husband under a deed of gift. The objection was disallowed, and she there- 
upon brought a suit, with reference to the provisions of sec. 181 (6) of the 
Rent Act, (1) to establish her right tothe property, (2) to set aside the 
order passed on her objection. Held, that, looking at the nature of the re- 
liefs sought, clauses (i) and (iii) art. 17 sch. ii of the Court Fees Act, 1870, 
‘were applicable, and that the plaintiff should pay a ten-rupee stamp on each 
of her claims.—6 Al. 466. 


Where, in a suit to enforce a right of pre-emption, a decree was passed 
against the vendee-defendants, and they appealed from the same on the 
grounds that they were entitled to receive from the plaintiffs-pre-emptors 
@ sum larger than that found by the Court of first instance to have been 
the purchase-money, and also that the plaintiffs had estopped themselves 
from asserting the right by refusing to purchase,—Held that the nature of 
the suit was not charged iu appeal, and that, on the coutrary, the subject- 
matter of the dispute be. ween the parties was the right of per-emption, the 
value of which, for the purposes of court fee, was to be determined in man- 
ner directed by section 7, clause (vi) of the Court Fees Act VII of 1870. 
Where an appeal is preferred in a suit for pre-emption, on the ground that 
the right to be pro-empt has or has not been established, as the case may 
be, no matter what other pleas may be taken, the value of the subject- 
matter in dispute, for the purposes of the Court Fees Act, must be deter- 
mined as in terms provided in art. (vi)of sec. 7 of the Act. Where the 
question in appeal relates solely to the amount to be paid by the pre-emptor, 
the Court-fee should be calculated ad valorem on the difference between the 
amounts alleged as the sale prive on the one side and the other.—6 Al. 488, 


Where a mortgagor sues for redemption on the allegation that the 
mortgage debt has been satisfied, and a decree for redemption is passed on 
payment of a certain amount, and the mortgagor appeals against the amount 
he is ordered to pay, the court-fee payable on the memorandum of appeal 
must, under sec. 7, cl. ix of Act VII of 1870, (Court-Fees Act), be computed 
according to the principal money expressed to be secured by the instru- 
ment of mortgage, and not according to the balance which the mortgagor 
alleges to be dne. Semble. If the decree had allowed redemption on pay- 
ment of a certain sum, and the defendant mortgagee was appealing on the 
ground that the amount due was greater than that sum, the Court-fee 
should be calculated on the difference between the sum mentioned in the 
decree and the amount alleged by the appellant to be due.—13 Al. 94. 

Where a plaintiff prayed in his plaint for a declaration of his right to 
attach a sum of money in the hands of athird person in execution of hig 
decree against A., and also for a decree for such sum against the defend- 
ant in the event of his obtaining such money before the decision of the 
suit, and the defendant did so obtain the money:—Held, that the memo- 
randum of appeal which was stamped only in the amount necessary to carry 
a declaratory decree, was insufficiontly stamped.—Printed Judgment, 1881, 
Bombay High Coart, p. 98. (Unreported). 


The court fee on the memorandum of appeal in a suit for a declar- 
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+ 
ation that, under an express agreement, the plaintiff is entitled to a certain 
share of the net income of certain Inam land, must be calculated under sec. 
7 cl. iv (c) of Act VIT of 1870 and upon the principle adopted by the Legiala- 
ture in sec. 7, cl. ii., ten times the average annual profits may be taken to 
be tho value of the relief in respect of future profits.—Printed Judgment, 
1883, Bombay High Court, p. 205. (Unreported). 

Bagayat land paying annual revenue to Government should be valued, 
for the purposes of court fees, under para (a) and not para (e).—Printed 
Judgment, 1884, Bombay High Court, p. 150. (Unreported). 

In a suit for the partition of a Talookdari estate held under a settle- 
ment for 23 years expiring in 1886, ata lump assessment of Rs. 150 pay- 
able annually to Government, the survey assessment being Rs. 621-6-7 :— 
Held, that the Court fees must be caleulated under sub-clause (b) of clause 
v.of sec. 7of Act VII of 1870.—Printed Judgment, 1851, Bombay High 
Court, p. 177. (Unreported). | 

The words “full assessment” in the above two paragraphs are equi- 
valent to “survey assessment.’ —Printed Judgment, 1881, Bombay High 
Court, p. 177. (Unreported.) 

Lands situated in an Inam village, the subject of a suit for possession 
between sub-holders to which the inaindar is not a party, must be valued 
for the purposes of court fees as Inam lands, regardless of the nature of 
the sub-tenures.—Priuted Judgment, 1882, Bombay High Court, p. 87. — 
(Unreported). 

Tho remission contemplated by the above proviso is an express re- 
mission, and not a mere differonce is amount between the actual assessment 
payable by the Talukdar and the survey assessment.—Printed Judgment, 
1881, Bombay High Court, p. 177. 

The court fee on a suit for possession of a part of a Talukdari village 
must be calculated according to cls. i and iii of the proviso for the Bom- 
bay Presidency in sec. 7, ¢l. v of Act VII of 1870.—Printed Judgment, 
1883, Bombay Lligh Court, p. 164. 

No court fee is payable on an appeal by & non-agriculturist defendant 
in a redemption suit brought by an agriculturist.—Printed Judgment, 
1883, Bombay High Court, p. 163. (Unreported). 

The court fee, on an appeal by the purchaser of a share of an equity 
of redemption in a suit to redeem his share is to be calculated under sec. 7 
cl. ix, of Act VII of 1870.—Printed Judgment, 1482, Bombay High Court, 
p. 106. (Unreported). 

Where an appeal in a redemption suit relates only to an item in the 
accounts, the appeal need only be stamped so as to cover such item.— 
Printed Judgment, 1883, Bombay High Court, p. 39. (Unreported). 


8. The amount of fee payable ander this Act on a memorandum 
Fee on memorandum of ©! appeal against an order relating to compen- 
appeal against order relat- sation under any Act for the time being in 
Eee eee force for the acquisition of land for public 
purposes* shall be computed according to the difference between the 
amount awarded and the amount claimed by the appellant. 
9. If the Court sees reason to think that the annaal nett pro- 
Power to ascertain vet, fits or the market-value of any such land, house, 
profiva or market-valuc. or garden us is mentioned in section 7, paras 
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graphs v. and vi., have or has been wrongly estimated, the Court may, 
for the purpose of computing the fee payable in any suit therein men- 
tioned, issue a commission to any proper person, directing him to make 
such local or other investigation as may be necessary, and to report 
thereon to the Court. 


Note.—See I. L. R., 12 Ai. 129, noted under sec. 4. 


10. i. If, in the result of any such investigation, the Court finds 
Piscedies. velnae. wate that the nett profits or market-value have or 
profits or market-valae has heen wrongly estimated, the Court, if the 
wrongly estimated. estimation has been excessive, may, in its dis- 
cretion, refund the excess paid as such fee ; but, if the estimation has 
been insufficient, the Court shall require the plaintiff to pay so much 
additional fee as would have been payable had the said market-valae 
or nett profits been rightly estimated : 
ii. In such case the suit shall be stayed until the additional fee 
is paid. If the additional fee is not paid within such time as the Court 
shall fix, the suit shall be dismissed .* 


Notes. 

The plaintiff sued four persons to recover, with arrears of rent, pos- 
session of three parcels of land and obtained a decree in the Court of a 
District Munsif. The suit was valued at Rs. 489-8-0. Defendant No. 4, who 
claimed to be entitled as jenmi to one of the parcels, preferred an appeal, 
The District Judge held that the sait should have been valued at Ks. 
1,164-8-0, and he made an order that additional Court fees should be paid 
accordingly; the order not having been complied with, he made an order 
“ original suit rejevted.” He subsequently referred the appesl for disposal 
to a Subordinate Judge, who accordingly passed a decree, allowing tho 
appeal of defendant No. 4 with costs, On appeal against the above order 
and decree :—Held, that the order of the District Judge was irregular and 
the appeal should be restored to the file of the Subordinate Judge to be 
disposed of according to law.—I. L. R., 15 Madr. 181. 


The plaintiffs, having raised a claim to a kanom attached in execution 
ofa decree against their undivided brother, which was allowed in part, 
riow Sued for a declaration of their title to four-fifths of the kanom amount, 
efixing to the plainta Rs. 10 stamp. The plaintiffs obtained a decree, 
against which the defendant appealed to the District Court. While the ap- 
peal was pending the District Judge, holding that the Court fee paid on the 
plaint was insufficient, ordered that the plaintiffs should pay the balance 
due on an ad valorem computation of the fee, and, in default, that the suit 
should stand dismissed. The plaintiffs first became aware of this order on 
the 26th March ; the balance was not paid within the time fixed by the 
District Judge for the payment to be made, and on the 28th March he ac- 
cordingly made an order dismissing the suit :—Held, that the plaint was 
sufficiently stamped, and that, in any case, the order dismissing the anit 
while the appeal was still pending was irregular.—15 Madr. 268, 


See I. L. R., 12 Al. 129, noted under sec. 4; 15 Bom. 416, noted un- 
der sec. 7, 


* In seo. 10, cl. iii, having been repealed by Act XII. of 1891, bas been omitted, 
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11. In snits for mense-profits, or for immoveable property and 
Procedure in enite for ™eSe-Profits, or for an account, if the profits 
mesne-profits or account oF amount decreed are or is in excess of the 
when amount decreed ex- profits claimed or the amount at which the 
ceeds amount claimed. soe ; 
plaintiff valued the relief sought, the decree 
shall not be executed until the difference between the fee actually 
paid, and the fee which would have been payable had the suit com- 
prised the whole of the profits or amvuunts so decreed shall have been 
paid to the proper officer. 

Where the amonnt of mesne-profits is left to be ascertained in 
the course of the execution of the decree, if the profits so ascertained 
exceed the profits claimed, the further execution of the decree shall 
be stayed rntil the difference between the fee actually paid, and the 
fee which would have been payable had the suit comprised the whole 
of the profits so ascertained is paid. If the additional fee is not paid 
within such time as the Court shall fix, the suit shall be dismissed. 

Notes. 


This section is not applicable to interest accruing upon a decree in 
a suit which is neither for mesne-profits, nor for immoveable property, nor 
- an account, but simply an action for money lent.—~12 Bom. H.C. R.,, 

27. 

Where a decree awards mesne-profits and also directs delivery of a 
certain house &c., to plaintiff, he may obtain execution of that part of the 
decree which orders delivery of the house &c., to him without paying the 
fees payable on the amount award for mesne-profits.—I. L. B., 11 Madr. 98. 


See 1. L. B., 9 Bom. 22, noted under seo. 7, 
12. i. Every question relating to valuation for the purpose of 
determining the amount of any fee charge- 
7” amie questions 8&8 ~=able under this chapter on a plaint or memo- 
randum, of appeal shall be decided by the 
Court in which such plaint or memorandum, as the case may be, is 
filed, and such decision shall be final as between the parties to the 

Buit : 

ii, But whenever any such suit comes before a Court of appeal, 
reference, or revision, if such Court considers that the said question 
has been wrongly decided, to the detriment of the revenue, it shall 
require the party by whom such fee has been paid to pay so much 
additional fee as would have been payable had the question been 
rightly decided, and the provisions of section 10, paragraph ii., shall 
apply. 

Notes. 


An appeal lies against an order rejecting a plaint on the ground of its 
being insufficiently stamped.—I. L. B., 6 Cal. 249. 


There is no appeal against the order of a District Judge fixing the 
amount of the court fee chargeable ona plaint. The right of appeal to 


666 COURT FEES. [Sec, 12. 


which the plaintiff might have been entitled under Act VIII of 1859 has 
been taken away by the first clause of this section.—2 Bom. 145 and 219. 


The provision as to declaratory suits requires great care and cir- 
cumspection in its application. A declaratory decree should not be made 
where the object of the plaintiff is to evade the stamp laws, or to eject 
under colour of a mere declaration of title. 


The law allows a plaintiff in some cases to rectify a mistake as to 
atamp duty, bat this privilege is subject to qualification, and does not exist 
where the relief to be granted is altogether distinct from that originally 
sought. In such a case the plaintiff should not be allowed to put an ad- 
ditional stamp on his plaint. 


Where a plaintiff sued on a stamp of Rs. 10 fora declaration of his 
title to land worth Rs. 19,000, in the possession of the defendant, it was 
held that the suit could not be maintained, and that the plaintiff was not 
entitled to put an additional stamp on the plaint and convert his suit into 
one for possession.—1 Madr. 40. 


This section which makes the decision of a Court in which a plaint 
or memorandum of appeal is filed final on questions relating to valuation 
for the purpose of determining the amount of any fee chargeable, does not 
affect a quertion as to the class of suits in which a particular suit ranks, 
—4 Madr. 204. 


A suit by & person against whom an order has been made, under sec. 
246 of Act VIII of 1859, disallowing his claim to attached property, for 
a decree declaring his right to the property, need not be valued according 
to the value of the property, but can be brought ona stamp of Rs. 10 
under Sch. LI. art. 17, (iii).—I. L. R., 1 Al. 360. See, however, 15 B. L. R., 
App. 1, in which it was held tnat a suit brought to set aside an order 
allowing a claim to attached property and releasing tbe property from 
attachment is a suit to try the title and establish the righi of the person 
who brings the suit, and such a suit must be valued according to the value 
of the property, and cannot be brought upon a stamp of Rs, 10 under No. 
17 of Sch. IT. of the Court Fees Act ; and 11 Bom. H.C. R., A. C. J. 186, 
where it was held that a suit, having for its object the relief of property 
from attachment, seeks consequential relief. 


In deciding the amount of stamps to be borne by the memorandum of 
appeal, the High Court is not bound by the decision of the Court of first. 
instance as to the stamp on the plaint.—6 Bom. 302. 


The decision of the Oourt of first instance, that a plaint is under- 
valued, is binding upon the Court of appeal, reference or revision ; but the 
Court of first instance is not justified in rejecting the plaint without 
giving to the plaintiff an opportunity of affixing the proper stamp. Where 
it is open to the plaintiff to ask for an account, against the defendant, of 
moneys received by him under a certificate of heirship, and for payment 
of moneys not properly accounted for, he is precluded by section 2 of the 
Specific Relief Act, I of 1877, from asking for a mere declaratory decree. 


Plaint allowed by the High Court to be amended by insertion of a prayer 
for account.—9 Bom. 355, 


This section does not prevent a Court of appeal from determining 
whether or not consequential relief is sought in s suit, so that it may de- 
termine under what class of cases the suit falls for the purpose of the 
Court Fees Act.—1 Al, 360, 
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See 12 B. L. B., 118, 12 B. L. B., 115, noted under seo.6; I. L. B., 7 
Al. 528, noted under sec. 6 ; 12 Al. 129, noted under sec.4; 14 Madr. 169, 
noted under sec. 7; 15 Madr. 181 and 288, noted under sec, 10. 

18. If an appeal or plaint, which has been rejected by the lower 

Refund of fee paid on Court on any of the grounds mentioned in the 
memorandum of appeal. Code of Civil Procedure,* is ordered to be re- 
ceived, or if a suit is remanded in appeal, on any of the grounds men- 
tioned in section 562 of the same Code,# for a second decision by the 
lower Vourt, the Appellate Court shall grant to the appellant a certifi- 
cate, authorizing him to receive back from the Collector the fall 
amount of fee paid on the memorandum of appeal : 

Provided that, if, in the case of a remand in appeal, the order of 
remand shall not cover the whole of the subject-matter of the suit, the 
certificate so granted shall not authorize the appellant to receive back 
‘ more than so mach fee as would have been originally payable on the 
part or parts of sach subject-matter in respect whereof the suit has 
been remanded. 

Note. 

When a plaint disclosing a reasonable case on the merits, is presented | 
to any Civil Court in such @ form that the Judge rejects it, nat for any 
substantial defect, but on account of an entirely technical ori in form 
only, and so as to have the plaintiff free to prosecute precisely the same 
case, in another form, against the same defendant or defendants, the value 
of the stamp on the plaint shall be refunded on presentation of an ap- 
plication to the Collector of the District in which the Civil Court is situ- 
ated, together with a certificate from the Judge who rejected the plaint, 
that it was rejected under the circumstances above described, and that the 
value of the stamp should, in his opinion, be refunded.—Govt. of India 
Notification, 22nd August 1873, No. 2,509. 

14. Wherean applicationt for a review of jadgmentt is presented 

Refund of fecon applica- 4 OF after the ninetieth day from the date of 
tion for review of judg- the decree, the Court, unless the delay was 
men: caused by the applicant’s laches, may, in its 
discretion, grant him a certificate, authorizing him to receive back - 
from the Collector so much of the fee paid on the application ag ex. 
ceeds the fee which would have been payable had it been presented 
before such day.§ 

Note. 

In computing the period of eighty-nine days from the date of decree 
within which an application for review of Judgment may be presented on 
‘payment of half the fee leviable on the plaint or memorandum of appeal 


“under art. 5 of sch. I), the time during which the Court is closed for va- 
sation cannot be excluded.—I. L. R., 9 Madr. 184. 


@ See Act XIV of 1822, sec. 38. 
+ As to refund of fees paid on applications to the Chief Court or the Court of 
‘he Financial Oommissioner of the Punjab for the exercise of its revisional jurisdiction 
nder sec. 623 of the Code of Civil Prcedure, see Act XVIII of 1884, sec. 72. 
$ See Act XIV of 1882, sec. 623. § See Sch. I., Nos. 4 and §, infra, 
u 84 
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15. Where an application for a review of jadgment is admitted, 
Ee ee ree and where, on the re-hearing, the Court re- 
verses or modifies ita for- Verses or modifies its former decision on the 
bi Same on groandof = gronnd of mistake in law or fact, the applicant 
. shall be entitled to a certificate from the Court 
authorising him to receive back from the Collector so much of the fee 
paid on the application® as exceeds the fee payable on any other appli- 
cation to such Court under the Second Schedule to this Act, No. 1, 
clause (0) or clause (d.) 

- But nothing in the former part of thie seetion shall entitle the 
applicant to such certificate where the reversal or modification is due, 
wholly or in part, to fresh evidence which might have been prodaced 
at the original heariag. 

16. When any appeal is presented toa Civil Court, not against 

Additional fee where res- te Whole of adecision, but only against so 
pondent takes objection to much thereof as relates to a portion of the sab- 
unappealed part of decree. ject-matter of the suit, and, on the hearing 
of such appeal, the re:pondent takes, under section 561 of the Code 
of Civil Rrocedure,t an objection to any part of the said decision 
other than the part appealed against, the Court shall not hear such 
objection until the respondent shall have paid the additional fee which 
would have been payable had the appeal comprised the part of the 


decision so objected to. 
Notes. 

Where a Court decreed property in shares to members of a family, 
and one appealed, claiming a larger share, the stamp should be calculated 
on the value of the excess he claims.—10 Bom. H. OC. R., 444. 

Tbe court fees which an appellant has to pay on a memorandum of 
appeal from a decree which gives him only partial relief are to be calculated 
upon the difference between the value of the relief which he claims and 
the relief granted by the decree appealed against. Where a decree was made 
payabie by three instalments, and the plaintiff appealed on the ground 
that it should not have been made so payable, held that the court fee 
should be calculated upon the difference between the amount claimed in 
the Court below and the sum of the present values of the three instalments 
payable on the dates mentioned in the decree.—I. L. R., 19 Cal. 272. 

A pauper respondent is not entitlod to present objections at the trial 
of an appeal without payment of stamp duty.—1 Bom. 75. 

17. Where a suit embraces two or more distiact subjects, the plaint 
or memorandum of appeal shall be chargeable 
with the aggregate amount of the fees to which 
the plaints or memoranda of appeal in suits embracing separately each 
of such subjects would be liable under this Act. 

Nothing in the former part of this section shall be deemed to 


affect the power conferred by the Code of Civil Procedare, section 45, 


paragraph 2.f 
® See Act XX. of 1870. + Sve Act XLV, of 1882, sec. 3. 


Multifarious suits. 


Secs. 18 & 19.] COURT FEES. 669 


Totes. 

For the purpose of determining the stamp fee payable on an appeal 
to the High Court, in a suit for possession aud for mesne-protits, the claim 
for possession and mesne-profits isto be taken as one entire claim.—I. 
L. R., 8 Cal. 593. (2 Al. 682 dissented from). 


Where the plaintiff sues, in the alternative, for one of two reliefs, the 
Jarger of the two reliefs sought determines the araount of the stamp. 
Section 17 of the Court Fees’ Act (VII of 1870) does not apply to suck a 
case, That section is applicable only to a case of cumulative relief sought. 
by the ee Motigauri v. Pranjivandas (I. L. B., 6 Bom., 302) followed. 
—15 Bom 82, 


The words ‘distinct subjects’ mean distinct causes of action or dis- 
tinct kinds of relief, or every separate matter distinctly forming a subject 
of the claim.—1 Al. 552. 


In a suit upon three different hundis executed on the same date by 
one of the defendants in favour of the other three defendants and by them 
ausigned to the plaintiff, and not paidon maturity,—held that each hundi 
afforded a separate canse of action, that the suit embraced three separate 
and distinct subjects, and that the memorandum of appeal by the first de- 
fendant was chargeable with the aggregate amount of the court-fees, to 
which the memoranda of appeal in suits embracing separately each of such 
subjects would-be liable under the Court-fees Act.—9 Al. 252. 


18. When the first or only examination of a person who com- 
Written examination of plains of the offence of wrongful confinement, 
complainants. or of wrongful restraint, or of any offence 
other than an offence for which police-officers may arrest without a 
warrant, and who has not already presented a petition on which a fee 
has been levied under this Act, is reduced to writing under the provi- 
sions of the Code of Criminal Procedure,* the complainant shall pay a 
fee of eight annas, anless the Court thinks fit to remit such payment. 


19. Nothing contained in this Act shall 
render the following documents chargeable 
with any fee :— 

3. Power-of-attorney to institute or defend a suit when executed 
by an officer, warrant-officer, non-commissioned officer, or 
private of Her Majesty’s army not in civil employment. 

ii. [Repealed by Act XII of 1891.) 

iii. Written statements called for by the Court after the first hear- 
ing of a suit, 

iv. [Repealed by the Cantonments Act (XIII, of 1889), sec. 2 and 
sch.) 

vy. Plaints in suits tried by Village Mansifsf io the Presidency 
of Fort St. George. 

vi. Plainte and processes ia suits before District Panchayats in 
the same Presidency. 


Exemption. of certain do- 


® See Act X. of 1882, sec. 3. ¢ See Madr, Regulation IV, of 1816, 


"670 COURT FESS. [Sec. 19, 


vii. Plaints in snits before Collectors unde: Madras Regulation 
ATI, of 1816. 

viii, Probate of a will, letters of sislaitation “and, save a8 
regards debts and securities, a certificate under Bombay 
Regulation VIII. of 1827,” * where the amount or value 
of the property in respect of which the probate or letters 
or certificate shall be granted does not exceed one 
thousand rupees. 

ix. Application or petition to a Collector or other officer making 
a settlement of land-revenue, orto a Board of Revenue, or 
a Commissioner of Revenue, relating to matters connect- 
ed with the assessment of land or the ascertainment of 
rights thereto or interests therein, if presented previous 
to the final confirmation of such settlement. 


x. Application relating to a supply for irrigation of water be- 
' longing to Government. 

Application for leave to extend cultivation, or to relinquish 
land, when presented to an officer of Jand-revenue by a 
person holding, under direct en gegement with Govern- 
ment, land of which the revenue is settled, but not per- 
manently, 

xii. Application for service of notice of reltnyuaabenet of land 

or of enhancement of rent. 

xiii, Written authority to an agent to distrain. 

xiy. First application (other than a petition containing a crimi- 

nal charge or information) for the sammons of a witness 
or other person to attend either to give evidence or to 
produce a document, or in respect of the production or 
filing of an exhibit not being an affidavit made for the 
immediate purpose of being produced in Court. 


xv. Bail-bonds in criminal cases, recognizances to prosecute or 
give evidence, and recognizances for personal appearance 
or otherwise. 

xvi, Petition, application, charge, or information respecting any 
offence when presented, made, or laid to or before a 
police-officer, or to or before the heads of villagesf or the 
village-policet in the territories respectively subject to 
the Governors in Council of Madras and Bombay. 

tioned in the First Schedule to this Act econ No. 13,” by the pee Certificate 
Act (VII. of 1889), sec. 18 (3). 

+ Bee Madr. Regulations XI. of 1816 and IV. of 18283, sec. 6 

¢ Bee Bom. Act VIII, of 1867, neces. 14, 15, and 16. 
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xvii. Petition by a prisoner or other person in duress or under 
restraint of any Court or its officers. 

xviii. Complaint of a public servant (as defined in the Indian 
Penal Code,) a municipal officer, or servant of a Railway 
Company. 

xix. Application for permission to cut timber in Government 
forests, or otherwise relating to such forests. 

xx. Application for the payment of money due by Government 
to the applicant. 

xxi. Petition of appeal against the chaukidari assessment under 
Act No. XX. of 1856, or against any municipal tax. 

xxii. Applications for compensation under any law for the time 
being in force relating to the acquisition of property for 
public purposes. 

xxiii, Petitions presented to the Speciai Commissioner appointed 
under Bengal Act No. II. of 1869 (to ascertain, regulate, 
and record certain tenures in Chutia Nagpur.) 

xxiv. Petitions under the* Indian Christian Marriage Act, 1872, 


sections 45 and 48, 


Notes. 

A judgment debtor, whilst in custody, applied to the Court, under 
Chapter XX of the Civil Procedure Code, to be declared an insolvent. 
The application was refused, and the judgment debtor appealed against 
tk. order rejecting his application. No Court fee was affixed to the 
memorandum of appeal. Held, that no court fee was leviable under clause 
17 of this section.—I. L. R., 10 Cal. 61. 

A written statement called for by the Court after the first hearing, 
is also exempt from stamp duty.—5 Bom. 400. 

A written statement of his case, tendered by a party to a suit at any 
time before or at the first hearing of the suit, is not liable to any court 
fee, and may be written on plain paper.—5 Bom. 400. 

Application to divide and ascertain the several shares of a joint 
holding are exempt from duty ‘under clause 9 of this section.—Bd.’s 
Pros., 9th May 1878, No. 1,243. 

Applications to transfer pattas being included in “applications relating — 
to matters connected with the ascertainment of rights to or interest in 
land” are exempt from duty under clause 9 of this section.—Bd.’s Pros., 
9th May 1878, No. 1,243. 

Applications to relinquish lands are exempt from stamp duty under. 
clause 11 of this section.—Bd.’s Pros., 9th May 1878, No. 1,243. 


- @ This clanse has been substituted forthe original by the Indian Christian Mar- 
riage Act (XV. of 1872), sec. 2. 
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CHAPTERIIIA*. 
Prozates, LETTERS oF ADMINISTRATION, AND CERTIFICATES OF 
ADMINISTRATION. 
19A.t Where any person, on applying for the probate of a will 
Relief where too high a OF letters of administration, has estimated the 
court-fee has been paid. property of the deceased to be of greater 
value than the same has afterwards proved to be, and has conse- 
quently paid too high a court-fee thereon, if, within six months after 
the true value of the property has been ascertained, sneh person pro- 
duces the probate or letters to the Chief Controlling Revenue Aatho- 
rity of the province in which the probate or lettera has or have been 
granted, 
and delivers to such Authority a particular inventory and valu- 
ation of the property of the deceased, verified by affidavit or afirm- 
ation, 
and if such Authority is satisfied that a greater fee was paid on 
the probate or letters than the law required, 
the said Authority may— 
(a) cancel the stamp on the probate or Jetters, if such stamp has 
not been already cavoelled ; 
(b) eubstitute another stamp for denoting the court-fee which 
should have been paid thereon ; and 
(c) make an allowance for the difference between them as in the 
case of spoiled stamps, or repay the same in money, at his discretion. 
19B.t Whenever it is proved to the satisfaction of such Autho- 
rity that an executor or administrator has paid 
Picea pga debte due from the deceased to such an masa 
have been paid out of bis as, being deducted ont of the amount or value 
oe of the estate, reduces the same to a sum which, 
if it had been the whole gross amount or value of the estate, would 
have occasioned a less court-fee to be paid on the probate or letters of 
administration granted in respect of such estate than has been actually 
paid thereon under this Act, 
such Authority may retorn the difference, provided the same be 
claimed within three yeurs after the date of such probate or letters. 
But when, by reason of any legal proceeding, the debts due from 
the deceased have not been ascertained and paid, or his effects have 
not been recovered and made available, and in consequence thereof the 
executor or administrator is prevented from claiming the return of such 
defference within the said term of three years, the said Authority may 
® Thie chapter has heen inserted by Act XIII. of 1875(an Act to amend the Law re- 
lating to Probates and Letters of Administration), nec. 6. 


+ Compare S5 Geo. III., c. 18 4, sec. 40. 
~ Compare 85 Geo. III, c. 184, sec. 51. 
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allow such further time for making the claim as may appear to be rea- 
sonable under the circumstances. 

19C. Whenever* » grant of probate or letters of administration 

Relief in case of severa]) bus been or is made in respect of the whole of 
grants. the property belonging to an estate, and the 
full fee chargeable under this Act has been or is paid thereon, no 
fee shall be chargeable under the same Act when a like grant is made 
in respect of the whole or avy part of the sume property belonging 
to the same estate. 

Whenever such a grant has been or is made in respect of any 
property forming part of an estate, the amount of fees then actually 
paid ander this Act shall be deducted when a like grant is made in 
respect of property belonging to the same estate, ideutical with or iu- 
cluding the property to which the former graut relates, 

19D.t The probate-of the will, or the letters of administration 

Probates deolared valiqd Of the effects, of any person deceased, here- 
astotrust-property,though tofore or hereafter granted, shall be deemed 
nut covered by court-fee. = 1:4 and available by his executors or admi- . 
nistrators for recovering, transferring, or assigning any moveable or 
immoveable property whereof or whereto the deceased was possessed 
or entitled, either wholly or partially, as a trustee, notwithstanding 
the amount -or value ‘of such property is not included in the amount 
or value of the estate in respect of which a court-fee was paid on 
such probate or letters of administration. 

19E.{ Where any person, on applyiug for probate or letters 

Provision for ouse where 0 Sdininistration, has estimated the estate of 
‘too low a court-fee has ‘the deceased to be of less value than the same 
‘been paid on probates, 40. hag afterwards proved to be, and has in conse- 
quence paid too low a conrt-fee thereon, the Chief Controlling Re- 
‘venue Aathority of the province in which the probate or letters has 
or have been granted may, on the value of the estate of the deceased 
‘being verified by affidavit or affirmation, cause the probate or letters 
‘of administration te be duly stamped on payment of the fall court- 
fee which ought to have been originally paid thereon in respect of 
such value and of the further penalty, if the probate or letters is or 
are produced within one year from the date of the grant, of five 
times, or, if it or they is or are produced ufter one year from such 
date, of twenty times, such proper court-fee, without uny deduction 
of the court-fee originally paid on such probate or letters : 

Provided thui, if the application be made within siz months after 
the ascertainment of the true value of the estate and the discovery 


® Here the word “such,” repealed by Act XII. of 1891, has been omitied. A 
+ Compare 48 Geo, LII., c. 149, sec. 35, + Compare 55 Geo. III., c. 184, sec. 41. 
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that too low a court-fee was at first paid on the probate or letters, 
and if the said Authority is satisfied that such fee was paid in conse- 
quence of a mistake, or of its not being known at the time that some 
particular part of the estate belonged to the deceased, and withont 
any intention of fraud or to delay the payment of the proper conrt- 
fee, the said Authority may remit the said penalty, and canse the 
probate or lettera to be duly stamped on payment only of the sum 
wanting to make up the fee which shonld have been at first paid 
thereon. 


, Wote. 
In exercise of the powers conferred by section 26 of the Court Fees’ 
Act, 1870 the Governor-General in Council directs that the additional 
Court Fee payable under section 19H of the said Act on Probates and Let- 
ters of Administration shall be denoted either—(a) by impressed and ad- 
hesive stamps in the manner, prescribed in Notification, No. 361, of 18th 
April 1883 ; or (6) wholly by adhesive stamps of the kind described in 
Clause 1 of Notification, No. 361, of 18th April 1883.* 
6IF.t In case of letters of administration on which too low a 
paeaccae court-fee has been paid at first, the said - 
a sceivity a ae Anthority shall not cause the same to be duly 
fotters stamped underseo- gtamped in manner aforesaid, until the ad- 
tion 19H. eis : : 
ministrator has given such security to the 
Court by which the letters of administration have been granted as 
ought by law to have been given on the granting thereof, in case the 
full value of the estate of the deceased had been then ascertained. 
19G.§ Where too low a court-fee has been paid on any probate 
Execntors, &.,not paying OF letters of administration in consequence of 
fall court-fee on probstes, any mistake, or of its not being known at the 
&o., withinsix months after .. i 
discovery of under pay- time that some particular part of the estate 
ment. belonged to the deceased, if any executor or 
administrator acting under such probate or letters does not, within six 
months after the firat day of April 1875, or after the discovery of the 
mistake, or of any effects not known at the time to have belonged to 
the deceased, apply to the said Authority, and pay what is wanting 
to make up the court-fee which ought to have been paid at firat on 
such probate or letters, he shall forfeit the sum of one thousand rupees, 
and also a further som at the rate of ten rupees per cent. on the 
amount of the sum wanting to make up the proper court-fee. 


19H. (Repeald by the Guardians and Wards Act (VIII. of 
1890), sec. 2 and sch. } 


wep 





* As to this Notification, see note under sec. 26. 
+ Compare 68 Geo. IIT. 0. 184, sec. 49.  .§ Compare 55 Geo. III,"c, 184, sec. 48. 
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CHAPTER IV. 
Process F res, 
Rules as to coats of pro- 20. The High Court shall, as soon as may 
conses. be, wake rules as to the following matters ;-— 


i, The fees chargeable for serving and executing processes issued. 
by such Conrt in its appellate jurisdiction, and by the other Civil® 
Courts established within the local limits of such jurisdiction ; 

ii. the fees chargeable for serving and executing processes issued 
by the Criminal Courts established within such limits in the case of 
offences other than offences for which police-officers may arrest with- 
out a warrant; and 


iii, the remuneration of the peons and all other persons employ 
ed by leave of a Court in the service or execution of processes. 

The High Court may, from time to time, alter and add to the 
rules so made. 

All such rales, alterations, and additions, shall, after being econ- 

Confirmation and publica. firmed by the Loeal Government, and sanc- 
tion of rules. tioned by the Governor-General of India in- 
Council, be published in the local official Gazette, and shall thereupon 
have the force of law. 

Until such rules shall beso made and published, the fees now 
leviable for serving and executing processes shall continue to be levied, 
and shall be deemed to be fees leviable under this Act. 

Notes. 

Fees levied for serving and executing processes cannot be applied to 
any other purpose than the remuneration of the establishment employed 
under Courts.—Bd.’s Pros., 4,928, 6th November 1877. 

A commission issued to an Ameen to hold a local investigation for the 
purpose of ascertaining the amount of mesne profits is not a process within 
the meaning of cl. 1 of sec. 20 of the Court Fees Act ; and Art. 3, Part IT 
of the rules, promulgated in 1878, framed under that section, is therefore 
ulira vires, and cannot be enforced.—I. L. B., 17 Cal 281. 

The following Rules made by the High Court of Judicature at Madras, 
pursuant to this Section were confirmed by the Government of Fort 8. 
George in Council and sanctioned by the Governor-General in Council. 

1. On and after the 16th August 1873, all payments for the service 
of processes issued by the High Court in its ordinary appellate jurisdiction, 
and by the Civil and Revenue Courts subordinate to the High Court, and 
by Criminal Courts, in the case of offences other than offences for which 
the Police may arrest without warrant, shall be collected according to the 
rates fixed in the annexed Schedules A and B. 

2. In addition to the fees payable under Schedules A and B, where 
ferry charges have to be incurred, or where special expedition is required 
in the service of any process, the party at whose instance the process is 


* In sec, 20, cl. 4., the words “ and Revenue,” repealed by the Panjab Land Revenne 
Act (XVII, of 1887), have been omitted. 
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issued shall pay a further fee equivalent to the actual cost of the ferry 
charge, or the actual cost of travelling by rail, boat, cart, &c., as the case 
may be. 

3. Where any process has to be served in another district than that 
in which it is issued, no extra charge shall be made for postage. 


4, When an Amin is employed as process server in the Court of a Dis- 
trict Munsiff, or in a Revenue Court subordinate to that of Collector, his 
salary shall be 12 Rupees per mensem. In every other Court his salary 
shall be 14 Rupees per mensemrn. Provided that in exceptional cases, and 
with the previous sanction of the High Court, batta may be given in ad- 
dition to the salary so fixed. 


5. When a peon is employed as process-server in the Court of a 
District Munsiff, or in any Revenue Court subordinate to that of a Col- 
lector, or in any Criminal Court, his salary shall be 6 Rupees per mensem. 
In every other Court his salary shall be 7 Rupees per mensem. Provided 
that in ‘exceptional cases, and with the previous sanction of the High 
Court, batta, may be given in addition to the salary so fixed. 


6. The receipts on account of processes must be sufficient to defray 
the cost of the Process-Service Establishments and the postage on account 
of correspondence relating; to processes. 





In district 


Munsif’s or ene 
No. een Rubordinate Civil or Reve- 


In every other 


iat 
RovenueConrt.| "ee Vourt 








Rs. «a. PJ Rs. a. P. 
1.|Sammons or Notice to defendant or res- 
pondent aa Gs a 
And for every additional defendant or 
respondent if applied for atthe same 
time and if defendant resides in the 


0 8 0 1 00 


same neighbourhood aed es 0 4 0 0 8 0 
2.|Sammons to a witness ee sais 0 8 O 1 0 0 
And for every additional witness if ap- 
plied for at the same time and if wit- 
ness resides in the same neighbour- 
hood eve on se o +4 0 0 8s 0 
3.|Warrant of arrest sus dei 1 0O 0 2 0 0 
4,|Proclamation of attachment or the pro- 
cess for sale 0 § 0 1 0 0 


5 (Warrant of attachment of moveable or 

immoveable property, according to the 

value of the suit if applied for before 

judgment, or the amount decreed i! 
applied for in execution of decree— | 

If the value or amount does not exceed 
50 Rupees és is gt 0 8 0 
Exceeds 50 Rs. but does not exceed 
| 100 Re....| 1 0 9 2 00 
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In district 
No. _— Munsit’s or | cyt or Hove: 
Revenue Court nue Cour. 
Rs, a. P. 
Exceeds 100 Rs. but does not exceed 500 2 9 0 3 0 0 
” 500_—s—=, $9 ; an 3 00 4 OO 
» 1,000 , 4 5,000 ,, a. his ake 5 0 0 
99 5,000 33 9) 10,000 +} ee@ ese eee 6 0 0 
99 10,100 99 99 . eee ees ens 7 0 0 


6.|Warrant of delivery of possession of 
property, moveable or immoveable— 
(f no attachment has taken place. The fee for attachment of 
said property. 
7. |[€ attachment has taken place— 


For moveable property 0 8 0 1 0 0 

For immoveable property ; ie 1 0 0 2 0 0 
Warrant of sale of moveable property 

If conducted at the Court-house ase 0 4 0 o 8 0 

If not conducted at . id 0 8 0 1 00 
8.|Warrant of sale of immoveable pro- 
perty— a see ave 

If conducted at the Court-house 0 8 0 1 0 0 

If not conducted at = aa 1 0 0 2 0 0 
9.|Injunction, Order, or Notice not other- 

wise provided for soe sie 0 8 0 i 0 0 
10.\Any processin execution ofa decree 

of a village Munsiff 0 4 OO] vce cis tee 








(1.) If process is to be served or executed within a radius of six 
miles from the Court-house, half the above rates only are to be charged. 
The Judges of every Court shall determine what villages are within the 
above radius, and a list of such villages shall be notified in a conspicuous 
place in the Court-house. 


(2.) When it is found necessary to employ more than one Amin or 
Peon (as, for instance, where property is situated in different places), 
double rates are to be charged. 


(3.) When a warrant remains unexecuted for fifteen days after its 
delivery to the officer entrused with its execution, an additional fee at the 
same rate shall be levied from the party at whose instance the warrant 
was issued for every fifteen days or portion of fifteen days until retarn is 
made, provided that the delay in executing the said warrant is not at- 
tributable to the officer of the Court. 

(4.) I£ the the processes for attachment and sale are issued simul. 
taneously, the proper fee for the former process only is to be charged. 

(5.) Under section 8, Act XXIII of 1861, the lowest rate for serving 
® process shall be deemed to be as heretobefore 4 annas per diem. A 
week's batta is to be deposited in advance and renewed at like intewvals. 


678 COURT FEES. (Seca, 21-24. 
SCHEDULE B.—(CRIMINAL COURTS.) 


Rs. a. P. 
0 0 


CO 


1, Sammons to defendant _... o sea ae 

And for every additional defendant, if applied for 

at the same time, and if resident in the same 
neighbourhood ss gee cu sae 
2. Summons toa witness... sas set ae 

And for every additional witness, if applied for at 

the same time, and if witness resides in the same 
neighbourhood ie on sis . O 4 0 
3. Warrant of arrest See ee ‘zs » O12 0 

4, Notice, Order, Injunction, or Warrant not otherwise 

provided for its ise ove . O 8 0 
(1.) If process is to be served or exeonted within a radius of six 
miles from the Court-honse, half the above rates’ only are to be charged. 
‘The Judge of every Court shall determine what villages are within the 


above radius, and a list of such villages shall be notified in a conspicuous 
place in the Court-house. 


(2.) When a warrant remains unexecuted for fifteen days after its 
delivery to the officer envrusted with its execution, an additional fee at the 
sume rete shall be levied from the party at whose instance the warrant 
was issued for every fifteen days or portion of fifteen! days unti) return is 
made, provided that the delay in executing the said warrant is not at- 
tributable to the Officer of the Court, 

(See Fort St. George Gazette, Sth August 1878.) 

21. A Table in the English and Vernacular languages, showing 
the fee chargeable for such service and execu- 
tion, shall be exposed to view in a conspicuous 
part of each Court. 

22. Subject to rnles to be made by the High Coart, and ap- 

Namber of Districtang proved by the Local Government and the Go- 
Subordinate Courts. vernor-General of India in Council, 

every District Judge and every Magistrate of a District shall 
fix, and may from time to time alter, the number of peons necessary 
to be employed for the service and execution of processes issued ont 
of his Court and each of the Courts subordiuate thereto ; 

and for the purposes of this section, every Court of Small Causes 

established under Act No. XI. of 1865* (to 
Mafaseal Suaall Cause consolidate and amend the law relating to ioe 
Coarta. of Smatl.Oauses beyond the local limits of the 
ordinary original civil jurisdiction of the High Oourts of Judicature) 
shall be deemed to be subordinate to the Oourt of the District Judge. 

28. [Repealed by the Panjab Land Revenue Act (XVII of 1887).] 

4. [Repealed by Act XII of 1891.) 


oO © 


Table of procese-fees. 








* See Act XX. of 1887. 
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CHAPTER VY. 
Ov tae Mops or Levyine F ers. 


Collection of fees by 25. All fees referred to in section 8, 
atampes. or chargeable under this Act, shall be col- 


lected by stamps. 
26. The stamps used to denote any fee chargeable under this 
Stamps to be impressed Act shall be impressed or adhesive, or partly 
or adhesive. impressed and partly adhesive, as the Go- 
vernor-General of India in Council may, by notification in the Gazette 
of India, from time to time direct. 
Notes. 

1. When in any case the fee chargeable under the said Act is less 
than Rs. 10, such fee shall be denoted by adhesive stamps only. Snch 
adhesive stamps shall either be the adhesive stamps bearing the words 
“Court Fees,” at present in use, or adhesive stamps of any different shape, 
size, or pattern, bearing the words “ Court Fees,” whick may hereafter 
be issued for use, in supersession of, or in addition to, the adhesive stamps 
now in use. 

2. When in any case the fee chargeable under the said Act amounts . 
to or exceeds Rs. 10, such fee shall be denoted by impressed stamps 
bearing the words “ Court Fees,” adhesive stamps being only emplipyed 
to make up fractions of less than Re. 10. 

3. If in any case the amount of fee chargeable under the said Act 
involves a fraction of an anna, such fraction shall be remitted. 

4. This Notification shall take effect on and after the lst June 1883, 
(Vide Fort Saint George Gazette, dated 8th May 1883, Part I, page 307). 

See also note under sec. 19E. 


ear rE SDEDy atl 27. The Local Government may, from 
counts ef a “time to time, make rales for regulating— 


(a) the supply of stamps to be used under this Act, 

(5) the number of stamps to be used for denoting any fee charge- 
able under this Act, 

(c) the renewal of damaged or spoiled stamps, and 

(2) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section three ina 
High Court, such rules shall be made with the concarrence of the Chief 
Justice of such Court. 

All such rules shall be published in the Local official Gasette, and 
shall thereupon have the force of law. 

Motes. 

Under the provisions of section 27 of the Court Fees Act, 1870, the 
Governor in Council is pleased to prescribe the undermentioned Rules 
to take effect from and alter the Ist April, 1872, in ir cee of the 
Rules laid down in para 2 of the Notification of the Judicial De t 
under date the 26th April, 1870, (published at pages 496 and of the 
Fort St. George flazette for 1870), for regulating the use of stamps in 
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payment of the commission and fees chargeable for the time being in the 
Madras Conrt of Small Causes :— 


1. Mode of using stamps.—The necessary stamps shall be provided by 
the parties liable to pay the commission and fees and shall, in respect of 
the institution of suits, be affixed to the plaint in respect whereof such 
commission and fees are payable. The costs and fees payable in respect of 
warrants, subpoenas, second summonses, and all other processes whatsoever 
not being original summonses, in reference to which it has not been custom- 
ary to file, as part of the record, any written or printed document or 
paper whereon the stamp could be affixed, shall be paid as follows :—vis., 
the party requiring such process to be issued shall produce an application 
in writing and a stamp equal tothe amount of costs and fees payable 
shall be affixed to such application. Such application shall be entitled in 
the cause or matter to which it relates, and shall specify shortly the object 
thereof, and shall be filed in the particular office of the Court to which it 
relates. : 


2. Inorder that the terms of a document may not be defaced or 
obscured, the stamp aflixed to it shall be of an amount corresponding, as 
nearly as practicable, with the amount of the stamp which such document 
requires. It shall be in the discretion of the Clerk of the Court to refuse 
to accept any document which shall bear an unnecessary number of stamps. 

3. Stamps of the value noted below will be required for the purposes 
of the Court :— : 


Rs. A. Rs. A. Rs. a. Rs. a. Rs. a. Rs. A. 
0 i 0 4 2 0O 5 O 8 0 20 QO 
0 1 0 8 3. 60 6 0 9 O 30 60 

-0 2 l Oo 4 0 7 O 10 O 50 O 


4. Provisions for sale of stamps.—Stamps will be sold by a licensed 
stamp vendor or by the assistants employed by him for that purpose in a 
stall or office situate within the premises of the Court, and by all other 
vendors authorized to sell Court-Fee stamps. The stamp vendor's 
office on the premises of the Court shall be open daily for the sale of 
stamps (except on such days as.the Court shall be sitting) between the 
hours of 10 a. M. and 5 p. ur. 


5. Register of compromised suits, §c., to be kept.—A Register shall be 
kept in the office of the Clerk of the Court by one of the clerks attached 
to that office, who shall be styled the Compromise Register-writer ; and in 
this Register shall be entered the particulars of cases compromised, and of 
cases in which costs have been remitted, either in whole or in part, by 
order of the Judges, It shall also be the duty of the Compromise Register- 
writer to make out the certificates for the payment of half and remitted 
costs. It shall be the duty of the Deputy Clerk of the Court to examine 
the certificates, and compare them with the original records and, if correct, 
to pass and initial the same for payment. Tho certificates, after being 
sigved by the Clerk of the Court, will be paid by the stamp vendor of the 
Qourt, who will be provided by Government with a Permanent Advance 
Fund for the purpose of making these refunds. The stamp vendor will, 
from time to time, replenish this fund by drawing from the Deputy Collector 
of Madras the amount expended, delivering to him the certificates he has 
discharged. The Deputy Collector will hold these certificates as his vouchers 
for the amount disbursed by him to the stamp vendor. The clerk of the 
Coart will also furnish to the Deputy Collector of Madras, at the close of 
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each month, a memorandum showing the number of, and the amount for 
which, certificates have been issued during the month. ° | 


6. Duties as to examination of stamps.—It shall be the daty of the 
Manager or Head Officer of the department in which applications are filed, 
with such aid as may be required under the immediate superintendence of 
the Clerk of the Court, to receive all documents and see that the blank space 
in them is not unnecessarily covered with stamps, and that stamps of the 
proper description and values are affixed. The Manager shall grant& receipt 
or memorandum for every application filed. 


7. Rules inapplicable to Counsel and Attorneys and to costs of re- 
ferences to High Court.—These rules do not apply to fees payable to Coun- 
sel and Attorneys of the High Court in cases certified, or to the costs of 
references to the High Court. 


28th February 1872, No. 404. 


In exercise of the powers conferred by Section 27 of the Court fees’ 
Act, 1870, and in modification of the Notification published at page 847 of 
the Fort St. George Gazette, dated the 30th April 1872, and of all other 
Notification on the subject, the Right Honourable the Governor in Conncil 
is pleased to issue the following rules: 

1. When, in the case of fees amounting to less than Rs. 10, theamount 
cau be denoted by a single adhesive stamp, such fee shall be denoted by a 
single adhesive stamp of the required value, But if the amount cannot be 
denoted by a single adhesive stamp, or if a single adhesive stamp of the 
required value is not available, the next lower value available shall be used, 
and the deficiency shall be made up by the use of one or more additional 
adhesive stamps of the next lower values, which may be required to make 
up the exact amount of the fee. 


2. When, in the case of fees amounting to or exceeding Rs. 10, the 
amount can be denoted by a single impressed stamp, the fee shall be de- 
noted by a single impressed stamp of the required value. But if the amount 
cannot be denoted by @ single impressed stamp, or if a single irpressed 
stamp of the required value is not available, an impressed stamp ef the next 
lower value available shall be used, and the deficiency shall be made up by 
the use of one or more additional impressed stamps of the next lower values 
available, which may be required to make up the exact amount of the fee 
oe with the adhesive stamps to make up fractions of less than 

s. 10. 

3. Any adhesive stamps which may be used under Rule 2 shall be 
affixed to the impressed stamp of the highest value employed m denoting 
the fee. 

4, When two or more impressed stamps are used to make up the amount 
of the fee chargeable under the Court Fees Act, & portion of the subject- 
matter shall be written on each impressed stamp so used, and the writing 
on each stamp shall be attested by the signature of the person or persons 
executing the document. 

5. When one or more impressed stamps used to denote a fee are 
found insufficient to admit of the entire document being written on the 
side of the paper which bears the stamps, so much plain paper may be 
joined thereto as may be necessary for the complete writing of the docn- 
ment; and the writing on the impressed stamps and on the plain paper 
se be attested by the signature of the person or persons executing the 

ument, : 
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6. in the blank space left in the adhesive stamps the vendor shall in- 
sert the name of the purchaser, the date of sale, and his own ordinary sig - 
vature. : 

This Notification shall take effect on and after the Ist June 1883, (Vido 
Fort St. George Gazetté; dated 22nd May 1883, Part I, page 322.) 

28. No document which ought to bear a stamp under this Act 

Stamolee documentsiae Shall be of any validity, unless and until it is 
advertently received. properly stamped. 

But, if any such document is, through mistake or inadvertence, 
received, filed, or used in any Court or office, without being properly 
stamped, the presiding Judge or the head of the office, as the case may 
be, or, in the case of a High Court, any Judge of such Oonrt, may, if 
he thinks fit, order that such document be stamped as he may direct ; 
end, on such document being stamped accordingly, the same and every 
proceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance. 


Notes. 
A memorandum of appeal, insufficiently stamped, was presented in 
the Court of the Distriot . on the 24th May, the last day allowed for 


it by limitation, and was received and a memorandum endorsed on it 
** Appeal within time; stamp duty insufficient Re. 204 odd.” On the 27th 
May an order was passed by the District Judge, and endorsed on the me- 
morandum, allowing the appellant one week within which to supply the 
deficiency, and this period was on the 5th June further extended by another 
fortnight being allowed. On the 13th June the full stamp duty was paid 
by the applicant. Held, that the facts of the case did not:bring it within 
either the spirit or the letter of section 28 of the Court Fees Act, and that 
these proceedings were not such as were contemplated by thai section, or 
to put the appeal in order when the cl duty was received on the 13th 
Juve, and that the appeal had been properly dismissed as being out of time. 
Balkaran Rai v. Gobind Nath Tiwari referred to.—I. L. R., 19 Cal. 747. 
The powers conferred by sec. 28 of the Court Fees Act, cannot be 
ised by an order p after the decision of the case to which the 
question of the payment of court fees relates, and, even assuming that they 
fan be so prarsiced: | suchan order, though it may be subject to such rules 
as to or revision as the law may provide, cannot be given effect to 
by meking insertions in an antecedent decree.—7 Al. 528. 
See I. L. B., 12 Al. 129, noted under seo. 4 ; 15 Madr. 29, noted under 
#ea. 111 of the Civil Procedure Code. 


29. Where any such document is amended in order merely to 

correct a mistake, and to make it conform to 

Amended document, = the original intention of the parties, it shall 
not be necessary to impose a freah stamp. 

30. No doenment requiring a stamp under this Act shall be filed 

; » Or acted upon in any proceeding in any Court 

center of aeeme: or office until the stamp has been cancelled. 
Such officer as the Court or the head of the office may from time 
to time appoint shall, on receiving any such document, forthwith effect 
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euch cancellation by punching out the figure-head so as to leave the 
amount designated on the stamp untouched, and the part removed by 
punching shall be burnt or otherwise destroyed. 


Notes. 

_ The Court or office issuing copies, certificates, or other similar do- 
cuments liable to stamp duty shall, before issue, cancel the labels affixed 
to them by punching out a portion of the label upon which its value is 
expressed. As an additional precaution, the signature of the officer at- 
testing the document with the date, should be written across the label and 
upon the paper on either side of it as is frequently done by persons signing 
stamped receipts.—G. O., 7th October 1875, No. 2,171 ; Resolution of 
Government of India, 24th September 1875, No. 3,373. 

The figure head should be punched out from the stamps and the piece 
destroyed, before action is taken upon documents to which the stamps may 
be attached.—G. O.,14tb February 1874, No. 263. 


Court fee stamps should be cancelled on first registration in a Court 
by punching out the figure-head and the record-keeper should, after the 
case is decided, and when the record is consigned to his custody, punch a 
second hole in each label with a wad-cutter punch in a diamond form be- 
fore putting in the document into the record-room.—B. 8. O., 57. 


See I. L. R., 12 Al. 129, noted under sec. 4. 





CHAPTER IV. 
MIsCELLANEOUS. 


31. i. Whenever an application or petition containing a com- 
Raspaysienbottees bald plaint or charge of an offence, other than an 
‘on applications to Criminal offence for which Police-officers may arrest 
‘Courts. without warrant, 1s presented to a Criminal 
Court, the Court, if it convict the accused person, sball, in addition to 
the penalty imposed upon him, order him to re-pay to the complainant 
the fee paid on such application or petition. 
ii, In the case mentioned in section 18, the Court, if it convict the 
-acoused person, shall, in addition to the penalty imposed upon him, 
order him to repay to the complainant the fee, if any, paid by the latter 
for the examination. 
iii, When the complainant has paid fees for serving processes in 
‘either of the cases mentioned in the first and second paragraphs of this 
section, the Court, if it convict the accused person, shall, in addition to 
‘the penalty imposed upon him, order him to re-pay such fees to the com- 
:plainant. | 
iv. All fees ordered to be repaid under this section may be recovered 
as if they were fines imposed by the Court. 
Notes. 
Where the Police are authorized to arrest without a warrant, this 
soction does not apply.—H. C. Pros., Ist May 1872, No. 848. 
An order to repay a fee under this section is an integral part of the 
sentence. The fee should be treated as a fine imposed by the Court and 
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may be retained in deposit pending an appeal where an appeal lies.—5 M. 
H. C. B., App. 28, 


A Magistrate having under sec. 22 of the Cattle Trespass Act, 1871, 
adjudged, a seizure of cattle to be illegal, directed the captor, under section 
31 of this Act, to pay the complainant the costs of the stamp and. process 
fees incurred in prosecuting the complaint :—Held, this section did not ap- 
ply :—Held, also that under section 22 of. the Cattle Trespass Act such costs 
could be awarded to the complainant as compensation for the loss caused by 
the seizure and detention of the cattle.—I. L. R., 7 Madr. ; 


32. [Repealed by Act XII. of 1891.] 


33. Whenever the filing or exhibition in a Criminal Court of a 
ee document in respect of which the proper fee 
Admission in criminal aga a ae A : 
cases of documents for 288 nat been paid is, in the opinion o£ the presid- 
bein proper feo has not ing Judge, necessary to prevent a failure of 
i soap justice, nothing contained in section 4 or section 
6 shall be deemed to prohibit such filing or exhibition. 

34.* (1) The Local Government may, from time to time, make 
rules for regulating the sale of stamps to be used under this Act, the 
persons by whom alone such sale is to be conducted, and the duties and 
xemuneration of such persons, 

(2) All such rules shall be published in the local official Gazette, 
and shall thereupon have the force of law. 

(8) Any person appointed to sell stamps who disobeys any rule 
made under this section, and any person not so appointed who sells or 
offers for sale any stamp, shall be punished with imprisonment for a 
term which may extend to six months, or with fine which may extend to 
five hundred rupees, or with both, 

85. The Governor-General of India in Council may, from time to 

Power to reduce or re- time, by notification in the Gazetie of India, 
mit feos. reduce or remit, in the whole or in any part of 
British India, all or any of the fees mentioned in the First and Second 
Schedules to this Act annexed, 

and may, in like manner, cancel or vary such order. 

Notes. 

Remissions.—In exercise of the powers conferred by this Section, fees 
on the following documents have been remitted :— 

The fees on bonds and other instruments executed by salaried officers 
of Government to secure the due performances of their duties.—Govt. of 
India Notification, 6th January 1671, No. 74. 


The fees chargeable under Sohedule I, Art. 11, in respect of Probate of 
Wills or Letters of Administration in so far as such Wills or Letters of 
Administration relate to property which a deceased person was possessed of 
or entitled to, not beneficially, but as trustee for any other person or persons ; 
‘provided that this remission shall not extend to cases in which a trustee, 
-has the power of appointing or otherwise conferring a beneficial interest 


* Sec. 34 has been substituted for the original by Act XII of 1891. 
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in the trust property. This notification has retrospective effect from Ist 
Ay 1870.—Jbid., 14th July 1871, No. 2,004, Ibid, 22nd March 1872, No. 


The fees on plainte, petitions for execution and memorandam of appeal 
filed in claims preferred under Madras Reguiation VI of 1831, except plaints 
or petitions for execution, which are chargeable with a fee of 8 annas each ; 
and memoranda of appeal, which are chargeable with a fee of 2 Rupees each : 
—Ibid., 31st January 1872, No. 839. 


All fees leviable on copies of judgments or decisions passed on claims 
preferred under the provisions of Madras Regalation VI of 1831.—Jbid., 
3rd October 1872, No. 3,307. ® 


The fees chargeable on all petitions of appeal presented to revenue 
officers in accordance with sec. 55 of Madras Act IV of 1871.—Ibid., No. 
302, 17th January 1873. 

The fees on applications presented toa Collector for refund of the 
amount paid to Government for stamped paper, which has become spolied 
or unfit for use, or is no longer required for use, and on applications for 
renewal of stamped paper which bas become spoiled or unfit for use.—Jbtd., 
19th December 1873, No. 3,816. 

Fees on applications in writing relating exclusively to the purchase of 
salt, the property of Government.—JIbid., No. 1,293, 20th February 1874. | 


The whole of the fees chargeable under Sch. I of this Act on plaints 
in snmmary suits brought before Collectors under Madras Act VIII of 1865. 
—Ibid., 6th March 1874, No. 1,511. 

Fees chargeable in respect of — 


1. Copies of all documents furnished undor orders of any Court or 
Magistrate to any Government Advocate or Pleader or other person spe- 
cially empowered in that behalf for the purpose of conducting any trial, 
&c., on the part of Government before any Criminal] Court. 


2. Copies of all documents which any such Advocate, pleader or 
other person is required to take in connection with any such trial or in- 
vestigation for the use of any Court or Magistrate, or may consider neces- 
sary forthe purpose of advising the Government in connection with any 
criminal proceeding. 

3. Copies of judgments and depositions required by officers of the 
Police Department for conducting appeals on behalf of Government before 
any Criminal Courts.—Ibid., No. 2,041 and Fort Si. George Gazette, 31st 
July 1877, p. 485. 


The fees payable under clauses 6, 7 and 9 of Schedule I of this Act on 
copies furnished by the Revenue Courts and offices for the private use of 
persons applying for them. This notification shall not be deemed to exempt 
copies furnished thereunder from the payment of fees chargeable on such 
copies when filed, exhibited or recorded in any Court of Justice or received 
by avy public officer.—G. I. Notification, No. 3319, 9th September 1884, 


The whole of the fees payable on an application made by a person to 
the Collector under the second paragraph of section 39 of the Indian Stamp 
Act, 1879, for the return to the person, or to the registration officer who 
impounded it, of a document impounded and sent to the Collector by a re- 
gistration officer.—G. I. Notification, No. 1196, 6th March I885, 


The fees chargeable on application for leave to occupy under direct 
engagement with Government, land of which the revenue is settled, but 
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not permanently, when made by person who do not at the time of applica- 
tion hold such land.—Jbid, No. 3626. 

The fees payable on applications for loans under the Land Improve- 
ment Loans Act, 1883.—bid, No. 1188, 29th May 1885. 

The Oourt Fees payable on an application for transfer of a Stock note 
from one circle to another made under paragraph 6 of Resolution No. 2566 
of 20th August 1885.—Jbid, 21st August 1885. 

The fees payable on the following documents, namely :— 

1. Copy of a charge framed under section 210 of the Code of Crimi- 
nal Procedure, 1882, or of a translation thereof, when a copy is given to 
an accused person. s . 

2. Copy of the evidence of supplementary witnesses after commit- 
ment, when the copy is given ander section 219 of the said Code to an ac- 
cused person. 

3. Copy or translation of a judgment in acase other than a sum- 
mons-case, and copy of the Judge’s charge to the jury, when the copy or 
translation is given under sec. 371 of the said Code to an accused person. 

4. Copy or translation of a judgment in a summons-case, when the 
accused person to whom the copy or translation is given under seo, 371 of 
the said Code is in jail. 

5. Copy of an order of maintenance when the copy is given under sec- 
tion 490 of the said Code to the person in whose favor the order is made, or 
to his guardian, if any, or tothe person to whom the allowance is to be paid. 


6. Copy furnished to any person affected by a judgment or order 
passed by a Criminal Court of the Judge’s charge to the jury, or of any 
order, deposition, or other part of the record, when the copy is not a copy 
whioh may be granted underany precoding clause of this Notification 
without the payment of a coart-fee, but is a copy which, on its being applied 
for under section 548 of the said Code, the Judge or Magistrate, for some 
special reason to be recorded by him on the copy,thinks fit to furnish with- 
out such payment, 

7. Copies of all documents furnished under the orders of any Court 
or Magistrate to any Government Advocate or Pleader or other person spe- 
cially empowered in that behalf for the purpose of conducting any trial or 
investigation on the part of the Government before any Criminal Court. 


8. Copies of all documents which any such Advocate, Pleader, or other 
person is required to take, in connection with any such trial or investigation, 
for the use of any Court or Magistrate, or may consider necessary for the 
purpose of advising the Government in connection with any criminal pro- 
ceedings. 

9. Copies of judgments or depositions le by officers of the Police 
Department in the course of their duties.— Ibid, No. 310, 2lst January 1886. 

The fee payable on an application presented by any person for the re- 
turn of a document filed by him in any Court or public office.—22nd April 
1887, No, 211. 

Refunds.—In cases in which stamp duty has been paid on Probates or 
Letters of administration in respect to the gross assets of the estates of de- 
ceased persone, refunds of the duty may be made by the Chief Executive 
Revenue Authority under the local Governments in each Presidency or 
Provinoe, if he thinks right, in respect of such portion of the assets as is 
=e ap pring discharging the debts of the deceased.—Jbid., 17th April 

» No, 2,504, 
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Rules for refunding.—In supersession of all existing orders on the 
subject, the Governor-General in Council is pleased to authorize the refund 
of the value of impressed Court Fee Stamps in aecordance with the follow- 
ing rules :— 

1, When any person is possessed of an impressed Court Fee Stamp for 
which he has no immediate use, or which has been spoiled, or rendered unfit 
or useless for the purpose intended, the Collector shall, on application, re- 
pay to him the value of such stamp in money, deducting one anna in the 
rupee, upon such person delivering up the same to be cancelled, and proving 
to the Collector's satisfaction that it was purchased by him with a bona fide 
intention to use it, that be bas paid the full price thereof, and that it was so 
purchased, or spoiled, or rendered useless within the period of six months 
next preceding the date on which it is so delivered. 


Provided that the Local Government may, in special cases, allow re- 
fands when application is made within one year from the date of purchase 
of the stamp, of one year from the date on which the stamp was spoiled or 
rendered useless. The Local Government may, at their discretion, delegate 
this power to any subordinate authority. 

2. When a licensed vendor surrenders his license or dies, the Collector 
mey at his discretion, if he considers that the circumstances justify the ap- 
plication, repay to him or his representatives, as the case may be, the valnes 
of stamps, not spoiled, or rendered unfit for use, returned into the Collector’s 
store, deducting one anna in the rupee, or he may issve stamps of other 
values in exchange.—Resolution, 4th December, 1884, No. 1945. 


Reductions.—In exercise of the powers conferred by section 35 of the 
Court Fees’ Act 1870, the Governor General in Council reducesto eight 
annas the fee payable : 

(a) On the plaint in every suit hereafter instituted in the Province 
of Oudh to obtain a declaratory decree in respect of an under- 
proprietary tenure where no consequential relief is prayed. 

(b) On every appeal hereafter presented in any such suit, whether 
instituted before or after the date of this Notification. 


In exercise of the powers conferred by the Court Fees’ Act, 1870, section 
35, the Governor-General in Council is pleased to declare that throughout 
the territories subject to the Governor of Fort Saint George in Council, the 
fees payable in suits by Government ryots for the recovery of the land sold 
for arrears of revenue, shall be reduced to the amount which wonld be 
payable if the value of the subject-matter were only the rent of the land 
payable for the year next before the date of presentingthe plaint.—No. 4685. 
Slet July 1874. 

In exercise of the powers conferred by sec. 35 of the Court Fees’ Act 
of 1870, the Governor in Council is pleased to declare that the fee charge- 
able under the said Act on plaints filed in suits for possession of immoveable 
property under sec. 9 of the Specific Relief Act, No. I of 1877, shall be one- 
half of the amount presoribed in the scale of Fees on plaints mentioned in 
Schedale I, Article 1 of the Court Fees’ Act.—No. 2127, 27th July 1877, 
p. 510. 

In exercise of the powers conferred by section 35 of the Court Fees’ 
Act of 1870, the Governor-General in Council is pleased to reduce to anna 
one the Court Fee payable under the said Act for a petition to the Collector 
for relief under sec. 13 of the Madras Trades License Act, 1878.—No, 870, 


7th May 1878, p. 267. 
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In exercise of the powers conferred by section 35 of the Court Fees’ Act, 
of 1870, the Honorable the Presideat in Council is pleased to direct that, 
when a part of an estate paying annasl revenue to Government under s 
settlement which is not permanent is recorded in the Collector’s register as 
separately assessed with such revenue, the Court Fee payable on the insti- 
tution of a suit for the possession of a fractional share of that part shall not 
exceed five times such portion of the revenue separately assessed on that 

art as may be rateably payable in respect of the share.—No. 690, lst 
ebruary 1884, 


Under section 35 of the Court Fees’ Act VII of 1870, the Honourable 
the President in Oouncil is pleased to direct that the fee payable under the 
said Act on a petition to the Collector under section 25, Act II of 1886, to 
have an assessment reduced or cancelled shall, whatever may be the amount 
of the assessment to whivh the petition relates, be limited to one anna.— No, 
594, Sth February 1886. 


In exercise of the powers conferred by section 35 of the Court Fees’ 
Act, 1870, the Governor-General in Council is pleased to direct that the fee 
payable under that Act on an application to a Collector or to any officer or 
person exercising allor any of the functions of aCollector, with respect either 
to liability to assessment, or to the amount of an assessment, under Act II 
of 1886, shall be limited to one anna.—No. 1983 16th July 1886. 


In exercise of the powers conferred by section 35 of the Court Fees’ 
Act, 1870, the Governor-General in Council is pleased to directthat the fee 
payable under that Act on acopy of an order passed undersection 26 of 
Act II of 1886 shall be limited to one anna.—No. 4088 5th November 1886. 

36. Nothing in Chapters II and V of this Act applies to the 

Saving of fees to certain Commission payable to the Accountant Ge- 
officers of High Oourts. neral of the High Court at Fort William, or 


to the fees which any officer of a High Court is allowed to receive in 
addition to a fixed salary. 


SCHEDULE I. 
Ad valorem Fees. 





NuMBER. PROPER F'sx. 


1. Plaint or/( When the amonnt or value of the sub- 
memorandum of; | ject-matter in dispute does not exceed 
& P peal (not | five rupees. sce ee ..- {Six annas, 
otherwise provi- When such amonnt or value exteeds 
ded for in this | five Rupees,—for every five rupees, or 
Act), presented|< part thereof, in excess of five rupees, up 
to any Civil or) | toone hundred Rupees ... a -- (Six annag, 
Revenue Court,|{ When sach amount or value exceeds one 
except those| | hundred rupees,—For every ten rupees, 
mentioned i nj | or part thereof, in excess of one hundred 


Section 3.* Rupees, up to one thousand rupees __ ... |Twelve annas, 





* To ascertain the proper fee leviable on the inatitation of a suit, see the Table an- 
nexed to this Schedale, 
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( When such amonnt or value exceeds 
one thousand Rupees,—For every one 
hundred rupees, or part thereof, in excees 
of one thousand Rs. up to five thousand 
Rupees. ... ise ik ... |Five rupees. 
| When such amount or value exceeds 
| five thousand rupees,-For every two 
hundred and fifty Rupees, or part thereof, 
| in excess of five thousand Rs., up to ten 
thousand rupees. _... se sos 
| When such amount or value exceeds 
ten thousand rupees,—For every five 
hundred rupees, or part thereof, in excess 
of ten thousand rupees, up to twenty 
thousand rupees. __... ie ... |Rifteen ,, 
When such amount or value exceeds 
enty thousand Rupees,—F or every one 
thousand rupees, or part thereof, in excess 
of twenty thousand rupees, up to thirty 
thousand rupees fee so ... |Cwenty ,, 
When such amount or value exceeds 
thirty thousand rupees,—-For every two 
thousand rupees, or part thereof,in exceess 
; of thirty thousand rupees, up to fifty 
thousand rupees sae Sue wwe (2 wenty ,, 
When such amount or value exceeds 
fifty thousand rupees,—For every five 
thousand rupees, or part thereof, in 
excess of fifty thousand rupees ... ( Twenty - five 
Provided that the maximum fee levi-| Rupees. 
| able on a plaint or memorandum of appeal 
shall be three thousand rupees. vee 


Ten - 


I, Plaint or 
memorandum of 
appeal (not 
otherwise pro- 
vided for in this } 
Act), presented 
to any "Civil or | | 
Revenue Conrt, 
except those 
mentioned in 
section 3.* 











aa 


Notes. 

A memorandum of Appeal from an order under sec. 331 of the Civil 
Procedure Code should be stamped with an ad valorem duty as provided 
by this Article—I. L. B., 10 Bom. 238. 

In a suit upon a hypothecation bond it was found by the Court of 
first appeal that the bond and the debt secured thereby were binding on 
the firat defendant, but not on the second defendant. The plaintiff prefer- 
red a second appeal against the second defendant as sole respondent :— 
Held, that the Court-fee payable on the second appeal should be calculated 
on the amount of the debt sought to be recovered.—13 Madr. 508. 

In deciding the amount of stamps to be borne by the Memorandum of 
appeal, the High Court is not bound by the decision of the Court of first 
instance as to the stamp on the plaint.—6 Bom. 302. 


* To ascertain the proper fee leviable on the institution of a suit, see the Table an-« 
fexed to this Schedule. 


Res 
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An application for the winding up by the Court of the business of a 
firm after the termination of partnership, under section 265 of the Indian 
Contract Act (LX of 1872), whatever it be called, is essentially a plaint 
and must be paid for in fees at the same rate as any other plaint for an 
account extending to a like amount of valuation.—7 Bom. 535. 

N was allowed to bring a suit as a pauper. His suit was dismissed, 
the decree directing that he should pay the costs of the defendant. On 
the defendant’s application certain immoveable property belonging to N 
was attached in execution of this decree, and was sold. Held, that the Crown 
‘was entitled to be paid first out of the. proceeds of such sale the amount of 
‘the court fees N would have had to pay if he had not been allowed to sue 
as @ pauper.—1 Al. 596. 1 Bom. 7 followed. 


No refund can be allowed when a suit is compromised pending the 
hearing of an appeal preferred.—4 B. L. R., Ap. 96. 


In a suit by a co-owner of village lands to establish his right to his 
shares in such lands by virtue of a custom that at the expiration of every 
twelve years the lands should be redistributed among the co-owners— Held, 
that the stamp on the plaint need only be proportioned to the value otf the 
shares sought-to be recovered.—2 M. H. C. B., 1. 


The valuation of an appeal must be according to the Act in force at 
the time of its presentation and the original valuation under a law obsolete 
at the period of appeal can have no influence on the decision. —5 M. H. C. 
R., Ap. 44. 

The court fee on an appeal under sec. 522 of Act XIV of 1882 against 
a decree or order having the force of a decree must be calculated upon the 
amount or value of the subject-matter in dispute according to sch. I, art 
I.—Printed Judgment, 1884, Bombay High Court, p. 69, (Unreported). 


Where excess stamps had been filed in consequence of over-valuation 
of the appeal, the surplus amount was ordered to be refunded.—l4 W. 
R., 47. 

See I. L. B., 19 Cal. 272, noted under sec. 16; 16 Bom. 408, noted 
under Sch. IJ, art. 1. : 


{eer peers ssermepo ennai re Pp PPA ART ES SO AEEOICS EC AEC “AAO 8 PS I Ct A TR NRE 
an aed Aceon enpegummmmtie en uence rte a i renee 


NoMBER. Propsr Feu, 


ee ee 


2, plaint* in | 


ch paneer (| <A fee of one 
Specific Relie etn — 
ee 1877, sec. a - eo + loribed in the 

Ph | foregoing 


scale. 
3. [Repealed 

by Act VIII 

1871, 


* See Act XX of 1870. 


¢ The words quoted have been substituted by Act XII. of 1891 for the words “ Act 
No. XIV, of 1869 (to provide for the limitation of suits) section 16.” 
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NuMBER. | Prores Faz. 


2 


4. Application|) ( 

for review o f | | The fee levi- 
judgment,* if able on the 
presented on or plaint or me- 
after the 90th a morandum of 
day from the | appeal. 
date of the de- | 

cree. J L 


Wotes. 


The stamp fee on an application for review of judgment must be 
calculated on the amount which would be obtained if the review were 


granted, ri not necessarily on the whole value of the suit.—7 M. H. 0, 
-» App. 1. 


An application for a new trial in a Small Cause Court under section 
21 of Act XI of 1866 is not an application for a review, but falls 


ar at II, art, 1 (a2). —7 Bom. H.C. BR. A.J. 109. Also 14 W.° 
.» 249, 


Where an applicant for review is not informed at the time of his ap- 
plication that his petition is insufficiently stamped, he cannot at the time 


of hearing be refused permission to make up the proper valuation. —15 
W. R., 278. 


Stamp duty paid in on a petition of the nature of an application 
for review may be refunded where there is no final decision.—18 W, 
R., 434 


5. Application (| 
for review o f One-half of 
Judgment,* if, the fee levi- 
presented _be- ‘able on the 
fore the 90th plaint or me- 
day from the morandum of 
date of the de- lappeal. 
cree. 

Notes. 


An application for a review of a decision passed in appeal requires 
no stamp.—Printed Judgment, 1882, Bombay High Court, p.251. (Un- 
reported) 

When a plaint or memorandum of appeal comprises a number of claims, 
and a portion only of such claims has been allowed by the judgment, the 
party seeking # review should be required to stamp the application with a 
feo aufficient to recover the amount of the claim in regard to which he wishes 
the Court to review ita judgment.—I. L. B., 4 Madr. 2 


For the purpose of ascertaining the court-fee to be paid under ach. i., 
art. 5 of the Court fees Act (VII of 1870) upon an application to review an 
cetacean ates een NE PCEAE ACES LEE OO O TCC E 

* See Act XIV. of 1882, sec. 623. 
1 87 
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appellate decree, the fee to be considered is the fee leviable on the memoran- 
dum of the appeal in which the decree sought to be reviewed} was paased, 
and not the fee which was leviable on the plaint nor—where the decree 
sought to be reviewed was passed on appeal under sec. 10 of the Letters 
Patent from an appellate judgmentofa Division Bench—the fee which 
was leviable on the memorandum of the appeal before such Bench.—11 


Al. 176. 


ae rata Serer et AD nA 
A LA RS IY ce AN, 


Proper Fee, 


NuMBER. 
‘) When such judgment or order is passed DC 
by any Civil Court other than a High 
; Court, or by the presiding officer of any 
6. Copy ortrans-| | Revenue Court or office, or by any other 





lation of a judg-| | Judicial or Executive Authority— 
ment or orde: (a).—If the amount or value of the sub- 
not being, o1| | ject matter is 50 or less than 50 rupees... | Four annas. 





having the fore (b).. -Ifsuch amount or value exceeds 
of, a decree. , fifty rupees... site ag Hight annas, 
When such judgment or order is passed | 
J by a High Court __.. be ...| One rupes, 


When such decree or order is made 
by any Civil Court other than a High ; 
| Court, or by any Revenue Court— | 
7. Copy of a de- (a).—If the amount or value of the | 
Gree or orde:| | subject-matter of the suit wherein such 
having the force} } decree or order is made is fifty or less than 
of a decree. fifty rupees. sid a -.; Hight annas. 
(b).—Jf such amountor value exceeds | 
fifty rupees sv sae ... ; One rupee. 
| When such decree or order is made by 
a High Coart ce ost ... | Four rupees. 


Note. 


Notes of judgments furnished to parties under the rules of practice for 
the guidance of Small Cause Courts, are copies of decrecs and require a 
stamp under this Article —-6 M. H. R., App. 24. 


8. Copy of any} (a).—When thestamp-duty charge- ) 








t 








document liable lee on the original does not exceed 

to stamp-d uty) | eight Annas. es oe bee The amount 
under the Indian | iof the duty 
Stamp Ast, chargea'le on 
1879,* when left} + Lithe oriyinal. 


by any party to 
& suit or pro- 
ceeding in place | 

of th e original 

withdrawn, J  (b).—In any other case oe .. ) Eight annas. 


* See Act I. of 1879, sec. 2. 
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Notes. 


In the course of a suit the plaintiff put in evidence certain entries from 
his day-books and ledger. The books had been produced in Court, and had 
been returned to the plaintiff, as usual, on his furnishing copies of the said _ 
entries. The Subordinute Judge feeling doubt as to whether such copies 
shonld be furnished on stamped paper, referred the question to the High 
Court. Held, that the original entries not having been in the handwriting 
of the debtor, were not liable to stamp duty under Schedule I, article 1 of 
the Stamp Act I of 1879, and that, therefore, the copies of them were not 
chargeable with any court fees under Schedule I, article 8 of the Court 
Fees’ Act VII of 1870.—I. L. R., 11 Bom. 526. 


The Stamp Acts do not recognize any distinction betweon authenticated 
and unauth:nticated copies. Copies which the law requires to be on stamp 
paper can ouly be granted on stamp paper. Copies of depositions ir a criminal 
trial are exempt from stump duty.—4 M, H.C. R, App. 57. 








ee ee ee an ee Ore we — en er i oe 


| 
Nempen. | Proper Fes, 


eran | 
9. Copy o f 


any revenue or 
judicial proceed.-| | 
ing or order not 
otherwise provi- 
ded for by this 
Act, or copy of 
any account, 
statement, re- 
port, or of the 
like, taken out! 
of any Civil on| 
Criminal or| 
Revenue Court: 
or office, or from! 
the office of any} 
chief officer 
charged with 
the executive 
administration 
of a Division. 








| 
| 
| 
For every three hundred and sixty 
oe or fraction of three hundred and Right annas. 
sixty words, Sue es oe 











y 
Notes. 
The opinion of the High Court in Pros., 26th July 1869, that copies of 
depositions, &c., were exempt from liability to stamp duty, will no longer 
be acted upon.—G. O., 4th Dec. 1879, No. 3,084. 


Under sec. 6 and Art. 9a stamp of 8 annns is required in the case of 
copies granted to parties of orders of licensing officers and that of the 
Collector of the District under sec. 16 of Act III of 1878.— Board’s Pros. 


14th Feb. 1879, No. 421. 
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NomMBER. Prover Fer. 





10. [ Bepeate 
by the Guardians 
and Wards Act 
VIII. of 1890. 
(sec. 2 and sch.) al tea meat 
|icentum on 
| snch amount 
or value : pro- 
| vided that, 
when afterthe 
ligrant of a 
certificate un- 








of en ae If the amount or value of the property 
ters of adminis-| in respect of which the grant or probate 
tration with orjor letters is made exceeds one thousand 
without will an-] rupees. aie et is ase 
nexed.* 





estate, a grant 
f probate or 
letters of ad- 


| 
respect of the 
6 estate, 





respect of the 
(former grant. 








* Nos. 11, 12, and 12A, have been substituted by the Suocession Cer- 
tifloate Act (VIL. of 1889), sec. 18, for Nos, 11 and 12 as originally enacted. 
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Notes. 


Exceeding Rs. 1,000 is the condition of liability, but when that con- 
dition is fulfilled, the tax is upon the whole amount, not upon the excess 
. ny iia over the sum which would exempt.—5 M. H, C. Rep,, 

pp. 45. 


Where it appeared that property disposed of by a will was bequeathed 
to the testatrix subject to the payment of an annuity for life to a person 
who survived her, held, that the ad valorem fee prescribed by this clause 
ought to be levied upon the value of the property, less the capitalized value 
of the aunuity.—I. L. R., 3 Cal. 736 see also 4 Ibid., 725. 


In continuation of Financial Notification, No, 2,025, dated the 15th 
Angust 1872, and in cases in which stamp-duty has been paid on Probates 
or letters of Administration, in respect of the gross assets of the estates 
of deceased persons, refunds of the duty may be made by the Chief Ex- 
ecutive Revenue Authority under the Local Governments in each Presi- 
dency or Province, if he thinks right, in respect of such portion of the 
assets as is actually applied in discharging the debts of the deceased.— 
Notification, No. 2,504, 17th April 1873. 


A testator died in England, and his executrix proved his will there,’ 
and then in this Court, paying duty in each country on the assets there. On 
the death of the executrix, the administrator-General obtained letters of 
administration de bonis non of the testator’s unadministered property valued 
at a greater sum than the sum on which duty was originally paid in this 
country by the executrix, but which sum was made up of assets from Eng- 
land upon which duty had already been paid there. Held that as the assets 
were within the jurisdiction of this Court at the time of the grant of Ad- 
ministration and the Administrator-General could not have obtained posses- 
sion ef them otherwise than by virtue of the grant, they were liable to the 
ad valerem fees prescribed by clause 11, Sch. I. of the Court Fees Act.— 
4 Al. 725. 


The term “value” apparently means market-valne, and the market- 
value of mortgaged property is the equity of redemption. An executor 
having applied for probate in respect of property which was alleged to be 
charged and mortgaged in excess of its value, no fee was charged for the 
probate of the will. In such a case, however, if it be found, when the ac- 
counts are filed, that sufficient stamp-duty has not been paid, payment of 
any deficiency can be enforced.—6 N.-W. P. H.C. B., 214. 


For the purpose of determining the probate fee to be paid in respect 
ofan annuity, the word ‘value’ in this clause must be taken to mean the 
market-value of the annuity, and not the times the amount of a yearly pay- 
raent. Where the property, in respect of which probate is sought, is mort- 
gaged, the amount of the mortgage incumbrance must be deducted from 
the market-value of the property and the probate fee charged on the 
balance.—1 Bom. 118. Also 8 B. L. R., App. 44. 


The term “property” in this article inclades not only property to which 
the deceased was beneficially entitled during his life-time, but also all pro- 
perty which stood in his name as trustee, or of which he was possessed 
benami for others.—?7 B. L. R., 57 ; 15 W. B., 456. 
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The uncertainty of recovering a dcht due to the estate of a deceased 
person is not a anfficient ground for a proportionate reduction of the fee 
payable in respect of letters of administration tosuch estates.—13B. L. R., 


App. 24, 


Where a person having a life interest ina fund, with a general and ab- 
solute power of appointment thereover, exercises snch power by will, no ad 
valorem fee is payable in respect of such fuud.—l2 B.L. K., App. 21; 
21 W. B., 245. 


Where letters are granted limited for the purpore of collecting the rent 
of a house, the duty is to be assessed on the value of the house.—J]§ 
W. RB., 153. 


No stamp-duty is payable on probate granted to a second executor, to 
whom leave waa reserved to take out probate when the first probate was 
granted.(15 W. R., 496); nor when the property is mortgaged for its full 
value.—8 B. L. R., App. 43. No fresh fee is payable, when the full ad valorem 
duty has already been paid, and it is necessary to obtain a fresh grant, as 
for instance, when a freshly discovered document has to bo proved.—6 B. 
L. R., App. 139. 


Where letters of administration were applied for in respect of certain 
securities and exemption from the duty prescribed by this art. was claimed 
on the ground that as the applicant’s right hand been declared by a decree 
of the High Court, she ought not to be required to obtain such letters— 
Held that the duty must be paid, there being no ground for exemption.— 
20 W. R., 440. 


A and B were brothers joint in estate. A died unmarried leaving no 
relative except B ; and B obtained grant of letters of administration of the 
estate of A, consisting of a half share of certain property, the other half 
share of which was claimed by B to belong to himself. By Financial Reso- 
lution, No. 2,004, 14th July 1871, the fees chargeable under this article, 
were remitted in respect of letters of administration relating to “ property 
which a deceased person was possessed of asa trustee for any other 
person.” Held that B’s half share should be treated as trust property, 
and exempted from the two per cent. ad valorem fee.—ll B. L. R.,, 
App. 39. 


On the death of a Hindu lady, who had succeeded to her father’s pro- 
perty for the estate of a Hindu daughter, it appeared that certain Govern- 
ment promissory notes, which formed a portion of the father’s property, 
were then standing in her own name. On an application by the sons for let- 
ters of administration to her estate, held, that on her death the grand-father’s 
estate became ,in the hands of ber representatives trust property in res- 
saan by which no duty was payable under tho Court Fees Act.—14B, L. 

., 184, 


In continuation of Financial Notification, No. 2,025 dated the Lith 
August 1872, the Governor-General is pleased to notify that, in cases in 
which stamp-duty has been paid on Probates or letters of Administration, 
in respect of the gross assets of the eatates of deceased persons, refunds of 
the duty may bo made by the chief Executive Rovenuo Authority under 
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the Local Governments in each Presidency or Province, if he thinks right 
in respect of such portion of the assets as it actually applied in discharging 
the debts of the deceased. —Notification, No. 2,504, 17th April 1873. 





re re ee eee 
oR ne ee SS 
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eee een 





i Two per cen- 
tum on the 
amountor va- 
lue of any 
debt or secu- 
tity specified 
in the certi- 
ficato under 
sec. 8 of the 
Act, and three 
per centum on 
the amount or. 
value of any 
| debt or secu- 
| jrity to which 
| |the certificate 
| ig extended 
_ 


5c es coins kes os cag emg alee = 


12. Certificate 

under the Sne.| In any case. | 
cession Cerufi- x 
cate Act, 1859.*: 
| 
| 
j 








under sec. 10 
of the Act. 





: 
| 
| 


Note. 


The testator, a member of the firms of G. A. & Co., of Calcutta, and 
C. G. & Co, of Liverpvol, died in England, leaving a will, of which he 
appointed Gin England and O in Calcutta.as his executors. As a partner in 
the Calcutta firm, the testator was cutitled toa share in an indigo concern 
aud in certain immoveable property in Calcutta, and his share in these 
properties was, on his death, estimated, and the money-value thereof paid 
to his estate by the firm in Liverpocl, and probate duty had been paid 
thereon by G in obtaining probate of the willin England. Shortly after 
the testator’s death, the indigo concern was contracted to be sold, and 
testator’s name appearing on the title dceds as one of the owners, O applied 
for probate of the will, to enable him to join in the conveyance and in any 
future sale of the other immoveable property. An unlimited grant of pro- 
bate was made to O, who claimed exemption from probate duty in respect 
of the properties, on the grounds (a) that duty had already been paid in 
England on the testator’s share in them, and (6) that there was no Amount 
or value in respect of which probate was to be granted in India. Aeld ona 
case referred by the taxing officer, that O was not entitled, in obtaining 
probate, to exemption from the probate duty payable under clause 12 of 
this Schedule, in respect of the properties.—I. L. R., 1 Cal. 168. See 6 
M. H.C. Rep., 131. 


* Nos. 11, 12, and 12A, havo been substituted by the Succession Cer- 
tificate Act (VII. of 1889), sec. 13, for Nos. II and 12 as originally enacted. 
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NomBer. Proper F sx. 








—a 


124. Certi- 
ficate under the 
Regulation of 
the Bombay 
Code No. VIII 
of 1827." 

Note.—(1) The amount of a debt is its amount, in- 
cluding interest, on the day on which the inclusion of the 
debt in the certificate is applied for, so far as such amount 
can be ascertained. 

(2) Whether or not any power with respect to a secu- 
rity specified in a certificate has been conferred under the 
Act, and where such a power has been so conferred, whe- 
ther the power is for the receiving of interest or dividends 
on, or for the negotiation or transfer of, the security, or 

for boti. purposes, the value of the security is its market- 
value on the day on which the inclusion of the security in 
the certificate is applied for, so far as such value can be 
lascertained. 

(1) As regards debts and securities, the same fee as 
would be payable in respect of a certificate under the Suc- 
cession Certificate Act, 1889, or in respect of an extension 
of such a Certificate, as the case may be, and 





(2) as regards other property in respect of which the 
certificate is granted, two per centum on so much of the 
amount or value of such property as exceeds one-thousand 
|rupees. 


13. th ( 





When the amount or value of the sub- 
ject matter in dispute does not exceed 
twenty-five rupees. ...0 1... oe Two Rupees, 


cation to th 
Chief Court or 
the Court of the 
Financial Com- | 

missioner of the 

Panjab for the|{ When such amount or value exceeds 





exercise of its} | twenty-five rupees. ...0 61. ose ae The fee le. 
revisional juris- viable on a 
diction under | memorandum 
sec. 622 of th f appeal. 


Code of Civil 
Procedure.t L 


* Nos. 11,12, and 12A, have been substituted by the Succession Cer. 
tificate Act (VII. of 1889), sec. 13, for Nos. ]1 and 12 as originally enacted, 

+ This number has been added by the Panjab Courts Act (XVIII of 
1884), seo. 71. 
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When the When the | 
amount or amount or 
But does But does 
value of the Proper Free. { value of the Propree F'sn. 
subject-mat- not exceed. ubject-mat- not exceed. 
ter exceeds. ter exceeds. 
Re. Rs Rs, A. Re. Re. Rs. A. 
sia 6 0 6 480 440 338 0 
5 10 Oo 18 440 4150 88 13 
10 15 1 2 450 460 84 «68 
15 20 1 8 460 470 85 64 
30 265 1 14 470 480 8 0 
35 30 2 4 480 490 86 13 
80 35 2 10 490 500 87 68 
35 40 8 0 500 * §10 38 4 
40 45 3 86 510 520 89 6#2~OO 
45 50 8 123 520 530 389 12 
50 565 4 3 580 540 40 8 
55 60 4 8 540 550 41 4 
60 65 4 14 550 560 42 0 
65 70 5 4 560 570 42 12 
70 76 5 10 570 580 48 8 
75 80 6 O 580 590 44 4 
80 85 6 6 590 600 46 0 
85 90 6 12 600 610 45 12 
90 965 7 3 610 620 4% 8 
95 100 7 8 620 680 47 4 
100 110 8 4 630 640 48 0 
110 120 9 O 640 650 48 13 
120 130 9 13 650 660 49 8 
1380 140 10 8 660 670 50 4 
140 150 ll 4 670 680 51 O 
156 160 12 #O 680 690 61 12 
160 170 12 12 690 700 68 OS 
170 180 13 «8 700 710 53 4 
180 190 14 4 710 9720 54 O 
190 200 16 O 720 730 54 12 
200 210 16 12 780 740 6 8 
210 220 16 8B 74) 760 56 4 
220 230 17. 4 760 760 57 68 
280 240 ls 0 760 770 57 13 
240 250 1s 12 770 780 58 8 
250 260 19 8 780 790 59 4 
260 270 20 4 790 800 60 O 
270 280 21 0 800 810 6 13 
280 290 21 13 810 820 61 8 
£90 300 22 «8 820 880 62 4 
800 810 238 4 880 840 68 0 
$10 $20 24 O 840 850 68 13 
820 $30 % 13 850 860 64 8 
380 340 25 8 860 870 656 4 
340 350 2 #4 870 880 66 O 
350 360 27 0 880 890 6S i2 
360 370 27 «#12 890 900 67 «68 
870 380 28 «8 900 910 68 4 
880 390 29 #4 910 920 69 0O 
390 |. 400 30 O 920 980 69 13 
400, 410 80 13 980 940 70 8 
410 420 31 68 940 950 71 4 
420 430 32.04 950 960 7 =#0 
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When the 

amount or 
value of the 
subject-mat- 
ter exceeds. 


Re. 


PECERE 


SESEESEESSEESESS 


borers 
a 
S 


SE 


$0 59 60 39 59 99 


Eat eee eehn 
33332 


Sa888 


RESP PS: 
388 


ses 


aeeen 
asesea 


3 


: 
! 


But does 
not exceed. 


S3F 


gsseessssess2 


Dad Pent Seed fed fed ted bend eet et 


SBESEEESESSS 


Se 00 Go Ce 0 06 Go te ce 0 Be OP 
Ssssss 


B33 


p> 
3s 


Prorer Fer. 


bg 
2 


| 845 
355 
365 


to > 


 DOCODO ODS OOOO OOSOSSOSO SOOO SOS ODO DOSISSSSSS SSS SOS OOooee 


When thel 
amount or 
value of the 
ubject-mat- 


Re. 
7,250 
7,600 
7,750 
8,000 
8,250 
8,500 
8,750 
9,000 
9,250 
9,500 
9,750 

10,000 
10,600 
11,000 


But does 
not exceed. 


Rs. 
7,500 
7,750 
8,000 
8,250 
8,500 
8,760 
9,000 
9,260 
9,500 
9,750 


Proper FEE. 


ter exceeds. 


1,225 
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SCHEDULE I.—(Continued). 
Table of ratesof ad-valorem fees leviable on tha institution of susta. 


When the When the | 
amount or amount or 
value of the Dub does Proper Fee. | value of the Rage Paes Proper Bex. 








subject-mat- BOP GRCren: ubject-mat- 
Leddaaaniaaan exceeds. ter exceeds. 
a. Ra. Ra. Re. Re. 
e, 000 a5 000 1,250 2,40,000 2,45,000 2,150 
65,000 70,000 1,275 3 45,000 2,50,000 3,175 
70,000 78,000 1,800 2,60,000 2,55,000 2,200 
75,000 80,000 1,825 2,655,000 2,60,000 2,285 
80,000 BE, 000 1,850 2,60,000 2,65,000 2,250 
85,000 90,000 1,375 2,656,000 3,70,000 2,276 
90,000 95,000 1,400 2,70,000 2,75,000 2,300 
95.000 1,00,000 1,425 3,765,000 2,80,000 2,325 
1,00.000 1,05,000 1,450 2,80,000 2,85,000 2,850 
1,05,000 1,10,000 1,475 2,85,000 2,90,000 875 
1,10,000 1,15,000 1,600 2,90,000 2,95,000 2,400 
115,000 | 1'20,000 1,525 2,95,000 8,00,000 2,425 
1,20,000 125,000 1,550 8,00,000 $,05,000 2,450 
1,23,000 1,80,000 1,576 8,05,000 8,10,000 2, "478 
1,30,300 1,35,000 1,600 $,10,000 8,15,000 2 500 
1,85.000 1,40,009 1,625 3,15,000 3,20,000 2,625 
1,40,000 1,45,000 1,650 3,20,000 3,255,000 2, "560 
1,45,000 | 1,50,000 1,675 3,265,000 8,30,000 2.575 
1,560,000 1,65,000 1,700 3,380,000 8,356,000 2, '600 
1, 55.000 1,60,000 1,726 3,835,000 8,40,000 2.625 
1,60,000 1,65,000 1,750 3,40,000 8,45,000 2,650 
1,65,000 1,70,000 1,776 8,45,000 8,650,000 2,675 
1,70,000 1,735,000 1,800 8,650,600 3,655,000 700 
1,765,000 1,80,000 1,825 8,55,000 3,60,000 2,725 
1,80,000 1,85 000 1,850 8,60,000 3.65,000 2,750 
1,85.660 1,90,000 1,875 8,65,000 $,70,000 2,775 
1,90,000 1,95,000 1,900 8,70,006 3,75,000 2,800 
1,95.000 2,00,000 1,925 8,795,000 3,80 000 2,825 
200,000 | 2,05.c00 1,950 3.80.000 3,85.000 2,850 
2,053,000 | 2,10,000 1,975 8,85,000 3,90,000 2,875 
2,10,000 2.15,000 2,000 3,90,009 8,95,000 3,900 
2,15,000 8,20.000 2,025 8,95,000 4,00,000 2,925 
2,20,000 : 2,25,000 2,050 4,00,000 4,053,000 9,950 
2,25,000 2,80,000 2,075 4,056,000 4,10,000 2,975 
9,320,000 2,35 ,000 3,100 4,10,000 ree 8,000 
2,35,000 2,40,000 2,126 
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SCHEDULE Il. 
Fixed Fees. 


examen 


NumsBen. | Proper Fee. 





(a.) When presented to any officer of the > 
Oustoms or Excise Department or to any 
Magistrate by any person having dealings | 
with the Government, and when the sub- 
ject-matter of such application relates ex- | 
clusively to those dealings ; 

or when presented to any officer of Land 
Revenue by anyperson holding temporarily- 
settled Jand under direct engagement with 
Government, and when the subject-matter 
of the application or petition relates exclu- 
sively to such engagement ; 

or when presented to any Municipal 
Commisioner under any Act for the time be- 
ing tn force for the conservancy or improve- 
ment of any place, if the application or peti- 
tion relates solely to such conservancy or im- 
det : Beene | 

+ ous or when presented to any Civil Court 
a at other than a Principal Civil Court of t 

P . original jurisdiction,* or to any Court of 
small Causes constituted under Act No. XI 
of 1865,t or under Act No. XVI of 1868, 
seo. 20, or to a Collector or other officer of 
revenue in relation to any suit or case in 
which the amount or value of the subject- 
matter is less than 50 Rupees ; 

or when presented to any Civil, Criminal, | 
or Revenue Court, or to any Board or Exe- 
cutive Officer forthe purpose of obtaining 
& copy or translation of any judgment, de- 
cree, or order passed by such Court, Board 
or officer, or of any other document on re- 
cord in such Court or Office. 

(6.) When containing a complaint or 
charge of any offence other than an offence | | Hight As, 
for which Police-officers may, under the J 


One anna. 





* Here the words, “or to any Cantonment Magistrate sitting as a Court of Civil 
Judicature under Act No. III. of 1869,” have been repealed.—See Cantonments Act 
(XIII. of 1889), sec. 2 and ech. 


+ Read Act IX. of 1887 from the ist July 1887, when that Act, which repeals Act 
XL of 1865, came into force.—See Act IX. of 1887, secs. 1 and 2. 


t This Act was repealed by Act VI. of 1871. Read Act XII. of 1887 from the let 


July 1887, when that Act, which repeals Act VI. of 1871, came into force.—See Act 
XI of 1887, 


SCHEDULE II.—Fized Fees.—(continued.) 
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NuMBER. Prorer Fes. 





1. Application|Criminal Procedure Code, 1882 arrest } 


or petition.—cid. without warrant, and presented to any Cri- 
minal Conrt ; 


or when presented to a Civil, Criminal or 
Revenue Court, or to a Collector, or any re- 
venue officer having jurisdiction equal or 
subordinate toa Collector, or to any Magis- | 
in his executive capacity, and not otherwise| } Hight As. 
provided for by this Act ; | 


or to deposit in Court revenue or rent; 


or for determination by a Court of the 
amount of compensation to be paid bya 
landlord to his tenant. 


(c), When presented to a Chief Commis- 
sioner or other Chief controlling Revenue 
or executive authority, or to a Commission- 
er of Revente or Circuit, or to any Chief 
officer charged with the executive Adminis- 
tration of a Division, and not otherwise pro- 
vided for by this Act ... oe -».| One rupeo, 


(d) When presented toa High Court. {| Two rupees. 


Notes. 


A document reciting the terms of an agreement or bond by which the 
pending suit was settled and praying that the suit might be removed from 
the file was lodged in the District Court. Held, that to be a petition to the 
Court and the duty leviable was a Court fee stamp under art. 1 (b) of Sch. 
IL of the C. F. Act, and not as a bond or agreement.—I, L. R., 8 Madr. 15. 

The plaintiff had executed an agreement to sell certain property in 
discharge of mortgages executed on his behalf during his minority. He now 
brought a suit alleging that the agreemeat had been extorted from him, 
and praying for a declaration that the agreement was not binding on him 
and for any other relief “(which the Court considers to be reasonable”:— 
Held, that the plaintiff was bound to pay Court fees upon tne value of his 
interest in the document sought to be invalidated.—15 Madr. 294. 

A second appeal from an order rejecting an application for execution 
of a partition decree under the Gujarat Talukdars’ Act (Bombay Act VI of 
1888) is not within the contemplation of article No. 1, Schedule I, but is 
an application falling under Article No. 1 of Schedule II of the Court Bees 
Act (VII of 1870). The Court-fee stamp of Rs. 2 should, therefore, be affix- 
ed to the memorandum of appeal.—16 Bom 408. 


The application contemplated in the High Court’s Civil Circular No, 96 
(c), page 50, of the Circular Orders, must be in writing and bear the pro. 
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per fee prescribed by Schedule II, No, 1 of the Court Fees Act (VII of 1870). 
—16 Bom. 700. 


All delivery orders should be affixed with a Court fee stamp of one 
anna.—Bd.’s Pros., 8th April 1878, No. 963. 


The Board do not consider that a separate application is required for 
each copy applied for.—Bd.’s Pros. 4th March 1878, No. 584. 


Applications for appointments fall under clause (6) of Art. 1 and 
should bear a stamp of 8 annas.—Bd.’s Pros., 16th November 1878, No. 
3,062, and G. O., (R. D.) 9th April 1879, No. 821. 


A manager of a Ward’s estate cannot be regarded as exercising revenue 
jurisdiction though he may be a subordinate of the Collector or of the 
Court of Wards.—Bd.'s Pros., 23rd April 1880, No. 556. 


: Petitions to subordinates in charge of a Ward’s estate under the Col- 
lector as Agent to the Court of Wards are not liable to stamp, inasmuch 
as such subordinates are not contemplated by the Act ; for they do not fall 
under the words of Art, 1 (b) “any revenue officer having jurisdiction equal 
or subordinate to ac -llector.”—Bd.’s Pros., 23rd April 1580, No. 556. 








NoMBER. Porrsr Fer. 








9. Application 
for leave to sue 
QS & pauper. ... ; , ove - | Hight annas. 


3. Application! (a,) When prosented to a District Court.| OneR 
for leave to ap-| (b.) When presented to a Commissioner eee 
peal as a pauper. or a High Court... du »»-| Two Rupees. 


4, Plaint or 
memorandum of 
appeal ina sul 
to obtain posses- 
sion under Act 
No. XVI of 1838, 
or iy Mamlat- : 
dars’ ourts Ac aon esa? pee eee eee Ei ht an ‘ 
1876,"" | : ji 


5. Plaint or 
memorandum of 


appeal in a suit | 






to establish or 
disprove a right 
of occupancy. 





cn The words quoted have been substituted by Act XII. of 1891 for the words’ 
Bombay Act No. V. of 1864 (10 give Mamlatdage Courts jurisdiction in certain cases 
to maintain existina nossession or to restore possession to any party dispossessed otherwise 
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Numer. | Proper Fes. 


6. Bail-bond| | 
or other instru- 
ment of obliga- 
tion given in 
pursuance of an 


order made by a , 
Court or Magis- eon eae see eee eee Right Annas. 
| 





trate under any 
section of the 
Gode of Crimi- 
pal Procedure, 
1882, or the 
Code of CivilJ 
Procedure.* =| 


Note—l. L. B., 11 Al. 16, noted under art. 18, sch. I, Act I of 1879. 


7. Undertak-|) 


ing under sec: -- (Hight Annas, 


tion 49 of the| >*" vs = — 
Indian Divorce} | 
Act. 

Note. 


In execution of a decree by the defendant, certain property was at- 
tached as being that of the judgment-debtor. The plaintiff preferred a 
claim, but his claim was disallowed, and the property ordered to be sold. 
In a suit to have it declared that the property belonged to the plaintiff: 
Held, it was a suit in which consequential relief was asked for, and that 
the ad valorem duty prescribed by Schedule I of the Court Fees Act was 
payable on the plaint, and not that provided by Schedule II, Art 17, 15 
B. L. B., App. 1; 22 W. B., 422, followed. —I. L. R., 13 Cal. 162, 


8. [Repeale 
by Act XII. of 
1891.] 


9. [Repealed 
by Act XII. of; 
1891. 


10. Mukhtar- 
namba or Vak-| When presented for the conduct of any |Right Annas, 
alatnamah. one case— 
eee Se ee emEEnREEnmmnmepimemmammmemnenmescnnean’ 

* As amended by the Probate and Administration Act (VI. of 1889), sec. 18, 


me ee & 
ee 
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h (a) to any Civil or Criminal Court other 
Bi pds are than a High Court, or toany Revenue Court 
latnamah.—ctd, {or to any Collector or Magistrate, or other 
executive officer, except such as are men- 
tioned in clauses (b) and (c) of this number. 
(6) to a Oommissioner of Revenue, 
Circuit, or Customs or to any officer charged 
with the executive administration of a 
Division, not being the chief revenue or exe- 
cutive authority _... se ss ...| One Rupee. 
(c) toa High Court, Chief Commissioner, 
Board of Revenue, or other chief controll- 
ing revenue or executive authority ...| [wo Rupees. 


Hight annas. 


Notes. 


A vakalatnamah authorizing a pleader to receive during the course of a 
suit which he has been empowered th conduct, money or documents receiv- 
able by his client in the ordinary course of such suit, or in consequence of 
the order or decree of the Court in such suit does not require a stamp 
under Act XVIII of 1869.—I. L. R., 3 Cal. 767. 


A document authorizing a vakil to apply for copies of records from the 
Collector’s office is properly stamped with a Court-fee stamp under art. 
10 (a) of sch. II of the Court Fees Act, 1870,and does not require to be stamp- 
ed as & power-of-attorney under art. 50 (b) of sch. I of the Indian Stamp 
Act, 1879.—9 Madr, 146. 

Fees on the attestation of powers of attorney or vakalatnamahs by 
Magistrates and Jadges shall be enforced in respect of all powers of at- 
torney excepting those intended to be filed in civil and criminal cases.— 
G. O., 23rd January 1872, No 81. 


11. Memoran-| . (a) to any Civil Court other than a High 
dum of appeal} Court, or to any RevenuejConrt, or executive 
when the appeal] officer other than the High Court or chief 
ie not from anjcontrolling revenue or executive authority.) Eight Annas, 
order rejecting 
a plaint, or from) (5) toa High Court or Chief Commissi- 
a decree or an oner, or other chief controlling executive or 
order having the|Tevenue authority ... ..  .. «| Two rupees. 
force of a decree 
— ig present- 


Wotes. 


_ _ In a suit for a confirmation of possession by declaration of proprietary 
right, and also to set aside a forged and invalid will, held, that the plaintiff 
sought consequential relief over and above the declaratory decree prayed 
for, and therefore the petition of appeal ought to be engrossed on a stamp 
of proportionate value to the subject-matter of the suit—15 B. L. B., 172. 
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The court fee payable on appeals from certain orders issued under 
section 244 of the Civil Procedure Code is limited to the amounts charge- 


able under this Art.—G. O., 19th December 1879, No. 3,222. 


Appeals from orders under sec, 331 of Act X of 1877, as amended by 
sec, 52 of Act XII of 1879, are chargeable with the same court-fees as is 
required in the case of appeals from decrees.—I. L. B., 8 Cal. 720. 


NouMBER. 


12. Caveat. 


13. Applica. 
tion under Act 
No. X. of 1859,* 
section 26, or 
Bengal Act No. 
VI. of 1862,t 
sec. 9, or Beng- 
al Act No. VIII 
of 1869, sec. 7. 


14. Petition 
in a suit under 
the Native Con. 
verts’ Marriage 
Dissolution Act, 

866 


15. Plaint or 
memorandum of 
appeal in a suit 
to obtain posses- 
sion of a wife. 


16. [Repealed 
by the Probate 
and Admintsira- 
tion Act (VI. o 
1889), sec. 18.} 


17. Plaint or 
memorandum of 
appeal in each of 
the following 
suits :-— 


teste FSSA 90S TET TAOS, PREARRATU IC REN ET ANNES 


J 





Prores Fue. 


te 


| Five rupeee. 





® As to the repeal of this Act in the Lower Provinces, see Act VIII. of 1885 and 
Beng. Act I. of 1879; in the North-Western Provinces, see Act XVIII. of 1872 ; in the 


Oentral Provinces see Act IX of 1883. 


+ As to the repeal of this Act VIII. of 1885 and Beng, Act I of 1879. 


t As to the repeal of this Act, see Act VILL of 1885, 
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i, to alter or 
set aside ® sum- 
mary decision or 
order of any of 
the Civil Courts 
not established 
by Letters Pat- 
ent or of any Re- 
_ venue Court: 

ii. to alter or 
cancel any entry 
ina register of 
the names of 
proprietors, of 
revenue paying 
estates : 

iii. to obtain a 
declaratory de- 
cree where no 
consequential 
relief is prayed : 

iv. to set aside 
an award : 

v. to set aside 
an adoption. 

vi. Every other 
suit where it is 
not possible to 
estimate at a 
money value the 
aubject matter 
in dispute, and 
which is not 
otherwise pro- 
vided for by this 
Act. 


Da LS TL, Le 
SE LT ae SE a 


Notes. 


Proper Fer. 


.«»| Ten rupees. 


In a suit for a declaration that the plaintiff had a right of pro 
possession in a certain house under aitach ment, being in effeot omit for Ae 
removal of the attachment, held that the judgment-debt in respect of which 
the house was attached being less than Rs. 5,000, no appeal lay to the High 
ead eacevabe tl nterngl the plaintiff having successfully contended before 
the istant Jadge that his plaint was for a declaration of right merely 
i ra consequential relief and, therefore, properly stamped could be per- 
ra to say in appeal that the house was eubject-matter of the suit within 
= =~ s of sec, 16 of the Bombay Courts Act XIV of 1869. The plaint 

uch « suit as the above, having for its object the relief of the house 
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hie ae does seek consequential relief.—11 Bom. H. C. B., (A. 


A suit brought under the provisions of sec. 246 of Act VIII of 1859 to 
set aside an order allowing a claim to attached property and releasing the 
property from attachment is a suit to try the title and establish the right of 
the person who brings the suit ; and such a suit must be valaed according 
to the value of the property, and cannot be brought upon a stamp of Rs, 10, 
under art. 17 of sch. ii. of the Court Fves Act.—15 B. L. B., (App.) 1. 


In a suit for confirmation of possession by declaration of proprietary 
right, and also to set aside a forged and invalid will, held that the plaintiff 
sought consequential relief over and above the declaratory decree prayed 
for, and therefore the petition of appeal ought to be engrossed on a stamp 
of proportionate value to the subject-matter of the snit—15 B. L. R, 172. 


The Court Fees payable on all appeals to the High Court arising out of 
suits brought under section 77 of the Registration Act of 1877 is a fee of 
Rs. 10 irrespective of the value of the suit,—I. L. B., § Cal. 515. 


In a suit for partition, it was held that if the plaintiff's suit be to re- 
cover possession of, or establish his title to, the share which he claims in 
the property, he must pay an ad valorem (¢. e., according to the value) stamp 
fee upon the value of that share. But, if he is already in possession of his 
share, and all that he wants is, to obtain a partition, which is merely to 
“ change the form of his enjoyment” of the property, or in other words to | 
obtain a divided instead of an undivided share, a stamp of Rs. 10 is suffi- 
cient.—§ Cal. 757. 

In a suit for the removal of the defendants from the management. of 
certain trust funds on the ground of misconduct, the plaintiff stamped his 
plaint with a Court-fee stamp of Rs. |0, and valued the suit at Rs. 7,000 
‘‘ for the purpose of jurisdiction.” Held, that the Rs, 7,000 must be taken, 
under the circumstances, to be the plaintiff’s interest in the subject-matter 
of the suit, and that the Court-fee must be estimated upon that sum, (15 
B. L. R., 167 followed).—10 Cal. 599. 


A brought a suit against B, a trustee and others, to set aside a trust 
deed and to recover Rs. 2’50,000,the amount of the trust money, and valued 
his suit at Rs. 2,50,000. A obtained a decree. B appealed and sought to affix 
to his memorandum of appeal a ten-rupee stamp, under Art. 17 (cl. 6) of 
Sch. II of this Act. Held, that the duty payable on the memorandum of 
appeal was the same as that paid on the plaint in the suit.—10 Cal, 379. 

In execution of a decree by the defendant, certain property was attach- 
ed as being that of the jadgment-debtor. The plaintiff preferred a claim, 
but his claim was disallowed, and the property ordered to be sold. Ina 
guit to have it declared that the property belonged to the plaintiff :— Held, 
it was a suit in which consequential relief was asked for, and that the ad 
valorem duty prescribed by Sch. I was payable on the plaint, and not that 
provided by Sch. II, Art. 17.—13 Cal. 162. 


A suit under Madras Act XXVIII of 1860, sec. 25, to contest the 
award of a Settlement Officer, falls within the terms of Art. 17 (i) of Sch. 
IL of the Court Fees Act.—4 Madr. 204. 

A suit for the removal of a Karnavan of a Malabar Tarwad on the 


ground of misfeasance is incapable of valaation, and falls under cl. 6 of Art. 
17 of Sch. II.—4 Madr. 146, 


Where a suit was brought against the holder of an irmpartible palai- 
yapat and others, to whom portions of the estate had been alienated, by the 
11 89 
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gon of the palaiyakar, entitled to succeed to the estate on his father’s 
demise, for a decree declaring that the alienations made by his father 
did not affect his rights :—Held, that Court fee leviable on the plaint was 
Rs. 10 under Article 17-(3) of Schedule II of the Court Fees Act, 1870, 
and not an ad valorem fee calculated upon the amount for which the 
alienations had been made.—7 Madr. 134. : 


An appeal to the District Court from the rejection of a claim by a 
Forest Settlement Officer under cl. II of sec. 10 of the Madras Forest Act 
5 of 1882, falls under art. 17 cl., vi and not under art. 11 (a), of Sch. II of 
the C.F. Act, 1870.—8 Madr. 22. 


A and B, being worshippers at a Hindu temple, obtained sanction under 
sec. 18 of the Religious Endowments Act to sue for the removal of the ma- 
nagers of the temple on the ground of breach of trust and for damages. A 
and B sued to remove the managers, but claimed no damages :n their plaint: 
— Held, that, as the suit instituted differed from the one for which sanction 
was given, the plaint was properly rejected.—11 Madr. 148, 

For the purpose of determining the question of jurisdiction, the va- 
Juation of a suit should be computed according to the market value of the 
subject-matter of the suit, and not according to the special rules appli- 
cable to valuation fixed in Act VIT of 1870.—12 B. L. B., 113 ; bcd. 115 
note 1; and I. L. B., ] Bom. 538 ; followed.—1 Bom. 543. 

Plaintiff sued, on a 10 Rupees stamp, for a declaration that he is the 
true shishya (disciple) of a deceased Gosavi, his real object being to 
establish a title to the estate in the hands of the defendant. Held, that under 
the circumstances, the Court would not exercise in the plaintiff's favor, the 
discretionary power to grant a declaratory decree vested in it by section 42 of 
Act I of 1877, inasmuch as, to do so would enable the plaintiff to obtain a 
relief on a stamp of 10 Rupees, which the Legislature intended should be 
chargeable with a higher fee, and thus would have the effect of giving 
countenance to an evasion of the stamp law.—3 Bom. 230. 


Suits brought to sot aside or to restore an attachment upon a house, in 
pursuance of the permission given in section 246 of Act VIII of 1859, may 
be regarded either as ‘‘suits to obtain a declaratory decree or order where 
consequential relief is prayed,” so as to fall within section 7, Clause iv. 
article (c) of the Court Fees Act or as suits to obtain or set aside a summary 
decision or order, in which case, the stamp duty payable would be that pres- 
cribed by article 17, Clause 1, Schedule II of the Court Fees Act, viz., Ras. 
10. There being thas two provisions of the Court Fees Act equally appli- 
cable to the case, if is the duty of the Court, inasmuch as the Court Fees 
Act is a fiscal enactment, to adopt that which generally would press least 
heavily on the subject.—4 Bom, (F. B.) 515. ° 

The plaintiff had attached certain immoveable property in execution of 
a decree against a third party. The attachment was removed on application 
by the defendant under sec. 246 of Act VIII of 1859, whereupon the plain- 
tiff sued for a declaration that the property in dispute belonged to his judg- 
ment debtor, and was liable to be attached and sold under his decree. The 
plaint, which did not state any amount as the value of the claim, bore a 10 
Rs. Stamp. Thesuit was dismissed on the ground that the plaint ought 
to have been stamped according to the value of the plaintiff's claim. Held 
by the High Court, on appeal, that the plaint was properly stamped under 
Sch. IL, Art. 17, cl. i, of Act, VII of 1870, as the suit was a suit to set 
aire aaa decision of a Civil Court not established by Letters Patent. 
= Onl, e 
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When a party prefers a claim or makes any objection to the attach- 
ment of any property in execation of a decree, but fails to establish it and 
brings a suit under section 283 of the Code of Civil Procedure, (Act XIV 
of 1882), to establish his right to the property attached, his plaint is to be 
treated as falling under art. 17, cl. 1 of schedule 2 of the Court Fees Act 
VII of 1870 andis chargeable with only a ten-rupees stamp, notwith- 
Standing that the plaintiff may pray in such a suit to be awarded pos- 
session.—9 Bom. 20. 


Where, on the removal of an attachment at the instance of a third 
party, the jndgmeut creditor brought » suit to establish the right of his judg- 
ment debtor to the property from which the attachment had been removed, 
and to get the summary order to remove the attachment sed aside, held, 
that the proper stamp on a plaint of that kind was rupees ten under section 
6 and Sch. JI, Art. 17, (i) of the Court:Fees Act, 1870.—10 Bom. 610. 

In a suit, under section 283 of Act X of 1877, for adeclaration of her 
proprietary right to certain immoveable property attached in the execution 
of a decree the plaintiff asked that the property might be protected from 
sale. Held, that consequential relief was claimed in the suit, and Court-fecs 
were therefore leviable under section 7, Cl. 1V (c), and not under sch. IT, 
Article 17 (3) of Act VII of 1870.,—2 Al. 720. 


In a suit for declaration of right to, and for removal of, an attachment 
of, a house, plaintiff paid 10 Rs. stamp on the plaint. He stated the 
market value of the house to ve Rs. 1,441, but did not state the amount 
of relief sought for. The lower appellate Court dismissed the suit for not 
having valyed according to the market value. Held, that the market 
value of the property could net be taken by the lower appellate Court to 
be the value of the relief sought, as the plaintiff did not seek possession of 
the property, and that as the valuation of the relicf sought rested with the 
plaintiff and not the Court, and as in this instance the declaration of right 
claimed necessarily carried with it the consequential relief songht, of which 
the value was merely nominal, further Court-fees could not be demanded 
by the lower appellate Court from the plaintiff.—2 Al. 869. 


Certain immoveable property having been attached in execution of two 
Rent Court decrees, the wife of the judyment-debtor, under sec. 178 of the 
N. W. P. Rent Act (XII of 1881,) objected to the attachment, on the ground 
that the property had previously been conveyed to her by her husband under 
a deed of gift. The objection was disallowed, and she thereupon brought 
@ suit, with reference to the provisions of sec. 181 (UL) of the Rent Act, (1) 
to establish her right to the property, (2) to set aside the order passed on 
her objection. Held, that, looking at the nature of the reliefs sought, clauses 
(i) and (iii) art. 17, sch. ii of the Court Fees Act, 1870, were applicable, and 
that the plaintiff should pay a ten-rupec stamp on each of her claims.—6 
Al. 466. , 

The plaintiffs alleged in their plaint as follows :—Certain property 
having been attached in execution of a decree, their mother, the wife of tho 
judgment-debtor, objected to the attachment on the ground that the pro- 
perty had previously come into her possession under a transfer by sale in lieu 
of her dower debt. The plaintiffs’ mother died pending the determination 
of the objection, having devised her property to the plaintiffs. They suc- 
ceeded to the same, and certain other property, which also had been trans- 
ferred to their mother in lieu of her dower-debt, having been also attached 
in execution of the same decree, the plaintiffs objected to the attachment. 
The Court executing the decree passed orders disallowing both objections. 
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Upon these allegations the plaintiffs claimed to set aside both orders. They 
aid, with reference to cl. i., art. 17, sch. II of the Court Fees Act, 1870, a 
court fee of Rs. 20 on their plaint, but the Court of first instance held that 
this was not sufficient, and that the court fee should be calculated on the 
amount of the decree in execution of which the property had been attached. 
Heid that, looking at the nature of the reliefs sought, cl., i, art. 17, Sch. ii 
of the Court fees Act, 1870, was applicable, and that a ten rupees stamp in 
respect of each order sought to be set aside was payable.—6 Al. 341. 


Ileld that the court-fee payable on the plaint and memorandum of 
appeal in a suit under sce. 283 of the Civil Procedure Code praying (a) for a 
declaration of right to certuin property, and (b) that the said property might 
be released from attachment in execution of a decree, was Rs. 10 in respect 
of such of the reliefs prayed.—11 Al. 365. 
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ane wee ose eve Ten rupees. 










tion 527* of the 
game Code. 

90. Every pet- 
tion under the 
Indiaft Divorce 
Act, except pet- 
tion 44 of the 
same Act, and 
every memoran- 
dum of appeal 
under section 55 
of the same Act. 


Twenty Res. 


appeal under the 
Paris Marriage 
and Divorce Act, 
1865.T 





SCHEDULE III. 
ENACTMENTS REPEALED. 
[ Repealed by Act XIV. of 1870.} 


® Act XIV, of 1882, sec, 8 ¢ActIV. of 1869. + Act V. of 1866, 


[ 713 J 
SUITS VALUATION. 
ACT No. VII. OF 1887.* 


Passep oN tae Ilra Frpevary 1887. 


An Act to prescribe the mode of valuing certain suits for the purpose 
of determining the jurisdiction of Courts with respect thereto. 


Wuersas it is expedient to prescribe the mode of valuing certain 
suits for the purpose of determining the jurisdiction of Courts with 
respect thereto ; It is hereby enacted as follows :— 


rite. 1. This Act may be called the Suits 
Valuation Act, 1887. 





PARTI. 
Svuirs RELATING TO Lanp. 


2. This part shall extend to such tecal areas, and come into force 

Extent and commence- therein on such dates, as the Governor-General 

ment of Part I. in Council, by notification in the Gazette of 
India, directs. 


3. (1) The Local Government may, with the previous sanction 
of the Governor-General in Council, make 

Power for Local Govern- Siig 
ment to make rules deter- Yales for determining the value of land for 
mining value of land for purposes of jurisdiction in the suits mention- 


jurisdictional purposes. ed in the Court-fees Act, 1870, section 7, 


paragraphs Vv. and vi., and paragraph x., clause (d). 

(2) The rules may determine the value of any class of land, or 
of any interest in land, in the whole or any part of a local area, and 
may prescribe different values for different places within the same 


local area. 
4. Where a suit mentioned in the Court-fees Act, 1870, section 
7, paragraph iy., or Schedule IJ, article 17, 


Valuation ofreliefincer- tates to land or ati interest in land of which 


tain suits relating to land 
not to exceed the valuoof the value has been determined by rules under 


aaa the last foregoing section, the amount at which, 
for parposes of juriadiction, the relief sought in the suit is valued 
ehall not exceed the value of the land or interest as determined by 


those rules. 


* Thi t has been extended to Upper Burma (except the Shan States) under nec. 
Sof re “ghee ater Districts Act, 1874.—See Burma Gazette, 4th Aug. 1888, Pt. I., p, 363, 
and Gazette of India, 11th idem, Pt. 1, p. 871. 

+ Part 1. of the Act has, under sec. 2 been declared to extend to the Panjab, and 
to come into force therein on the first day of March 1889.—See Gazette of India, 28rd 


Feb. 1889, Pt I, Pp 107, 


714 SUITS VALUATION. [Secs, 6-11. 


Making and enforcement §. (1) The Local Government shall, be- 
of rales. fore making rules under section 3, consult the 
High Court with respect thereto. 

(2) A rale under that section shall not take effect till the expir- 
ation of one month after the rule bas been published in the local 
official Gazette. 

6. Onand from the date on which rules under section 3 take 

Repeal of section 14 of effect in any part of the territories under the 
the Madras Civil Courte administration of the Governor of Fort Saint 
Act, 1578. George in Council to which the Madras Civil 
Courts Act, 1878, extends, section 14 of that Act shall be repealed as 
regards that part of those territories. 





PART II. 

OruerR Suits. 
Extent and commence- 7. This Part extends to the whole of 
ment of Part II. British India, aud shall come into force on 


the first day of July 1887. 
8, Where in suits other than those referred to in the Court-fees 
Oourt-fee value and ju- Act, 1870, sec. 7, paragraphs v., vi., ix., and 
risdictional value to be the paragraph x., clause (d@), court-fees are pay- 
#-me in certain suits. able ad valorem under the Court-fees Act, 1870, 
the value as determinable for the computation of court-fees aud the 
value for purposes of jurisdiction shall be the same. 
9. When the subject-matter of suits of any class, other than 
Delenuination: of walne suits mentioned in the Court-fees Act, 1870, 
of certain suite by High section 7, paragraphs v. and vi., and para- 
Court. graph x., clause (d), is such that in the opinion 
of the High Coart it does not admit of being satisfactorily valued, the 
High Court may, with the previous sanction of the Local Government, 
direct that suits of that class shall, for the purposes of the Court-fees 
Act, 1870, and of this Act and any other enactment for the time being 
in force, be treated as if their subject-matter were of such value as 
the High Court thinks fit to specify in this behalf. 
10. [Repealed by Act XII. of 1891.) 


PART IIl. * 
SUPPLEMENTAL PROVISIONS. 

11. (1) Notwithstanding anything in section 578 of the: Code 
Procedure where objec- Of Civil Procedure, an objection that by rea- 
tion is taken on appeal or gon of the over-valuation or under valuation 
einai are ' saa 4. of a suit or appeal a Coart of first instance or 
ota aig jurisdictional parr lower Appellate Court which had not jarisdic- 
tion with respect to the suit or sppeal exercis- 





Sec. 12.] SUITS VALUATION. 715 


ed jurisdiction with respect thereto shall not be entertained by an 
Appellate Court onless— 

(a) the objection was taken in the Court of first instance at or 
before the hearing at which issues were first framed and recorded, or 
in the lower Appellate Court in the memorandum of appeal to that 
Conrt, or 

(b) the Appellate Court is satisfied, for reasons to be recorded by 
if in writing, that'the suit or appeal was over-valued or under-valued, 
and that the over-valuation or under-valuation thereof has prejudicially 
affected the disposal of the euit or appeal on its merits. 

(2) If the objection was tuken in the manner mentioned in clause 
(a) of sub-section (1), but the Appellate Court is not satisfied as to 
both the matters mentioned in clause (b) of that sub-section, and has 
before it the materials necessary for the determination of the other 
grounds of appeal to itself, it shall dispose of the appeal as if there had 
been no defect of jurisdiction in the Court of first instance or lower 
Appellate Court. 

(3) If the objection was taken in that manner, and the Appellate - 
Court is satisfied as te botk those matters, and has not those materials 
before it, it shall proceed to deal with the appeal under the rules ap- 
plicable to the Court with respect to the hearing of appeals ; but, if it 
remands the suit or appeal, or frames and refers issues for trial, or 
requires additional evidence to be taken, it shall direct its order to a 
Court competent to entertain the suit or appeal. 

(4) The provisions of this section with respect to an Appellate 
Court shall, so far as they can be made applicable, apply to» Court 
exercising revisional jurisdiction under section 622 of the Code of 
Civil Procedure or other enactment for the time being in force. 

(5) This section extends to the whole of British India, and shall 
come into force on the first day of July 1887. 

Wote. 

See I. L. R., 14 Madr. 183, noted under sec. 12 of Act III of 1873 
(Madras Civil Courts Act). 

12. Nothing io Part I. or Part IT shall 


P ding at Se ae 
Re lnacial i Part I, be constrned to affect the jurisdiction of any 


or Part IT. Court— 
(a) with respect to any suit instituted before rules under Part 1. 
applicable to the valuation of the suit take effect, or Part Il. has come 


into force, as the case may be, or 
(6) with respect to any appeal arising out of any such auit, 


[ 716 ] 
GENERAL STAMPS. 
ACT No. I. OF 1879. 


Passep on THe 1778 January 1879. 
(4s amended up to date.) 


An Act to consolidate and amend the law relating to Stamps. 
a 
CHAPTER I. 
PRELIMINARY. 


1. This Act may be called * The Indian 
Stamp Act, 1379 :” 


Local extent. It extends to the whole of British India ; 


And it shall come into force on the first 
day of April, 1879. 


Notes. 


This Act has been extended by Government of India, Notification, No. 
99 1/J, dated 22nd May 1879, to the Mysore territories, subject to the fol- 
lowing modifications— 


(a) for the words ‘‘British India’ and “Local Government” wherever 
they occur, the words ‘the territories of Mysore” and “Chief Commissioner 
of Mysore” shall be substituted respectively : 


(6) for the word ‘ April’ in the last paragraph of section one and in 
section five Clause (a), the word ‘June’ shall be substituted : 


(c) for Clause (7) & (8) respectively of section three, the following 
Clauses shall be substituted : 


“Chief Controlling Revenue Authority” means the Chief Commissioner 
or such officer as the Chief Commissioner may, from time to time, by No- 
tification, in the official Gazette, appoint in this behalf by name or in virtue 
of his office. 


‘‘ Collector” means a Deputy Commissioner and any officer whom the 
Chief Commissioner may, from time to time, by Notification in the official 
Gazette, appoint in this behalf by name or in virtue of his office. 


(d) for Section 46, the following section shall be substituted : 


The Chief Controlling Revenue Authority may state any case referred 
to it under Section 45 or otherwise corning to its notice, and refer suc!) case, | 
with its opinion thereon, to the Court of the Judicial Commissioner of 
Mysore or other Court exercising the functions of a High Court within the 
territories of Mysore. 


(c) in Sections 47, 48 and 49, for the words “ High Court or Chief 
Court,” the words ” Court of the Judicial Commissioner or Mysore or such 
other Oourt as aforesaid” shall be substituted: and 


(f) in Schedule II, No. 15(c) the words “in the Presidencies of Fort 


St. George and Bombay” shall be omitted.—Gasetieof India, 24th May 
1879, p. 373. 


Short title. 


Commencement. 
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2.* All rules made under the General Stamp Act, 1869, and then 
Saving of things done 10 force, shall, so far as they are consistent 
under former Act. with this Act, be deemed to have been made 
herennjer. And all references made to the General Stamp Act, 1869, 
in enactments passed subsequently thereto, shall be deemed to be made 
to this Act. 

3. In this act, unless there is something 
repugnant in the subject or context,— 

(1) ‘* Banker” includes a bank and any 
person acting as a banker : 

“ Bill of exchange.” (2) “Bill of Exchange” includes a hundi: 
(3) ‘* Bill of lading’? means any instrument signed by the owner 
of a vessel or his agent, acknowledging the 
receipt of goods therein described, and un- 
dertuking to deliver the same at a place and to a person therein men- 
tioned or indicated : 
“ Bond.” (4.) “ Bond” means— 

(u) any instrament whereby a person obliges himself to pay money 
to another, on conditioa that the obligation shall bea void if a specified 
act is performed, or is not performed, as the case may be; 

(5) any instrument attested by a witness, and not paysble to order 
or bearer, whereby a person obliges himself to pay money to another; 
and 


Interpretation clause. 


“Banker,” 


**Bill of lading.” 


(c) any instrament so attested whereby a person obliges himself 
to deliver grain or other agricultural produce to another : 

(5) * Chargeable” means, as applied to an instrument executed or 
first executed after this Act comes into force, 
chargeable under this Act, and, as applied to 
any other instrament chargeable under the law in force in British 
India, when such instrament was executed, or where several persons 
executed the instrument at different times, first executed : 


(6) Cheque” means ao bill of exchange 
“Oheque.” drawn on a banker and payable on demand : 

(7) “Chief Controlling Revenue Authority’? means, in the 

_ “Qhief Controlling Reve- Presidency of Fort St. George and the ter- 
nue Authority.” ritories respectively under the administration 
of the Lieutenant-Governors of Bengal and the North-Western Pro- 
vinces, “and the Chief Commissioner of Oudb,’’f the Board of Revenue; 
in the Presidency of Bombay, outside Sind and the limits of the town 
of Bombay, a Revenue Commissioner; in Sind, the Commissioner ; in 
thePanjab, the Financial Commissioner and elsewhere, the Local Gov- 


“Chargeable.” 


# Certain words, repealed by Act XII. of 1891, have here been omitted, 
+ The words quoted have been inserted by Act XX. of 1890, sec. 38. 
WI 
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ernment or such officer as the Local Government may, by notification 
in the official Gazette, appoint in this behalf by name or in virtue of 
his office : 
(8) “Collector” means, within the limits of the towns of Calcutta, 
greet Madras, and Bombay, the Collector of Cal- 
cutta, Madras, and Bombay, respectively and, 
without those limits, the Collector of a District, and includesa Deputy 
Commissioner and any officer whom the Local Government may, by 
notification in the official Gazette, appoint in this behalf by name or 


virtue of his office : | 
(9) “ Conveyance” means any instrument 


by which property (whether moveable or im- 
moveable) is transferred on sale: 
(10) “Duly stamped,”’ as applied to an instrument, means stamped, 
Uptecactauetle or written upon paper bearing an impressed 
a sactin tes stamp, in accordance with the law in force in 
British India when sch instrument was executed or first executed : 
(11) “ Instrament of partition” means any instrament whereby 
aiageswentalcasiiens co-owners of any property divide or agree to 
"divide such property in severalty, and in- 
cludes also a final order for effecting a partition passed by any Re- 
venue Aathority : 


** Conveyance.” 


, ‘: (12) Tease’ means a lease of immove- 
eens able property, and includes also— 

(a) a patta, 

(5) a kabuliyat or other undertaking in writing, not being a 
counterpart of a lease to cultivate, occupy, or pay or deliver rent for, 
immoveable property, | 

(c) any instrument by which tolls of any description are let, and 

(d) any writing on an application for a lease intended to signify 
that the appliction is granted : 

(18) “ Mortgage-deed” includes every instrument whereby, for 

7 the purpose of securing money advanced, or to 

aks in ea be advanced, by way of loan, or an existing or 
future debt, or the performance of an engagement, one person trans- 
fers, or creates, to or in favour of another, a right over specified pro- 


perty : 
=. (14) ** Paper’ includes vellum, parch- 
penet ment, or any other posteniat on which an ins- 
trument may be written : 
(15) “Policy of insurance’ means any instrument by which one 
ester person, in consideration of a premium, engages 
ee he indemnify another against loas, damage, or ~ 


liability arising from an unknown or contingent event : 


Sec. 3.] GENERAL STAMPS. 719 


It includes a life-policy, and includes also any writing evidencing 
the renewal of, for the purpose of keeping in force, a policy of fire- 
insurance in respect of which, and of the previous renewal whereof (if 
any), there has not already been paid the stamp-daty which would 
have been chargeable if the policy had originally been granted for a 
longer term than six months :# 

(16) “ Power-of-attorney” means any instrument (not charge- 
able with a fee under the law relating to 
court-feesf for the time being in force) em- 
powering a specified person to act in the stead of the person execut- 
ing it: 

: (17) ‘* Receipt” means any note, memorandum, writing, or ad- 
vertisement, whereby any money or any bill of 
exchange, cheque, or promissory note, is ac- 
knowledged to have been received, or whereby any other moveable 
property is acknowledged to have been received in satisfaction of a 
debt, or whereby any debt or demand, or any part of a debt or 
demand, is acknowledged to have been satisfied or discharged, or which 
signifies or imports any svch acknowledgment, whether the same is or- 
is not signed with the name of any person : 

' (18) ‘“‘Schedule’ means a schedule to 
this Act annexed : 

(19) ‘Settlement’? means any non-tes- 
SOU ERIERSS: tameutary disposition in writing, of moveable 


or immoveable property, made— 
* (a) in consideration of marriage, 
(UL) for the purpose of distributing property of the settler among 
his family or those for whom he desires to provide, or 
(c) for any religious or charitable purpose : . 
It includes an agreement in writing to make such a dispositian: 
(20) ‘* Vessel” means anything made for 
eee the conveyance by water of human beings or 
property : 
(21) “Written” and “ writing” inclade 
“Written,” “Writing.” = avery mode in which words or figures can be 
expressed upon paper. 
Notes. 
In the Negotiable Instruments Act (No. XXVI of 1881), sec. 3, 
“Banker” inclades also persons or & corporation or company acting as 


bankers. 
The position and functions of a banker aro described by Baron 


Ald 16 Q. B. 575) ag follows :—‘‘ The customer lends money to the 
eg a tase Ghana to repay that money, and whilst indebted 
® This clause has been substituted by Act I. of 1888, sec. 1. 
+ Bee Act VII. of 1870. 


“Power-of-attorney.” 


“Receipt.” 


‘“Schedule.”’ 
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to pay the whole or any part of the debt to any person to whom his creditor, 
the customer, in the ordinary way requires him to pay it. The ordinary 
mode of paying off the debt due from the banker is by honouring cheques 
and bills made payable at the bank, where he has authority from his cus- 
tomer for that purpose”.—Broom’s ‘Common Law,’ 6th Edition p. 465. 

A promise or order to pay is not “conditional,” by reason of the time 
for payment of the amount or any instalment thereof being expressed to be 
on the lapse of a certain period after the occurrence of a specified event 
which, according to the ordinary expectation of mankind, is certain to 
happen, although the time of its happening may be uncertain. 

The sum payable may be“ certain,” although it includes future in- 
terest or is payable at an indicated rate of exchange, or is according to 
the Course of exchange, and although the instrument provides that, on 
default of payment of an instalment, the balance unpaid shall become due. 

The person to whom it is clear that the direction is given or that pay-~ 
ment is to be made may be a “ certain person,” althongh he is misnamed 
or designated by description only. 

An order for the payment of money seems to mean an instrument of 
the nature of a mercantile instrument similar to a draft or cheque.—] 
N.-W. P. H.C. Rep., 143. . 

The ordinary praci:ce 4s this :—~When goods are sent on board ship, the 
master or person acting for him gives a receipt for them, the master after- 
wards signe 8 or 4 parts of a bill of lading; one of which is retained by 
the captain, another is transmitted to the consignee, the other or others 
being held by the consignor himself for his own secarity.—Broom’s Com- 
mon Law, 6th Edition, p. 501. 

English Definition :—An instrument under seal, whereby one person be- 
comes bound to another for the payment of a sum of money, or for the 
performance of any other act or thing. The person thus bound is called 
the ‘obligor,’ and he to whom the bound is given, the ‘obligee’ ; and this 
obligation may be either by or to one or several persons.—Broom’s Common 
Law, 6th Edition, p. 289. 

The absence of the certificate required by rule 5 (5) of the rules, dated 
Srd March 1882, issued by the Governor-Gencral in Council under sections 
9, 15, 17, 32, 51, and 56 of the Indian Stamp Act (Tof 1879) does not make 
the document in question not “duly stamped” within the intention of the 
Stamp Act. The non-compliance by the treasury officer or the stamp 
vendor with the direction to give such a certificate is not an act for 
which the person purchasing the stamp from him can be punished, by 
the invalidation of the stamp innocently bought by him, or under section 
61 of the Indian Stamp Act.—I. L. R., 18 Cal. 39. 

An entrance certificate granted under the rules of the Uncovenanted 
Service Family Pension Fund is a life-policy within section 3 (15) of the 
Stamp Act for an amount not exceeding Rs. ],000, and is therefore charge- 
able with a daty of 6 annas. Such an instrument is not within the scepe of 
section 25 (0) of the Stamp Act.—19 Cal. 499. : 

' The rule issued under the Stamp Act, 1879, requires that the part of 
an instrument which is written on plain sheets of paper attached to the 
stamped paper muat be attested by the parties executing, and by the wit- 
nesses to, the document :— Held (by majority) that the rule is wlira vires and 
inoperative for the purpose of declaring an instrument, written contrary to 
the provisions thereof, unduly stamped within the meaning of sec. 3 (10) of 
the Act.—8 Madr, 532, 
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In a document signed by the members of a Hinda family and attested 
by witnesses, which purported to be an account or list of the share of one 
member of the family in the family property it was revited that the parents 
of the family were to enjoy certain lands and that the outstanding debts 
should be divided at a future date.—Held, that this document was not 
liable to stamp duty as a partition deed.—7 Madr. 385. 


The omission of a stamp vendor to endorse on a stamped paper the 
particulars required by rule (9) of the revised rules published under secs. 
50 and 57 of the Indian Stamp Act, 1879, by the Government of Madras, 
with the approval of the Governor-General in Council, does not render a 
document “ not duly stamped” within the meaning of sec. 3 (10) of the 
Indian Stamp Act, 1879.—11 Madr. 877. 


Persons incorrectly purporting to be co-owners of certain property 
agreed to divide it in severalty by written documents : Held, that the ar- 
rangement fell within the definition of “instrament of partition” in the 
Stamp Act, 1879.—12 Madr. 198. 

R executed a document, by which he promised to pay on demand Re. 
10-12-0 with interest to S. R. The writer of the document and some others 
signed the document as witnesses :—Held, that the document was a bond 
and liable to stamp duty as such.—13 Madr. 147. 


Tn a suit on a promissory note for Rs. 4,300, which was executed on 
an impressed sheet bearing an impressed stamp with the word “hundi’’ at - 
the top and the words “three rupees” at the bottom of the impression :— 
Held, on its appearing that the instrument was correctly stamped as to the 
amount of duty, that the instrument was admissible in evidence.—14 
Madr. 32. 

The words ‘the final order’ used in the definition of an “instrument of 
partition” mean not an order authorizing a partition to proceed, but the 
order passed after partition has been mada declaring the various allotments 
of land.—2 Al. 664. 

The stamp duty chargeable under this Act on an instrument of par- 
tition is chargeable in respect of the entire property sought to be divided, 
and not merely in respect of that portion of it allotted to the applicant for 
partition.—2 Al. 664. 


The value of the property sought to be divided is to be computed with 
reference to its market value and not with reference to the Court Fees 
Act.—2Z Al. 664. ; 

The definition of the word ‘bond’ in the Stamp Act of 1869 is not 
exhaustive : the word ‘ includes’ in clause 5 of section 2 has an extending 
force, and does not Jimit the meaning of the term to the substance of the 
definition.—8 Cal. 534. ; 

An instrument containing & covenant to do a particular act, the 
breach of which is to be compensated in damages, is not a bond, and re- 
quires an eight annas stamp only.—8 Cal. 284. 

An attested instrument in which the obligor states that he borrowed a 
certain quantity of grain from the obligee and agreed to repay it at a fature 
time in greater quantity, isa bond within the meaning of 4 (6) of this sec- 
tion, although the instrument is silent as to the money value of the grain.— 
7 Bom. 137. 

Where an instrument bearing date the 24th September, 1881, stamped 
with an adhesive stamp of one anna, and attested, recited that an account 
was made up of the principal and interest due on a former bond executed 
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by the defendant ‘to the plaintiff, and that a certain sum was found due 
at the date of the instrument, the defendant promissing to pay interest at 
@ certaiz yate on the sum thus found due and pay the principal on Gemand, 
it was/held that the instrument was a bond within the definition of this 
Act.2-8 Bom. 297. 


A khatain the name ofa debtor acknowledging the receipt of the 
@Gnount advanced, and bearing the signature of the writer of the khata as 
Griter of it merely, heldto be an ackuowledgment only, and not @ bond, 
' within the meaning of section 3, clanse 4(b) of the Stamp Act I of 1879. 
— 14 Bom. 511. 

The co-sharers in an undivided Hindu family having under a written 
instrument agreed to divide the family property according to the terms of 
the award passed by the arbitrators, held, that the instrament was an agree- 
ment to divide the property in severalty, and was, therefore, a partition 
deed within the definition inclause 11 of section 3 of the General Stamp 
Act (I of 1879).—15 Bom. 677. 


The effect of Notification No. 2955 of the 1st December 1882, amend- 
ing the Rules made by the Governor-General in Council under sec. 9 of 
the Stamp Act (I of 1879) and published in Notification No. 1288 of the 3rd 
March 1882, is not to prohibit all promissory notes except those chargeable 
with a duty of 6, 10 ov 12 aanas being written on impressed sheets bearing 
the word ‘‘hundi.” A rule which says that certain promissory notes shall be 
written on impressed sheets bearing the word “hundt,” cannot be interpreted 
as enacting that other promissory notes shall not be written on impressed 
paper of the proper value if it happens to bear the word “ hundi.” A pro- 
missory note for an amount not exceeding Rs. 200, payable otherwise than 
on demand, but not more than one year after date, and requiring a stamp 
of two annas, is duly stamped if written on an impressed sheet of the value 
of two annas, though that impressed sheet bears the word “hundi.”—13 
Al. 66, 

One of the clauses of an instrument by which one party to the instru- 
ment bond bimself, in the event of a breach on his part of any of the con- 
ditions of the instrnment, to pay the other party thereto a penalty of Rs. 
5,000 being regarded as 9 “ bond” within the meaning of this Act, such ins- 
trument, if that clause were not so regarded, being an agreement oharge- 
able under the Act with a stampduty of eight annas, held (Stuart, C. J., 
dissenting) that the instrument was chargeable under sec. 7 of the Act, 
with the stamp duty leviable on a bond for Rs. 5,000. Per Stuart, C. J.— 
That for the purposes of this Act the penal clause in the instrument should 
not be regard separately as a bond, but simply as one of the several clauses 
making up the entire agreement, and the instrument was only chargeable 
with a stamp duty of eight annas.—12 Al. 654, 


The defendant having borrowed Rs. 50 from the plaintiff, gave him on 
the 9th November 1878, an instrument to the following effect :—“B (defen- 
dant, writes this ‘rokha’ in favor of A (plaintiff) for Rs. 50, cash received, 
to be repaid on the 13th November 1878, in the event of default, he shall 
‘pay interest at one Rupes per diem.” Held that such instrument was & “ pro- 
missory note” and not a “bond’’ or “an agreement.”—3 Al. 260. 


Where a document, purporting to be a conveyance, and for only one 
consideration, contains words which merely express, though very informally, 
the usual covenants for title which every properly drawn English con- 
veyance contains, those words cannot bo considered as constituting an in- 
demnity bond, so as to render the document liable to stemp duty as an 
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indémnity bond in addition to the stamp duty to which it is liable ag ® con- 
veyance.—1 Madr. 183, 

Where three executors of a will purported to convey by deed to one of 
them, in consideration of a sum of Rupees 10, a house to which the latter 
was entitled under the will, it was held that the deed having been drawn 
in the form of 2 conveyance, was liable to stamp duty as such.—7 Madr. 350. 

The words “ duly stamped” signify stamped or written upon paper be- 
aring an impressed stamp.—8 Cal. 721. 7 Cal. 256 approved. 

The definition of ‘ duly stamped,’ was supplied with the object of en- 
forcing the directions in regard to the mode of stamping instruments, non- 
fulfilment with which brings an instrnment within the penal provisions of 
Chapter, 4. 

The notification of the Government of India dated 8rd Maroh 1882, does 
not prohibit writing of an instrument on the reverse side of the stamp paper. 
—7 Madr. 176. 

A. Company agreed to pay £220,000 in five instalmenta for the cost of 
constructing a railway, on the terms, among others, that debentures on the 
railway should be handed over to the Company on each payment being 
made, and that in the event of theother party failing to perform his liabilities 
as to the construction of the railway, the Company should be entitled to sell 
the debentures, and also to recover damages and also to discontinue payments 
of the above instalments. It was also provided that the Company should be 
at liberty to retain £40,000 as compensation for risk, expenses, &c, The 
agreement was sealed with the seal of the Company in the presence of two 
Directors and the Secretary:— Held, that the instrument was liable to stamp 
duty asa bord for £220,000 under Act I of 1879.—15 Madr. 198, 

Ten mirasidars of village executed.an instrument authorizing the 
person therein mentioned to recover for them from their former agent the 
perquisites and other communal income appertaining to their mirasi rights, 
to cultivate their manioms, to distribute to them proportionately to their 
shares the profits of certain common land, &c. :— Held, that the instrument 
wag 2 powcr-of-attorney and should bear a stamp of Rs. 5.—15 Madr. 386. 

. Where a document, which was an award by four arbitrators, and pur- 
ported to divide certain property between two persons, was signed by the 
arbitrators, and also by the two co-shares by way of assent, it was held that 
it became an instrument of partition.—9 Bom. 50. 

An instrument authorizing & person to receive on behalf of another such 
sums as should become due in the course of the execution of a certain work 
is @ power of attorney.—3 Bom. 49. 

An entry made by a creditor in the khatia-book of the debtor, and 
signed by him for the payment of a sum of money in discharge of a debt is 
@ “receipt” within the meaning of seo. 3, cl. 17, and as such must be 
stamped under Art. 52 of Sch. 1—11 Cal. 267. 

The word “Settlement” as defined in section 3 of the Indian Stamp Act 
suggests the creation of a separate interest in favour of several persons who 
may have a legal or moral claim on the settler or for whom he may desire 
to make a provision :—Held therefore, that where, because of natural affec- 
tion, a person bestowed upon his sister and hor son certain land, the doou- 
ment was liable to stamp duty as a gift and not as a settlement.—7 Madr. 
A document executed by A, an Abkari renter stipulating that in con- 
sideration of Rs, 2,000 advanced by 5, the whole managment, of the Ab- 
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kari farm should reside ia B and that the parties should each havea half 
sbare and be respectively entitled and liable to profit and loss in respect of 
his share, was held to be a partnership agreement.—1 M. H. C. Rep., 266. 

The term ‘bond’ is so framed as to include instruments baving the 
conditions of tho native ‘khatta’ or ‘tamassuk.’ Those instruments differ 
rom the ordinary promissory note in this respect that they are invariably, 
accordingto existing practice, attested by witnesses.-F. J. Dawe’s Revenue 
Code, 3rd Edition, p. 366. | 

An instrument to the following effect :On the 4th December 1861, A 
and Co, bind ourselves to pay with interest to you B & Co., Rs, 566-.10-0, 
being the balance of dealings held with your firm and the amount received 
from you this day on account of stamps— Held, to be neither a bond nor a 
handi but to be in the nature of a promissory note.—1M. H.C. RB, 152. 


Certificates of sale issued under sections 35 and 40 of Madras Act 
VITI of 1865 are not conveyances subject to stamp duty—8 M. H.C. B., 112. 

As to whether registry in the name of a purchaser at a revenue sale 
can be delayed until the purchaser pays for the stamp now required for the 
certifivate, the Board considered that all the Collector can do is to delay 
the issue of the certificate.-—Board’s Pros, 30th June 1879, No. 1,903. 

All registering officers apppointed under Act III of 1877, have been 
appointed Collectors for the purposes of section 15.—Fort St. George Gazette 
12th August 1879. 

An agreement by the executant to pay a woman Rs. 24 annually ata 
monthly rate of Rs. 2 for her maintenance and Rs. 5 to buy two cloths for 
her every year, on a stamp of 8 annas, was considered correctly stamped 
and not to come under the definition of a settlement.—Bd.’s Pro., 22nd 
October 1879, No. 3,002, 


Schedles to beread as 4. The schedules ana everything therein 
Part of Act.” contained shall be read and construed as part 
of this Act, 





CHAPTERII. 
STaMP-DUTIES. 
1.—Of the Liability of Instruments to Duty. 
5. Subject to the exemptions contained in the second schedale, 
Yostruments chargeable the following instraments shall be chargeable 
with duty. with duty of the amount indicated in the first 
sehedule as the proper duty therefor respectively, that is to say— 

(a) every instrament mentioned in the first schedule, and which, 
not having been previously executed by any person, is executed in 
British India on or after the first day of April 1879 ; 

(b) every bill of exchange, cheque, or promissory note drawn or 
made out of British India on or after that day, and accepted or paid, 
or presented for acceptance or payment, or endorsed, transferred, or 
otherwise negotiated, in British India ; and 

(c) every instrument (other thana bill of exchange, cheque, or 
promissory note) mentioned in the first schedale, which, not having 
been previously executed by any pergon, is executed out of British India 
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on or after that day, relates to any property situate, or to any matter 
or thing done or to be done, in British India, and is received in British 
India. 


Notes. 

Under the Stamp Laws both in England and kere it is settled that 
the stamp is ascertained by the sum actually due at the time of taking the 
security and not by any snm with accretions to become due in future for 
the use of the money.—I. L. R., 1 Madr. 878. 

If a bill of lading for goods shipped at a port beyond the territories of 
British India is received by a consignee in [ndia and is used by him for 
the purpose of reclaiming the goods or otherwise, such bill of lading re- 
quires to be stamped under Art, 12, Sch. I.—Board’s Pros., 7th December 
1881, No, 3, 117. 

An assignment by a Civil Court in Ceylon of the purchase of a mor- 
tage deed relating to immoveable property in the District of Madura falls 
under section 5, cl. (c).—Board’s Pros., 27th July 1881, No. 1,510. 


6. Where, in the case of any sale, lease, mortgage, or settlement, 
Several inetrumentansed Several instrumeuts are employed for com- 
in single transactions. pleting the transaction, the principal instru- 
ment only shall be chargeable with the duty prescribed for the con- 
veyance, lease, mortgage, or settlement in the first schedule, and each 
of the other instruments shall be chargeable with a duty of one rupee, 
ivstend of the daty (if any) prescribed for it in that schedule. 

The parties may determine for themselves which of the instru- 
ments so employed shail, for the purposes of this section, be deemed 
to be the principal instrument. _ 

Notes. 

A document, however which was intended to alter the terms of a lease 
which had been duly executed,stamped, and registered eightcen days before, 
was held to be a substitution of the original lease, and as such requiring to 
be stamped as a lease itself, for it was “ not merely a paper which 1s to be 
taken in connection with another paper that has already been stamped in 
order to supply what is deficient in that paper, « e., such that the two 


must be taken together in order to arrive at the agreement of lease which 
was originally come”.—20 W. R., 36 (B. D. Jha v. M. P. Dobain). 


The document marked A was a document on a three-rupee stamp paper 
executed by Hanmapa to one Venkatidas purporting to convey to him 
certain immoveable property absolutely, for the consideration of Rs. 275. 
On the same deed of sale Ramapa, the undivided nephew of the executant, 
endorsed his consent to the sale. Held, that the endorsement of consent 
and the conveyance were several instruments employed to complete a, 
transaction within the contemplation of section 6 of the Stamp Act I of 
1879, and the consent ought to have been written on a separate stamp 
paper of the value of one rupee. The document B was a document ona 
ten-rupee stamp paper executed by the executant Mallapa to one Devapa 
whereby Mallapa after reciting the fact of his having adopted Davapa, 
constituted him the heir to his interest in the undivided family property, 
and declared him to be the sole owner thereof as the executant’s adopted 
son. On the same document Balva, the mother of Devapa, and his father 
Parmeshvarapa endorsed separately their consent tothe adoption, Held, 


i $l 
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that B iteelf was not an instrument conferring an anthority to adopt and, 
therefore, not chargeable under article 38 of Schedule I of 1879 or under 
any other article. The endorsements, therefore were not chargeable with 
any stamp duty.—I. L. B., 18 Bom 281. 
4%. Avy instrument comprising or relating to several distinct 
Instruments relating to Matters shall be chargeable with the aggre- 
several distinct matters. §§ gute amount of the daties with which separate 
instruments, each comprising or relating to one of snch matters, would 
be chargeable under this Act. 

Subject to the provisions of the first clause of this saction, an 
Tustra mente coming wih: instrument so framed as to come within two 
in several desciptions in Or more of the descriptions in the first sche- 
Bchedule I. dule shall, where the duties chargeable there- 
under are different, be chargeable only with the highest of such 
duties ; but nothing herein contained shall render chargeable with 
duty exceeding one rapee a counterpart or duplicate of any instrnment 
chargeable with duty, and in respect of which the proper duty has 
been paid. 

Notes. 

Held, that though the arrangement intended to be effected was partly 
a lease and partly an usuafructuary mortgage, yet the instrument came 
within the provisions of sec. 7, para. 2 of the Stamp Act, and should be 
stamped as a mortgage only.—I. L. R., 8 Cal. 254, 

Sixteen persons borrowed a quantity of rice from the plaintiff, and exe- 
cuted to him a bond for the debt, showing how much rice had been bor- 
rowed by each of them. They did not bind themselves to repay the entire 
debt jointly and severally. Held, that the instrument should be regarded 
aa comprising sixteen distinct contracts so as to fall within the purview of 
this section aud should be stamped accordingly.—10 Bom. 47. 

See I. L. R., 15 Madr, 386, noted under sec. 3. 

Power to reduce or remit 8. The Governor-General in Council may, 
duty. by order publish in the Gazette of India ; 

(a) reduce or remit, whether prospectively or retrospectively, 
in the whole or any part of British India, the duties with which any 
instruments or any particular class of iustrnments, or any of the instru- 
ments, belonging to such class, or any instruments when executed by 
or in favour of any particular class of persons, or by or in favour of any 
members of such class, are chargeable, and 

(b) cancel or vary such order to the extent of the powers hereby 
given. 

B.—Of Stamps and the mode of using them. 
9. Except as otherwise expressly provided in this Act, all daties 
: _. with which any instruments are chargeable 
patiae haw to he: Pee ghatl be paid, and such payment shall be indi- 
cated on such instruments by means of stamps— 
(a) according to the provisions herein contained, or 
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(b) when no such provision is applicable thereto—as the Gover- 
nor-General in Council may by rule direct. 3 

The rules made under this section may, among other matters, 
regulate— 

(1) in the case of each kind of instruament—the description of 
stamps which may be used, 

(2) in the case of instruments stamped with impressed stamps— 
the number of stamps which may be used, 

(3) in the case of hundis—the size of the paper on which they 
are written. 

Notes. 

In a suit on a promissory note for Rs. 4,300, which was executed on an 
impressed sheet bearing an impressed stamp with the word “hundt” at the 
top and the words “three rupees” at the bottom of the impression :—Held, 
on its appearing that the instrument was correctly stamped as to the amount 
of duty, that the instrument was admissible in evidence.—I. L, R., 14 
Madr, 32. 

See I. L. R., 13 Al. 66, noted under sec. 3. 

10. The following instruments may be 
stamped with adhesive stamps, namely :— — 

(a) instruments chargeable with the duty of one anna, except 
parts of bills of exchange payable otherwise than on demand and 
drawn in sets ; 

(>) bills of exchange, cheques, and promissory notes drawn or made 
out of British India ; 

(c) entry as an advocate, vakil, or attorney on the roll of a High 
Court ; 

(2) notarial acts ; and 

(e) transfers by eudorsement of shares of public Companies and 
Associations. 


Uso of adhesive stamps. 


Notes. 

A hundi for a sum of Rs. 380, payable otherwise than on demand, can- 
not be stamped with an adhesive stamp.—I. L. R., 2 Madr. 173. 

The words “drawn or made out of British India” in cl. b of this section 
apply to the eutire clause.—-2 Madr. 173. 

The use of adhesive stamps has been permitted in the case of notarial 
acts and entries of the names of advocates, vakils or attorneys of the High 
Court, because the privilege could safely be conceded as the stamp would 
be affixed by somebody responsible to the Government in some way or other. 
The use of adhesive foreign bill stamps with the word ‘Notarial’ over-print- 
ed for stamping notarial acts under this clansc, is authorized.—Govern- 
ment of India Notification, No. 2,751, dated 15th September 1879. 

11. Whoever affixes any adhesive stamp to any instrument 

Cancellation of adhesive chargeable with duty, and which has been 
stamps. executed by any person, shall, when affixing 


such stamp, cancel the same so that it cannot be used again ; 
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and whoever executes any instrument on any paper bearing an 
‘ adhesive stamp shall, at the time of execution, unless such stamp has 
been already cancelled in manner aforesaid, cancel the same so that it 
cannot be used again. 

Any instrument bearing an adhesive stamp which has not been 
‘cancelled so that it cannot be used again sha}l, so far as such stamp is 
concerned, be deemed to be unstamped. 

12. Every instrument written upon paper stamped with an 

ibe fusteammntstanieed impressed stamp shall be written in such 
with impressed stamps are manner that the stamp may appear on the 


ta be written, face of the instrament, and cannot be used 
for or applied to any other instrument. 
Note. 


This instruction by the I. G. Registration appears opposed to the fol- 
lowing ruling ; Ina bond engrossed on a stamp paper of sufficient value, 
the contract of the principal was writing first, and after his signature fol- 
lowed the contract of the surety, signed by the latter. The document com- 
menved, on the side other than that on which the stamp was impressed, 
and terminated on the sid: impressed with the stamp. The stamp was not in 
any way defaced, nor was the paper so written as to admit of the stamp be- 
ing used again. Held, that the bond constituted only one instrument, and 
Wus properly stamped, not being open to objection. under secs. 7, 12, 13 
und 1+ of this Act, The construction of the words ‘on the face of the ins- 
trument,’ considered.—1. L. B., 5 Bom. 188. 


13. No second instrument chargeable with duty shall be written 

Only one instrament to Upon a piece of stamped paper upon which an 
be on sumo stamp. — instrament chargeable with duty has already 
been written : provided that nothing in this section sball prevent avy 
endorsement which is duly stamped or is not chargeable with duty 
being made upon any instrument for the purpose of transferring 
any right created or evidenced thereby, or of acknowledging the 
receipt of any money or goods the payment or delivery of which is 


secured thereby. 
Notes. 

in a suit by plaintiff to recover possession of certain immoveable pro- 
perty under a deed of sale executed to him by the defendant’s father while 
Regulation XVIII of 1827 was in force upon one-anna stamp-paper, a ques- 
tion having arisen as to what stamp duty the deed should bear for the 
purposes of the suit, it was referred to the High Court. Held, that the deed 
was sufficiently stamped under clause 2, sec 12 of Regulation XVIIT of 
1827 ; but the plaintiff could not obtain on it a judgment for a sutra or value 
beyond what was covered by that stamp, unless he paid an additional 
stamp duty and penalty, which the Court might allow him todo—I. L. 
K., 10 Bom. 239. 

A bond stipulated that for the consideration of a loan of Rs. 80, the 
debtor should deliver to the oreditor on a future day “800 arris of grain 
valued at Rs. 10 per 100 arris.” The bond was engrossed on an 8 anna 
Stamp paper. In a suit on the bond for the recovery of 800 arris at 4 
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arris per rupee or ifs price, Re. 200 :—dHeld, that the bond was adequately 
stamped.— 13 Cal. 268. | 

See [. L. R., 13 Bom. 281, noted under sec, 6. 

i eteaiantcee peace 14. Every instrument written in con- 
trary to section 18 or 18 travention of section 12 or 18 shall be deemed 
deemed unstumped. to be unstamped. 

Note. 

In the cases of a document written on two stamps of the aggregate 
value chargeable on it, the Board in deciding what amount of deficient 
stamp duty should be recovered, considered that on the analogy of sec. 14, 
the instrament must be deemed to be unstamped and the full duty levied ; 
it being open to the parties to execute a new instrument duly stamped and 
to apply for a refund of the value of the stamp papers under sec. 51, ol. 
(d) (6).—Bd.’s Pros, No. 94, dated 17th January 1880. 

15. Where the duty with which an instrument is chargeable, or 

its exemption from duty, depends in any man - 
panptieng Gat: ner upon the duty actually paid in respect of 
another instrnment, the payment of such last-mentioned duty shall, if 
application be made in writing to the Collector for that purpose, and on 
production of both the instruments, be denoted upon such firat-mention- 
ed instrument in such manner as the Governor-General in Council may 
by rule prescribe. 

Note. 

Applications made to Sub-Registrars to denote the stamp duty on an 
instrument under this section do not require to be stamped as there is no 
provision in the Court Fees Act to impose the daty.—G. O., 14th Oct. 
1879, No. 2,646. 

C.—Of the time of Stamping Instruments. 


16. All instruments chargeable with duty, and executed by any 
Instruments executed in Person in British India, shall be stamped be- 
British India. fore or at the time of execution. 


Notes. 

In all cases in which the Civil Courts find any document, which comes 
before them, to have been stamped after its execution in contravention of 
law, they will give a copy of their judgment to the Government Pleader, 
with a view to the prosecution, if necessary, by the revenue authorities, of 
the parties concerned in such after-stamping. Cal., H.C. C.0O., No. 5, dated 
25th March 1876. 

A receipt (dated 1887) stamped subsequently to execution, but before 
production in Court, was tendered in evidence. Held the document was in- 
admissible. Sec. 34 of Act I of 1879 requires instruments chargeable with 
duty to be ‘duly stamped’ which in this case meant ‘ stamped before or at 
the time of execution,’ as laid down by sec. 16 of the Act.—13 Bom. 484. 

17. Every instrument chargeable with duty executed only ont of 

| British India, and not being a bill of exchange, 

Iostruments other than : 
bills, cheques, and notes cheque, or promissory note, may be stamped 
a out of British within three months after it has been firat re- 


ceived in British India ; or, where such ins- 
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trnment cannot, with reference to the description of stamp prescribed 
therefor, be duly stamped by a private person, if may be taken with- 
in tbe said period of three months to the Collector, and he shall stamp 
the same, in such manner as the Governor-General in Council may by 
rule prescribe with a stamp of such value as the person so taking such | 
instrament may require and pay for. 

Notes. 

In the case of an agreement first execated in England by A. and B., 
and O, the senior partner in the firm, and stamped with the stamp required 
by English law for agreement executed in England ; and subscquently exe- 
cuted in India, by D. and H., the other two partners, but not stamped with 
an Indian stamp, it was held, that the agreement was liable to Indian 
stamp duty, and was not admissible in evidence unless and until the proper 
stamp duty and penalty were paid.—I. L. R., 1 Madr. 134, 

A document comprising an assignment of the executant’s interest under 
a will, and alsoa power-of-attorney, was executed on 26th May 1862 in 
Australia. It was sought in 1890 to use the document in Madras, but it 
was not stamped :—Held, that no penalty could be levied upon it under the 
Stamp Act of 1879.—14 Madr, 255, 

18. The first holier in British India of any bill of exchange, 

Bille, cheques, and notes Cheque, or promissory note drawn or made out 
drawn outof British India. of British India, shall, before he presents the 
same for acceptance or payment, or endorses, transfers, or otherwise 
negotiates the same in British India, affix thereto the proper stamp, 
and cancel the same : 

Provided that if, at the time, any such bill, cheque, or note, comes 
iuto the hands of any holder thereof in British India, the proper adhe- 
sive stamp is affixed thereto and cancelled in manner prescribed by 
section 11, and such holder has no reason to believe that such stamp 
was affixed or cancelled otherwise than by the person and at the time 
required by this Act, such stap shall, so far as relates to such holder, 
be deemed to have been daly affixed and cancelled. But nothing oon- 
tained in this proviso shall relieve any person from any penalty incur- 
red by him for omitting to affix or cancel a stamp. 


D.—Of Valuations for Duty. 
19. Where an instrament is chargeable with ad-valorem daty in 
Conversion of amount "espect of an amount expressed in pounds 

expressed incertain curren- sterling, pounds currency, francs, or dollars, 
see such duty shall be calculated on the value of 
such money in the currency of British India according to the following 
scale :— 

One pound sterling or pound currency is equivalent to ten rupees: 

One hundred francs are equivalent to forty rupees : 

One Mexican or China dollar is equivalent to two rapees four 
BDDas. 
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20. Where an instrament is chargeable with ad valorem duty in 
Conversion of amonnt 'e8pect of any money expressed in any other 
expressed in other foreign foreign or colonial currency, such duty shall 
verre be calculated on the value of such money in 
the currency of British India according to the current rate of exchange 
on the day of the date of the instrument. 


21. Where an instrument is chargeable with ad-valorem duty in 
Stock and marketable ‘'eSpect of any etock or of any marketable 
securities how to be va- security, such duty shall be calculated on the 
lued. value of sach stock or security according to the 
average price thereof on the day of the date of the instrument, 


22. Where an instrument contains a statement of current rate of 
hace Tar HLA tae ek exchange, or average price, a8 the case may 
rate of exchange or aver- require,and is stamped in accordance with 
i tae such statement, it shall, sofaras regards the 


subject-matter of such statement, be presumed, until the contrary is 
proved, to be duly stamped. 


23. Where interest is expressly made payable by the terms of an 
Instraments reserving instrument, such instrament shall not be 
interest. chargeable with duty higher than that with 
which it would have been chargeable, had no mention of interest been 
made therein. 
Notes. 

The provisions of this section were doubtless intended by the Legisla- 
ture to apply as well to transfers of property subject to non-marketable 
securities as to the conveyances or other instruments originally stipulating 
for the payment of interest. If in a mortgage itself interest were expressly 
made payable, stamp duty would not be leviable on that mortgage in res- 
pect of such interest, by virtue of this section. But the benefits of this section 
are not limited to the mortagage itself, or other instrument, by which the 
interest was originally made payable. Where property is transferred expres- 
sly subject to a mortgage or other incumbrance, the transferee, or such other 
person as pays the stamp duty on the document of transfer would be en- 
titled to tho benefit of this section, if, in such document of transfer, it were 
expressly mentioned that the transfer is made subject to interest already 
due, or thereafter to accrue due onthe mortgage or other incumbrance, sub- 
ject to which the transfer is expressly made.—I. L. R., 2 Bom. 574 & 575. 


See I. L. R., 5 Bom. 470, noted under sec. 24. 


24. Where any property is transferred to any person in con- 
H _  Sideration, wholly or in part, of any debt due 
ow transfer in consi- : if : ‘ 

deration of debt, or sub- to him, or subject, either certainly or con- 
ject to future payment, tingently, to the paymentor transfer of any 
eee money or stock, whether being or constitating 
a charge or incumbrance upon the property or not, such debt, money, 
or stock, is to be deemed the whole or part, as the case may be, of the 
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consideration in respect whereof the transfer is chargeable with ad- 
valorem duty, 
Notes. 


Where property is sold subject toa mortgage or other charge, the 
payment of such mortgage or charge forms, ander ordinary circumstances, 
no part of the consideration money for the purchase. The stamp duty 
payable on & document conveying such a property, isan ad valorem duty 
on the amount of the money paid as consideration for the sale—I. L. R., 
10 Cal. 92. 

The stamp duty payable on a certificate of sale is not governed by this 
section, but by the express, provisions of art. 16, Schedule I.—5 Madr. 18. 

This section applies to cases in which the purchaser undertakes a li- 
ability, and his undertaking in such cases no doubt forms part of the con- 
sideration. I¢ is one thing to make the sale subject to, in the sense of ac- 
companied by, a condition to discharge a mortgago; it is another to sell 
property.subject to a mortgage, that is to say, to sell the interest remain- 
ing in the mortgagor without imposing on the purchaser any personal 
obligation.—7 Madr. 421. 

Where a certificate of sale, granted to tho purchaser of property sold 
by public auction under a» order of Court, has expressly set out that such 
sale is made subject tothe mortgage right of a third party, the principal 
sum (but not the interest) due at the time of sale on such mortgage is to 
be deemed “part of the considoration in respect whereof the transfer is 
chargeable with ad-valorem duty” under section 24 ; so that the whole con- 
sideration in respect of which such sale is, under Articles 16 and 2) of 
Schedule I, liable to stamp duty, is the sam of the purchase-money and 
the principal money so due on the mortgage. Tho certificate of sale, there- 
fore, whenever it ia possible, should set out the exact amount that is due, af 
the time of the sale, in respect of the principal sum secured by the mort- 
gage.—-5 Bom. 470. 

Where under an instrument a mortgagor relinquished his title to the 
mortgaged property in favour of the mortgagee and also agreed to pay the 
Government assessment until the transfer of the land to the name of the 
mortgagee-purchaser in the Collector’s books. Held, that such an instrument 
‘was & conveyance of which the amount of the consideration calculated ac- 
cording to section 24 of the General Stamp Act (1 of 1879) was the origi- 
nal mortgage amount plus the amount mentioned in the instrument. Held, 
also, that the instrument was an agreement to pay assessment until the land 
conveyed was transferred in the Colleotor’s books, and as such should bear 
the additional stamp for an agreement, namely anvas eight.—15 Bom. 675. 


25. Where an instrument is executed to secure the payment 
Valuation in case of an. Of an annuity, or other sum payable periodi- 
nuity, &o. cally, or where the consideration for a con- 
veyance is an annuity or other sam payable periodically, the amount 
secured by such instrament, or the consideration for such conveyance 
(as the case may be), shall, for the purposes of this Act, be deemed to 
(2) Where the sum is payable for a definite period so that the 


total amount to be paid can be previously ascertained—such total 
‘amount; | 
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(4) where the sum is payable in perpetuity or for an indefinite 
time not terminable with any life in being at the date of such ins- 
trament or conveyance—the total amount which, according to the 
terms of such instrument or conveyance, will or may be payable 
during the period of twenty years next after the date of such ins- 
trument or conveyance ; and 

(c) where the sum is.payable for an indefinite time terminable 
with any life in being at the date of sach instrument or conveyance— 
the total amount which will or may be payable as aforesaid during the 
period of twelve years next after the date of such instrument or con- 
veyance. 

wote.—See I. L. R., 19 Cal. 499, noted under sec. 3. 

26. Where the amonnt or value of the sabject-matter of any 

Seaton. where walan ot instrament chargeable with ad-valorem duty 
subject-matter is indeter- cannot be, or (in the case of an instrument 
mipate. executed before this Act comes into force) 
could not have been, ascertained, at the date of its execution or first 
execution, nothing shall be claimable under such instrument more 
than the highest amount or value for which, if stated in an instroment 
of the same description, the stamp actually nsed would, at the date of 
such executiou, have been sufficient. 

Notes. 


In the case of a lease for 3 years, if the lease bore an optional stamp by 
reason of the actual value not being then payable, the lessor can recover 
only for the first year a sum that the stamp could comprise. But his rights 
to recover a larger sum for the subsequent years is not affected thereby.— 
I. L. R., 3 Madr. 342, 

In the case of a document purporting to be the transfer of an interest 
which the execntant has in the sumof Rs. 4,500, deposited in the High 
Court of Madras, as security for his costsin an appeal pending before the 
Judicial Committee of the Privy Council in favour of the claimant, the 
Registrar was of opinion that the document fell under the definition of 
conveyance given in section 3 and should therefore have been drawn up 
on a stamp of Rs. 45, under Article 21, Schedule I. The Board ruled that 
as the document may be stamped at the discretion of the parties under 
the provisions of section 26, it was not insufficiently stamped within the 
meaning of section 33.—Board’s Pros., 2nd August 1879, No. 2,205, 


27. The consideration (if any) and all other facts and circur:- 
Facts affecting dnty to stances affecting the chargeability of auy in- 
be set forth in instrament. gtrgment with duty, or the amount of the duty 
with which it is chargeable, shall be fully and troly set forth therein. 
28. (a) Where any property has been contracted to be sold for 
Disektinneelte duteia one consideration for the whole, and is con- 
case of certain conveyan- veyed to the purchaser in separate parts by 
oor different instruments, the consideration shall 
be apportioned in such manner as the parties think fit, so that a dia- 
ui 92 
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tinct consideration for each separate part is set forth in the conveyance 
relating thereto, and such conveyance shall be chargeable with ad- 
valorem duty in respect of such distinct consideration. 


(}) Where property contracted to be purchased for one con- 
sideration for the whole by two or more persons jointly, or by any 
person for himself and others, or wholly for others,is conveyed in parts 
by separate instruments to the persons by or for whom the same was 
purchased, for distinct parts of the consideration, the conveyance of 
each separate part shall be chargeable with ad-valorem duty in res- 
pect of the distinct part of the consideration therein specified. 


(c) Where a person having contracted for the purchase of any 
property, bat not having obtained a conveyance thereof, contracts to 
sell the same to any other person, and the property is in consequence 
conveyed immediately to the sub-purchaser, the conveyance shal) be 
chargeable with ad-valorem duty in respect of the consideration for 
the sale by the original purchaser to the sub-purchaser. 

(7) Where a pers»n having contracted for the purchase of any pro- 
perty, but not having obtained a conveyance thereof, contracts to sell 
the whole, or any part thereof, to any other person or persons, and the 
property is in consequence conveyed by the original seller to different 
persons in parts, the conveyance of each part sold to a sub-purchaser 
shall be chargeable with ad-valorem duty in respect only of the con- 
sideration paid by such sub-purchaser, without regard to the amount 
or value of the original consideration, and the conveyance of the resi- 
due (if any) of such property to the original purchaser shall be charge- 
able with ad-valorem duty in respect only of the excess of the original 
consideration over the aggregate of the considerations paid by the sub- 
purcharsers : 

Provided that the duty on such last-mentioned conveyance shall in 
no case be less than one rupee. 


(ec) Where a sub-purchaser takes an actual conveyance of the in- 
terest of the person immediately selling to him, which is chargeable 
with ad-valorem duty in respect of the consideration paid by him, and 
is duly stamped accordingly, any conveyance to be afterwards made to 
him of the same property by the original seller shall be chargeable 
with a duty equal to that which would be chargeable on a conveyance 
for the consideration obtained by such original seller ; or, where such 
duty would exceed five rupees, with a duty of five rupees. 


E'.—Duty by whom payable. 


29. In the absence of an agreement to 
the contrary, the expense of providing the 
proper stamp shall be borne— 


Dutics by whom payable. 
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(a) in the case of any instrament described in numbers 2, 11, 13, 
14, 24, 28, 29, 30, 44, 53, 54, 55,57, and 60 (a) and (b) of the first 
schedule—by the person drawing, makiog, or executing such instru- 
ment : 


(b) in the case of a policy of insurance—by the insured : 

(c) in the case of a conveyance—by the grantee : in the case ofa 
lease or agreement to lease—by the lessee or intended lessee : 

(d) in the case of a counterpart of a lease—by the lessor : 


(¢) in the case of an instrament of partition—by the parties there- 
to in proportion to their respective shares iu the property comprised 
therein, or, when the partition is made in execution of an order passed 
by a Revenue Authority, in such proportion as such Authority directs: 


(7) in the case of an instrament of exchango—by the parties in 
egual shares ; and 

(7) in the case of a certificate of sale—by the purchaser of the pro- 
perty to which such certificate relates. 


Notes. 


In tho absence of any provision to tho contrary, the Board are of opinion 
that tho granter should be held liable for the stamp duty on the duplicate 
or counterpart of a deed of conveyance.—Bvard’s Pros., 26th May 1880, 
No. 715. 

In the case of surrender of a lease, and in the absence of an agree- 
ment between the parties, the lessor to whom it is surrendered, is consider- 
ed by the Board to be the proper party tv bear the stam p-duty, but should the 
document evidencing the surrender have beeu impounded and sent to the 
Collector under sec. 30, he should look for payment of the penaly and in- 
sufficient stamp to the person from whose custody the documeni camo into 


the hands of the Registering officer.—Jbid., 6th January 1880, No. 15. 


The question whether, on an application for partition, the stamp duty 
should be chargeable only on the portion allotted to the applicant, or on 
the whole value of the original undivided property, was decided in favour 
of the latter course. Srvart, C. J., said— By the expression ‘ the parties 
thereto’ must be understood not merely tho party or parties applying for parti- 
tion, but the whole co-sharers, who must necessarily be parties in the parti- 
tiou- proceedings and equally bear the proper stamp-duty” Spankin, J.: “The 
property comprised in the instrument of partition has to be valued, and the 
parties thereto contribute towards the expense of tho stamp in proportion to 
their shares in the property. If a stamp of one hundred rupees was requir- 
ed,and the property was worth ten thousand rupees, and five shareholders, 
being co-owners, divided, or agreed to divide, in severalty, tho proportionate 
value of their shares would be two thousand rupees each, and each one would 
pay the duty on two thousand rupees, unless there was an agreement to tho 
contrary, or where a Revenue authority had directed othcrwise in a partition 
made under his orders. The last part of cl. (e), sec. 29 of the Act, gives the 
Revenue-officer full authority in the matter, and the ‘ final order’ is the in- 
strament of partition.”—I. L, R., 2 Al., pp. 666-9, 
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CHAPTER III. 
ApsupicaTion as To Stamps. 

30. When any instrament, whether executed or not, and whether 
Adjudication as to proper Previously stamped or not, is brought to the 
stamp. Collector, and the person bringing 16 applies 
to have the opinion of that officer as to the duty (if any) with which it 
ia chargeable, and pays a fee of such amount (not exceeding five 
rapees, and not less than eight Annas) as the Collector may in each case 
direct, the Collector shall determine the duty (if any) with which, in 

his judgment, the instrument is chargeable ; 

and may, for that purpose, require to be furnished with an ab- 

Collector may call for Stract of the instrument, and also with such 
abstract and evidence. affidavit or other evidence as he may deem ne- 
cessary to prove that all the factsand circumstances affecting the charge- 
ability of the instrument with duty, or the amount of the duty with 
which it is churgeable, are fully and truly set forth therein, and may 
refuse to proceed upon a:.y such application until such abstract and 
evidence have been furnished accordingly : 

Provided that no evidence furnished in pursuance of this section 
shall be used against any person in any civil 
proceeding, except in an enquiry as to the daty 
with which the instrument to which it relates is chargeable ; aud every 
person by whom any such evidence is furnished shall, on payment of 
the full duty with which the instrument to which it relates is charge- 
able, be relieved from any penalty he may have incurred under this 
Act by reason of the omission to state truly in such instrument any of 
the facts or ciroumstances aforesaid. 

31. When an instrument brought to the Collector under sec. 80 
is, in his opinion, one of a description charge- 
able with duty, and 

(a) the Collector determines that it is already fully stamped, or 

(b) the duty determined by the Collector under section 30, or such 
& sum as, with the duty already paid in respect of the instrument, is 
equal to the duty so determined, has beeu paid, 

the Collector shall certify by endorsement on such instrument that 
the full duty (stating the amount) with which it is chargeable has been 


paid. 


Proviev. 


Certificate by Collector. 


When such instrument is, in his opinion, not chargeable with duty, 
the Collector shall certify in manner aforesaid that such instrument is 
not so chargeable, 

Any instrament upon which an endorsement has been made under 
this section shall be deemed to be duly stamped or not chargeable with 
duty, as the case may be ; and, if chargeable with duty, shail be re- 
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ceivable in evidence or otherwise, and may be acted upon and registered 
as if it had been originally daly stamped : 

Nothing in this section shall authorize the Collector to endorse— 

any instrument executed or first executed in British India, and 
brought to him after the expiration of one month.from the date of its 
execution or first execution (as the case may be): 

any instrument executed or first executed out of British India, and‘ 
brought to him afcer the expiration of three months after it has been 
first received in British India ; or 

any instrument chargeable with the duty of one anna, or any bill 
of exchange or promissory note, when brought to him after the draw- 
ing or execution thereof on paper not duly stamped. 

Note. 

Even if the Collector endorsed, under this section, an instrument, sach 
as & promissory note, which he had no authority to endorse, the irregularity 
reat prevent the admission of the document as evidence.—I. L. B.}3 

32. Every payment of a fee under section 80 shall be made in 
stamps, or cash, as the Governor-General in 


Payment of fees under 
section 30 how made. Council may by rule direct. 


parts ae 
CHAPTER IV. 
INSTRUMENTS NOT DULY STAMPED. 
vamtadtan--land: Sox 33. Every person having, by law or con- 
pounding of instrument. sent of parties, authority to receive evidence, 
and 

every person in charge of a public office,except an officer of police, 

before whom any instrument chargeable, in his opinion, with duty, 
ig produced or comes, in the performance of his functions, shall, if it 
appears to him that such instrument is not duly stamped, impound the 
same. 

For that purpose every such person shall examine every instra- 
ment so chargeable and so produced or coming before him, in order to 
ascertain whether it is stamped with a stamp of the value and descrip- 
tion required by the law in force in British India when such instrument 
was executed or first executed : 

Provided that nothing herein contained shall be deemed to require 
apy Magistrate or Judge of a Criminal Court to examine or impound 
any instrument coming before him in the course of any proceeding other © 
than a proceeding under chapter 40* or chapter 41* of the Code of Crimi- 
nal Procedore,* or chapter 18 of the Presidency Magistrate's Act : 

* Corresponding with Chap, XII. (Disputes as to Immoveable Property) of Act X. 


of 1 
+ Corresponding with Chap. XXXVI. (Mnintenance of Wives and Children) of Act 


X. of 1882, + See Act X. of 1882, aec. 3. 


738 + GENERAL STAMPS. (Sec. 34. 


Provided also that, in the case of a Judge of a High Court, the 
duty of examining and impounding any instrament under this section 
msy be delegated to such officer as the Coart appoints in this behalf. 


The Local Governmertt may, from time to time, in cases of doubt, 
determine who shall be deemed to be, for the purpose of this section, 
,persons in charge of public offices. 
Notes. 


By this Act, Courts are no longer reguired to enquire into the circnm- 
stances under which an unatamped or insufficiently stamped document 
came to be executed on paper not bearing a proper stamp, and by section 
33 all public officers, with certain exceptions, are required to examine every 
instrament chargeable with duty which comes before them in the perfor- 
mance of their official functions, and to tmpound any, instrument which ap- 
pears not to be duly stamped. Every Court impounding an instrument must 
forthwith note it as “impounded”: such note shall bo dated and signed 
with the ordinary. fall signature of the impounding officer.—Cal. H. Ct. 
Cir. No. 32, dated lst September 1879. 


See I. L. R., 14 Madr. 32, noted under soc. 9; 14 Madr. 255, noted 
under sec. 17; 13 Al. 66, noted under sec. 3. 
34. No instrument chargeable with duty shall be admitted in 
lnstratisate cadb: daly evidence forany purpose by any person having, 
stamped inadmissible in by law or consent of parties, authority to re- 
es ate ceive evidence, or shall be acted upon, regis- 
tered, or authenticated by any such person or by any public officer, 
unless such instrument is duly stamped : 
Proviso. Provided that— 


1st, any such instrument, not being an‘instrument chargeable 
Instramenta admissible With duty of one anna only, ora bill of ex- 
on payment of duty and change or promissory note, shall, subject to 
penalty, all just exceptions, be admitted in evidence 
on payment of the duty with which the same is chargeable, or (in the 
case of an inatrament insufficiently stamped) of the amount required 
to make up such duty, together with a penalty of five rapees, or, when 
ten times the amount of the proper duty or deficient portion thereof ex- 
ceeds five rnpees, of a aum equal to ten times such duty or portion ; 


2nd, nothing herein contained shall prevent the admission of any 

and in certain criminal instrument in evidence in any proceeding in a 

proceedings. Criminal Court other than a proceeding under 

chapter 40* or chapter 41* of the Code of Criminal Procedure,* or 
chapter 18 of the Presidency Magistrates Act ; 

ies Corresponding Chap. XI{. (Disputes an to Immoveable Property) of Act X. of 


+ Corresponding with Chap. XXXVI .(Maintenance of Wives 20d Chiliren? of Act 
x. of 1883, 


+ Seo Act X. of 1888, sec. 3. 
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3rd, when an instrament has been admitted in evidence, such ad- 
Admission of inatramen, ™ission shall not, except as provided in section 
not to be questioned. 50, be called in question at any stage of the 
same shit or proceeding, on the ground that the instrument has not been 
Guly stamped. 
Notes. 


A promissory note insufficiently stamped is not receivable in evidence 
upon payment of a penalty.—7 M. H. C. Rep., 36). 

It is open to an appellate Court to consider the question whether a docu- 
ment which the Court of First Instance has declared to be liable to a stamp 
is properly so liable.—3 M. H. C. Rep., 71. ; 

Whero the objection is taken for the first time in special appeal that a 
decument which according to Act X of 1862 ought to have been stamped 
has beon admitted by both the Lower Courts unstamped, the High Court 
is bound to take notico of the objection (although not one of the grounds 
set forth in the petition of apoeal) and require payment of the stamp duty 
and penalty or to reject the document.—3 M. H. C. Rep., 297. 


But the plaintiff, in a suit on such a note written on unstamped paper 
is not debarred from giving independent evidence of the consideration.— 
1. L.R., 3 Cal. 314. 

Where a document has been admitted in evidence as duly stamped, 
such admission can only be called in question by the Appellate Court under 
sec. 5U of the Stamp Act.—8 Madr. 564, 

A promissory note payable on a certain day was on one anna stamp. 
Held that the document was not sufficiently stamped, ard consequently not 
admissible in evidence under this section.—8 Cal. 645. 

In determining what provision of the stamp laws is applicable to a parti- 
cular instrament, regard must be had to the real nature of the instrument, 
and not to the titls which may bave been given to it by the parties, if the 
contenta of the instrument show that the title was a misnomer.—3 Bom. 
H.C. R., A.C. J., 100. 

Peacock, C.J., said : ‘* In applying the stamp law the stamp must be 
paid upon what is stated in the instrament, and cannot depend upon col- 
lateral evidence. Ifa man signs a promissory note payable on demand, it 
appears to me that the note ought to be stamped as a note payable on de- 
mand, although there may be a collateral agreement between the parties 
that the holder of the note will not present it for a given time, or if paid 
on demand, that tho maker of the note shall be entitled toa certain amount 
of discount to be deducted.”—5 B. L. B., 103. 


Where the only dispute in the Courts below as to the sufficiency of the 
stamps on a certain document was as to the amount of the consideration 
and not as to the nature of the instrument, and the High Court on special 
appeal held that the plaintiff’s view in that respect was right but that the 
stamp was insufficient, he was given an opportunity of paying the deficient 
duty and penalty, on satisfying the District Judge that there was no inten- 
tion to evade the payment of the proper duty. Nanabhai Byramji 0 Nagaya, 
P. J. 1874, 61, B. H. C. (Unreported). 

Under this section instruments not duly stamped may be admitted, in 
evidence in a Civil Court if the party desiring to use it pay the amount 
necessary to mako up the proper stamp duty togethor with @ penalty of 
Rs, 5, or when ten times the amount of deficient duty exceeds Rs. 5, then 
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& penalty of ten times such amount, It should also be borne in mind that 
the provisions of section 34 do not apply to bills of exchange, promissory 
notes, or any instrument chargeable with a duty of oneanna only, The 
rule on this subject is unaltered.—Cal. H. Ct. Cir., No. 32, dated lst Sep- 
tember 1879. 

In cases in which the Collector finds an instrument not properly stamp- 
ed or receives any such instrument under section 50, he should call on the 
person liable to pay the deficiency and penalty, and if the latter neglects to 
do so, he should be prosecuted under this Act. This seems to be in accor- 
dance with the intention of the Legislature.yBoard’s Pros., 17th November 
1879, No. 3,189. 

The question whether the improper reception in evidence of an un- 
stamped or insufficiently stamped document constituted a legal ground of 
appeal against the decision in the case in connection with which such docu- 
ment had been admitted, had frequently been raised, and although the 
rulings of the superior Courts had generally been against the validity of 
such ground of appeal, the point was not free from doubt, and it was desir- 
eble to have the question determined in the new law relating to stamp du- 
ties. Section 50, therefore, empowers an Appellate Court to tuke cog- 
nigsance of and impound any instrument not duly stamped coming before 
5 although the instran:ent had been admitted in evidence by the lower 

ourt, 

Where a Court of first instance, treating an unstamped promissory 
note (the after stamping of which was inadmissible,) as a bond, received 
such instrument in evidence on payment of the stamp duty chargeable on 
it as a bond and of the penalty, held, that the reception of such instru- 
ment by such Court, being an irregularity not affecting the merits of the 
case, was no gronnd for reversing the decree of sach Court when the same 
was appealed from.—1 Al. 725. 

A executed to B on plain paper an instrument which should have been 
executed on a paper bearing a four-anna stamp. JB. filed & suit against 
A. in the Civil Court and produced the instrument in evidence. The Civil 
Court called upon A, to pay the duty and penalty and, on B.’s refusal to 
pay, impounded the instrument and sent it to the Collector. The Collector, 
concurring with the opinion of the Civil Court, sanctioned the prosecution, 
in the Criminal Court, of both A and B, but without requiring the pay- 
ment of the duty and penalty. The prosecution resulted in the conviction 
of A under section 61 of the Stamp Act I. of 1879 and of B. of abetment 
of A’s offence. Held that the convictions were illegal, inasmach as the 
Collector failed to allow an opportunity of paying the duty and penalty. 
Held, further, that more receipt of an unstamped instrument did not con- 
stitute the offence of abetment of the execution of such an instrument. 
—8 Bom. 32. 

Where a Conrt of first instance has admitted a document in evidence 
as duly stamped, section 34, clanse 3 of the Stamp Act (I of 1879) pre- 
cludes the Appellate Court from questioning the admission of such docn- 
ment, Ifthe Appellate Coart considers the document to be insufliiciently 
stamped, it can only proceed under section 50 of the Act. Section 34 of 
Act I of 1879 applies to all instruments whenever executed, and must, there- 
fore, be held to over-ride the special provision of sec. 10 of Bombay Re- 
gulation XVIII of 1827, according to which no instrument requiring a stamp 
there under was valid unless duly stamped.— 13 Bom. 493. 

V. B drew a hundi in favor of M. K. upon M. and Co., who, upon 
presentation, paid part of the amount doe and referred the payee to the 
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drawer for the balance. M. K. sued V. R. to recover the balance. V. BR. 
pleaded that the hundi was inadmissible in evidence, not being properly 
stamped, alleging that it had been issued with a slip attached to the effect 
that it was payable ten days after sight, and this slip had been removed 
making it appear to be payable on demand. The Munsif found this plea 
to be proved, but held thdlé, V. BR. having admitted the grant of the hundi 
M. K. might recover upon the original consideration without using the 
hundi in evidence, and decreed for M. K. V. R. appealed, but not on the 
ground that the hundi was inadmissible in evidence as being improperly 
stamped and altered in a material part. The District Court confirmed 
the Munsif’s decree. Held on second appeal that suit must be dismissed on 
the ground that it was based upon the hundi which was inadmissible in 
evidence, being insufficiently stamped.— 5 Madr. 166. 

Where the Court of first instance has, on payment of the prescribed 
duty and penalty, admitted an unstamped document as evidence, a supe- 
rior Court sitting in appeal has no jurisdiction to review the lower Court’s 
proceedings, in so far as they concern such admission except in the case pro- 
vided foe be sec. 50,—12 Cal. 64. 


See I. L. R., 13 Bom. 484, noted under sec. 16; 14 Madr. 32, noted 
under sec. 9; 13 Al. 66, noted under sec. 3. 

35. When the person impounding an instrument under section 

Instruments impounded 939 has, by law or consent of parties, authority. 
how dealt with. to receive evidence, and admits such instrament 
in evidence upon payment of a penalty as provided by section 34, he 
shall send to the Collector an authenticated copy of such instrument, 
together with a certificate in writing, stating the amount of the duty 
and penalty levied in respect thereof, aud shall send such amount to 
the Collector, or to such person as he may appoint in this behalf. 

In every other case, the person so impounding an instrument shall 
send it in original to the Collector. 

Note. 

Section 35 requires every Civil Court to send to the Collector an au- 
thenticated copy of every impounded instrument admitted in evidence. The 
endorsement required by section 39 should be transcribed on such copy, 
When an impounded instrument has not been admitted in evidence, whether 
from failure to pay the requisite duty and penalty, irrelevancy’ want of 
registration, or other cause, it must be sent in original to the Collector. In 
such cases the provisions of section 43, paragraph 2, are applicable. The 
copy to be made under this section must be retained in the custody of the 
Court.—Cal. H. Ct. Cir., No. 32, dated lst September 1879. 


36. When a copy of an instrument. is sent toa Collector under 
; the first paragraph of section 35, he may, if he 
buey peuits Gala Grace thinks at, ae application made tohim in 
section 86, 1st para. this behalf, refund any portion of the penalty 
in excess of five rapees which has been paid in respect of such instru- 
ment, or 
when such instrament has been impounded only because it has 
been written in contravention of section 12 or section 13, he may re- 
fund the whole penalty so paid. 
11 93 
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37. When the Collector impounds any instrument under section 

Collector's power to 98, Or, receives any instrument sent to him 

stamp iostraments im- under the second clause-of section 35, he shall 
pee adopt the following procedure :— 


{a.) Lf he is of opinion that such instrument is duly stamped, or ia 
not chargeable with duty, he shall certify, by endorsement thereon, 
that it is duly stamped, or that it is not so chargeable (as the case may 
be), and shall, upon application made to him in this bebalf, deliver such 
instrument to the person from whose possession it came into the hands 
of the officer impounding it, or as such person may direct ; 

(3.) If the Collector is of opinion that such instrumeat is charge~ 
able with daty, and is not duly stamped, he shall require the payment 
of the proper duty, or the amount required to make up the same, 
together with a penalty of five rupees: or, if ten times the amount of 
the proper duty or of the deficient portion thereof exceeds five rupees, 
then such penalty, not less than five rupees and not more than ten times 
the amount of such duty or portion, as he thinks fit; 


Provided that, when such instrnment has been impounded only 
because it has been written in contravention of section 12 or section 13, 
the Collector may, if he thinks fit, remit the whole penalty prescribed 
by this section. 

Kvery certificate under clause (a) of this section shall, for the pur- 
poses of this Act, be conclusive evidence of the matters stated therein. 

Nothing in this section applies to an instrament chargeable with 
a daty of one anna only, or to a bill of exchange or promissory note. 

Notes 


A registering officer cannot, since this Act came into force, register a 
document which is insufficiently stamped until the matter has been dealt 
with by the Colleotor under section 37 or 39. The course provided by Clause 
(a) of this section must be followed and the Collector is bound to return 
the document to the person from whose possession the Registering officer 
ras it or as such person may direct.—G. O., No. 1,289, dated 31st May 


Taking section 3 (5) in connection with section 37 (2), the Board rule 
that the penalty, which should be imposed upon instruments improperly, 
stamped during the currency of enactments repealed, is no longer that pres- 
cribed by those enactments, but that laid down by the present Act ; and 
that in the case of documents unstamped or insufficiently stamped at the 
time repealed Acts were in force, the duty should be calculated with refer- 
ence to the requiremenis of the law at the time of execution, but the penaliy 
under Act I of 1879.—Board’s Pros., 12th July 1881, No. 1,354. 


In calculating the amount required to make up the proper duty when 
an inetrument is written on two stamped papers and there is no cetificate 
to the effect that a single stamp of the required value was not procurable, 
the Board have ruled thatas section 14 of the Act prescribes that instru- 
ments written in contravention of sections 12 and 13 are to he deemed un- 
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stamped and no such provision is made with reference to a contravention of 
the rales, the Collector should allow for the full value of the stamps used. 
—Board’s Pros. 11th Jane 1879, No. 1,644. 


Proceedings under section 37 are still obligatory notwithstanding the 
parties have been successfully prosecuted under section 63.—Ibsd., 4th 
November 1881, No. 2,619. 


In the case of documents sent to Collectors by Courts under section 35, 
the requisition to pay the penalty due on the document may be made on 
the executant, if the person from whom possession it was impounded, re- 
fuse to pay. The document should be returned after payment to the holder 
and his attention drawn to the provisions of section 41,—Jbid., 18th 
November 1881, No. 2,777. 


A District Judge impounded a partition deed produced before him and 
forwarded it to the Collector under sec. 35 of the Stamp Act, 1879, being of 
Opinion that the executant of the deed had committed an offence under sec. 
63. The Collector ander sec. 69 sanctioned the prosecution of the executant 
who was convicted by the Magistrate of an offence under sec. 63 of the Aot. 
On appeal the Sessions Court acquitted him on the ground that the Col- 
leotor had vot complied with sec. 37 (b) or sec. 40 of the Act : Held, that 
the acquittal was wrong. Empress v. Dwarkanath Chowdhry (I. L. R., 2 
Cal. 399), Empress v. Soddhanund Mahanty (I. L. R., 8 Cal. 259), Empresa 
v. Janki (I. L. R., 7 Bom. 8%), considered.—I, L. R., 12 Madr. 231. 


I. L. R., 14 Madr. 255, noted under sec. 17 ; 13 Al. 66, noted under 
sec, 3. 
38. Ifany instrament chargeable with duty, and which is not 
Instraments unduly duly stamped, is produced by any person of 
stamped by accident. his own motion before the Collector within one 
year from the date of its execution or first execution, and such person 
brings to the notice of the Collector the fact that such instrument is 
not duly stamped, and offers to pay to the Collector the amount of the 
proper duty, or the amount required to make up the same, and the Col- 
lector is satisfied that the omission to duly stamp such inatrument has 
been occasioned by accident, mistake, or urgent necessity, he may, ina- 
tead of proceeding under sections 33 and 37, receive such amount, and 
proceed as next hereinafter prescribed. 


Nothing in this section applies to an instrament chargeable with 
a daty of one anna only, or to a bill of exchange or promissory note. 


39. When the daty and penalty (ifany) leviable in respect of any 

sia ee alet io” thatea instrament have been paid under section 34, 
mente on which daty has section 37, or section 38, the person admitting 
been paid under sec. 84, snoh instrament in evidence, or the Collector 
i aie (as the case may be), shall certify, by endorse- 
ment thereon, that the proper daty, or (as the case may be) the proper 
duty and penalty (stating the amount of each), have been levied in res- 
pect thereof, and the name and residence of the person paying them, | 
Every instrament co endorsed shall thereupon be admvssible in 
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evidence, and may be registered and acted upon and authenticated as 
if it had been duly stamped, and shall be delivered on his application 
in this behalf to the person from whose possession it came into the 
hands of the officer impounding it, or as such person may direct : 


Provided that no instrament which has been admitted in evidence 
upor payment of duty and a penalty under section 34 shall be so de- 
livered before the expiration of one month from the date of such im- 
pounding, or if the Collector has certified that ita further detention 
is necessary, and has not cancelled such certificate : 


Provided also that nothing in this section sball affect the Code 

of Civil Procedure, section 144, clause 3.* 
Notes. 

This section requires that Civil Courts shall certify by endorsement on 
every instrament admitted in evidence under section 34 that the proper duty 
and penalty have been levied in respect thereof, and the name and residence 
of the person paying them ; and paragraph 2 entitles persons tendering docu- 
ments on which deficient stamp duty and penalty have been levied under 
seo. 34 to reclaim the same, but the third paragraph of that section directs 
that the Court shall ot, under any circumstances, deliver it before the ex- 

iration of one month from the date of impounding it ; and if the Collector 

as certified that its further detention is necessary, it shall not deliver it go ' 
Jong as such certificate is not cancelled. It is obvious that the transmission 
of the copy to the Collector should be made with the least possible delay to 
enable him to make such enquiry as may be necessary within the month for 
which the instrument is to be detained. The High Court therefore directs 
that every such copy shall be despatched not later than 48 hours from the 
time when the original is impoundod.—Cal. H. Ct. Cir., No. 32, dated lst 
Sept. 1879. 

An application made under para 2 requires nocourt fee stamp.—G., I. 
Notifcation No. 1196, 6th March 1885. . 


40. The payment ofa penalty under this chapter in respeet of 

Prosecution for offence | 92 instrument shall not bar the prosecution of 

against atamp-law. any person who appears to have committed an 
offence against the stamp-law in respect of such instrument : 

But no such prosecution shall be institued in the case of any in- 
strument in respect of which such a penalty 
has been paid, unless it appears to the Col- 
lector that the offence was committed with an intention of evading 
payment of the proper duty. 

Notes, 


A Collector is not bound to hold a formal inquiry, or to record pro- 
oeadings before directing a prosecution under section 40 of the Indian Stamp 
Act, 1879, for an offence against stamp law. The law does not require in- 
tention to be proved a part of such offence.—I. L. B., 7 Madr. 537. 


“Bee I. L. B., 8 Bom. 32, noted under sec. 34. 
© See Act XIV. of 1883, seo. 3. 


Proviso. 
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41. When any duty or penalty has been paid, under section 34, 
Persons paying duty or Section 37, or section 88, by any person in 
penalty may recoversame respect of an instrument, and by agreement, 
aera or under the provisions of section 29 or any 
other enactment in force at the time such instrament was executed, 
some other person was bound to bear the expense of providing the pro- 
per stamp for such instrument, the first-mentioned person shall be 
entitled to recover from such other person the amount of the duty or 
penalty so paid; and for the purpose of such recovery any certifi- 
cate granted in respect of such instrument under section 39 shall-be 
conclusive evidence of the matters therein certified. 
Note. 

The plaintiff in a suit upon a certain instrument not duly stamped was 
compelled to pay the amount of duty and penalty. The defendant was the 
person bound to bear the expense of providing the proper stamp for such 
instrument. The plaintiff, with reference to this section, sued the defen- 
dant to recover such amount. Held that such aroount could not be regard- 
ed as part of the costs in the suit in which it was paid, and a separate suit 
to recover it was maintainable.—I. L. R., 6 Al. 70. 

42. When any penalty is paid under section 34 or $7, the Chief 

Remission of penalty paid Controlling Revenue Authority may, upon ap- 

under section S4or 87, plication in writing made within one year from 
the date of the payment, refund such penalty wholly or in part. 


43. If any instrument sent to a Collector under the second para- 

Non-liability for loss of graph of section 35 be lost, destroyed, or 

ipstrumentseent undersec- damaged during transmission, the person send- 

tion 365. ing the same shall not be liable for such loss, 
destruction, or damage. 


When any instrament is about to be ao sent, the person from whose 
Copy may {be made of Possession it came into the hands of the per- 
inatraments 80 sent. son impounding the same may require a copy 
thereof to be made at the expense of such first-mentioned person, and 
authenicated by the person impounding such instrament. 


44. When any bill of exchange or promissory note chargeable 
with the duty of one anna, or any cheque, is 
‘ais cae aad hedaae ie presented for payment unstamped, the per- 
csived by bimunstamped. son to whom it is so presented may affix 
thereto the necessary adhesive stamp, and, upon cancelling the same 
in manner hereinbefore provided, may pay thesum payable upon such 
bill, note, or cheque, and may charge the duty against the person who 
onght to have paid the same, or deduct it from the snm payable as 
aforesaid, and such bill, note, or cheque, shall, so far as respects the 
duty, be deemed good and valid. 
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Bat nothing herein contained shall relieve any person from any 
penalty he may have incarred in relation to such bill, note, or cheque. 





CHAPTER V. 
REFSRENCE AND RRVISION. 


45. Ifany Collector, acting under section 30, section 37, or 
Procedure where Collec. Section 38, feele doubt as to the amount of 
tor feels doubt asto duty duty with which any instrument is charge- 
chargeable. able, he may draw up a statement of the case, 
and refer it, with bis own opinion thereon, for the decision of the Chief 
Controlling Revenue Authority, and such Authority shall consider the 
case and send a copy of its decision to the Collector, and he shall 
proceed to assess and charge the duty (if avy) in conformity with 
such decision, 
: Note. 

The Board of Revenue has no power under the Stamp Act, 1879, to re- 
vise or modify a Collector’s decision as to proper stamp-duty leviable on 
documents submitted to him for adjudication under Chapters iii, and iv of 
the Act save as provided in this section.—I, G. Order, No. 1814, (Revenue), 
25th November 1882. 

46. The Chief Controlling Revenue Authority may state any case 
Reference by Revenue eferred to it under section 45 or otherwise 
Aathority to High Court. coming to its notice, and refer such case with 
its own opinion thereon, if the case arises in the territories for the time 
being administered by the Governor of Fort Saint George in Council 
or the Governor of Bombay in Council—to the High Court of Jadica- 
ture at Madras or Bombay, as the case may be: if it arises in the North- 
Weatern Provinoes or Ondh—to the High Court of Judicature for the 
North-Western Provinces : if it arises in the territories for the time be- 
ing administered by the Lieutenant-Governor of the Panjab—to the: 
Chief Coart of the Panjab : if it arises in the Central Provinces—to the 
High Court of Judicature at Bombay : and if it arises in any other part 
of British India—to the High Court of Judicature at Fort William. . 

Every such case shall be decided by not lessthan three Judges of 
the High Court or Chief Court to which it is referred, and in case of 
difference the opinion of the majority shall prevail. 

Note. 


A license issued toan arrack renter expressly required as one of its con- 
ditions that the licensee should deposit a sum equal to three months’ rental 
as a seourity for the due performance of the contract. The licensee execu- 
ted s mnohiika stating that he agreed to all the terms and conditions men- 
tioned in the licensp :—Held, that the muchlika ought to be stamped with 
an eight-anna stamp.—I. L. B., 15 Madr. 134. 

47. Ifthe High Coort or Chief Court is not satisfied that the 

Power of Court to cat! statements contained in the case are snfficient 
for further paruculegs. to enable it to determine the questions raised 
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thereby, the Court may refer the case back to the Revenue Authority 
by which it was stated, to make such additions thereto or alterations 
therein as the Court may direct in that bebalf. 

48. The High Court or Chief Court, upon the hearing of any 

Procedure in disposing 8UCh case, shall decide the questions raised 
of reference. thereby, and shall deliver its jadgment thereon, 
containing the grounds on which such decision is founded; and it shall 
send to the Revenue Aathority by which the case was stated acopy of 
sach jadgment under the seal of the Coart and the signature of the Re- 
gistrar, and the Revenue Authority shall, on receiving such copy, dis- 
pose of the case conformably to such judgment. 

49. lfany Court other than a Court mentioned in section 46 feels 

Reference by other doabt as tothe amount of daty to be paid in 
Courts to High Conrt. respect of any instrument ander the first pro- 
viso to section 34, the Judge may draw up a statement of the case, and 
refer it with his own opinion thereon for the decision of the High Court 
or Chief Court to which, if he were the Chief controlling Revenue 
Authority, he would, under section 46, refer the samey; and such Court 
shall deal with the case as if it had been referred under section 46, and 
send a copy of its jadgment under the seal of the Court and the 
signature of the Registrar to the Judge making the reference, who 
shall, on receiving such copy, dispose of the case conformably to such 
Judgment. 

References made under this section, when made by s Court 
subordinate to a District Court, shall be made through the District 
Court, and, when made by any subordinate Revenue Court, shall be 
made through the Court immediately superior. 

50. When any Court in the exerciee of civil or revenue juris- 

Revision of ‘certain deci: ction makes any order admitting any instru- 
sions of Courts regarding ment in evidence as duly stamped or as not re- 
the sufficiency of stamps. = quiring a stamp, or upon payment of duty. 
aod a penalty under sec, 34, the Court to which appeals lie from, or re- 
ferences are made by, such first-mentioned Court may,of its own motion, 
or on the application of the Collector, take such order into consideration; 
and, if it is of opinion that such instrument should not bave been admit- 
ted in evidence without the payment of duty and penalty under section 
84, or without the payment of a higher duty and penalty than those 
paid, may record a declaration to that offect, and determine the amount 
of daty with which such instrament is chargeable, and may requireany 
person in whose possession or power such instrument then 3s to produce 
the same, and may impound the same when produced. 

When any deolaration has been recorded ander this section, the 
Oourt recording the same shall send a copy thereof to the Collector, 
aad, where the instrament to which it reletes bas been impounded or 
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ie otherwise in the possession of such Court, shall also send bim such 
instroment ;and thereupon the Collector may, notwithstanding any- 
thing contained in the order admitting such instrament in evidence, 
or in any certificate granted under section 39, or in section 40, prose- 
cute any person for any offence against the stamp-law which the 
Collector considers him to have committed in respect of such instrument: 

Provided that no such prosecution shall be instituted where the 
amount (including duty and penalty) which, according to the deter- 
mination of such Court, was payable in respect of the instrament under 
section $4, is paid to the Collector, unless he thinks that the offence was 
committed with an intention of evading payment of the proper daty : 

Provided also that, except for the purposes of such prosecution, no 
declaration made under this section shall affect the validity of any 
order admitting any instrument in evidence, or of any certificate grant- 

ed under section 39. 


Note.—See I. L. R., 8 Madr. 564 and 12 Cal. 64, noted under sec. 34. 


CHAPTER VI. 
ALLOWANOES FOR 8:OILED 8TAMPS AND STAMPS NO LONGER REQUIRED, 


51. Subject to such rules as may be made by the Governor- 
Allowance for spoiled General in Council as to the evidence which 
atam pr. the Collector may require, allowance shall be 
made by the Collector for impressed stamps spoiled in the cases herein- 
after mentioned, namely :— 

(a) The stamp on any paper inadvertently and undesignedly 
spoiled, obliterated, or by any means rendered unfit for the purpose 
intended, before any instrument written thereon is executed by any 
person : 

(6) The stamp used or intended to be used for any bill of ex- 
change, cheque, or promissory note, signed by oron behalf of the 
drawer or intended drawer, but not delivered out of his hands to the 
payee or intended payee, or any person on his behalf, or deposited with 
any person asa security for the payment of money, or in any way 
negotiated, issued, or put in circulation, or made use of in any other 
manner, and which, being a bill of exchange or cheque, has not been 
accepted by the drawee, and provided that the paper on which any 
such stamp is impressed does not bear any signature intended as or for 
the acceptance of any bill of exchange or cheque, to be afterwards 
written thereon : 

(c) The atamp used or intended to be used for any bill of ex 
change, cheque, or promissory note, signed by, or on behalf of, the 
drawer thereof, but which, from any omisson or error, has been spoiled 
or rendered useless, although the same, being a bill of exchange or 
cheque, may have been presented for acceptance, or accepted or en- 
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dorsed, or, being a promissory note, may have been delivered to the 
payee: provided that another completed and daly stamped bill of ex- 
change, cheqae, or promiasory note, is produced identical in every par- 
ticular, except in the correction of such omission or error a8 aforesaid, 
with the epoiled bill, cheque, or note : 


(d) The stamp used for any of the following instruments, that is 
to say— 


(1) an instrument executed by any party thereto, but afterwards 
found by a competent Court to be absolutely void in law from 
the beginning : 

(2) an instrument execated by any person, but afterwards found 
unfit by reason of any error or mistake therein, for the par- 
pose originally intended : 


(3) an instrament executed by any party thereto, but which, by 
reason of the death of any person, by whom it is necessary 
that it should be executed, without having executed the same, 
or of the refusal of any such person to execute the same, or 
to advance any money intended to 0e thereby secured, can- 
not be completed so as to effect the intended transaction in’ 
the form proposed : 


(4) an instrument executed by any party thereto, which, for want 
of the execution thereof by some material party, and his 
inability or refusal to sign the same, is, in fact, Incomplete 
and insufficient for the purpose for which it was intended : 


(5) an instrument executed by any party thereto, which, by reason 
of the refusal of any person to act under the same, or by the 
refasal or non-acceptance of any office thereby granted, totally 
fails of the intended purpose : 


(6) an instrument executed by any party thereto, which becomes 
useless in consequence of the transaction intended to be there- 
by effected being effected by some other instrumeut duly 
stamped : 

(7) an instrament executed by any party thereto, which is in- 
advertently and undesignedly spoiled, and in lien whereof an- 
other instrument made between the same parties and for the 
same purpose is executed and duly stamped : 

Provided that, in the ease of an executed instrament— 

(a) such instrament is given up to be cancelled : 

(6) the application for relief is made within six months after the 
date of the instrument, or, if it is not dated, within six months 


after the execution thereof by the person by whom it was 
11 94 
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first or alone executed, except where, from unavoidable cir- 
cumstances, any instrument for which another instrument has 
been substituted cannot be given up to be cancelled within 
the aforesaid period, and in that case within six months after 
the date or execution of the substitated instrament, aud except 
where the spoiled instrument has been sent out of British India, 
and in that case within six months after it has been received 
back in British India : ; 
_ Provided also that, in the case of stamped paper not having any 
executed instrument written thereon, the application for relief is made 
witbin six months after the stamp has been spoiled as aforesaid. 


Note. 


Section 51, Chapter VI of Act I of 1879, enacts that “subject to such 
rules as may be mado by the Governor-General in Council as to the evidence 
which the Collector may require, allowance shall be made by the Collector 
for impressed stamps spoiled in the cases hereinafter mentioned, &c.” Ac- 
cording to a rule made with reference to that section, “‘the Collector may 
require every person claiming a refund under Chapter VI of the said Act, 
or his duly anthorize’} agent, to make an oral deposition on oath, &c.” Held, 
therefore, that the Colleotor himself is the officer, and no other, to whom 
power is given by law to make inquiries into applications for allowances 
for spoiled stamps, to take evidence on oath in reference thoreto, and to 
grant or refuse such applications, and he cannot delegato his authority in 
theo mattor.—I. L. B., 5 Al. 17. 

In the event of an application for a liconse under the Arias Act (XI of 
1878) boaring the requisite feo in the shape of impressed stamps being re- 
fused by the executive authorities, a refund of the stamp feo should be al- 
lowod.—India Government Resolution, 10th June 1879, No, 1,084. 


52. When any person has inadvertently used, for an instrument 
Allowance for misueed Chargeable with duty, a stamp of a description 
stamps. other than that prescribed for such instrument 
by the rules made under this Act, or a stamp of greater value than was 
necessary, or has inadvertently used any stamp for an instrument not 
chargeabe with any duty, or when any stamp used for an instrument 
has been inadvertently rendered useless under section 14, owing to 
such instrament having been written in contravention of the provisions 
of section 12, the Collector may, on application made within six months 
after the date of the instrument, or, if it is not dated, within'six months 
after the execution thereof by the person by whom it was first or alone 
executed, and upon the instrument, if chargeable with duty, being re- 
stamped with the proper duty, cancel and allow as spoiled the stamp 
so misused or rendered useless. 
Note. 


This section and section 54 apply to all kinds of stamps used under the 
Act, but great caution must be used in refunding the value of adhesive 
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53. In any case in which allowance is made {for apoiled or mis- 
Allowance under sections Used samps, the Collector may give in lieu 
61 and 52 how tobe made. thereof (a) other stamps of the same descrip- 
tion and value, or (b,) if required, and he thinks fit, stamps of any 
other description to the same amount in value, or (c,) at his discretion, 
the same value in moaey, deducting one anna for each rupee or fraction 


ofa rupee. 
Note. 


The provisions of this section have reference to non-judicial stamps only. 
—Bd.’s Pros. 28th April 1880, No. 580. 
54. When any person is possessed of a starnp which has not been 
Allowance for atamps spoiled or rendered, unfit or useless for the 
not required for use. parpose intended, but for which be has no im- 
mediate use, the Collector skall repay to such person the value of snch 
stamp in money,deducting one anna tor each rupee or portion of a rupee, 
upon such person delivering up the same to be cancelled, and proving 
to the Collector's satisfaction that it was purchased by such person 
with a bona fide intention to use it, and that he has paid the full price 
thereof, and that it was 80 purchased within the period of six months 


next preceding the date on which it is so delivered. 
nnd 
CHAPTER VII. 
SvuPprpLEMENTAL PROVISIONS. 
55. The Local Government, subject to the control of the Governor- 
Powers to make rules re General in Council, may make rales consistent 
lating to sale of stamps. herewith for regulating the supply and sale of 
stamps and stamped papers, the persous by whom alone such sale is to 
be conducted, and the duties and remuneration of such persons. 
Noto. 

Notification—Department of Finance and Commerce—I'ort William, the 
3rd March 1892.—In exercise of the powcrsa conferred by sections nine, 
fifteon, seventeen, thirty-two, fifty-one, and fifty-six of the Indian Stamp 
Act, 1879, the Governor-General in Council is pleased to make the follow- 


ing Rules :-— 
Cuarrer 1.—Preliminary. 

1. These Rules shall come into force throughont British India on the 
Ist April, 1882, in supersession of the Rules promulgated by Notifications 
No. $75, dated 26th February, and No. 966, dated 4th June 881. 

2. All words and expresgions used in these Rales and defined in the 
Indian Stump Act, 1879, shull be decmed to have the moaning attached to 
them respectively by the said Act. 

3. There shall be two kinds of stamps for indicating the payment of 
daty on instruments under the Indian Stamp Act, 1879, namely.— 

(2) Impressed Stamps,—inclading— 

Impressed Shceta,—that is to say, sheets of paper bearing the im- 
pression of Stampa of different values engraved thereon, aud sold to the 
public for use by them iu accordance with these Rules ; 


Veta 
av 
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Impressed Labels,—to be affixed and impressed by Government officers 
as directed in Chapter III of these Rules; - 

(b) Adhesive Stamps sold to the public for use by them in accordance 
with these Rules. 

¢ Caaprer II.—Of Impressed Sheets. 

4. All instruments chargeable with daty, oxcept Hundis, may be 
written on Impressed Sheets, and, except as provided by section ten of the 
said Act, and by these Rules, shall be so written. 

5. (a) When any instrument is to be written on an Impressed Sheet, 
if the amount of duty with which such instrument is chargeable does not 
exceed one hundred rupees, a single sheet shall be used, unless— 

where the application for the required stamp is made at a treasury, the 
officer in charge of such treasury, or, where such application is made to a 
stamp-vendor, the vendor certifies that he is unable to furnish a single 
stamp of the required value. 

(b) Wher the amount of duty chargeable in respect of any instrument 
exceeds one hundred rupees, or & treasury officer or stamp-vendor has 
certified nnder clause (a) that he is unable to furnish a single stamp of the 
required value, the number of sheets used for indicating the payment of 
duty shall not exceed the number which the treasury officer or the stamp- 
vendor certifies in neither case to be the smallest number which he can 
farnish so as to mako up the required amount. 

(c) No certificate shall be made under clause (a) or clanse (b) bya 
stamp-vendor in any casein which the stamp duty required exceeds the 
highest value of tho stamps which such vendor is authorized to sell. 

(dq) When, under this Rule, two or more Impressed Sheets are used to 
make up the amount of duty chargeable in respect of any instrument, a 
portion of such instrument shall be written on each sheet so used. 

(c) When a single shoet used under this Rule is found insufficient to 
admit of the entire instrument being written on the side of the paper which 
beara the stamp, 80 much plain paper may be subjoined thereto aa may be 
necessary for the complete writing of such instrument : provided that in 
uvery such case the side of the sheet which bears the stamp must be cover- 
od by a substantial part of the instrument before any part of the latter 
can be written on the plain paper joined to such sheet. Provided further, 
that the part of the instrument written on the plain paper must be attested 
by the signatures or marks of all the persons executing the document and 
the witnesses to the same. 

(f) When any instrument of transfer of shares in & company or as- 
sociation is written on an impressed sheet and the value impressed thereon 
is subsequently, in consequence of a rise in the market- value of such shares, 
found to fall short of the amount of duty chargeable under art. 60 (a), ached. 
i. of the Act, to or more adhesive ‘ Share Transfer Stamps’ hereinafter men- 
tioned may be used to make up the required amount. 

6. (a) Hundis other than handis which can be stamped with an ad- 
hesive stamp under section ten of the said Act shall be written as follows:— 

(1) Hundis payable otherwise than on demand, but not more than one 

year after date or sight, and for amounts not exceeding Rs. 30,000 
in individual value, on impressed sheets bearing the word Hundi ; 

(2) Hundis exceeding Rs. 30,000 in individual valne, and Hundis 

payable at more than one year after date or sight,on paper sup- 
plied for sale by the Government, and to which labels have been 
affixed by one of the officers mentioned in Rule nine, Clause (6), 
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_ or by the Superintendent of Stamps, Calcutta, and impressed by 
him in manner provided by Rule ten. | 

(b) Every sheet of such stamped paper shall be of a size not less than 
8& +54 inches, and no plain paper shall be joined to it. 

(c) The provisions in Rule five as to use of two or more sheets of stamp- 
ed paper when a single stamp of the required value is not procurable apply 
also to Hundi stamps used under this Rale. 

6A. Promissory Notes drawn or made in British India and charge- 
able with a duty of annas 6, 10, or 12, shall be written on impressed sheets 
of those values bearing the word ‘Handi.’ 

7. The daty payable on any instrument chargeable with a duty of ono 
anna may be denoted by a colored impression marked on a skeleton form of 
such instrument by the Superintendent of Stamps at Calcutta, Bombay, 
Madras, Rangoun, or Lahore, or by the Commissioner of Stamps at 
Allahabad. 


Cnarter ITI.—Of Impressed Labels. 


S. Impressed labels may be used for the following instruments and 
countorparts thereof, namely :— 

(1) Administration-bonds : 

(2) Affidavits : 

(3) Appointments made in execation of a power : 

(4) Articles of Association of}a Company : 

(5) Articles of clerkship : 

(6) Bills of Lading : 

(7) Chapter-parties : 

(8) Declarations of trust : 

(9) Instruments evidencing an agreement to secure the repayment 
of a loan made upon the deposit of title-deeds or other valu- 
able security, or upon the hypothecation of moveable property: 

(10) Leases printed or lithographed in an Oriental language, when 
the writen matter filled in does not excecd one-fourth of tho 
printed matter. 

(11) Memoranda of Association of Companies : 

(12) Notes of Protest : 

(13) Petitions for leave to file a specification of an invention, &c. 

(14) Policies of Insurance : 

(15) Revocations of Trust : 

(16) Warrants for Goods : 

and for the following—when written in any European Language, pro- 
vided that any instrament written in any European Language other than 
Eouglish shall have attached to it a translation in the English Janguage— 
(17) Agreements or memoranda of Agreementa, which, in the opinion 
of the officer empowered to affix the label, cannot conveniently be 
written on Impressed Sheets : 
(18) Instrnments engrossed on parchment and written in the English 
style, which, in the opivion of such officer, cannot conveniently be 
written on Impressed Sheets : 
(19) Awards: 
(20) Bills of exchange payable otherwise than on demand and drawn 
in British India. 
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(21) Bonds : 

(22) Certificates of sale : 

(23) Composition-deeds : 

(24) Conveyances : 

(25) Instramenta imposiug a farther charge on mortgaged property : 

(26) Instruments of apprenticesbip : 

(27) Instruments of co-partnersbip : 

(28) Instraments of dissolution of partnership : 

(29) Instruments of exchange : 

(30) Instruments of gift : 

(31) Instruments of partition : 

(32) Leases : 

(33) Letters of license : 

(34) Mortgage-deeds : 

(35) Powers of Attorney : 

(36) Reconveyances of mortgaged property : 

' (37) Beleases : 
(38) Settlements : 
(39) Transfers of the description mentioned in Article No. 60, clauses 
(b), (c), and (d) of the First Schedale of the said Act. 

9. The following officers are empowered to affix these labels to the in- 
strumonts mentioned in Rule eight namely,— 

(a) tho Collectors of Calcutta and Karachi ; 

(b) the Superintendents of Stamps at Madras, Bombay, Lahore, Ran- 

goon, Maulmain, and Akyab ; 

(c) the Commissioner of Stamps, North-Western Provinces and Oudh; 

(d) the Superintendent of Stamps (Political Resident), Aden. 

10. (a) Every such officer sball, upon any instrument mentioned in 
Rule eight being brought to him before it is executed, and application 
being made to him for that purpose, affix thereto a label or labels of such 
value as the applicant may desire and pay for, and impress such label or 
labels by means of a stamping-machine, and also stamp or write on the 
face of the label or labels the date of impressing the label or labels before 
returning the instrument to the applicant. Inthe case of instruments writ- 
ten on parchment, the labels must be further secured by motallic oyelets. 


(5) When the stamp duty amounts to five rupees or upwards, such 
officer shall further write on the face of the label or labels his initials, and, 
when the stamp duty amounts to rupees twenty or upwards, shall also attach 
his uaual signature to the instrament immediately under tho labels. 

In Calcutta, the Head Aasistant to the Collector is empowered, as well 
ax the Collector, to initial any label or labels, and to attach his usual 
signature to any instrument immediately under tho labels. 

11. (a) The payment of daty on instruments (other than Bills of Ex- 
change, Cheques, and Promissory Notes) executed out of British India and 
requiring to be atamped after their recoipt in British India, shall be in- 
dicated only by impressed labels. 

(6) When any such instrament is taken to the Collector under section 
seventeen of the said Act, the Collector, unless he be Collector of Calcutta 
or Karachi, shall send the instrument to one of the officers mentioned in 
Rule nine, remitting the amount of duty paid in respect of auch instrament, 
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and euch officer shall stamp the instrument in the manner prescribed by 
Rules 10 (a) and 10 () and return the same to the Collector for delivery 


to the person by whom it was produced. 
Cuapter IV.—Adhesive Stamps. 


12. Bills of Exchange payable otherwise than on demand and drawn 
in sets, when tho amount of stamp duty does not exceed one anna for each 
part of the set, may be stamped with adhesive stamps. 

13. Except as otherwise provided in these Rules, the adhesive stamp 
used to denote the duty of one anna shall bear the words “‘one anna.” 

14. Tho following instraments when stamped with adhesive stamps 
shall be stamped as follows :— 

(a) ills of exchange, Cheques, and Promissory Notes, drawn or made 
out of British India, and chargeable with a duty of more than ono 
anua—with adhesive stamps bearing the words “ Foreign Bill.” 

(1) Transfers of shares of public Companies and Associations, with 
adhesive stamps bearing the words “Share Transfer.” 

{c} An entry as an advocate, Vakil or Attorney on the roll of any High 
Court, with an adhesive stamp bearing the word “ Advocate,” 
“Vakil,” or “ Attornoy.” 

{Such stamp shall be affxed under the superintendonce and respon- 
sibility of a gazetted officer of the High Court, who shall obtain 
the stamp from the Superintendent of Stamps and account to 
him for it. The gazetted ofiver who affixes the stamp shall writo 
on the face of it his usual signature and the dato of signature before 
parting with the instrument. } 

(d} Notarial Acts, with adhesive Foreign Bill stamps bearing the word 
“Notarial” printed over them. 

CraprerR V.—Miscellaneous. 


15. When it is necessary, under section fifteen of the said Act, to 
donote upon one instrament the payment of duty in rospect of another, such 
payment shall be denoted by an endorsement under the hand of tho Collector 
on the former instrament. 

It. Every payment made under section thirty of the said Act shall be 
made in cash. 

17. The Collector may require every person claiming a refund or re- 
nowal under Chapter VI of the said Act, or his duly authorized agent, to 
make an oral deposition on oath or affirmation, or to put in an affidavit, 
setting forth the circumstances under which the claim has arisen. Tho Col- 
lector may also, if he thinks fit, call for the evidence of witnesses in support 
of the statement sot forth in the deposition or affidavit of the claimant or 
his agent. 

18. Any Magistrate convicting or trying an offender under Chapter 
VIil of the Stamp Act may grant to any person, who may have contributed 
to tho conviction, a reward within a limit to bo fixed by the Local Govern- 
mont. 

56. The Governor-General in Council may make roles consis- 

Power to make rules ge- tent herewith to carry ont generally the pur- 


nerally to carry out Act, poses of this Act. 
Hote.—Fee notification under section 55. 
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57. All powers to make appointments, rules, and orders confer- 


Certain powers exercise- red by this Act, may be exercised from time 
able from timetotime. to time as occasion requires. 


All rales made under this Act, other than rules made under 
section 55, shall be publishsd in the Gazette 
of India, and all rales made under section 55 
shall be published in the local Gazette. All rules published as re- 
quired by this section shall, apon such publication, have the force of 
law. 
58. Any person receiving any money exceeding twenty rupees 
Obligation togivereceipt i amount, or any bill of exchange, cheque, 
in certain cases. or promissory note for an amount exceeding 
twenty rapees, or receiving in satisfaction of a debt any moveable pro- 
perty exceeding twenty rupees in value, shall, on demand by the per- 
gon paying or delivering such money, bill, cheque, note, or property, 
give a duly stamped receipt for the same. 
59. Nothing herein contained shall be deemed to affeot the cuties 
chargeable under any enactment for the time 
SA eee eee being in force relating to court-foes.* 
60. Every Local Government shall cause this Act to be care- 
Act to be translated, in- fully translated into the principal vernacular 
dexed, and sold cheaply. languages of the territories administered by it. 
A full alphabetical index shall be added to every such translation, and 
the translation aod index shall be printed and sold tothe public at 
a price not exceeding four annas per copy. 
oe 
CHAPTERVIIL 
CRiminaL Orrences aND ProceDuURE. 
61. Any person drawing, making, issuing, endorsing, or trans- 
Ponalty for executing, ferring, or signing otherwise than as a wit- 
&o., instrament not duly ness, or presenting for acceptance or payment, 
atamped. or accepting, paying, or receiving payment 
of, or in any manner negotiating any bill of exchange, cheque, or pro- 
missory note, without the same being duly stamped, 
any person executing or signing otherwise than as a witness any 
other instrament chargeable with duty without the same being duly 
stamped, and 
any person voting or attempting to vote under any proxy not 
daly stamped, 
shall, for every such offence, be punished with fine which may 
extend to five hundred rupees : 


Pablication of rules. 





© Bee Act VII. of 1870. 
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Provided that, when any penalty has been paid in respect of 
any inetrament under section 34, section-37, or section 50, the amount 
of such penalty shall be allowed in redaction of the fine (if any) sub- 
sequently imposed ander this section in respect of the same instrument, 
upon the person who paid such penalty. 

Notes. 

Attesting witnesses are not punishable under this section. —3 M. H. 
C. B., (App.) 29. 

Intention to evade payment of stamp duty is not an essential] ingredient 
of the offence. The donor under a deed insufficiently stamped, will be pro- 
perly convicted, but the donco will have committed no offence under the 
section.—6 M. H. C. R., (App.) 5. 

In cases in which the Collector finds an instrament not properly stamp- 
ed, or receives any such instrument under section 50, he should call on the 
person liable to pay the deficiency and penalty, and if he neglects to do go, 
prosecute him under this Act.—Bd.’s Pros., 17th November 1879, No 
3,189. 


The term “ accepting” ascd in this section docs not mean “ receiving’ 
but “ executing as acceptor”’—I. L. R., 7 Madr. 71. 


To reccive & promissory note not duly stamped and to put it in suit 
docs not coustitute an offence undor this section.—7 Madr. 72. 


Where the receipt of money excecding 20 Rs. in satisfaction of a 
debt, is acknowledzed by letter without a receipt stamp being afixed, the 
writer is liable to punishment under sec. 61 of theo Act.—S Madr. 11. 

Seo I. L. R., 18 Cal. 39, noted under sec. 3, 


62. Any persen required by section 11 to cancel an adhesive stamp, 
Ponalty for failare to nud failing to cancel such stump in manner 
cancel adhesive stainp. prescribed by that section, shall be punished 
with fine which may extend to one hundred rupees. 
Note- 
M acknowledged receipt of a cheque for Rs. 100 by letter. The lettor 


was not stamped :—Held, that M was properly convicted under sov. 61 of 
the Indian Stamp Act, 1879.—IJ. L. R., 11 Madr. 329. 


Penalty for omission to : : ; . 
comply with provisions of 63. Any person who, with intent tode 


section 27. fraud the Goverument of any duty, 

(a) executes any instrament in which all the facts and circam- 
stances required by section 27 to be set forth in such instrument are 
not folly and truly set forth, or 

(5) being employed or concerned in or about the preparation of any 
lustrument, neglects or omits fully and truly to set forth therein all 
such facts and circumstances, 

shall be punished with fine which may extend to five thousand 
rupees, 

64. Any person who, being required under section 58 to give a 

Penalty for refueal’to ‘receipt, refuses or neglects to give the same, 
Rive receipt andfordevices or who, with intent to defraud the Government 


to evade duty on receipts. apy duty, upon a payment of money or deli- 
i Oe 


98 GENERAL STAMPS. [Sec, 65.67. 


very of property exceeding twenty rupees in amount or value, gives a 
receipt for an amount or valae not exceeding twenty rapees, or sepa- 
rates or divides the money or property paid or delivered, shall be 
punished with fine which may extend to one hundred rupees. 


Note. ; 
Prosecution for an offence committed in contravention of section 64 of 
the Stamp Act I of 1879 cannot be instituted unless with the provisions 
rauction of the Collector under section 69 of the same Act.—I. L. R., 9 


Bom, 27. 
Penalty for not making 65. Every person who— 
out policy, 

(a) receives, or takes credit for, any premium or consideration for 
any contract of insurance, and does not, within one month after recei- 
ving, or taking credit for, such premium or consideration, make ont 
and execute a duly stamped policy of such insurance ; or 

(b) makes, executes, or delivers oué any policy which is not duly 

or making, &c., any policy Stamped, or pays or allows in account, or agrees 
not duly stamped. to pay or allow in account, any money upon, 


or in respect of, any such policy, 
shall be panished with fine which may extend to two bundred 


rupees. 
66. Any persou drawing or executing a bill of exchange ora 
Puialiystoo noscdvawine policy of marine insurance purporting to be 
full number of bills or drawn or execated in a set of two or more, and 
pares policies purporting =~ not at the same time drawing or executing on 

o be in sota. : 
paper duly stamped the whole number of bills 
or policies of which such bill or policy purports the set to consist, shall 

be punished with fine which may extend to one thousand rupees. 

67. Whoever, with intent to defrand the Government of duty, 
Penalty for post-dating draws, makes, or issues any bill of exchange or 
‘bills, &o., and promissory note bearing a date subsequent to, 
that on which such bill or note is actually drawn or made, and whoever 
knowing, that such bill or note has been so post-dated, endorses, trans- 
fers, presents for acceptance or payment, or accepts, pays, or receives 

payment of, snch bill or note, or in any manner negotiates the same, 
aud whoever, with the like intent, practises, or is concerned in 
for other devices to de- apy act, contrivance, cr device not specially 
fraud the revenue. provided for by this Act or any other law for 

the time being in force, 


shall be punished with fine which may extend to one thousand 
rupees. 


Note. 
_ Tho socond clause of this section is not controlled by tho first clause, 
which rofers only to bills of exchange aud promissory notes, but applies 
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to all cases in which xn document is executed with intent te defraud: the 
Government of stamp duty.—I, L. B,, 9 Madr, 138, 
68. Any person appointed to sell stamps who disobeys any rule 
p made ander section 55, and any person not so 
enalty for breach of : 
role relating tosale of sppointed who sells or offers for sale any stamp, 
stampsand for anautho- shall be punished with imprisonment for a term 


ized sale. . i 
accra) which may extend to six mouths, or with fine 


which may extend to five hundred rupees, or with both. 
69. No prosecution in respect of any offence punishable under 
Inetitution avd conduct this Act, or the General Stamp Act, 1869,* 
of prosecutions. or any Act thereby repealed, shall be institnt- 
ed without the sanction of the Collector or such other officer as the 
Local Government generally, or the Collector specially, authorizes in 


that behalf. 
The Chief Controlling Revenne Anthority, or any officer autho. 


rized by it in this behalf, may stay any such prosecution or compound 


any such offence. 
Notes 


A Magistrate authorized by the Collector of a District to prosecute 
offenders is not competent also to try persons whom he prosecutes. The 
Collector should appoint sone person other than a Magistrate to conduct’ 
the prosecution. —I. L. RB. 3 Cal. 622. 

See I. L. B., 9 Bom. 27, noted under sec, 64, 

70. No Magistrate other than a Dresidency Magistrate and a 

Jurisdiction of Magis) Alagistrate whose powers are not leas than 
trates. those of a Magistrate of the second class ahyl]| 
try any offence under this Act. 
Note. 

The Collector, being primarily responsible for the prosesution of 
offences against the Stamp Acts of 1869, and 1879, should not himself try, 
asa Magistrate, a person accused of an offence against either of those Acts, 


—I, L. B., 2 Al. 806, 
71. Every such offence committed in respect of any instrament 
: may be tried in any district or presidency-town 
ace of trial. . ' : j 
in which such instrument is found, as well as 
in any district or presidency-town in which such‘offence might be tried 
under the law relating to criminal proceedure for the time being in 
force.t 
72. Nothing in this Act shall be deemed to prevent any persot 
Operation of other Jawa ftom being prosecuted under any other law 
not barred. for any act or omission which constitates an 
offence against this Act, or the rules made under it. 
' Provided that no person shall be panished twice for the same of- 
ence, 


Repealed by this Act, sec, 2, and acb. iii. + Ses vow Act. X. of 1882, 
a meee 


ee ee - re ee, 
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SCHEDULE I. 


Stampe-Doury on InstTRUMENTS. 
(See section 5.) 














Desceiprion or InstRUMENT, Proper SraMp-pory, 





1. Acknowledgment of a 
debt exceeding twenty rupees 
in amount or valae, written 
or signed by or on hehalf af 
a debtor in order to supply | 
evidence of auch debt io any 
book (other than a banker's 
pass-book) or on # separate 
piece of paper, when such 
book or paper is left in the 
creditor's possession ... 


One anna. 


Notes. 


7 

A khata or mere acknowledgment or account stated bearing one anna * 

stamp is sufficiently stamped ns it is no contract, there being no promise 
within section 25 (3} of the Contract Act.—I. L. R., 8 Bom, 194. 


An account in & hatchitéa, shewing advances of money made to, and 
party-payment made by, the defendant, requires no Btamp. (Act 18 of 
1869, anch I]. 32).—9 Cal. 127, 4 Cal. 885 followed. 


Whother an account sigued by a debtor in the books of his ereditor 
amounts to acknowledgment within the meaning of this Art. is a question 
depending in each case upon tho form and intention of the entry.— & Cal. 282. 


An account stated signed hy the principal debtor and sureties who 
stipulate to pay on default by the principal is sufficiently atainped with a 
one anna adhesive stamp. Baboji Pandushet c. Mahadu, P. J.B. H.C. 1833, 
13. (Unreported). 


Signed accounts which are not engagements to pay at any particular 
time, but are mere acknowledgments to be used, if need he, as evidence, 
nre properly stamped with ono anua. Iieference, P. J. B. H. C. 1883. 12. 
(Unreported). 

2. Administration-B on d, 
“ineluding a bond givon 
under section 256 of tho In- 
dian Succession Act, 1865, 
section 8 of the Government 
Savinga Banke Act, 1873, sec- 
tion a of tho Probate and 
Administration Act, 1881, or 
section 9 or section 10 of the 
Succession Certificate Act, 
1889" aes @es es 


Adoptionedecd aa 

8. Affidavit or declaration 
in writing on oath or affr- 
mation made hefore a person 
authorized by lew to admini 
ter an oath 


EE A Ne I a Ate 


The name duty as a Secu. 
rity-Boad (No. 14). 





See Instrument, No. 83. 


a oe : .. « One rupee. 


I eee eRe MeO 


* The words quoted hare been added by Act VI. of 1889 sec. 18. 
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SCHEDULE I.—~(continued.) 
a 


DESCRIPTION OF INSTRUMENT. | Proper STaMP-DUTY, 
ee ee ee ae ee eet eee Re LT ee a eee ee eae eee eet 


See Exemptions Schedule | 
Il. (No. 1.) 


4 Agreement tolease ...| ne os es The same duty asa Lease 
No. 89)- 

; (a.) If relating to the 

| | sale of any Government 

| | Security, Share ina Com- 





pany or Association or 

Bill of Exchange ..{ One anna. 
(b.) Whereby the own-| 
5: Agreement or Momoran- jjeror occupier of land ini 
dui of an Agreement. + | | a villagein the Bombay 
4 Presidency ayreer to re- 
linguish his rights® 
therein to the Govern | 
fment, and to accept 
=a in other lard in 

a 


See Evemptions, Schedule ; 


| 
{ 
\ 
(tl. Nu. &) 
H 
Notes. 


Tho duty on agreoments executed for work in the coffee plantations in 
Mysore is reduced to one anna.—Government of India Notification, dated 
8Uth October 1879, No, 1,585, I. G. 


Agreements executed by Abkari renters are liable to stamp duty, ac- 
cording to circumstancen, either as ‘“‘ agreements’ for which no special pro- 
vision is made in the Stamp Act or as “ bonds.” They are agreements if 
unattested, and bonds if attested.—II. C. Pros., 3rd May 1880 and Bd.’s 
Pros., 27th May 1880, No. 722. 

In a contract for work to be porformed entered into by a contractor with 
the Executive Engineer of a District, it was stipulated that payments should 
he made from time to the contractor as the work progressed, and that the 
Engineer might retain 10 por cent. on the value of the work done to cover 
compensation for default on the part of the contractor and as security for 
the proper performance of the contract. Held, that this contract was charge- 
able with stamp duty as an agreement under Article 5 (c) and not as a 
mortgago under Article 44(a) of schedule I of the Indian Stamp Act, 1879.— 
I. L. R., 7 Madr. 209. 


_ Correspondence having passed hetwocn the plaintiff and defendant re- 
Jating to the sale of shares in a certain company by the plaintiff to the de- 
fendant, and the sale not having been carried out, the plaintiff in asuit for 
damages against the defendant sought to prove an agreement for sale from 
the letters, none of which were stamped : —//eld, the letters, though unstamp- 
ed, were admissible as evidence of an agreement, since they did not consti- 
tute an agreement or a memorandum of agreement.—13 Madr. 255.: 


_ An indemnity note, passed to a Railway Company by a consignee and 
his surety in respect of goods delivered to the consignee, and for which he 





exchange for the right 

vo relinguished ... ..| Four annas. 
(c.) If not otherwise 

provided for by thia Act.! Eight annas. 


* The word “rights” bas been gubstituted for the wird “right” by Act XII. of 1891. 
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ia unable to produce the Railway receipt—by which not they undertake to 
hold the Railway Co., its agents, and servants, harmless and indemnified in 
respect of all claims to the said goods—is not an indemnity bond, falling 
under Art. 28, Sch. J, but is an agreement falling under cl. (c) of Art. 5, 
and consequently chargeable with a stamp duty of 8 annas only.—5 Bom. 
478 


By a rent-note dated the 28th July, 1885, the executant Babaji agreed 
to take for five months from the executee Hormasji a certain pasture ground 
attached to the military cantonment at Poona. The note recited that Babaji 
was to graze thirteen she-bnffaloes, at Re. 1-10 per head, on the pasture 
ground for a consideration of Rs, 21-2.0 to be paid to Hormasji by two in- 
stalments : in default of payment of one instalment, the whole amount was 
to become payable at once. It farther recited that in case the debt remain- 
ed unpaid beyond the fixed period, Babaji was to pay on the amount in- 
terest at the rate of two per cent. per month. The Collector of Poona was 
of opinion that the rent-note in question was a lease and sufliciently stamp- 
ed with four annas. The Inspector-General of Registration held the docu- 
ment to be an agreement falling under article 5, clause (c), Schedule, I of 
the Stamp Act and chargeable with a stamp duty of eight annas. On re- 
ference by the Commissioner to the High Court, Held per Birpwoop and 
Pransons, JJ., (Nananut Haripas, J., dissenting) that the rent-note in ques- 
tion was an agreement, and as such chargeable with a stamp duty of eight 
annas under clause (c) of article 5, Schedule I of the Stamp Act I of 1879. 
Held per Nanapnat Hartoas, J., thot the instrument was a lease and suffi- 
ciently stamped with four annas, growing grass being immoveable property 
witbin the definition of section 2 of the General Clauses Act (1 of 1868). 
Should, howevor, growing grass be not regarded as immoveable property, 
the instrument was an agreement for or relating to the sale of goods, the 
price being fixed with reference to the quantity to be consumed by the cattle, 
and, as such, was exempt from stamp duty under Schedule II, art. (a) of 
the Stamp Act.—13 Bom. 87. . 


A document whereby the party executing it purported to sell his right, 
title and interest in certain receipts for shares, and to execute in future a 
packa document of sale thereof, and acknowledged the receipt of Rs. 10,00], 
held to be an agreement, and, as such, liable to a stamp duty of 8 annas 
under Schedule J, article 5, of the Stamp Act I of 1879, the property in the 
receipt not being intended to pass forthwith.—14 Bom. 316. 


A bond stipulated that for the consideration of a loan of Rs. &0 the 
debtor should deliver to the creditor on a fature day ‘800 arris of grain 
valued at Rs. 10 per 100 arris.” The bond was engrossed ona § anna 
rtamp paper. Ina suit'on the bond for the recovery of 800 arris at 4 arris 

fede io be price, Rs. 200,—Held, that the bond was adequately stamped, 
—-13 Cal, . 


A khata passed by one person to another agreeing to pay a debt duo 
by a third person requires an 8 annaa stamp Hormusji Gandabhoy tc. 
Dayabhoy Harribhoy, P. J. B. H.C. 1880. 324. (Unreported). 


An agreement to refer the matters in dispute between the parties to 
arbitration must be stamped ag an agreement. Bajabai ¢. Shivram. P, J. B. 
H. C, 1883. 18. (Unreported). 


See I. L. R., 15 Madr. 134, noted undor sec. 46. 
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Description ov INSTRUMENT. Prorer STampe-pury. 








a 





ee hee me 


tion of {a power, whether of 
trostees or of property move- 
vble or immoveable, where 
made by any writing nut 
being a Will. bis vs ae 


6. Appointinent, in execu- | 





ot Fifteen rupees: 

7. Appraisement or vala- | | 
ution made otherwise than 
under an order of the Court 
iu the course of a suit hae ee une | The same duty as an Award 
(No. 10). 





— 


Bee Exemptions, Schedule 
{1 (Nos. 3 and 4). 


Apprenticeship-deed | See Instrument, No. $1 


8. Articles of association 
of ucompany a a (ie pon se -«l Twenty-five rupees. 


9. Articles of Clerkship or | 
contract whereby any }-@rson 
firat becomes bound to serve | 
as a clerk in order to his ad- . 
mission ag an attorney io any 


Hiyh Court... : : 
igh Cour oe aoe --| Two handred and fifty 
Assignment er «+ | Sea Conveyance, No. 2), paar 
and Tranafer, No. 60. 
Authority to adopt -- | Seo Instrument No, 88. 


10. Award, that is to say, | ( (a.) Where the amount 
any decision in writing by an | or value of the property 
arbitrator of umpire on a} to which the award re- 
reference made otherwiso | | lates as set forth in such 
than by an order of the Court { award does not exceed 
in the course of a suit Rs. 1,000 ... » «/ The game duty as a Bond 
(b) In any other case. Pes eisai 





Sce Exemption, Schedule 
111. (No. 6). 

(a.) When payable on 

demand and the amount 











exceeds Ks. 20. ... --| One anna. 
coe ae a ama a aco 
& (82) 83 
|e hee payable) © | 2°S] sre 
otherwise than on de- é ] s © os © 
4 mand but not more than 5 ‘ 2 6 3 
| cae year after datc or é oe 5S re fx 
sight. a) we | ol 
ics bat mm 
campers deat 9 





il. Bill of exchange or If the amount of Rs. | Rs. a. P.|Rs. a. PBs. A. P. 
promiesory note, not being a | ; the bill or note does 
cheque, bond, bank-note, or | | not exceed 20:0 20019001 90 


currency-note. Pe wee If it exceeds 200 
Land does not exceed 400; 0 4 0)0 2 0320 
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a nn en 
Pasar 








DescgipTion or INSTRUMENT. Prorver STaMP-DUTY, 





Waren Or 


ars Feces | eee 


























br os os 
| ™% Bee | @ ois 
( (b.) When payablel .& £°3|828 
elder than on de- 2 aefoe/aSo 
Be eA 
mand but not more than rs ¢ | #s— 
hee year after date or a ra ¢ ois 2's 
sight.—(contd.) tee moe lH se 
; = loyal se 
If it exceeds 400 Ra. aA. P.|Bs. A. p{Re, A. P. 
and does not exceed 600} 0 6 010 3 0.0 3 0 
i 600 1,0001 010 0}0 & OF0 4 O 
Ss 1,000 1,200, 012 0.060900 40 
ll. Bill of exchange or » 1,200 1,600: 1 0 0|0 8 O10 6 O 
promissory note not being A » 1,600 2,600; 1 8 01012 0}0 8 0 
cheque, bond, bank note, or!) For every Ks. 2,600 or 
currency note.—(conid). part thereof in excuas 
of Ra. 2,600 up to Ke, 
10,000. 8 0}012 00 8 0 
For every Ra. 5,000 or! 
part thereof in excess of; | 
Rs. 10,000 up to Rz.! 
30,000... ae of 8 0 01 8 O 0 0 
And for every Ba.) 
10,000 or part thereof in; 
excess of Ka. 30, .| 6008 008 0 0 
(c.) When payable ar 





The same duty as a Bond 
more than one year ufter|(No. 18) for the amount of 
(date or sight. a3 such bill or note. 


Notes. 
A bill of exchange for Rs. 500, payable otherwise than on demand, 
must, under article 11 of Schedule I of this Act, be stamped with au im- 


pressed stamp of the valuo of six annas.—k. L. R., 8 Cal. 721.(1. L. B., 7 
Cal. 256 approved.) 


In determining whethor a document is sufficiently stamped for the pur- 
pose of deciding upon its admissibility in evidence, the documont itself as 
it stands, and not any collateral circumstances which may be shown in evi- 
dence, must be looked at. Bull v. O'Sullivan, L. R., 62, B., 209; Gatty v. 
Fry, L. R., 2 Ex. D., 265, and Chandra Kant Mookerjce », Kartik Charan 
Chaile, 5 B. L. R., 103, referred to. Where a cheque bearing a stamp of 
one anna was dated the 25th September, and the evidence showed it to have 
been actually drawn on the 8th September, and therefore to have been post- 
dated, it was contended that the cheque was really a bill of exchange, pay- 
able 17 days after date, and therefore inadmissible in evidence as being in- 
sufficiently stamped, Held, in a suit to recover the amount of the cheque 
on its being dishononred, that it was admissible in evidence.—6 Cal, 432, 


By « document, dated 8th March 1882, which purported to be a pro- 
missory note attested by three witnesses and written on an impressed label 
of 2 annas, A promised to pay B before a certain date Rs. 135 :—Held, 
that the dooument was a bond and must be treated as unstamped for the 
purposes of aeo. 34. By a docament dated 23rd Jane 1880, stamped with an 
adhesive stamp of one anna, purporting to be a promissory note attested 
by two witnesses, A promised to pay Re. 56 to B or order on demand. Held, 
that the document was not a bond buta promissory note—8 Madr. 87. 
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DEscRIPTION OF INSTRUMENT. Prorger SrTaMP-DUTY. 
sa te i i Os A ace ee 
12 Bill oflading —_....} ... fee a .. | Four annas. 
If a Bill of Lading is 
ion, Schedule IT. drawn in parta, the proper 
oo seein 7). 3 stamp therefor , must be 


borne by each one of the set. 

( When the amount Re. 

or value secured doeg 

not exceed ... 10} Two annas. 
When such am- 

ount or value ex- 

cords Re. 10, but 

does not excecd ., §0} Four annas, 
When such am. 

ount or yalue ex- 

4 ceeds Ra. 50, but 

does not exceed... 100] Eight annas. 
and for every Re. 





18. Bond (not otherwise 


provided for by this Act, “orl 
by the Court-fees Act, 1870).””*: 








See Admi:istration- Bond 
(No. 2), Customs-Bond (No | 
24), Indemnity-Bond (No. 28 ,; 
Security - Bund (Nou. 14). See; 
Exemptions, Schedule —‘11.| | 100 or part thereof 

(No. 8.) | | in excess of Rs. 100 


up to ite ... 1,000) Eight annas. 
and for every Ra, 

| 600 or part thereof 

| Lin excess of ...1,000! Two rupees eight annas, 
Notes. 


A bond to secure a loan by which the person executing the iustrnment 
obliges himself to pay double the amount advanced in the event of certain 
conditions not being fulfilled, is rightly assessed to stamp duty on the penal 
sum which is the “ amount or value secured ” and recoverable in case of 
necessity arising for enforcing the bond.—Bd.’s Pros., lst June 1881, No. 
948 and 22nd Jaly 1881, No. 1,473. 

An agreement in the following terms—‘‘You have caused me to open 
a shop to which you have given as a loan Rs, 350 ; you have encrurted me 
with the shop after having settled that you shall have one share and I 
shall have one and a half share in the profits of the fim, after deducting 
the amount lent by you with interest at 10 annas per cent. per mensem, aud 
Re. 9 as the annual rent of your shop ; I am only to give you an account 
of the same whenever you ask for it ;this firm bas been opened in the 
month of Magsharof Samvat 1935; 1 am togive you anaccuunt of the 
same since that date ; I shall pay up your money when the arcount is 
settled ; the profits that may remain after paying up your mouey shall be 
divided according to the aforesaid agreement; the outstanding claims 
and the goods of the firm shall be taken by me, and the value of the same 
shall be given to you by me in cash ; the amount J shall borrow from tie 
funds of the firm shall be in proportion to my share in the profits realized 
T and my heirs shall have no further right to the assets of the firm than 
my share of the profits.” Held, to be a bond for Rs. 350 plus possible pro- 
fite and liable to a stamp of Rs. 2-8 at least. Dbaoji.v. Vohrabhaiji P. J, 
B. H. C. 1883, 14, (Unreported). 

A bond for Bs. 31-4, Re. 25 of which were on account of a balance 
due on a former bond, and Re. 6-4 for interest held, to require a 4 annas 
etamp. Khando v. Imam. P. J. B. H. C, 1882, 852. (Unreported). 


® The words quoted haye been added by Act VI. of 1899, sec, 18. 
11 96 





{ 
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SCHEDULE I.—(continued.) 


Held by the Full Bench that where a bond is given under the orders 
of a Court as security by one party for the costs of another it is subject to 
two duties— (a) an ad valorem stamp under the Stamp Act, art. 13, sch. i, (b) 
a court-fee of eight annas under the Court-fees Act, art. 6 sch. ii.—I, 
L. B., 11 Al. 16. 


Seo I. L. R., 15 Madr. 193, noted under sec. 3. 








ae 


Description or InsTRuMENT. Prorer SramMp-pvury. 








Ee aaa 


14. Bond or Mortgage-deed ) (a) When the Res. 
executed by way of security; | amount secured 
forthe due execution of an| ; does not oxceed ... 1, 
office, or to account for money} > - 
received by virtue thereof. ... (b.) In any other 
fee Esvemptions, Schedule] | case sie xia 

(Nos. 8 and 12). J 


” 18. Bottomry-Bond, that is 
to say, any instrument where- | 
by the master of a sea-going 
ship borrows money on the 
security of the ship to me el 





The same duty as a Bond 
(No. 13.) 


.| Five rupees. 


him to preserve the asbip or 


prosecute ber voyage sei a .» | Thesname duty asa Bond 


(No. 18). 

16. Certificate of sale grant- The same duty asa Con- 
ed to the purchaser of any veyance (No. 21) for a cone 
property sold a Sete auction sidcration equal to the 
by a Civil or Revenue Court, amount of the purchase 
or Collector or other Revenue- money. 


Notes. 
The stamp-duty payable on a certificate of salo is governed by this 
clause and not by section 24.—I. L. R., 5 Madr. 18. 


Whore the equity of redemption of an estate is sold in execution of a 
decree, the stamp duty leviable upon the certificate of sale must be calculat- 
ed upon the amount of the purchase money only.—7 Madr. 42). 


In execution of a decree, certain immoveable property was attached 
and sold in eight lots to different persons, subject to amortgage. The ap- 
plicant was one of the purchasers, and applied for a sale certificate. A ques- 
tion arose whether, in computing stamp duty, the whole amount of the 

cipal mortgage debt, or only a proportionate amount of it, was to be 

eemed a part of the consideration. On reference to the High Court:—Held, 
that the whole amount of the principal mortgage debt, and not merely a 
proportionate amount of it, was to be added to the price, and the total 
amount to form the consideration upon which an ad valorem stamp duty 
was to be calculated, each purchaser, each purchaser obtaining a separate 
gale certificate.—-10 Bom. 5B. 


_ There is nothing in the provisions of this Act to preclude sales to one 
entire Proper'y in different lots being treated as forming together one 
traneaction. The provision in sec. 7 ag to distinct matters does not apply. 
~—H. C. Pros., Sth September, 1879. 


officer ... ais 
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Where several contiguous lots of land are sold at an executten sale 
to the same purchaser they should be comprised in one certificate of sale. 
Where the lots are not contiguous, separate certificates should be issued. 
The stamp in each case should be determined by the aggregate amount of 
the purchase money embraced in the certificate, as it would be in the case 
of a Gonveyance of the same property. P. J. B. H. C. 1883, 277. (Unreported). 


Where a single conveyance is possible and proper, as in the case of a 
sale of a house and a share io a well, the use of which is necessary to the 
house, in different lote to the same purchaser, both being subject to a joint 
incumbrance, the items in the certificate of a sale should not be split up in 
computation merely to increase stamp duty. Narsidas Bhagwandas v. Jivla. 
Kbushal. P. J. B. H. O, 1883, 333. (Unreported). 


Claims on the property admitted by the parties or established by a 
decreo of a Court should be entered in the certificate of sale and computed 
as part of the purchase money. Other claims should not be entered or com- 
puted, The stamp should be provided by the purchaser. Ezparte Ramkrishna. 
p. J. B. H. C. 1884, 260. (Unreported). 


Tho stamp on a certificate of sale of property sold subject to a mort- 
gage ia to be estimated onthe aggregate sum the purchaser would have to - 
pay to become full and unencumbered owner. Anandapa v Hanmant Goada. 
p. J. B. H. CG, 1884. 67. (Unreported). 


Where portions of mortgaged property are sold separately, subjeot, in: 
each case, to the entire mortgage, the amount of the principal debt must 
beadded to the purchase money in each case to determine the stamp duty, 
assuming that a separate certificate is necessary. The practice of selling por- 
tions of the mortgaged property subject to the entire mortgage ia highly 
objectionable. Pandurang Mahadev v. Balaji Ganoji. P. J. B. BH. O. 1884, 
98. (Uoreported.) 


 canaamupearenyanepetathaatnantianrennesnamentasattomnteeanteammmmaien eaanamtntiothed 
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DrescriFtrion or INsTRUMENT. Prorer STaMp-DUTY. 





17. Cortiticate or other do- 

cument evidencing the right | 

or title uf the holder thereof, 

or any other person, either 

to any ahares, scrip, or stock 

in or of any Company or Aa- 

Sociation, or to become pro- 

prietor of shares, scrip, or 

stock in or of any Company 

or Association Be eee ee ays . | One anna 
16. Charter-party, that is 

to say, any instrument (ex- 

cept au agreement for the 

hire of a tug-steamer) where- 

by a vessel or some specified 

principal part thereof is let 

for the specified purposes of 


the charterer oe pee sae 5 .» | One rupee. 
19. Cheque, for an amount 
exceeding twenty rupees .., | .., a ee .. $ One anna, 


Hote, Sco I. L. B., 16 Cal. 432, noted under art. 11. 
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DuscrRipTion oF INSTRUMENT. Prorer StTaMP-Dury. 





20. Composition-deed, that 
is to say, any iastrument exe- 
cuted by a debtor,whereby he 
conveys his property for the 
benefit of his oreditors, or 
whereby payment of a com- 
position or dividend on their 
debts is seoured to the credit- 
ors, or whereby provision is 
made for the continuance of 
the debtor’s business, under 
the supervision of inspectors 
or under letters of license, 


for the benefit of his creditors‘ ... as wi .. ' Ten rupees. 


When the amonnt Res. 
of the consideration 
| for such conveyance 
as set forth therein 
does not exceed Right annas. 
21. Conveyance, nnt being | “When it exceeds . 
a Transfer mentioned |: No. 60. | Re. 50, but does not 
Bee Exemptions, Schedule exceed sa... ..- 100} One rupee. 
IL. (Nos. 6 and 17.) For every Rs. 100 
or part thereof in ex- 
cess of Re. 100 up tol,000} One rupee. 
and for every Rs. 
; 600 or part thereof 





(in excess of ...1,000) Five rupees. 
Oo-partnership ww» | See Instrument, No. 82. 
Notes. 


An instroment evidencing the conveyance of certain land held on ryot- 
wary tenure, from one person to another for a pecuniary consideration, is 
chargeable with duty as a conveyance and not as a transfer of interest 
sevured by a lease (Art. 60).—Bd’s, Pros. 23rd June 1881, No. 1,145. 


Eight persons, the owners of a tea estate, purported to convey their 
rights iu the estate to a Company; the consideration expressed in the deed 
of conveyance being £ 43,320 payable in shares and debentures of the Com- 
pany taken at par. The only share-holders or debenture holders of the Com- 
pany were the eight persons who purported to sell the estate to the Com- 
pany. Held, that, although theconveying parties were the shareholders of the 
Company, there was just os much a sale and transfer of the propertyand @ 
change of ownership as there would have been if the shareholders had 
been different persons: and that the proper duty payable on the convey- 
ance was therefore that mentioned in art. 21, Sch. L—I. L. R., 13 Cal, 43. 


Where a transaction isin substance a sale of a share in a partnership, 
and the tranefer of # share in a lease only forms part of the subject-matter 
of the anle, as being a part of the partnership assets, the transaction should 
be regarded not as the -ransfer of a lease, bnt as the sale of a share in a 
partnership, aud the duty payable in rospect thereof should be that falling 
under Suh. I, Art, 21.—12 Cal. 483, 

In a suit by plaintiff to recover possession of certain immoveable pro= 
perty under a deed of sale exeouted to him by the defendant's father, while 
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Reg. XVIII of 1827 was in force, upon one anna stamp paper, & question 
having arisen as to what stamp daty the deed should bear for the pur 

of the suit it wag referred to the High Court. Held, that the deed was 
sufficiently stamped, but the plaintiff could not obtain on it a jadgment 
for a sum or value beyond what wascovered by that stamp, unless he paid 
an additional stamp duty and penalty, which the Court might allow him 
to do.—10 Bom. 239. 








DESCRIPTION OF INSTRUMENT. Prorer STAMP-DUTY. 








22 Copy or extract, cer-|({ (a.) If the original 
tified to be atrue copy or| | was not chargeable with 
extract, by or by orderof any | | daty, or if the daty with 
public officer, and not charge- |4 which it was chargeable 
able under the law for the! | does not exceed one ru- 
time being in force relating | | pee ai ai ...| Eight annas. 
to Court-fees® aa eek (b.) In any other case. | One ruj.ec. 
See Exemptions, Schedule 
II. (Nos. 9 and 10). 





Note 


Article 22 of Schedule I of the General Stamp Act (I of 1879) does not 
apply toa copy contemplated by sectién 62 of the Civil Procedure Code 
(Act XIV of 1882), the attestation of which copy by the Court or its officer 
being not made on the application of the owner of the copy, but solely in 
consequence of the express direction of the Code, with a view to its being 
filed for the purpose of identifying the book entry when produced at the 
hearing.—I. L. R., 15 Bom. 687. 


- f (a) If the dnt with | The same dut : : 
. Dupli- : Bee y as is pay 
iat nA Plein oni pe clues oa | which the original ins- able on the original. 
able with duty,and in reapect trument is chargeable 


of which tho proper duty ha does not exceed one 
. | rupee, 


been paid eae wa “* ( (U.) Imany other case. One rupee. 


Note. 


_ Counterparts, or duplicate should follow the rule applicable to the 
original documents with which they are connected, and stamped labels may 
be affixed to counterparts of instruments mentioned in Rule 6.—Govern- 
ment of India Notification, 3lst May 1879, No. 813, 


24. Customs-bond... a” The samo daty as a Secn- 
35. Declaration of any rity-Lond (No. 14). 
trnet of or concerning any 
property, when mude by any 
writing not beinga Will _., Fifteen rupees. 
Notes. 


An agreemort was made between certain persons to transfer the future 
surplus profits of their respective trades to a trustee, in order that the tras- 
tee shoald hold the fund so to be created on certain trusts declared in the 
agreement :—Held that the agreement was liable to stamp duty as a de- 
claration of trust under the Indian Stamp Act, 1879, Sch. I, art, 25, and ag 
&D agreement under art. 5 (c).—I L. R., 11 Madr. 216. 


ee ee ie Se ee ee 
* See Act VII of 1870. 
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Where a donee was directed in an instrument of gift of certain land 
to maintain the donor out of the profits of the land :—Held, that the ins- 
trument was liable tostamp duty as a gift and not as a declaration of 
trust.—12 Madr. 89. 


a ee 


Dgsoriprion OF INSTRUMENT, Proper STaMp-pvry. 








96. Delivery-order in res- 
pect of goods, that is to say, 
any instrament entitling any 

n therein named, or his | 

assigns, or the holder thereof, 
to the delivery of any goods 
lying ia any dock r port, or 
in any warehou oin which 
goods are stored or deposited 
on rent or hire, or upon any 
wharf, such instrument be- 
ing signed by or on behalf of 
the owner of such goods upon 
the sale or transfer of the 
property therein, when auch 
goods exceed in value . wenty 
rupees. eee ooo | eee ° eae ver One anna. 


Deposit of title-deeds. .., Bee Instrument, No. 29. 
Dissolation of partnership. See Instrument, No. 38. 
Duplicate aie eee See Counterpart, No. 33. 


27. Entry asan advocate, | ( In the case of an Advo- 
vakil, or attorney on the roll | | cate or Vakil | Five hondred rupees. 
of any High Court in exercise 
of powers conferred on such 
Court by Letters Patent, “ or 
by the Legal Practitioners’ 
Act, 1884,"4 


See Exemptions, "Schedule In tho case of an At-| Two hundred and fifty 





II. (No. ik). (torney ... .., = «sf rupees, 
Exchange ine . | See Instrument, No. 35. 
Extract ave | See Copy, No. 32. 
Farther‘charge ... .. | Bee Instrument, No. 80. 
Gift... in ... | See Instrument, No, 86. 
Wote. 


By art. 11 (a), of Schd. II of the Act, a Vakil, on the roll of the High 
Court Madras, who applies to be entered on the call of advocates, is exempt- 
ed from as daty prescribed by art. 27 of Schd. I of the Act.—I. L. B., & 





® The words quoted have been added by Act IX. of 1884, of sec. 10 (1). For stamp 


duties on oartificates to practise as a legal practitioner, see Act XVIII. of 1679, sec. 26, 
and ach, ii, 
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DeEsCRIPTION OF INSTBUMENT. Prorsr SraMp-pory. 
28. Indemnity bond oe ere is sia ‘en | The same daty as a Secu- 


rity-Bond (No. 14). 


..| See Composition - deed, 
No. 20. 





Iuspectorship-deed 





( (a.) When such loan} The same duty as a Bill of 

is repayable more than; Exchange [No. 11 (b)}]}, for 
29. Instrument evidence- |} three months, but not:the amount secured. 

ing an agreement to secure! | more than one year, 

the repayment of aloan made de eae the date of euch 

upon the deposit of title- | instrument. 


deeds or other valuable secn- | 
rity, or upon the hypothe: (b.) When such loan} Half the daty payable on 


cation of moveable property. | | is repayable not moreja Bill of Exchange [No. 11 
than three months from|(b)] for the amount secured. 
the date of such instru- 
\ ment. 
Note. 
Art. 29 would appear to cover documents relating to each advances for 
a season made on the hypothecation of growing crops ; but such instruments 
are liable to the duty chargeable on deeds of mortgage.—Bd.’s Pros., 15th 


January 1872, No. 187. 











( (a.) When theoriginal{ The same duty asa Cone 
mortgage is one of the} veyance (No. 21) fora con- 
description referred tojsideration equal to the 
in No. 44, clause (a), of| amount secured by such in. 


80. Inatrnment imposing this schedule. strament. 
a further charge on mort- 
(6.) When snch mort-| The same duty as a Bond 
gaged property it “| | gage is one of the des-|(No. 13) .for the amonnt 


cription referred to in|secured by such instrument, 
No. 44, clause (0), of 


81. Instroment of appren- (this echedule. 


tice.ship including every 
writing relating tothe service 
or tuition of any apprentice, 
clerk, or servant, placed with 
any master to learn any 
profession, trade, or employ- 
ment, except articles of clerk- 
ship (No. 9 of this schedule) | ... ut sale .. | Five rapees. 


See Ezemptions, Schedule 
LU. {No. 18 (c)}.... de 


82. Instrument of co-part- 
nership Paz 


_88. Instrument of dissola- 
tion of partnership .. 2... |... ies ree . | Five rupees. 


84, Instrument of divorce, 
that is to say, any instrument 
by which any rerson effects 
the dissolution of his marri- 
ago. ius sts a ere oa we we | One rupee. 


reer 


vee nee ae ++ | Ten rupees. 
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DEscRIPTION OF INSTRUMENT. Proper STaMP-DUTY. 





85. Instrument of ex- 
change of any property... | ... se: wig - The same dnty as a Con- 
veyance (No. 31) for a con- 
sideration equal to the value 


of the property of greater 
value as set forth in such ia- 


| strument. 


86. Instrument of gift, ... ts iia a5 | The same duty a8 a Cone 

(other thun a settlement or veyunce (No. 21) for a con- 

Will) aie ua vag tideration equul to the valve 
of the property as set forth 
‘in such instrument. 


Notes. 


On the 3rd of April 1878 A passed to B adocument on plain paper 
granting B an annuity charged on the revenues of a village. In April 1879 
O made the following endorsement upon the document, viz.,—‘' I consent to 
act according to this sanad.”’ Held that the instrument should be stamped 
with a single stamp ag an instrument of gift under Article 36 of this Sche- 
dule.—I. L. R., 7 Bom. 194. 


See I. L. R., 12 Madr. 89, noted under art. 25. 


87, Instrument of parti-, ... a 4 .. { The same duty asa Bond 
tion ine sie’ se (No. 18) for the amount of 
the value of the property 
divided as set forth in such 

instrument. 

Notes. 
Here the words “ the value of the property divided” mean the market- 
value of Ps entire property affected by the partition proceedings.—I. L. B., 
2 Al. 66 . 


An award directing partition of property if signed by the parties in- 
terested by it of assent to the award, becomes thereby an instrument of 
partition and should be stamped accordingly.—-9 Bom. 50. 
86. Instrument (other 

than a will) conferring or 

purporting to confer an au- 

thority to adopt ava Paes és és 
Insurance si 6 | See Policy, No. 49. 


Notes. 


Ambai, who was a childless Hindu widow, acknowledged the favt of 
the due adoption of Ravbbaji by a deed which recited that she having been 
childless had asked the father of the executee to give the executes in adop- 
tion, and he having consented, the executes was adopted with dueceremo- 
nies on the Ist August, 1887. It further recited that the original name of 
the executes was changed, and the executes was thenceforth to bear the 
changed name, and to get all the powers which usually vested in a son. The 
Commissioner, C. D., feeling doubt as to whether it could be treated as a 
deed of adoption, referred it for the opinion of the High Court. Held, that 
the document was distinct from an adoption deed or authority to adopt s0 


Ten rupees. 
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Azt. 89.] 


as to be liable to stamp duty under Act I of 1879, Art. 38, Soh. I, and that 
it was not liable to any stamp duty.—I. L. R., 13 Bom. 280. 


See I. L. B., 18 Bom. 281, noted under sec. 6. 


DEscRIPTION OF INSTRUMENT. 


Proper STAmp-DUTY. 





( (a) Where by such 
lease the rent is fixed 
and no premium is paid 
or delivered, and such 
lease purports to be for 
a term— 

of less than one year... 





of not less than one 
year, but not more than 
three years 

exceeding three years. 


| 

| 
| 
| 


(b.) Where by such 
lease the rent is fixed 
and no premium is paid 


39. Lease 


See Agreement to lease ; 
(No. 4) or delivered, and such 
lease does not purport to 
See Exemptions, Schehule | | be for any definite term. 
Il. (No.13.) 4 


(c.) Where the lease 
is granted for a fine or 
premiam, and where no 
rent is reserved 


(d.) Where the lease 
is granted for a fine or 
premium in addition to 
rent reserved. 


| 
| 
| 
| 
| 
| 
| 
| 


The same daty as a Bond 
(No. 18) for the whole 
amount payablo or deliver- 
able under such lease. 
The same duty as a Bond 
(No. 18) forathe average 
annual rent reserved. 
The same duty as a Con- 
veyance (No. 21) for a con- 
sideration equal to-the 
amount or value of the’ 
average annual rent reser- 
ved. 
The same duty as a Con- 
veyance (No. 21) fora con. 
Sideration equal to the 
amount or value of the 
average annua! rent which 
be paid or delivered would 
for the first ten years if the © 
lease continued so long. 
The same daty as a Oona 
veyance (No. 21) for a con- 
sideration equal to the 
amount or value of such 
fine or premiumas set forth 
in the lease. 
The same duty asa Con- 
veyance (No. 21) for a con. 
sideration equal to the 
amount or value of such - 
fine or premium as set forth 
in the lease, in addition to 
| the duty which would have 

been payable on such lease 
if no fine or premium had 
been paid or delivered : 


| Provided that, when an 
agreemont,to lease is stamp- 
jed with the ad valorem 
stamp required fora lease, 
and alease in pursuance of 
such agreement is subse- 
quently executed, the duty 
on such lease shall not ex- . 
ceed eight annas. 





“rests rater eee ES een 
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Notes. 

A kabulayat or lease relating to immoveable property let to a tenant 
for any purpose other than that of cultivation is not such a lease as is con- 
templated by article 138, clause (5), of the Act so as to be exempt from stamp 
duty, but is chargeable with such duty under Sch. I, art. 39 of that Act.— 
I. L. B., 10 Bom. 173. 

A mittadar executed a perpetual lease of certain villages for Re. 1,954 
per annum. Of this, Ra. 1,554-10-7, representing the Government peshkash, 
the lessor directed the leasee to pay to Government and the balance Ra. 400 
to himself. The leaso was written on a 20 rupees stamp paper. Held, that 
the sum of Ra. 1,954 represented the rent, and that the stamp duty was to 
be caloulated thereupon.—7 Madr. 155. 

By adocument purporting to be a Jease, certain land was leased for four 
years ut a rent of Rs. 15 per annum. Out of the total rent it was stipulat- 
ed that Re. 30 shonld be paid in advance and the balance Rs. 10 at the end 
of the term. Held that the payment of Rs. 50 in advance was not payment 
of a premium or fine within the meaning of Article 39 (c).—7 Madr. 203. 

. By a document parporting to be a rent agreement the lessee took a shop 
for five years, agreeing to pay Rs. 30 per annum as rent, depositing one 
year's rent with the lessor, which was to be credited to the rent of the last 
year of the term. Held that tho deposit of one year’s rent with the lessor 
was not.a fine or p emium withia the meaning of Article 39 (c).—7 Madr. 

By a document purporting to be an instrument of mortgage, the owner 
of certain land, being indebted in a vertain sum, conveyed the land to his 
creditor for nine years.in liquidation of the principal and interest of the 
debt. The creditor was to take the produce of the Jand, enjoy the profits or 
suffer the loss, and pay Re. 35 per annum as rent. Held, that the document 
hie a lease with a premium liable to duty under Article 39 (d).—?7 Madr. 


Where the conditions of a lease were that different parts of the Jand 
should bear different rates of rent and that any part may be surrendered on 
due notice, the Board considered thnt one document was sufficient and that, 
because three separate pieces of land at different rates of rent were specified, 
ae oa lease bonds were not required.—Bd.’s Pros., 29th October 1879, 

o. 3,055. ; 

Permanent puttas or “ titles of permanent settlement ” are to be treat- 
ed as Jeases under ul, (b) as they cannot be regarded as conveyances.—Bd,’s 
Pros,, 26th May 1880, No, 715. 

If land ia leased for a certain number of years certificate yearly rent 
and leasee pays down several year's rent before or immediately after enter- 
ing into ocoupation of the property, the leasc in such case would appear to 
oa nor the catcgory of those named in Art. 39 (c).—Bom. Registra. Cir. 

) 
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40. Letter of allotment of 
shares in any Company or 
proposed Compavy, or iu 
respect of any loan to be 


raised any Com or’ 
scat Ceavany ied — One anna. 
LLLP EIT | SES, CI H = nD 
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DEscRIPTION OF INSTRUMENT. | Prorer STaMP-DUTY. 





is to gay, any instrument by 
which one person anthorises 
another to give credit to the 
person iu whose favour it is 
drawn ese 
43. Letter of License, 
that ia to say, any agree- 
ment between a debtor and 
his creditors that the latter | 
aball, for a specified time, 
munpend their claime, and 
allowed the debtor to carry 
on bnsinear at his own dir- 
cretion sits ssi are eer si aaa .. | Ten rupees. 


AL Letter of Credit, that | 





One anna. 


43. Memorandum of asao- 
Ciation of a company Rae bere ase ee .. Fifteen rupees. 

{ (a). When,at thetime The same duty as a Con- 
of a possession veyance (No. 21) for a con. 
of the property, or any sideration e qual to the 

: beg Pg stegtahoae 4 "No. Fart of the property amount secured by such 
"8, No. 29, or No. 85 of this comprised in snch deed, deed. 
achedule . , 2 is given by the mort- 


g*gor, or agreed to be 
See Ezemptions, Schedule E(b). When at the time Thor 
° “ . me duty as 
Meio 22 nad Nee taeye | of execution, possession (No. 13) ag Fe ples 
in not given, or agreed eecared by such deed. 
| to be given, as aforesaid. 
Notes. 

An instrument executed for « loan obtained on the pledge of lands, ag- 
reeing to repry the principal with interest after three years and to allow the 
mortgagee to take possession of the lands if payment were not made, falls 
under Art. 44 (a) and not: 44 (d), for though possession was not then given, 
it “ was agreed to be given.” —Bd.’s Pror., 19th September 1879, No. 2,638. 


Document hypothecating coffee crops as security, for advances fall 
under this Art, as mortgage-deeda, and not under Art. 29. The crop ia not 
moveable property till harvested. (sec, 22, I, P. C.)}—8d.’s Pros., 9th Jaly 
1879, No, 1,995. 

When transactions evidence by entries in a book are not mere “ ackuow- 
ledgments of debt” under cl. 1 of Sch. I but amount to “ mortgage-deeds " 
under clause 44 and the books come before public officers in the terms of 
sec. 33, the penal provision of the Act should be applied.—Bd.'s Pros., 8th 
October 1881, No. 2,194. 

A mortgage-deed dated the 4th Angust, 1883, stipulated that posses- 
sion was to be given to the mortgagee after the 3lst May, 1883, if the mort- 
Rage loan was not entirely repaid by that date. On the question being refer. 

to the High Court, whether clause (a) or clause (b) of article 44 appli- 
ed to the case, held that olanse (b) applied.—7 Madr. 3810. 

The intention of clause (a) is to cover cases of mortgage with ion 
and the words “agreed to be given’’ are to be read as if the words “at the 
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‘time of execution” immediately followed and qualified the word “given.”’— 
7 Madr. 310, 

Clanse (a) should be read as if it were worded “when possession of the 
property ba Eg * is given, by the mortgagor at the 
time of execution or is agreed to be then given, and not * * * 
is then agreed to be given.”—8 Bom. 310. 

Per Curtam.—Clause (a) of Art. 44 of Schedule I of the Stamp Act, 
1879, applies only to those deeds in which possession of the mortgaged pro- 
perty is given, or agreed to be given at the time of the execution of the 
deed, or in other words where immediate possession of the property is given 
or agreed to be given by the terms of the deed to the mortgagees. 

Per Garts, O. J.—The principle of the distinction between the two 
classes of mortgages named in Art. 44 is, that where the title to the land 
and the possession or immediate right to possession both pass to the mort- 
gagee, the same duty is charged as upon a conveyance by way of sale; but 
when the title only passes, and possession, or the right to possession, does 
not, the lower duty is chargeable. 

Per Mitten, J.—The word “given” in clause (a) of Art. 44 points ont 
that only those transactions are intended to be covered where the transfer 
of possession takes place in consequence of the agreement on the part of the 
mortgagor to deliver over possession as part of the security for the mortgage 
money ; but where the mortgagee becomes entitled to enter upon possession 
irrespective of the consent of the mortgagor to make over possession, clanse®? 

(a) will not apply. 

Per Fie.tv, J.—The Stamp Act isa Revenue Act, and the rule of con- 
struction of such Acts is, that in case of a doubt, the construction most 
beneficial to the subject is to be adopted. The words “agreed to be given” 
in Art. 44, clause (a), can only apply where there is an express or implied 
agreement to give possession ; they will not apply where there is no such 
agreement express or implied, but the effect of the document is such that 
a mortgagee has merely a right which he can enforce in a Court of law to 
obtain possession.—10 Cal, 274. 

By an agreement made the first day of September 1884, A, in con- 
sideration of Rs. 1,000 to be advanced to him by B, assigned to B the whole 
crop of coffee then growing upon a certain estate, upon trust, inter alia, to 
secure! the repayment of the sum advanced. It was stipulated that A should 
cultivate the crop till maturity and deliver it to B :—Held, that this docu- 
ment was a mortgage liable to duty under Art. 44 (b).—8 Madr. 104. 


See I. L. R., 15 Madr. 134, noted under sec. 46. 





Desceriprion oy InstRuMENT, Proper SraMpP-pory. 








45. Notarial Act, that is to 
aay, any instrument, endorees- 
meat, note, attestation, certi- 
ficate, or entry made or|J, 
signed by a Notary Public in 
the execution of the duties of 
his office, or by any other 


pernce lawf acting as a 
otary rile ; 7 vee eee ose aoe een 





One rupee. 
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46-48.] 





Descrirtion or InsTRUMENT. Proves StTaMP-DUTY. 





~ 





46. Note or Memorandum 
sent by a Broker or Agent to 
his principal intimating the 
purchase or sale on account 
of such principal of any goods 
stock, or marketable security 
exceeding in valae twenty 
rapes. és ae 


_——eee ee oe 





One anna. 


Notes. 

The plaintiffs sued to recover damages for the non-acceptanco of wheat 
which the defendant on the 16th May, 1889, by two contracts agreed to 
purchase. At the hearing, in order to prove the terms of the contracts, the 
plaintiffs tendered two notes, or memoranda of the contracts, which purport- 
ed to be signed by the broker and also by the defendant. These notes were, 
in fact, the sold notes which the broker had given to the plaintiffs. Each 
of these notes had been stamped with an anna stamp, but the stamp on one 
of them hadnot been cancelled atjall, and the stamp on the other was with- 
out any mark of cancellation, except a small part of the first letter of the 
dofendant’s signature, consisting of a slightly curved line. On these notes 
being tendered in evidence, it was objected that they were inadmissible, be- 
ing unstamped, having regard to sections 11 and 34 of the Stamp Act I 
of 1879. The Court allowed the objection, and rejected the notes. The plain- 
tiffs then sought to prove the contracts by oral evidence, contending that 
the sold notes did not themselves constitute the contracts, but were only 
memoranda of parol contracts prepared by the broker for the information 
of the parties. They further contended that the documents might be re- 
garded as agreements for the sale of goods, and exempt from stamp duty, 
under clause 2, Schedule II, or at all events admissible on payment of a 
penalty—sections 7 and 34. Held, that the documents in question were 
documents of the nature of note or memorandum chargeable under section 
No. 46 of Schedule I, and were not exempt from duty under clause 2 of 
Schedule II. Held, also, that the terms of the contracts were reduced to 
writing, and no evidence, except the documents themselves, could be given 


Bom. 102. 


47. Note of 
master of a ship 


Partition 


Partnership 


48. Petition for leave to 
file a specification of an in- 
vention, or for the extension 
of the term of the exclnsive 
privilege of making or using 
or selling auch invention in 
India® - 


Bee Act XV. 3869, secs. Ifand 4. 


protest by the 


in proof of them—section 91 of the Evidence Act I of 1872.—I. L. K., 14 


571 Eight annag. 
See Instrument, No. 37. 


See Instrument, Nos, 32 


and 83 

} 

| [This article haa been 
repealed by the Inven- 
tions and Designa Act 

| (V of 1888), sec. 2 and 
schedale. ] 

J One hundred rapees. 
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Descrirtion or InsreumMeENt. Proper Sramp-Dvry. 












If drawn in 
pls duplicate, for 
{ (a) In the case of sea: each part. 


em eel 


inanrauce— 

When the amount i n- 
sured does not exceed 
Rs. 1,000. : 


| : 
And for every farther 


Rs. A. 
0 4 Oj; 90 
anm of Ra. 1,000 or part 
thereof in excess of Ra. 
21,000 ois 1 0 4 
(b.) In the case of fire- 
ineurance— 
{. In reapect of an ori. 
ginal policy for a month 


or any shorter term— 
When the amonnt in- 


enred does not exceed Ra. Re. A. P 
,000 0 2 0 

som of Re. 1,000 or part 

thereof in excess of Ra. 


| And “for every further 
’ toe eee 0 2 te) 
ii. In reapect of an ori- 

| ginal policy for more 


49. ® Policy of Insurance. 


than one month, bot not 
: { more than three months-— 
See Exemptions, Schedule 4 When the amount in- 
II, [No.,1@ (a)). anred does not exceed 
Rs. 1,000 
And for every further 
| sam of Rs. 1,000 or part 





thereof in excess of Ra. 

3,000. ee ove eee oO b 0 
fii. In respect of an ori- 

ginal policy for more 

than three months, but 

not wmore than six 

montha— 

When the amount ingnr- 
ed does not exceed Ra. 
1,000 See 

Aud for every farther 
mam of Rs. 1,000 or part 
thoreof in excess of Re. 
1,000 ov 

iv. In respect of an ori- 
ginal policy for a longer 
verm than six montha— 

When the amonnt insur- 
ed does not exceed 
1,000 . ise o0 6 0 

And for every further 
eam of Re. 1,000 or part 


ne ae 

®No, 40 hae been substituted by Act I. of 1888, sec, 3. Thia Act bas been extended 
to Upper Burma (except the Shan States) under acc. 6 of the Scheduled Districts Act, 
1874,—See Burma Gasette, &h Aug. 1688, Part I., p. 968, and Gasette of India **-* 
idew Part I., p. 971. 





3 
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o 
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a aaa 


Desceirrion OF InstRUMENT. 


Prorge STamP-DOTY. 





. (thereof in excess of Ba. 
1,000 : 

v. In respect of renew- 
ivug, for the purpose of 
keeping in force, a policy 
which has been granted 
for six months or any 
sborcer term, and in res- 
pect of which, and of 
{the previous renewal 
whereof (if any), there 
hus not already been 
paid the daty which 
} would have been charge: 
| able if the policy had 
originally beou granted 
for a longer term than 
aix months 














49. Policy of Insurance.— 
(continued. ) 


CE oe me Ee Ee 


(c) In the case of any 
other insurance— 

When the amount 'in- 
sured does nct excved 
Rs. 1,000 és 

And for every further 
sam of Re. 1,000 or prrt 
1 thereof in excess of la 
1,000 














a. P. 
0 6 0 


The same duty as would 
be payable in respect of an 
Original policy for the 
umount and term to which 
the renewal extends; or 
the excess of the duty 
which would have been 
churgeable if the policy bad 
originally been granted for 
a longer term than six 
, over the duty 
already paid in respect of 
the policy, and of the pre- 
vious renewal thereof (if 
apy) ; 
whichever is the smaller 
enm. 


— ened are» 





If drawn in 





If drawo : 
: l : 
singly. gears a oo 
Ra. a. PF. Ra. «a. P. 
0 66=~«(COO 0 3 O 
0 6 oo 8 Oo 


Note.—Seoe I, L. R., 19 Cal. 499, neted under sec, 3. 


f (a) When executed for 
the sole pur, ose of pro- 
curigg the presentation 
of one or more documents 
for registration in rela- 
tion toa single transac- 
tion “ 
(b.) When anthorizin 
one person or more to 
uct in a single transac. 


50. Power-of-attorney, no 
ng ® proxy chargeable 
under No. 51. } 


_— 


EERE wig 





Fight anpas. 
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DEscRIPTION OF ]NSTRUMENT. Proper StTamp-pory. 





( tion other than that 

mentioned in (a) ...| One rupee. 
(c.) When authorizing 

not more than five per- 

sons to act jointly and 

severally in wore than 

one transaction or ge- 


5O. Power-of-atiorney, not |J nerall ... | Bive rupecs. 
being a proxy chargeable (@.) When authorizing 
under No, 5l.—(contd.) _...|{ more than five but not 


more than ten persons 
to act jointly and sever- 
ally in more than one 
transaction or generally...| Ten rupees. 
(e.) In any other case...} One rupee for each person 
L anthorized. 


Explanations.-For the purposes of this number, more 
persons than one, when belonging to the same firm, shal] 
be deemed to be one person. aie 


Promissory note | Bee Bill of Exchange, 
No. 11. 


' Protost; that is to Say, any 

' declaration in writing made 

bya Notary Public, or other 

peraon lawfully acting as such, 

attesting the dishorour of a 

bill of exchange or promissory 

note ; " See Notarial Act, No, 45. 
Protest by the master of 

s ship, that is to say, any dec- 

laration of the particulars of 

her voyage drawn up by him 

with a view to the adjustment 

of losses or the calculation of 

averages, and every declara- . 

tion in writing made by him 

against charterers or the con- 

signees for not loading or 

unloading the ship, when such 

deolaration is attested or cer- 

tified by a Notary Public or 

other person lawfully acting 


as such -» | See Notarial Act, No. 45. 


Notes. 

A document was given to P by thirty-six persons jointly interested in 
a certain sum of money authorizing him to uppear before a certain officer 
and receive payment thereof :—deld, that the document was 8 power-of-at- 
torney, and that cons uently the proper stamp duty was one rupeo, leyi- 
able under the Indian Stamp Act, 1879, sch. I, art. 50().—I. L. BR 
Madr. 358, 

A general power-of-attarney delegating to an individual power to ob- 
tain muchilkas from certain liquor shop keepers to get licenses for them is 
liable to a Stamp of Re. 5 under cl. (¢.) . ; 
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One Vakslat is considered sufficient to authorize an agent to file ap- 
plications for remission of assessment on behalf of a puttadar on his lands 
situate in more than one village.—Board’s Pros., 20th September 1879, No. 
2,659. 

The phrase ‘not more than five persons’ includes a single person. The 
words ‘ jointly and severally’ are void of meaning as applied to one person 
and should be read as mere surplusage when one is in question. Their in- 
sertion does not prevent “not more than five” from meaning one.—Board’s 
Pros., 31st October 1879, No. 3,072. 


See I. L. B., 15 Madr. 386, noted under eec, 3. 






en a = OE ee ee A I 


DEsCRIPTION OF INSTRUMENT. Prorer Stamp-DvtT y. 


nn at eemiaaminmesnenemenen anmmamanaiat 





51. Proxy empowering any 
person to vote at any one 
meeting of — 

(a) Members of a Company | 
whose atock or fands is or t 

J 





are divided into shares and 
transferable. . 
_(b) Manicipal Commis- 
sioners : | 


ae at .» | One anna, 


e 


(c.) Proprietors, Members, 
or contributors to the funds 
of any Institution. 


§2. Receipt for any money 
or other property the amount 
or value of which exceeds 
twenty Rupees. ‘i 


See Exemptions, Schedule 
II. (No. 18). 


One anna, 


Notes. 
The defendant in a suit on a bond set u 
enc : pasa defence that the bo 
had been paid in part in sugar-cane juice, and as evidence of this fact eed 
duced a document called a “‘sarkhat,” alleged to be signed by the plaintiff 
acknowledging the receipt of sugar-cane juice, the price of which exceeded 
_ Re. 20. There was nothing in this document which showed that the sngar- 
7 em juice had been received in part satisfaction of the bond. Held, that 
: i are was ele 8 hing aa within the meaning of the Stamp Act 
: & memorandum - jui i quired uo 
jr Nader St ree sugar-cane juice supplied, and required uo 
A receipt by a municipality acknowledgi 
ging payment of house-tax ex- 
= 20 Rs. requires a receipt stamp.—12 Bom. 103. ee 
ocument authorizing a vakil to apply for copies of recor:’s from +} 
Collector's office is properly stamped with a Conrt-fee stamp audee in 10 
st Sch, . . ne sesh Act, 1870), and does not require to be alam 
wer-of-attorney n ; i 
re ele satel y under art. 00 (b) of Sch. I of the Indian Stamp Act, 
An entry made by a creditor in the khatta-book of tho debtor, and si 
ed by him for the payment of a sum of money in discharge of a debt ap : 


“ receipt” within the meaning of section 3,'cl. 17 
under Art. 52, Sch. 111 Cal. 967. HE Sacer 2) Soe aon maa be atemped 


te 
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| Desegirtion or Instrument. Prorer Sramp-nury. 


( (a.) If the consider-| The eame duty asa Con- 
ation for which the pro- | veyance (No. 21) for the 








58. Re - conveyance of/} pert y was mortgaged | amount of such consider- 

mori gaged property --. || does not exceed Rupees | ation as set forth in the re- 
,000. conveyance. 
 (b.) In any other case. | Ten rapees. 

54. Release, that is to say, (a.) If the amount or The eame daty as a Bond 
any instrument whereby a | value of the claim does (No. 18) for such amount or 
person renounces a cluim 4 not exceed Re. 1,000. value as set forth in the re- 
upon another person or | lease. 
againstany specified property. ( (b.) In any other case: Five rupees. 


Notes. 

A release chargeable with four-annas stamp-duty was executed on paper 
bearing a one-annn adhesive receipt stamp :— Held, that in calculating the 
stamp duc the one-anna stamp ought not to be taken into consideration. 
Semble :—A Collector is entitled under Stamp Act, 1879, sec. 50, to refer to 
the High Court the decision of a Provincial Small Cause Court admitting 
in evidence an insuificiently stamped instrument on payment of daty and 
@ penalty.—I. L. R., 15 Madr, 259. 


J. and 8. passed to their brother E. an instrument which set forth (1) 
that J. and S. relinquished their right to certain property in favour of E : 
(2) that . was to discharge certain debts ; and (3) that E. was to pay to 
J. and 8. an annuity :—deld, that the provisions in favour of J. and S. 
were a mere recital of the consideration moving from E.; that no interest 
was created in favour of J. and S.; and that, therefore, the instrument 
sheuld be stamped as a release only.—9 Bom, 417. 


A mortgaged land to B with possession and afterwards sold it to C.C 
paid up the amount due under the mortgage to B, and B thereupon released 
the land. The document executed by B to C was pronounced a release (Art. 
54) and not a re-conveyance of mortgaged property (Art. 53).—Board’s 
Pros., 2nd Jane 1881, No. 957. 


S85. Respondentia - Bond, 
that is to say, any instrument 
securing a lonn on the cargo 
laden or to be laden on board 
a ship, and making repay- 
ment contingent on the ar: 
rival of tho cargo at the port 
of destination wee vi ee ae 
| 


56. Revocation of any 
trost of or concerning any 


The same duty as a Bond 
(No. 18). 


property by any instrument 

othar than a Will. oe a aca 

BT. Bettlement i, . | The same duty as a Bond 

(No. 18) for a sum equal 

to the amount or value of 

the property settled as set 
forth in such settlement. 


A PA aeNESEEEENESe 
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Hotes. 

A person gave to his wife by settlement some immoveable property. 
Held, that the terms in art. 57 of schd. I as set forth in such settlement do 
not mean the value of the interest or interests created by the settlement, 
but refer to the value of the property settled, which it was intended by 
Legislature, should be set forth by the settler.—I. L.R., 8 Madr. 458. 

An instrument in the following terms :—“ I have entrusted from the 
beginning all my moveable and immoveable property to my son, S,, and as 
I have become old it is necessary that I shoald make in a document the dis- 
posal of my property with the object of preventing disputes hereafter about 
it. I, therefore, execute this document, and direct that the village of M is 
to be enjoyed hereditarily that my son S. has an independent right like that 
which was exercised by me over the village, and the reveuues thereof, and 
that no body else has any right. And my son S. is the owner of my other 
moveable and immoveable property situate in G. I put him in possession 
of the same from this day. He is therefore the owner of my own and 
ancestral property of every description, J have given what I had to give 
to S’s step-mother and sisters and otbers. § should maintain and protect 
them and my family members as Ido.” Held, a settlement. Subadar Hus- 
seinshakhan. P. J. B. H. C. 1882, 247. (Unreported). 


serrwmmasnmneen@ 1 GHEE © nin! Ama mer ae © nieces wpm ae pers Cannone aye ae ee ee rE eT INS LI RE eee» he beereennig manent 
EE Cine ee TU 6 ne eS = TT CET ae sad 
preter 


DEsceiPTION OF INSTRUMENT. | Proper Srame-poury. | 


&8. Shipping-order for or 
relating to the conveyance 
of goods on board of any 




















veasel ea ve ina i One anna. 
Specification ... | See Petition, No, 48. 
( (a.) When the duty} The duty with which such. 
59. Surrender of leaxe ...| | with which the leage is} lease is chargeable. 


j chargeable does not ex- 
See Exemption, Schedule | } ceed five Rupees. 


II. (No. 16). 





{ (0.) In any other case.’ Five rupees. 


( (a.) OF shares ina| One-quarter of the duty 
Company or Agsvciation.| payable on a Conveyance 
(No. 21). 
(b.) Of any interest 
securéd by a B ond 
Lease, Mortgage-deed, or 
Policy of Insuran ce— 


1. If the duty on such} The duty with which such 
Bond, Lease, Mortgage-| Bond, Lease, Mortgage- 
deed, or Policydoes not} deed, or Policy of Iu- 
exceed five Rupees. surance is chargeable. 


2. In any other case.| Five rupees. 


(c.) Of any property 

under the Administrator- 

General’s A c t , 1874, 

Section 81. ...| Ten rupees. 
(d.) OF any trust-pro- 

perty from one trustee to 

another trustee without 

consideration. ...| Five rapees. 


TAT | = 








60. Transfer .. 


See Exemptions, Schedule 
IE. (No, 19). 


meee eememee oe 
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SOHEDULE I.—(continued.) 
Notes. 

But a distinction is to be drawn between the transfer of & lease, and 
the sale of a share in a partnership involving the transfer of a share in a 
lease, as being a part of the partnership assets, which is chargeable as a 
conyeyance,—I, L. B.,12 Cal, 883. 

A transfer hy Trustees of trust property to a cestut que trust is not liable 
teeta ditty, = 7 Madr, 650. 

frou: ¢ Jit tive of a anm of £87,500 two coffee estates, opened out on 
conde Yauch a toase tor fifty years, together with the mining rights 
iiivoon ei, boid under leage for a term of forty-eight years, were trans. 
fied i tet oo the residue of those terms : Held that the stamp duty 
nui%ide On the transfer deed was to beregulated by the provisions of Clanse 
C5of Sch, Dof the Incinn Stamp Act, 1879.—5 Madr, 15. 





DxscRIPTION OF INSTRUMENT, Proper STamp-pury. 


Trust... ia .» | See Declaration, No. 25. 
Revocation, No. 66. 


Valuation si .. | See Appraisement, No. 7. 


61. Warrant for goods, 
that into say, any inetro- 
ment evidencing the title of 
any person therein named, or 
his assigns, or the bolder 
there of, to the property in 
any goods lying in or upon 
apy dock, warehouse, or 
wharf, such instrument be- 
ing signed or certified by or 
on behalf of the person in 
whose custody such gouds 
maybe ... vee ooo | ee tee vee -. | Four annasg. 


a CL EL eC a REE eenynyresat tntarinenpees agen 
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SCHEDULE II. 
InsTeUMENTS EXEMPTED From SraMP-DUTY. 


1. Affidavit or declaration in writing when made— 
(a) as a condition of enlistment under the Indian Artioles of War; 
(6) for the immediate purpose of being filed or used in any Court 
or before the officer of any Court ; or 
(c) for the eole purpose of evabling any person to receive any 
pension or charitable allowance. 
Notes. 

If the affidavit is attested by an agent employed to receive the allow- 
‘ance, and he is furnished with a receipt for the amount, payment may be 
ade by the Collector.—G. O.,(R. D.) 22nd December 1881, No. 1,964. 

A Schedule appended to a deed of sale doea not require to be stamped 
ander the provisions of Act XVIII of 1869.6 M. H. C. B., App. 36. 
8 being desirous of obtaining copies of certain records in a suit in the 

art of the Sabordinate Judge of Binal appeared before the nazir and 
erk of that Court, and made an affidavit to the effect that she was the 
sir and legal representative of one of the defendants in that suit, and 
ded the copies for the purpose of producing them in a suit filed against 
her in the Court of Karwar. The affidavit together with a duly stamped 
bpplication was presented by her pleader tothe District Judge, who, being 
of opinion that the affidavit should be on a stamped paper, referred the 
pase to the High Court. Held, that the affidavit was exempt from stamp 
futy, under this article.—I. L. R., 12 Bom. 276. 


2. Agreement or memorandum of agreement— 

(a) for or relating to the sale of goods or merchandise exclusively, 
not being a note or memorandum chargeable under No, 46 of 
Schedule I, ; 

(b) [Repealed by Act XII of 1891.] | 

(c) made by raiyats for the cultivation of the poppy for Govern- 

ment ; 

(¢) made in the form of tenders to the Government of India for 

or relating to any loan ; 
(e) [Repealed by Act XII of 1891.] 
(f) made under the European Vagrancy Act, 1874, section 17. 
Wotes. 

By an agreement in writing the vendor agreed to sell, and the pur- 
haser to buy, certain salt for a price to be paid at a fature date. The salt 
-3 to be at purchaser's risk from the date of tha execution of the agree- 

at, and if not removed within a certain time, to revert to, and become 
he property of the vendor :—Heéld that this document was exempt from 
aty under schedale IT, cl. 2 (a), of the Indian Stamp Act, 1879.—1. L. B., 
AO Madr. 27. 
An instrument called a “ debt-bond” whereby the obligees acknow- 
ledged the receipt of Rs. 12-8, and in consideration thereof agreed to de- 
yliver 10,000 tiles by a given date, and, in default, to pay the value of the. 
‘ tiles at the current rate on demand :—Held, to be a contract for future de- 
livery of the tiles in consideration of the purchase money paid in advance, 
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SOHEDULE II.—(continued.) 

and as such to be an agreement for the sale of goods and exempt from duty 

under Clanae (a), Act. 2 of Sched. IT of Act I of 1879, Purnshotamadas rv. 

Bhavan—-P. J. B. H. 0. 1882, 195. (Unreported.) 

Seo I. L. B., 14 Bom. 102, noted under art. 4€ sch. I. 

3. Appraisement or valuation made for the information of one 
party only, and not being in any manner obligatory bet- 
ween parties either by agreement or operation of law. 

Appraisement of crops for the purpose of ascertaining the 
amount to be given to a landlord as rent. 

Assignment of copyright by entry made under Act No. XX 
of 1847, section 5. 

Award nnder Bombay Act VI of 1878, section 81, or Bombay 
Act III of 1874, section 18. 

Bill of lading, when the goods therein desoribed are received 
at a place within the limits of any port as defined under 
the Indian Ports Act, 1875, and are to be delivered at an- 
other place within the limits of the sume port— 

8. Bond when executed by— 

(a) the sureties of middlemen (lambardars or khattadars) taking 
advances for the cultivation of the poppy for Government; 

(b) beadmen nominated under rules framed in accordance with 
Bengal Act III of 1876, section 99, for the due perfor- 
mance of their duties under that Act ; 

{c) any person for the purpose of guaranteeing that the local 
income derived from private subscriptions to a charitable 
dispensary or hospital or any other object of public uti- 
lity shall not be less than a specified sum per mensem. 

9. Copy of any paper which a public officer is expressly required 

by law to make or furnish for record in any public office or 
for any publio purpose. 


10. [Repealed by Act XII of 1891.] 
11. Enutry— | 
(a) of an advocate, vakil, or attorney, on the roll of any High 
Ceurt, when he has previously been enrolled in a High 
Court ;* 
{b) [Repealed by Act XII of 1891.] 
Hote. 


By art. 11 (a) of Sohd. II of the Act, a Vakil on the roll of the High 
Court, Madras, who applies to be entered on the roll of advocates, is ex- 
ae ted ae the duty prescribed by art. 27 of Schd. Pof the Act.—I. L. R., 

r. 


oe aN 


12. Instramente— 


* The words, “established by Royal Charter;” have been sepenied by Act IX. of 
1BBA, neo. 10 (8). ies 
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(«) executed by persons taking advances under the Land Im- 
provement Act,1871,*or by their sureties, as security for 
the repayment of such advances ; 

(b) executed by officers of Government or their sureties to se- 
cnre the due execution of an office or the due accounting 
for money received by virtue thereof ; 

(c) of apprenticeship executed by a Magistrate under Act XIX 
of 1850, or by which a person is apprenticed by or at the 
charge of avy public charity. 

Note. 

The question was v-hether a bond executed by the sureties of an officer 
of Government to secure the due execution of his office and the due ac- 
counting by him of “public moneys, deposits, notes, stamp-paper, postage: 
labels, or other property” of the Government committed to his charge was 
or was not exempted from stamp-duty by the provisions of Art. 12 (5) of 
sch. ii of Act I of 1879, regard being had to the words “ or other property.” 
Held, Per Stcart, C. J., that such bond was one to secure the “ dne execn- 
tion of au office” and the “due accounting for money received by virtue 
thereof,” and nothing more, as the words “or other property” must be 
tuken to mean property of the same kind as previously mentioned, and 
therefore “money” or the like of money, and such bond was therefore exe- 

(mapted from stamp-duty by the provisions of art, 12 (b) of sch. ii of Act I 
of 1879. Per Otprieio, J., that, inasmuch as the words in art. I2 (b) of sch. 
i. of Act I of 1879 ‘or the due accounting for money received by virtue 
hereof” should be regarded as mere surplusage, and the “due execution of 

bn office” and the “duo accounting for money received by virtue thereof” 
- 3censidered one and the same thing, and is the due accounting for property 
received by him by virtue of his office was the “due execution of his office” 
by the officer in this case, such bond was one for the‘ due execution of an 
pflice” and was therefore exempted from stamp-duty. Per Spanair, J., and 
Brraicut, J., that inasmuch as the words in art. 12 (b) of ach. ii of Act I of 
4879 could not be regarded as mere surplusage, and there was a distinction 
drawa by the Legislature between the “ due execution of an office” and the 
dae accounting for money received by virtue thereof,” such bond was not 
ne for the due execution of an office,’ and being one for the due account- 
g for,“ property,” it was notone for the due accounting for “money,” 
ad therefore it was not exempted from stamp daty.—I. L. R., 3 Al. 788. 

13. Leases and counterparts— : 

(a) Leases of fisheries granted under the Burma Fisheries Act, 
1875; 

(4) Lease, executed in the case of a cultivator without the pay- 
ment or delivery of any fine or premium, when a definite 
term is expressed, and such term does not exceed one 
year, or when the averagef annual rent reserved does not 
exceed one hundred rapees ; 

(c) Counterpart of any lease granted to a cultivator. 


f See Act XIX. of 1883, secs. 1 and 3. 
+ The word ‘‘uverage” has been inserted by Act XII. of 1891. 


* 
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SCHEDULE I].—(continued.) 
Notes. 


A ryotwary patte is exempt from stamp duty under this article when 
he annual rent reserved does not exceed 100 Re,—Bd.’s Pros., 14th August 
1879, No, 2,347, . 


The Board are of opinion that» ryotwary puttah is not liable to stamp- 
duty, whether or nota definite term is expressed, on the ground that a 
puttah in this Presidency is not a lease or contract between the State or 
land-lord and the ryot,—Ibid, 10th April 1880, No. 479. 


Any one obtaining lands for purposes directly or indirectly connected 
with cultivation is a cultivator within the meaning of the clausés (b) and 
(c).— Bd.’s Pros,, 25th June 1879, No, 1,854, 


There can be no counterpart without a lease, and the exemption only 
refers to documents which would, but for the exemption, have been charge- 
able with a duty of one rupee under the provisions of sec. 6. So that both 
the Puttah and Muchilka must have been executed to exempt the latter 
from duty.—Bd,’s Pros,, 2nd August 1879, No, 2,204. 


By the term “ cultivator” in No, 13, Sch, Il of the Stamp Act, 1879, 
only shous persons are connected who actually cultivate the soil themselves 
or who cultivate it by members of their household, or by their servants, 
or by hired laborr, and with their own or hired stock. The class of hus- 
bandmen or agriculturists ise meant; not farmers, middlemen, or lessees, 
even though cultivation may he carried on to some extent by such persons 
in the area covered by their lease, Held therefore, where the land, the sub- 
ject of a kabuliyat counterpart of a lease was for a large part not cultiva- 
ble or susceptible of being treated as a ‘‘cultivator’s” holding in any Jegiti- 
mate sense of that word, that auch kabuliyat was not exempted from stamp- 
duty under No. 13 (c), Sch. II of the Stamp Aot, 1879.—I. L. B., 5 Al. 360. 


A person whose occupation is that of a cultivator and takes a lease 
of land for planting cocoanut trees is, in respect of that occupation, s 
“oultivator.” A lease given by him is one exempt from stamp duty under 
artiole 18 (b) of Schedule IT of the Stamp Act I of 1879 if the annual rent 
reserved thereby does not exceed one hundred rupees.—15 Bom. 72. 


A lease granted in 1877 to“ a cultivator” without the payment of any 
fine or premium in consideration, is exempted from stamp duty by clause 
10 of seo. 15 of Act XVIII of 1869, Nagabhai Himatram v. Govindram 
Kevalram. P. J. B. H. C. 1880, 249. (Unreported). 


Clause 6, art. 13 of Schedule II, exempts all leases executed in the 
case of a cultivator without the payment or delivery of any fine or premium, 
whatever the reserved or annual rent may be, provided it be for a definite 
term not exceeding one year, and also whatever the term may be, provided 
the annual rent reserved does not exceed Rs. 100.—I. L. R., 6 Bom. 691. 


14. Letter— 


(a) of cover or engagement to issue a policy of insurance : 
Provided that, unleas such letter or engagement bear the stamp 
prescribed by this Act for such policy, nothing shali be claim- 
able thereunder, nor shall it be available for any purpose ex- 
cept to compel the delivery of the policy therein mentioned ; 
(+) of bypothecation accompanying a bill of exchanze. 


Ants. 15 & 16.] GENERAL STAMPS. 789 


SCHEDULE IT.—(continued, ) 

15. Receipt. 

(a) endorsed on or contained in any instrument daly stamped or 
exempted under this schedule, No, 18, acknowledging the re- 
ceipt of the consideration-money therein expressed, or the re- 
ceipt of any principal money, interest, or annuity, or other 
periodical payment thereby secured ; 

(5) for any payment of money without consideration ; 

(c) for any payment of rent by a cultivator on account of land 
assessed to Government revenue, or (in the Presidencies of 
Fort St. George and Bombay) of inam lands ; 

(d) for pay by non-commissioned officers or soldiers of Her Ma- 

) jesty’s Army, or Her Majesty’s Indian Army, when serving in 
such capacity ; 

(e) for pensions or allowances by persons receiving such pensions 
c- allowances in respect of their service as such non-commis- 
sioned officers or soldiers, and not serving the Government in 
any other capacity ; 

(f) given by holders of family-certificates in cases where the per- 
son from whose pay or allowances the sum comprised in the 
receipt has been assigned is a non-commissioned officer or 
solider of either of the said Armies, and serving in such capa- 
city ; 

(7) given by a headman or lambardar for land-revenue or taxes 
collected by him ; , 

(A) given for money or securities for money deposited in the hands 
of any banker, to be accounted for : 

Provided the same be not expressed to be received of, or by the 
hands of, any other than the person to whom the same is to 
be acconnted for : 

Provided, also, that this exemption shall not extend to a receipt 
or acknowledgment for any sum paid or deposited for or upon 
a letter of allotment of a share, or in respect of a call upon 
any scrip or share of or in any Company or Association, or 


proposed or intended Company or Association. 
Notes. 

An endorsement on a mortgage, acknowledging the receipt of the cum 
thereby secured is exempt from stamp duty under sch. II, art. 15 (a), of 
the Indian Stamp Act, 1879.—I. L. R., 10 Madr. 64. 

Where a receipt in writing is given by the Secretary or other Manager 
of a Club toa Member acknowledging a payment above Rs. 20 on acconnt 
of a Club bill, it is liable to stamp duty.—10 Madr. 85. 

A receipt given by a Barrister for fee is exempted from stamp duty by 
art. 15 (6) of sch. II of the Indian Stamp Act, 1879.—9 Madr. 140. 


16. Surrender of Jeaso when such lease is exempted from duty. 
n 99 7 
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SCHEDULE II.—(continued.) 


17. Transfers by endorsement— 
(a) of a bill of exchange, cheque, or promissory note ; 
(d) of o bill of lading ; 
(c) of a policy of insurance ; 
(d) of mortgages of rates and taxes authorized by any Act for 
the time being in force in British India ; 
(e) of securities of the Government of India ; 
(f) of a warrant for goods (No. 61 of Schedule I.) 
General Exemption. 

18. Any instrument executed by, or on bebalf of, or in favour of, 
Government in cases where, but for this exemption. the Government 
would be liable to pay the duty chargeable in respect of such instra- 
ment. 

Note. 

A bill of lading for goods shipped by Government if regarded as a 
Policy of Marine Insurance, the duty of which is payable by the insured under 
sec, 29, clause (b) and in this case by Government. It falls therefore with- 


in the General exe:nption clause (No. 18 of Schedule II of Act I of 1879), 
and is not liable to any stamp-daty.—G. O.,(R. D.) 16th June 1881, No. 937. 


SCHEDULEIII. 


AcTs REPEALED. 
[Repealed by Act XII, of 1891.) 


[ 71] 


REGISTRATION. 
ACT No. Ill. OF 1877." 


PasseD on THe 14th Fesrvary 1877. 
(As amended up to date.) 
An Act for the Registration of Documents.t 
Wueegas it is expedient to amend the law relating to the re- 
gistration of documents ; It is hereby enacted 
Preamble. 
as follows :— 


soccemncilaccinaai 
PART I. 
PRELIMINARY. 
1, This Act may be called “ The Indian 
Registration Act, 1877 :” 
It extends to the whole of British India, except auch districts or 
tracts of country as the Local Government 
may, from time to time, with the previous 
sanction of the Governor-General in Council,exclude from its operation. { 
And it shall come into force on the first 
day of April 1877. 
The Local Government may, with the previous sanction of the 
Power of Local Governe Governor-General in Council, cancel any order 


ment. excluding districts or tracts of country from 
the operation of this Act.§ 


Local extent. 


Commencement. 


2. QOnand from that day Act No. VIII 
of 1871 shall be repealed. 

Bat all appointments, notifications, rales, and orders made, and all 
districts and sub-diatricts formed, and all offices established, and all 
tables of fees prepared, under such Act or any of the enactments there- 
by repealed, shall be deemed to have been respectively made, formed, 
established, and prepared under this Act, except in so far as sach rales 
and orders may be inconsistent herewith. 

References made in Acts passed before the first day of April 1877 
to the said Act, or to any enactment thereby repealed, shall be read as 
if made to the corresponding section of this Act. 


* See Gazette of India, 220d October 1881, Pt. I., p. 604 and 16th November 
1878, Pt. 1., p. 662 respectively. 

t Secs. 54 (paras 2 and 3), 59, 107, and 123 of the Transfer of Property Act (IV. of 
1683) shall be read as supplemental to the Indian Registration Act,1877.—See Tranafer 
of Property Act (IV. of 1882), sec. 4. 

t The whole of the Scheduled Districts of the Madras Presidencey have been ex- 
gas ane operation of the Act.—See Fort St. George Gazette, 4th October 188}, 

“ I, p. : 


§ The last para of sec. 1 has been added by Act XII, of 1891. 


Repeal of enactments. 
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3. In this Act, unless there be something repugnant in the sub- 
Interpretation-clause. ject or context,— 

“Lease” includes a counterpart, kabuliyat, and undertaking to 
cultivate or occupy, and an agreement to lease : 

“Signature” and “signed” include and apply to the affixing of 
a mark : 

‘‘Immoveable property” includes land, buildings, hereditary al- 
lowances, righis to ways, lights, ferries, fisheries, or any other benefit 
to arise out of land, and things attached to the earth or permanently 
fastened to anything which is attached to the earth, but not standing 
timber, growing crops, nor grass : 

‘‘ Moveable property” inclades standing timber, growing crops, 
and grass, fruit upon and juice in trees, and property of every other 
description, except immoveable property : 

‘¢ Book” includes a portion of a book, and also any number of 
sheets connected together with a view of forming a book or portion of 
e book : 

““Eindorseinent” and “endorsed” include and apply to an entry in 
writing by a registering officer on a rider or covering slip to any do- 
coment tendered for registration under this Act : 

“Minor” means a person who, according to the personal law to 
which he is subject, has not attained majority : * 

‘* Representative” includes the guardian of a minor and the com- 
mittee or other legal curator of a lunatic or idiot : 

‘* Addition’ means the place of residence, and the profession, trade, 
rank, and title (if any) of a person described, and, in the cuse of a 
native, his caste (if any) and his father’s name, or, where he is usually 
deacribed as the gon of his mother, then his mother’s name : 

“ District Oourt” includes the High Court in its ordinary origi- 
nal civil jurisdiction; and 

“ District” and “‘ sub-district” respectively mean a district and sub- 
district formed under this Act. 

Notes 


Where a double darkhast amounts to nothing more than a proposal by 
a tenant to pay a certain rent for certain land, it does not amount toa lease 
or to an agreement for a lease.—I. L. R., 7 Cal. 717. 

Standing crops are immoveable property.—4 Cal, 665. 

On the 13th November 1886, the assignee of a decree for sale of hypo- 
thecated property applicd, under sec, 232 of the Civil Procedure Code, for 
execution of the deoree, but, objection being raised, that the deed of as- 
signment had uot been registered, subsequently applied for the return of 
the deed that it might be registered, and it was returned «. cordingly, The 
deed was afterwards duly registered, The sext application for execution 


* See Act IX. of 1875. 
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the decree was made on the 25th April 1888, Held (i) that the deed of 
sssignment was nota document which comprised immoveable property 
‘ithin the meaning of sec, 49 of the Registration Act (III of 1877), a decree 
or sale not being immoveable property as defined in seo. 3; (ii) that conse- 
nently, although the assignee might not, under the latter portion of Bec. 
9, use the deed for the purpose of proving his title, there was no provision 
ithe Act saying that he should not take title under the deed ; (iii) that the 
osition of the assignee when he made his application on the 13th Novem- 
er 1886 was that he was unable to prove that there wasa title by assignment 
| himself; (iv) that the subsequent registration cured the absence of regis- 

ation on the 13th November 1886, and under sec. 47 of the Registration 
Act, the document thereupon had full effect, and related back to its exe- 
pation ; (v) that the application of the 13th November 1886 was a step in 
id of execution of the decree within the weaning of art. 179 (4) of soh. ii 
~ the Limitation Act (XV of} 1877), and that the application of the 25th 
kpril 1888, was within time.—13 Al. 89, 





PART II. 
Or THE REGISTRATION-KSTABLISHMENT. 

4. The Local Government shall appoint an officer to be the Ins- 
Inspector-GeneralofRe- pector-General of Registration for the terri- 
fistration. tories subject to such Government, 

or may, instead of making such appointment, direct that all or any 

of the powers and duties hereinafter conferred and imposed upon the 

nspector-General shall be exercised and performed by such officer or 

fficers, and within such local limits, as the Local Government from time 
time appoints in this behalf, 

The Governor of Bombay in Council may also, with the previous 
Luranch InspectorGene- consent of the Governor-General in Council, 
lof Sindh. appoint an officer to be Branch Inapector- 
sneral of Sindh, who shall have all the powers of an Inspector-General 
oder this Act other than the power to frame rules hereinafter confer- 


Any Inspector-General or the Branch Inspector-General of Sindh 

bay hold simultaneously any other office under Government. 

5. For the purposes of this Act, the Local Government shall form 
Districts and eub-dis- districts and sub-districts, and shall prescribe, 
“= and may from time to time alter, the limits of 

‘such districts and sub-districts. 

The districts and sub-districts formed under this section, together 
with the limits thereof, and every alteration of such limits, shall bg 
| notified in the local official Gazette. 
| Every such alteration shall take effect on such day after the date 
: of the notification as is therain mentioned. 


Note —Seo I. L. B., 18 Cal, 556, noted under sec, 7. 
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6. The Local Government may sppoint such persons, whether 


Registrars and sub-regis- Public officers or not, as it thinks proper, to be 
trars. registrars of the several districts, and to be 
sub-registrars of the several sub-districts, formed as aforesaid, respec- 
tively. 

Note.—See I. L. B., 18 Cal. 556, noted under sec. 7. 


7. The Local Government shall establish in every district an 
Offices of registrar and Office to be styled the office of the registrar, — 
sub-registrar. and in every sub-district an office or offices to 
be styled the office of the enb-registrar, or the offices of the joint sub- 


registrars, and may amalgamate with any office of aregistrar any office 
of a sub-registrar subordinate to such registrar, 


and may authorize any sub-registrar whose office has been so 
amalgamated to exercise and perform, in addition to his own powers 
and duties, all or any of the powers and duties of the registrar ¢ 
whom he is subordinate : e 
Provided that no such authorization shall enable a sub-registra: 
to hear an appeal against an order passed by himself under this Aet. . 
Note. 
Certain property was described in a mortgage bond as bearing towji .. 
No, 10, as paying a sudder jama of Ra. 719, cid | as lying within the ju 
risdiotion of thana Kotwali, sub-district Bhagulpur, Collectorate of Bha-’ | 
gulpur. This desvription was so far erroneous, in that the pronerty was in 
reality situated in thana Amarpur, sub-district. Banka, and boret. -dder 
jama of Re. 919-15, Banka was, however, within the area of the district 
hagulpur. The mort bond was registered by the Sub-Registrar « 
Bhagulpur, who was, under sec. 7 of the Registration Act, authorised, i. 
addition to his own duties, to exercise and perform the duties and powers 
of the Registrar of Bhagulpur. Held, by Piaot, O’Kineaty, MacpHERson 
and Grose, JJ,, that the provisions of sec. 21 of the Act had not been com- 
plied with; that the description of the property was misleading and insuffici- 
ent for the purposes of identification, and that therefore no registration of 
the document had been effected within the provisions of the Registration 
Act. Held, by Parurnau, C.J. that the desoription was sufficient to iden- 
tify the property, and that the Sub-Registrar having been authorized to 
exercise the powers and duties of the Registrar of Bhagulpur, and the pro- , 
perty being situate in sub-district Banka, the Sub-Registrar of which sub- | 
Gistriot was subordinate to the Registrar of the district of Bhagulpur, ‘be 
provisions of sec, 28 of the Act being directory only, registration of tht =, 
cament was valid. Semble per Picor, J.—A docament on which a certifivate 
under sec. 60 has been duly endorsed cannot be held to have been duly 
registered under seo. 49 of Act II] of 1877 if it appears that the officer who 
made the certificate should not under seo 26 have registered the document, : 


—I. L.B., 18 Cal. 556. 
8. The Local Government may also appoint officers to be called 
laspectora of registra. inspectors of.registration-offices, and may from 
tion-offices. timetotime prescribe the duties of such officers, 
Every such inspector shall be subordinate to the Inspector General. 
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g. Every militery cantonment where there is a Cantenmens Ma- 
Military cantonments &istrate may (if the Local Government so di- 
may be declared. sub-dis- reots) be, for the purposes of this Aot,a sub- 
ie on ee: - district or a district and such Magistrate shall 
the sub-registrar or the registrar of sach sub-district or district, as 
}case may be.* | 
10. Whenever any registrar, other than the registrar of a dis- 
trict, including a presidency-town, is absent 
otherwise than on duty in his district, or when 
his office is temporarily vacant, 


noe of registrar from 
district or vacancy io 
| clltce. 


any person whom the Inspector-General appoints in this behalf, or, 
default of sach appointment, the Jadge of the District Court within 
) local limits of whose jurisdiction the registrar's office is situate, 
shall be the registrar daring such absence, or until the Local 
oment fills up the vacancy. 
_ Thenever the registrar of a district, including a presidency-town, 
fabsent otherwise than on duty in his district, or when his office is 
i temporarily vacant, 
any person whom the Iuspector-General appoints in this behalf 
_ shall be the registrar during such absence, or until the Local Govern- 
: waent filla up the vacancy. ; 
11. Whenever any registrar is absent from his office on duty in 
noe of registraron his district, he may appoint any sub-registrar 
p in his district. or other person in his district to perform, daring 
absence, all the duties of a registrar, except those mentioned ia 
pons 68 and 72. 
12. Whenever any sub-registrar is absent, or when his office is 
[vsence of sub-registrar temporarily vacant, any person whom the re- 
cy in his office. gistrar of the district appoints in this behalf 
ll be sub-registrar during such absence, or until the Local Govern- 
ot fills up the vacancy. 
13. Allappointments made under section 10, section 11, or section 
, Appointments under sec. 12) Shall be reported to the Local Government 
lon 10, 11, or 12, tobere- by the Inspector-General. Such report shall 
aieaice beeither special or general as the Local Govern- 
ment directs. 
The Local Government may suspend, remove, or dismiss any per- 
[| Suspension, removal, and 80m appointed under the provisions of this Act, 
——; Of officers. and appoint another person in bis stead. 







* The sscond h of nec. 9 has been omitted, as it has been repealed by the 
aco ate Act (XII of 1889), aec. 3 and sch. 
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14. Subject to the approval of the Governor-General in Council, 
Remaneration and esta. *#@ Local Government may assign such sala- 
blishments of registering ries as such Government from time to time 
amas } deems proper to the registering officers appoint 
ed under this Act, or provide for their remuneration by fees, or partly 
by fees and partly by salaries. 

The Local Government may allow proper establishments, for the 
several offices under this Act. = 

15. The several registrars and sub-registrars shall ‘use a seal 

Seals of registering off- bearing the following inecription in English 
cers. and in such other language as the Local Go- 
vernment directs :“‘Tho seal of the registrar (or of the syb-registrar) of.” 

16. The Local Government shall provide for the office of every 

registering officer the books nécessary for the 
purposes of this Act. 
The books so provided shall contain the forms from time to time 
prescribed by the Inspector-General with the ' 
sanction of the Local Government, and the pag- 
es of such boo:ie shall be consecutively numbered in print, and the num- 
ber of pages in each book sball be certified on the title-page by the 
officer by whom such books are issued. 

The Local Government shall supply the office of every registrar 
with a fire-proof-box, and shall, in each dis- 
trict, make suitable provision for the sefe cus- 
tody of the records connected with the registration of documents in such 
district. 


Register-books. 


Forms, 


Fire-proof boxes. 


PART Ill. 
Or RecisteasLe Documents. 
17. The documents next hereinafter mentioned shall be register- 
Documents of which re ed, if the property to which, they vate i. 
Gistration is compulsory. — situate in a’diatrict in which, and if they have 
been executed on or after the dateon which Act No. XVI. of 1864,° 
orAot No. XX. of 1866+ or Act No. VIII. of 1871,{ or this Act, cam 
or comes into force (that is to say),— 
(a) instruments of gift of immoveable property ; 
(5) other non-testamentary instruments which purport or operat 
to create, declare, assign, limit, or extinguish, whether in present or i 
fature, any right, title, or interest, whether vested or contingent, - 
the value of one hundred rupees and upwards, to or in immoveab 
property ; 
* Bepealed by Act XX. of 1806, sec. 3. ¢ Bepealed by Act VIII. of 1871, sec. : 
2 Repealed by thia Aot, sec. 3. 
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(c) non-testamentary instraments which acknowledge the receipt 
or payment of any consideration on account of the creation, declaration, 
assignment, limitation, or extinction of any such right, title, or inter- 
est ; and 
(d) leases of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly rent: 

Provided that the Local Government may, by order published in 
the official Gazette, exempt from the operation of the former part of 
this section any lenses executed in any district, or part ofa district, 
the terms granted by which do not exceed five years, and the annual 
rents reserved by which do not exceed fifty rupees. 

Nothing in clauses:()) and (c) of this sec- 
Exception of é ; 
tion applies to— 
(e) any composition-deed ; 
(f) any instrument relating to shares in a 


end oftransferaof aharen =| f 
and debentares in land joint stock company, notwithstanding that the 


Sompanies: assets of such company consist in whole or in 
part of immoveable property ; or 
(f') any debenture issued by any such company, and not creating, 
declaring, assigning, limiting, or extinguishing any right, title, or in- 
terest to or in immoveable property, except in so far as it entitles the 
holder to the security afforded by a registered instrament, whereby 
the company has mortgaged, conveyed, or otherwise transferred the 
whole or part of its immoveable property, or any interest therein, 
to trustees upon trust for the benefit of the holders of such debentur- 
es ; or® 
(7) any endorsement upon or transfer of any debenture issued by 
any such company ; 
(i) any document not itself creating, declaring, assigning, limiting 
documents merely creat. OF extinguishing any right, title, or interest 
ing right to obtain other of the value of one hundred rupees and upwards 
. documents. . 8 
to or in immoveable propertv, bat merely creat- 
oga right to obtain another document, which will, when executed 
weate, declare, assign, limit, or extinguish any such right, title, or 
bterest ; 
(2) decrees and orders of Courts and awards ; 
(/) grants of immoveable property by Government ; 
(4) instruments of partition made by revenue-officers ; 
(4) certificates and instruments of collateral security granted under 
the Land Improvement Act, 1871 ;+ 


es a ee oe ee 


ry 


composition-degde ; 





ee me a naan Prey amr re 








mee eed 


® New clause, inserted by Act VII. of 3886, sec. 2. 

¢ In this clause, for the word “certificates” the words “orders granting loans” shall ° 
be substituted in thoee parts of British India in which the Land Improvement Loans” 
Act (XIX. of 1883) is io force.— See sec. 12, Act XIX. of 1883 
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14. Subject to the approval of the Governor-General in Council, 

a or em eer the Local Government may assign such sala- 

blishmente of registering ries as such Government from time to time 

=e deems proper to the registering officers appoint- 

ed under this Act, or provide for their remuneration by fees, or partly 
by fees and partly by salaries. go 

The Local Government may allow proper eepieneenle: for the 
several offices under this Act. 

15. The several registrars and sub-registrars shall ‘use a seal 

Seals of registering ofi- bearing the following inecription in English 
cers. and in such other language as the Local Go- 
vernment directs :“The seal of the registrar (or of the syb-registrar) of.” 

16. The Local Government shall provide for the office of every 

registering officer the books nécessary for the 
purposes of this Act. 

The books so provided shall contain the forms from time to time . 
prescribed by the Inspector-General with the ' 
sanction of the Local Government, and the pag- 
es of such books. shall be consecutively numbered in print, and the num- 
ber of pages in each book shall be certified on the title-page by the 
officer by whom such books are issued. 

The Local Government shall supply the office of every registrar 
with a fire-proof-box, and shall, in each dis- 
trict, make suitable provision for the safe cus- 
tody of the records connected with the registration of documents in such 
district. 


Forms. 


Fire-proof boxes. 





PART Iitl. 
Or Recisteaste Documenrs. 

17. The documents next hereinafter mentioned shall be regiater- 
Documents of which ree ed, if the property to which, they relate is 
gistration iscompulsory. — situate in a’district in which, and if they have 
been executed on or after the date on which Act No, XVI. of 1864,* 
orAct No. XX. of 1866+ or Act No. VIII. of 1871,} or this Act, came 

or comes into force (that is to say),— 

(a) instruments of gift of immoveable property ; 

(5) other non-testamentary instruments which purport or operate 
to create, declare, assign, limit, or extinguish, whether in present or in 
future, any right, title, or interest, whether vested or contingent, of 
the value of one hundred rupees and upwards, to or in immoveable 
property ; 


* Repealed by Act XX. of 1886, sec. 8. + Repealed by Act VIII. of 1871, sec. 2. 
= Repealed by this Act, acc. 3. 
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(c) non-testamentary instraments which acknowledge the receipt 
or payment of any consideration on account of the creation, declaration, 
assigoment, limitation, or extinction of any such right, title, or inter- 
est ; and 
(@) leases of immoveable property from year to year, or for any 
term exceeding one year, or reserving a yearly reut: 

Provided that the Local Government may, by order published in 
the official Gazette, exempt from the operation of the former part of 
this section any leases executed in any district, or part of a district, 
the terms granted by which do not exceed five years, and the annual 
rents reserved by which do not exceed fifty rupees. | 

Nothing in clauses:(l) and (c) of this sec- 

Exception of ti ° 

1on applies to— 
(¢) any composition-deed ; 

Po TT Raa ete (/) avy instrument relating to shares in a 
and debentarea in land joint stock company, notwithstanding that the 
pom panies: assets of such company consist in whole or in 
part of immoveable property ; or 

(77) any debenture issued by any such company, and not creating, 
declaring, assigning, limiting, or extinguishing any right, title, or in- 
terest to or in immoveable property, except in so far as it entitles the 
holder to the security afforded by a registered instrument, whereby 
the company has mortgaged, conveyed, or otherwise transferred the 
whole or part of its immoveable property, or any interest therein, 
to trustees upon trust for the benefit of the holders of such debentur- 
es ; or® 
(g) any endorsement upon or transfer of any debenture issued by 

any such company ; 
(i) any document not itself creating, declaring, assigning, limiting 
documents merely creat. OF Oxtinguishing any right, title, or interest 
ing right toobtain other of the value of one hundred rupees and upwards 
documents. a 
to or in immoveable property, bat merely creat- 
,Joga right to obtain another document, which will, when executed 
reate, declare, assign, limit, or extinguish any such right, title, or 
bterest ; 
(?) decrees and orders of Courts and awards ; 
(;) grants of immoveable property by Government ; 
(4) instruments of partition made by revenue-officers ; 
(l) certificates and instrnments of colluteral secnrity granted under 


the Land Improvement Act, 1871 ;t 


ee es ee 


composition-degde ; 


i } 
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@ New cisuse, inserted by Act VII. of 1886, sec. 2. 

+ In this clause, for the word “certificates” the words “orders granting loana” shall — 
be substituted in thoee parts of Britiah India in which the Land [tproyement Loana”’ 
Act (XIX. of 1883) i+ in force.— See sec. 12, Act XIX. of 1883 
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(m) orders granting loans under the Agricalturists’ Loans Act, 
4, and instruments for securing the repayment of loans made under 
that Act ;* aan 


‘(n) any endorsement on a mortgage-deed acknowledging the pay- 
ment of the whole or any part of the mortgage-money, and any other| 
receipt for payment of money due under a mortgage when the rece} 
does not purport to extinguish the mortgage.ft . 

(0) & certificate of sale granted to the purchaser of any propd 
sold by public anction by a Civil or Revenue Officer. 

Authorities to udopt & son, executed after the first day of Janu 


1872, and not conferred by a will, shall also | 
registered. § 


Notes. 


[n a suit for possession of 2 piece of land, and for rent of the same 
plaintiff produced in support of his claira two sarkhats or kabuityats pur 
ing to be execnted in his favour by the defendants, and dated respea 
in Jannary, 1875, und June, 1876, These documents, were not r 
Tho first after reciting thatthe executant had taken the land from 
tiff, on a specified yearly rent and promised to pay the same ye? , pro 
ceeded as follows :—“If the owner of the land wishes to have it v ted, h 
shall give mo fifteon days’ notice, and I will vacate without mak. ; objec 
tion: if I delnuy in vacating the land the owner can realize, by recourse to 
Jaw, rent from me at the rate of Rs. 8 per annum.” The second sarkhat, 
after reciting that the executants had taken the land from the plaintiff on 
an yearly ront apecificd, for six years, and promised to pay the same year by 
year, provecded thus :—“And if the said Shaikh wishes to have the land 
vacated within the said term, he shall first give us fifteen days’ notice, and 
we will vacate if without objection.” The lower Courts held that the sarkhats ° 
were not admissible in evidence, as they required registration under sec. 
17 (4) of Act VIII of 1871, being leases of immoveable property from year 
to year or reserving a yearly rent :—Held that the two sarkhats created no 
right except those of tenants-at-will, inasmuch as the clause common to both, 
to the offect that at any time, at the will of the lessor, the lessees were to 
give up the Innd aé fifteen days’ notice, governed all the previous clauses, 
and the defendants could be asked to quit at any time before the lapse of 
the term at fifteen days’ notice :— Held, therefore, that the leases did not. fall 
under sev. 17 (4) of Act VIIT of 1871 ; that their registration was not com- 
pulsory ; and that they could not be excluded from evidence anuder sec. 49 
of Act TIT of 1877, which governed the question of admissibility, while Act 
VIIL of 1871 governed the question whether registration was or was not 
compulsory.—I. L. R., 8 Al. 405. 


Leases which were exempted from the operation of sec. 17, cl. 4, Act 
XX of 1866, were leases the term of which was one year certain. Where a 
sur-t-peshgi lease was granted for one year, but with a stipulation that unless 
the loan were repaid within that time it should continue in force :—Held, 


Authoritios to adopt. 


ae eee 





* New clause, ndded by Act VII. of 1886, sec 3. 
+ New clause, added by Act VII. of 1886, eco. 4. 
Tt Now clause, added by Act VII. of 1886, sec. 65. 
~ § Aleo, memoranda appointing new trustees under the Religious Societies Act. — 
See Act 1. of 1880, sec. 8. 


ra 
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that such a lease came within the words of sec. 17, cl. 4, Act XX of 1866, 
“lease of immoveable property for any term exceeding one year” of which 
registration was compulsory.—13 Cal, 113. 


The Oudh Estates’ Act I of 1669 requires the registration of the writing 
by which an authority to adopt is exercised ; but not the registration of 
the authority, which is required by the Act to be in writing. The Indian 
Registration Act III of 1877, which does require authorities to adopt to be 
registered, expressly excepts authorities conferred by will. The word “in- 
testate,” in sec. 13, sub-section 1, of the Oudh Estates’ Act, 1869, means 
intestato as to the talukdari estate ; and the use of the word does not ex- 
clude from the exception in that sub-section a son adopted under an autho- 
rity conferred by a talukdar'’s unregistered will, A talukdar by his will 
authorized his senior widow to select and adopt a minor malo child of- hia 
family ta be the owner of the entiro riasat. This power having been exer- 
cised, the following objections to the adoption were disallowed : Ist by one 
founded on the will not having been registered, and, consequently, the 
authority not | sving been registered. 2ndly, one fuunded on the erroneous 
argument that .ue adopted son was not within the class excepted in acc, 
13, sub-section 1, und therefore could not take under au unreyistered will, 
—16 Cal. 556. 


Where by an ikrarnama tenants conjointly promised that they wonld 
sig , aud have registered, kabuliyats for rents at rates mentioned : Jfeld, 
that the documont did not come under el, (b) of sec, 17 of the Registration 
Act JI of i877, as operating to create or declare an interest, but. camo under 
cl. (4) as a document merely creating a right to obtain another document, 
which would when exccuted create or declare an interest.—17 Cal. 291, 


A lease for one year, containing an option of renewal for a farther 
period of one year, is not a lease for a term exceeding one year within the 
meaning of cl. (d), sec. 17 of the Registration Act, so as to render regis- 
tration thereof compulsory. Certain correspondence passed between the 
plaintiff aud the defendant relating to a lease of « flat in premises in occu- 
pation of the plaintiff which admittedly contained an agreement for a lease 
for one year with an option of renewal for another year. The terms in which 
the option wus given were as follows :—The defendant in one Ictter wrote : 
—'So L expect you will give me the option of renewal for another year, 
rerpectively tive months, on same terms.” To which the plaintiff replied— 
“You may have the option of retaining it (the flat) for another year on the 
same terms, but not for ashorter period.” In pursuance of an arrangement 
the defendant had a draft Jease prepared embodying the terns agreed on 
which he sent to the plaiutiff for approval, and which was in due course ree 
turned by him “spproved.” The defendant then had the lease engrossed 
and properly stamped, bat the plaintiff eventually refused to execute it, 
and it was never signed by the defendant. The option of renewal was given 
in the unexecuted lease in the following terms :—“ Also with option to 
renew for another twelve months certain.” The defendant having entered 
Into possession and disputes having arisen,the plaintiff gavo him notice to 
quit and sued to eject him, alleging that at the most he was a mere monthly 
tenant. The defendant pleaded that under the lease he was entitled to hold 
fora year. The year expired before the suit camo on to be heard, and the 
defendant not having exercised the option to renew, vacaterl the premises, 
At the hearing the defendant in support of his case tendered the correspon- 
dence and the stamped unexecated Jeasc. It was objected that the correr- 
pondence was inadmissible in evidence—(1) because the option te renew 
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made the period for which the lease was to run exceed one year, and there- 
fore rendered registration compulsory ; (2) because the correspondence was 
unstamped, On behalf of the defendant it was urged that registration was 
unnecessary, as the option did not make the lease one for a longer period 
than one year, and that the stamped unexecuted lease must be treated as 
part of the correspondence, and as it was properly stamped, no further 
stamping was required. Held, following Hand ». Hall L. K., 2 Ex, D., 353, 
that the existence of the option did not create a lease for a term exceeding 
one year within the meaning of cl. (d), sec. 17 of the Registration Act, and 
that consequently the correspondence did not require registration, Held fur- 
ther, that as the correspondence contained a complete agreement independ- 
ently of the draft and engrossed lease, the latter could not be treated as 
part of the correspondence, and that consequently the correspondence muat 
be stamped and the penalty prid before it could be admitted in evidence. 
rca rae v. Shibnath Para, I. L. R., 13 Cal. 113, dissented from.— 
al. 548. 


Tn a suit for redemption filed by an assignee for value of the equity of 
redemption against ® mortgagee in possession, it was found that the mort- 
gagor had agreed with the defendant to sell the mortgaye premises to him, 
that part of the purchase-money had been acknowledged as paid and that 
the balance had been tendered in pursuance of the agreement. It was fur- 
ther found that the plaintiff had taken his assignment with notice of the 
above agreement and tender. The agreement was in writing, but not regis- 
tored :—ZHeld, that though the agreement was not admissible in evidence as 
creating an interest in land, still it might be used for the purpose of ob- 
taining specific performance, and the plaintiff having purchased the equity 

f redemption with notico as above was not entitled to redeem. Per cur :— 

he plaintiff having knowledge of the agreement was put upon enquiry to 
ascertain whether the tender had been made and whether there was any 
objection to his purchase on that ground.—12 Madr, 505. 


Wheroa deed of partition between a mother and her son declared cer- 
tain existing rights over her moveable and immoveable property above 
the value of Rs. 100 :—Held, that, although the deed showed that the exe- 
cution of another deed with reference to those rights was in contemplation, 
yet the docd was not admissible in evidence of the mother’s title to either 
the moveable or immoveable property.—13 Madr. 28I. 


The plaintiff leased a house to the defendant for three years by an un- 
registered instrument which contained a covenant by the lessee that he would 
purchase the honse at a certain price on an event which took place, The 
plaintiff now sued for specific performance of this covenant :-- Held, that 
the unregistered instrament was not admissible in evidence and the suit 
should be dismiessed.—13 Madr, 308. 


The defendant executed a sale-deed of certain land to the plaintiff. The 
instrument bore Re. 1 stamp only. The plaintiff alleged that the defendant 
had improperly refased to register the sale-deed and prayed for a decree 
compelling its registration and for the possession of the land in question : 
— Heid, that the unregistered instrnment was admissible in evidence, and 
that in auy case, secondary evideuce of its contents was admissible, the do- 
cument having remained unregistered through no fault of the plaintiff.— 
14 Madr. 55. 

The widow, daughter and divided brother of a deceased Hindu, execn- 
ted an inatrument which provided for the distribation of his property, both 
moveable and immoveablo as to which they had disputed. The document was 
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not registered. The widow set apa will made by the deceased in her favour: 
the brother sued the widow for a declaration that the will was a forgery, 
but the Court held that it was genuine. He now sued the widow and daughter 
on the above instrument to recover his agreed share of the moveable pro- 
perty of the deceased. The widow set up the will, which the plaintiff aver- 
red was invalid according to the custom governing the family :—Held, (1) 
that the plaintiff was nct precluded by the decree in the former suit from 
impugning the validity of the will ; (2) that the unregistered instrument 
was admissible as evidence in support of the plaintiff's claim for the move- 
able property.—15 Madr. 336. 

Under clause (d), sec. 17, of Act III of 1877, an agreement for a lease 
needs registration if the parties tosuch agreement intend to create a present 
demise. Although the agreement may contemplate a formal document being 
subsequently executed, the paramount intention as gathered from the whole 
of the instrument must prevail.—10 Bom. 161. 

An instrument purporting to assign a right in immoveables of more 
than the value of Rs. 100 (S. 17, sub-section b of Aot III of 1877) being un- 
registered was ineffectual to affect the title of the purehaser. Some years 
after, the parties executed a deed of conveyance,making tho same assignment, 
confirming the former instrument, and setting it forth in a schedule. The 
latter instrument was registered. In a suit in which the ownership of the 
property was contested :— Held that the fact of the prior deed not having affect- 
ed the property, being unregistered, was no reason why the deed afterwards 
registered should not be admitted as evidence of title, In this there had 
been nothing contravening the object of the Registration Act.—-8 Al. 6. 


A kabaliyat dated the 6th May, 1880, and executed by the lessee of a 
house in favour of the lessors set forth that the house was let to the former 
at an annual rent of Rs. 3, fora term of one year. It also contained this‘ 
stipulation :—"T (the lessee) do declare that I shall continue to pay the an- 
nual rent every year, and that if I should fail to pay the rent in any year, 
the owners of the house shall be at liberty to recover the rent through the 
Court.” The lease was not registered. In a auit by the lessors against the 
Jessee, for possession of the house and for Rs.7-8 arrears of rent, the defend. 
aut pleaded that, according to the right-construction of the lease, he was 
entitled to occupy the house and the lessors were not entitled to eject him 
therefrom, so long as he paid the annul rent of Re. 3; that he had daly rent 
at the agreed rate from the 6th May, 1880, to the 6th May, 1884; and that 
under these circurastances, the plaintiffs wero not entitled to either of the 
reliefa claimed : Held, that the lease was for one year only, and, thus falling 
under sec, 18 of Act (III of 1877), it was admissible in evidence without 
registration ; that the defendant had been a mere tenant-at-will since the 
expiry of the year 1880.81 ; and that the plaintiffs were therefore entitled 
to possession of the house. Hand v. Hall, referred to.—8 AJ. 198. 

The strictest construction should be placed on the prohibitory and penal 
sections of the Registration Act, which impose serious disqualifications for 
non-observance of registration. An instrument to come within sec. 17 (b) of 
the Registration Act (I{I of 1877) must in itself purport or operate to create, 
declare, assign, limit, or extinguish some right title, or interest of the value 
of Re. 100 or upwards in immoveable property. To come within seo. 17 
(c), it must be on the face of it an acknowledgment of the receipt of pay- 
ment of some consideration on account of the creation, declaration, assign- 
ment, limitation, or extinguishment of such a right, title, or interest. In 
a suit by a mortgagee for the sale of immoveable property mortgaged 
1p certain simple mortgage bonds for amounts severally exceeding Rs. 100, 
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the defendant pleaded that he had made certain payments in respect of the 
bonds, and in support of his plea rolied on indorsements of payment upon 
them, one of which was as follows :—"Paid on the 21st December, Re. 300.’ 
The other indorsemente were in similar terms. Held by the Full Bench 
(Srraicat, J., doubting) that the indorsements, even if assumed to be re- 
ceipts, did not fall within seo, 17 (6) of the Registration Act, inasmuch as 
a receipt, unless so framed and worded as to purport expressly to Jimit or 
extinguish an interest in immoveable property (which the indorsements did 
not), could not come within the section, and what ordinarily operated to 
limit or extinguish a mortgagee’s interest in the mortgaged property was 
not the paper receipt, but the actual part payment of the mortgage-debt. 
Held also that the indorsements did not fall within sec. 17 (c) of the Act, 
inasmuch as taken by themselves they were merely memoranda made by 
the mortgagee, and could not be treated as acknowledgments, nor, even if 
assumed to be such, did they show, upon their face, that they were acknow- 
ledgments of the receipt or payment of any consideration for the limitation 
or extinguishment of any interest of the mortgagee in the mortgaged pro- 
perty. Held therefore that the indorsements did not require to be registered 
in order to make them admissible in evidence of the payments to which 
they related. Mahadajiv. Vyankaji Govind, Basawa v. Kalkps,Faki v. Khotn, 
Waman Ram Chundra »v. Dhondiba Krishanji Fattch Chund Sahoo v, Lece- 
lumber Singh Doss, and Imdad Husain v. Tasaddak Husain distinguished. 
Dalip Singh v, Durga Prasad referred to.—9 Al. 108, 

Held that an assignment by endorsement of a registered bond hypo- 
thecating certain crops was a transaction relating to moveable property, 
and registration of such endorsements was not required by sec. 17 of the 
Registration Act ({II of 1877) or sec. 54 of the Transfer of Property Act 
.(1V of 1882).—10 Al. 20. 

A document creating an interest: in immovenblo property, the registra- 
tion of which under Act VIII of 1871 was compulsory, {and which was re- 
gistered under that Act, does not under sec. 50 of that Act take effect as re- 
gards such property against an unregistered document relating to such land, 
the registration of which under Act VIII of 1871 was optional.—2 Al. 198. 


A bond, whereby a person obliges himself to pay money to another, 
and at the same time hypothecates immoveable property as collateraal 
security for such payment, although the money obligation is of the value 
of 100 Rs., and the bond is not registered, can be received in evidence in 
support of a claim to enforce the money ooligation.—3 Al. 229. 

The obligee of a bond, dated the 29th October, 1869, sued to recover 
the amount due thereunder from the property hypothecated therein. By 
the terms of the bond the obligor agreed to pay the sum of Rs. ¢0 with in- 
terest at two rupees per-cent. per mensem on the 12th May, 1873. The 
amount thus secured exceeded Rs. 200, The property mortgaged was the 
tenant holding of the obligor. Held that the interest of a tenant in his 
holding was right or interest to or in immovonbie property ; that conse- 
quently such bond, which affirmed as a security 2 right of which the value, 
estimated by the amount secured, exceeded Rs. 100, ought to have been re- 
gistered ; that being unregistered it could not affect the ‘“immoveable pro- 
perty comprised therein,” or be “received in-evidence of any transaction 
affecting” the same; and that the suit brought onthe basis of such bond, 
for the onforcement of the lien, must, in the absence of the bond, fail.—3 Al. 
422. See aleo 3 Al. 157. 

An agreement for the purchase and sale of certain immoveable pro- 

perty provided that the completion of the contract should be “ subject to 
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the approval of the purchaser's solicitors” (naming them), and. that, if 
they should not approve of the title, the vendor should refand the earnest 
money, and pay all costs incurred by the A gerard in investigating the 
title. The purchaser's solicitors disapproved of the title, and the pur- 
chaser rescinded the contract, The agreement was not registered, eld 
that the agreement did not require registration.—8 Cal, 856, 

Receipts passed by a mortgagee for sums paid on account of the mort- 
gaye-debt, and excceding Rs. 190 each, are not inadmissible in evidence 
for want of registration ander Act III of 1877, sec, 17. The technical term 
“consideration” implies that the person to whom the money is paid himself 
limits ot extinguishes his interest in the land in consideration of such pay- 
ment. Such limitation or extinction (if there can be said to be any) as ro- 
sults from the payment on account of the mortagage-debt is the legal 
consequence of such payment, and not the act of the mortgagee. The payment 
reduces tho sum due at the time onthe mortgage, and thus modifies the 
account between the mortgagor and mortgagee. But it does not operate 
to limit or confine within narrowor limits the right or interest of the mort- 
agagee in the land, which is simply to have the payment of the principal 
and intercst secured on the mortgaged premises by some one or other of 
remedics ayailable for that purpose. Money paid on account of a mort- 
gaye-debt is nat the consideration for the limitation or extinction of so 
much of the interest in the land created by the mortgage, and a receipt 
for such a payment need not, therefore, be registered under sec. 17 cl. b of 
the Registration Act III of 1877.—4 Bom. 235. 

A receipt acknowledging as a fact part-payment of a sum due undera 
hypothecation-bond does not require registration under sec. 17, cl. (c) of 
the Registration Act, unless the fact is referred to asa consideration for 
« contractual engagement, whereby the interest created by the prior re- 
giatered instrument is limited or extinguished, A mere receipt does not ac- 
knowledge the receipt or payment of a consideration.—3 Madr. 53. 


by an agreement, dated 2nd August, 1880, the defendant agreed to 
seli to the plaintiff a certain piece of land with a dwelling house for Ra, 
1000. At the time of the execution of this agreement the plaintiff paid 
the defendant Rs. 100 earnest money, and the agreyment provided that the 
remaining Rupees 1,800 shonld be paid within a month from the date of 
the agreement, when the deed of conveyance of the property should be exe- 
cuted. The material part of the agreement was as follows:—“I have re. 
ceived from you Rs. 100, namely, Rupees one hundred, as earnest, (7. e.) at 
the time of the execution of this bargain-paper. And as to the remaining 
Rupees 1,200 namely one thousand aud eight hundred, the same are duly 
to be paid to me witain one month from this day, when you will get the deed 
(or) document made in your favour. And all the expenditure in respect of 
the deed (or documents and transferring (the property) to your name you 
are duly to make on your account...... On these terms, this informal bargain- 
paper, having been written, is agreed to and delivered.” The plaintiff sued 
for specifis performance, and tendered the agreement in evidence, although 
unregistered. Held that the document, althongh unregistered, was ad- 
missible in evidence under cl. h of sec, 17 of the Registration Act III of 
1877. Being unregistered, it could not create or assign the interest intended 
by the parties to be transferred and being thus incapable of carrying out the 
primary intention of the parties, the agreement became one “ merely creat- 
ing a right to obtain another document which would, when executed,” effect 
the desired purpose if the execution were accompanied with registration. 
The right given by the sgreement was merely a right tn personam, and the 
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agreement was admissible in evidence to show the contract entered into for 
another conveyance, though not as @ conveyance itself.—5 Bom. 143. 


A convenant for title, rnnning with the land, would seem to be in itself 
a transaction affecting the land, and that the instrument containing it, if 
coming within ols. a to d of seo. 17 of Act III of 1877, must be registered, 
unless it comes within the exceptive cls. eto 1 of the same section.—2 
Bom. 273. 

A document containing covenanta for title, though, no doubt, em- 
bodying “a transaction affecting immoveable property,” is admissible in 
a suit for damages for breach of such covenants, provided the document 
conforms to the requirements of the exceptive clause of sec. 17 of Act ITE 
of 1877 ; but where the evidence of the convenant is contained in a docu- 
ment tiself purporting to assign an interest in immoveable property—the 
covenant being ambiguous and uncertain without reference to such as- 
signment—the document is not excepted from the necessity of registration. 
—2 Bom. 273. 

Neither seo, 17 of Act III of 1877, nor the similar sections of the preced- 
ing Acts, have the effect of rendering a document, which was not com- 
pulsorily registrable under Act XVI of 1864, inadmissible in evidence 
under the succeeding Acts, without registration.—9 Cal. 68. 


In a suit for possession of certain property and for the execution of 
& pottah, it appeared that two of the defendants had executed an agree- 
ment which was duly registered, by which they acknowledged the receipt 
of a portion of the salami, and covenanted to execute a pottah on a certain 
day. This agreement was afterwards confirmed by two of the defendants 
who were minors wheu it was entered into: the confirmation was by deed 
which was duly registered. Subsequently all the defendants executed a 
document, which provided for the payment of a portion of the salami on the 
day when possesion should be given ss provided in the first agreemont, 
and for the payment of the remainder by instalments which wore to carry 
interest, This document was not registered. Held, that it was not a 
“Jease or agreement to lease’ within the meaning of sec. 17 of the Re- 
gistration Act, and was admissiblein evidence.—9 Cal]. 865. 

The defendant tendered in evidence a receipt for Rs. 250, to show 
that the interest of bis co-mortgagee (the plaintiff) in the mortgage had 
been extinguished. The receipt was objected to on the ground that it had 
not been registered. Held that the receipt being tendered to show that the 
interest of the plaintiff in the mortgage had been extinguished, required 
registration, was inadmissible withont registration. Shbidlingapa v. Chen- 
basapa, (I. L. B., 4 Bom. 235) distinguished.—7 Bom. 123. 


An agreement, or “Bargain paper’’, in writing, for the sale of a house 
by the defendants to the plaintiff, stated that the defendants had agreed to 
sell and the plaintiff to bay the house in question for Rs. 15,225, on the 
following conditions,—that the plaintiffs should, on the execution of the 
bargain-paper, pay Rs.1,000 as earnest-money, and that the defendants were 
duly to make out a good title to the house, asd get approved by the plain- 
tiff's solicitors, “‘as being of good title,” a deed of sale thereof, prepared ac- 
cording to law, within two monthe, the cost incidental to the preparation 
of the deed to be borne jointly by vendor and vendee ; that on the execution 
of such deed and delivery of possession of the house to the plaintiff, the 
balance of the purchase money was to be paid ; that in case a good title to 
the house conld not be made out, the bargain-paper was to be nall, and the 
earnest-money was then to be returned to the plaintiff with interest, and 
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any solicitor’s charges incurred were to be paid by the defendants. Held 
that the document was admissible in evidence, though unregistered, as 


coming within the provisions of clause (h) of section 17 of the Registration 
Act III of 1877,—7 Bom. 310. 


Unregistered receipts given by a mortgagee to a mortgagor for sums 
paid on account of the mortagage-debt are not inadmissible in evidence 
under cl, c, sec. 17, of the Registration Act (III of 1877).— 5 Bom 181. 

Leases for a term not exceeding five years, with arent reserved not 
exceeding Rs. 50 being exempted by the Local Government, from registra- 
tion : Held that a patta for one fasli to remain in force until another patta is 

ranted with a rent reserved of Rs. 110, did not fall within the exemption. 

eld also that such a patta was a lease fora term exceeding one year and 
not a lease for a year, and therefore subject to the general provision of cl. 
d, sec. 17 of the Indian Registration Act, 1577.—3 Madr. 358. 

A wrote ao letter to B stating that an acreement had been made between 
them that A should sell certain land to B for Rs. 4,500 ; that A had received 
Rs. 500 of this sum, and was only entitled to receive the balance after exe- 
cuting the sale-deed within a certain date, and bad no connection whatever 
with tho land. Held that the letter, not being registered, was not admissible 
in proof of the agreement to convey.—5 Madr. 115. 


_ + & muchlika executed for one fasli to remain in force until the exe- 

tion of a fresh muchlika, for a rent less than Rs. 50, is exempted from 
reyistration by virtue of the notification of the Local Government under sec, 
17 of the Indian Registration Act, which oxempts from registration leases 
the terms granted by which do not exceed five years, and the annual rents 
reserved by which do not exceed Rg. 50.—4 Madr. 381. 


By an agreement entered into between tho parties, the vendor bound 
himself to execute within thirty days a deod of conveyance, and in default 
that the agreement should be considered as itself the deed of conveyance of 
certain lands mentioned in the agreement, The vendor having fuiled to oxe-« 
cute such deed, the vendee, more than four months aofter the dato of the 
agreement, presented it for registration. Held that the conduct of the parties 
concerned could in no way affect the period of limitation within which such 
agreement could have been registered ander the Act, and that the agreement 
could not be registered.—5 Cal. 820. 

S and R sued their brothers M and V in 1880 for partition ot tho family- 
Eproperty. The defendants pleaded that the property had been partitioned in 
1870, and that the various members of the family bad been ever since in pos- 
| session and enjoyment of their respective shares. At the hearing a document 
was produced by the defendant M, dated the 13th January, 1677, which was 
proved to have been signed by his three brothors, S, K, and V, on the oc- 
casion of M’s effecting a mortgage of part of the property. This document 
contained the following words : “Our eldest brother M bas built housea and 
is building new houses on property appertaining to his share...... To the same 
we three porsons and our heirs and representatives have no interest of any 
kind whatever. If we or they should prefer any claim, then the same is to 
be null. This release-paper we have daly passed in writing jointly and se- 
verally and in sound mind.” This document had not been registered, and 
was therefore, inadmissible as evidence of the alleged partition. In cross. 
examination of the plaintiff R ho was interrogated ae to the circumstances 
under which the mortgage was made by M on the }2:h January, 1877. Hoe 
said : “I was present when the mortgage was made, but I was ill in bed...... 
This was on the 13th January, 1877......1 did not say on that day that I had 

1 101 
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no claim to the property.” He was then shown the above document, and ad.- 
mitted his signature. The document was then tendered in evidence, not as 
# release, but to contradict the witness. Held, that the document was admis- 
sible for that purpose, as it was not a document which itself declared a right 
in Immoveable property in the sense intended by sec. 17 of the Registration 
Act (III of 1877), It was an acknowledgment that there had, in time past, 
been a partition between the brothers who signed it and the defendant M, 
but it was not itself the instrument of partition. That an acknowledgment 
of a partition is distinct from the instrament of partition, is to be gathered 
from cl. ¢ of sec, 17 of the Registration Act (III of 1877). Had the terms 
of cl, 6, of that section been satisfied by a mere acknowledgment, cl. c. 
would have been superfluous. Its operation is to require an acknowledgment 
in the form of a receipt to be registered, but not an acknowledgment in any 
other shape as distinguished from the instrament of the transaction. The 
word “declare” in sec. 17 of the Registration Act (III of 1877) is to be taken 
in the same sense as the words “‘create, assign, &c.,” used in tho same section, 
vis., a8 implying a definite change of legal relation tothe property by an ex- 
pression of will, embodiod in thedocument referred to. It implies a declaration 
of will, not a mere statement of a fact, and thus a deed of partition which 
causes a chango of legal relationtothe property divided amongst all the parties 
to it, is a declaration in the intended sense ; but a letter containing ap ad- 
mission, direct or inferential, that a partition once took place, does not‘de- 
clare” a right within the meaning of tho section. It is not the expression or 
declaration of will by which the right is constitated. Quaere-—Whether, if 
tke above document were itself a release operating or intended to operate as 
a declared volitiun constituting or severing ownership, it could be received 
even for tho purposo of contradicting a witness who had denied that he had 
proviously made a statement with his evidence P—5 Bom. 232. 


Held by the majority of the Full Bench (Straicut and OLprie.p, JJ., 
dissenting) that the principal sum secured by a mortgage of immoveable 
property is alone to be considered for the purpose of deciding whether the 
registration of the instrument of mortgage is optional or compulsory under 
the Registration Act, 1877. The ruling of the Full Bench in Himmat 
Singh v, Sewa Ram (I. L, B., 3 Al. 157.) over-rnled. Held, therefore, where 
an instrument of mortgage by way of conditional sale, dated the 2nd July, 
1871, secured the payment of a principal sum of Rs. 72, with interest at Res. 
2 per-cent per mensem, on the 12th May, 1873, the whole amount thus se- 
cured exceeding Rs. 100, that the registration of such instrument was op- 
tional and not compulsory, Held by that Divisional Bench (Stvuarr, C. J. 
and Bropuurst, J.) that, under sec. 50 of the Registration Act, 1877, an 
instrument the registration of which under the Registration Act, 1871, was 
compulsory and which was registered under that Act took effect, as regards 
the property comprised therein, as against an instrument relating to the 
samo property, the registration of which under the Registration Act, 187), 
was optional and which was rot registered under that Act.—o Al. 447, 


Held that a sale-certificate granted under sec, 316 of the Civil Proce- 
dure Code is not a document the registration of which is compulsory under 
the Registration Act, 1877, sec. 17(b)—5 Al. 468. 

A mortgage bond for Rs. 99, repayable in nine months and eleven days, 
with interest at the rate of 2 per cent. per mensem, does not require re- 
gistration, but a registered mortgage bond for Bs. 195, subsequently exe- 
cuted, will have priority over it.—10 Cal. 82. 

Documents amounting to an equitable mortgage when creating an in- 
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terest in land of the value of Rs. 100 or upwards, require registration under 
sec. 17 of the Registration Act ; bat documents when amounting merely to 
an agreement to mortgage do not require registration under that section. 
Such docaments are therefore available in evidence as agreements to mort- 
gage without registration, but for the purpose of proving an equitable mort- 
pee must be registered before they are available in evidence.—l0 
al. 15, 

See I. L. R., 13 Al. 89, noted under sec. 3; 4 Al. 3, noted under Art. 
66 of the Limitation Act; 13 Madr. 324, noted under sec. 54 of the Trans- 
fer of Property Act 1V of 1882; 13 Madr. 383, noted under sec, 78 of the 
Transfer of Property Act; 15 Madr. 268, noted ander sec, 3 of the Transfer 
of Property Act. 


Documents of which re- 18. Any of the documents, next here- 
giatration is optional. inafter mentioned may be registered under 
this Act (that is to ssy),— 


(a) instruments (other than instruments of gift acd wills) which 
purport or operate to create, declare, assign, limit, or extinguish, whe- 
ther in present or iu future, any right, title, or interest, whether vest- 
ed or contingent, of a value lessthan one handred rupees, to or in 
immoveable property ; 

(6) instruments acknowledging the receipt or payment of any 
consideration on acconnt of the creation, declaration, assignment, limit- 
ation or extinction of any such right, title, or interest ; 


(c) leases of immoveable property for any term not exceeding one 
year, and leases exempted under sectiou 17 ; 

(d) instraments (other than wills) which purport or operate to 
create, declare, assign, limit, or extinguish any right, title, or interest 
to or in moveable property ; 

(e) wills ; 

(f ) all other documents not required by section 17 to be registered. 

Notes. 


Documents, the registration of which is optional, executed previous to 
the Registration Act (III of 1877), will not, if unregistered, take effect 
againet latter registered documents. S, the owner of a seveu-anna share in 
certain property, on the ]9th November, 1866, sold o one-anna share there- 
of to A for Rs, 30, the bill-of sale not being registered, as under the pro- 
visions of Act XX of 1866, sec. 18, the registration thereof was optional. 
Subsequently, S sold the remaining six auua share to other persons; and 
then, on the 27th September, 1876, sold another one-anna share in the same 
property to B for Rs. 140, the bill-of-sale with respect to this purchase being 
duly registered under the provisions of Act III of 1877. In a suit by A, 
who had never obtained possession of the one-anna share he had purchased, 
againat S, B, and the purchasers of the other six-anna shares: Held that 
be was not untitled to succeed, as his bill-of-sale, being unregistered, was 
as as to priority over B’s, which had been duly registered. —l, L. R 
‘Val. e 


See I. L. R., 2 Al. 198, noted under sec. 17. 
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19. If any document daly presented for registration be in a language 
iisectiteetat ie anotans which the registering officer does not under- 
not understood by regia- stand, and which is not commonly used in the 
tering officer. district, he sball refuse to register the docu- 
ment, unless it be accompavied by a true translation into a language 
commonly used in the district, and also by a true copy. 


20, The registering officer may, in his discretion, refuse to accept 
Saeiiisniscontaininwin: for registration any document in which any 
ferlineatione, blunks, era-- interlineation, blank, erasure, or alteration 
aures, or alterations, appears, unless the persons executing the do- 
cument attest with their signatures or initials such interlineation, blank, 
erasure, or alteration. If he register such document, he shall, at the 
time of registering the same, make a note in the register of such inter- 
lineation, blank, erasure, or alteration. 


91. (a) No non-testamentary document relating to immoveable 
property shall be accepted for registration 
unless it contains a description of guch pro- 
perty sufficient to idontify the same. 

 (b) Houses in towns shall be described as situate on the north or 
other side of the street or road (mentioning it) to which they front, and 
by their existing and former occupancies, and by their numbers, if the 
houses in such street or road are numbered. Other houses and lands 
whall be described by their name, if any, and as being in the territorial 
division in which they are situate, and by their superficial contents, the 
roads aud other properties on which they about, and their existing oc- 
cupancies, and also, whenever itis practicable, by reference to a Govern- 
ment map or survey. 


Description of parcels. 


(c) No non-testamentary document containing a map or plan of any 
Documents containing property comprised therein shall be accept- 
may.+ or plang, ed for registration unless it be accompanied by 
w true copy of the map or plan, or, in case such property is situate 
in several districts, by such number of trae copies of the map or 
plan ss are equal to the uumber of such districts. 


Note.— I. L. R., 18 Cal. 556, noted under sec. 7. 


22. Failure to comply with the provisions contained in section 
: ; 21, clause (6), shall not disentitle a document 
Failure to ly with ee ae 
ales aa th dcacrisioe: of to be registered if the description of the pro- 
house and land. perty to which it relates is sufficient to identify 
euch property. 


Note.—See I. L. R., 18 Cal. 556, noted under seo. 7. 
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PART IV. 
Or tags Time oF Presentarvion. 

23. Subject to the provisions contained in sections 24, 25, and 26, 

Time fcr presenting no document other than a will shall be accept- 

documente, ed for registration unless presented for that 

purpose to the proper officer within four months from the date of ita 
execution, 

or, in the case of a copy of adecree or order, within four months 

from the day on which the decree or order was made, or, where it is 

appealable, within four monthe from the day on which it becomes final : 


Provided that, where there are several persons executing a docu- 
ment at different times, such document may be presented for registration 
and re-registration within four months from the date of each execution. 


Notes. 

There is no provision, either in the Registration Act or in the Stamp 
Act, which lays down that wherea document is presented for registration 
insufficiently stamped, such a presentation shall have no effect. The only 
effect of such a presentation is that the actual registration is delayed. 
There is in law no limitation for the actual fact of registration, provided 
thut the requirements of the Act have been complied with in the matters 
for which a limitation of time is provided. Sah Makhun Lall Pandey v. 
Sha Kundun Lall, 15 B. L. R., 228, followed. Although sec. 34 lays down 
that no document shall be registered unless the persons executing the 
same, their repersentatives, assigns, or authorized agents appear before the 
Sub-Registrar within the periods allowed for presentation, yet this sec- | 
tion is directly subject to sec. 77, and that section nowhere provides any 
time within which the parties, their representatives, assigns or authorized 
agents, shall appear to admit execution. All that is required in order to 
maintain a suit under sec. 77 is that there must be a refusal to register 
by tho Sub-Registrar, an appeal within time to the Registrar, a refusal 
by the Registrar, and a suit filed in the Civil Court within one month from 
the order of the Registrar refusing registration.—I. L. B.,11 Cal. 750. 

No period is prescribed by Act III of 1877, within which a document 
which has been admitted for registration, may be registered, or within 
which the order of refusal by the Registrar to register the document must 
be made. There is nothing in secs, 76 and 77 to compel the Registrar in 
casts were there has been no express denial of execution,but where the exe- 
cutant refuses attend at his office, to make bis order of refusal within the 
time limited for admissfon of execution by secs. 23 and 24. Limitation in 
respect of a suit under sec. 77 begins to ranfrom the date of such order, 
Makbun Lall Panday v. Koondun Lall, 15 B. L. B., 228,8. C., L. B., 2, I. 
A., 210: 24 W. R., 75 and Shama Charan Das v. Joyenoolah, I. L. R., 11 Cal. 
150 relied on. In the matter of Buttobehary Banerjee, 11 B. L. B., 20, dis- 
sented from.—16 Cal. 189, 


Semble that a certificate granted under sec. 316 of the Civil Procedure 
e is not an instrument the registration of which is compulsory. Al- 
though that a section says that a certificate granted thereunder shall bear 
** the date of the confirmation of the sale,” that provision cannot alter the 
“fact of executicn or the time when execution does take place, which is the 
starting point from which the four months mentioned in sec. 23 of the Regis- 
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tration Act begin torun. Held, therefore, that a certificate granted unde 
that section in respect of sale which was confirmed on the 7th April, 188( 
which was registered within four months from the 10th May, 1882, when i 
was executed, was registered within the time allowed by law. Tho certificat 
showing that a document has been registered is conclusive proof that it ha: 
been registered according to law.—5 A). 84. 

24. If, owing to urgent necessity or unavoidable accident, any 

Piovisiow whecedolay ta document executed, or copy of a decree or 

presentation ia unavoid- order made, in British India, is not presented 
able. for registration till after the expiration of the 
timeherein before prescribed in that behalf, the registrar, in cases 
where the delay in presentation does not exceed four months, may 
direct that, on payment of a fine not exceeding ten times the amount 
of the proper registration-fee, such document shall be accepted for 
registration. 

Any application for such direction may be lodged with a sub- 
registrar, who shall forthwith forward it to the registrar to whom he 
is subordinate. 


Note.—I. L. R., 16 Cal. 189, noted under sec, 23. 


25. When a document purporting to have been executed by all 
Documenta executed out or any of the parties out of British India is 
of British India. not presented for registration till after the ex- 
piration of the time hereinbefore prescribed in that behalf, the regis- 
_ tering officer, if satisfied, 
(a) that the instrament was so executed, and 
(}) that it has been presented for registration within four months 
after its arrival in British India, 
may, on payment of the proper registration-fee, accept such docu- 
ment for registration. 
26. Whenever a registration-office is closed on the last day of 
Provision where office ia 80Y period provided in this Act for the pre- 
closed on lust day of period sentation of any document, such last day shall, 
i aa ac for the purposes of this Act, be deemed to be 
the day on which the office re-opens. 
Willacy ts Genes 97. A will may & any time be present- 
or deposited at any time. 4 fcr registration or deposited in manner 
hereinafter provided. 





PARTV. 
Or tHe Prace os REGISTRATION. 
98. Save as in this part otherwise provided, every document 
Place for registering mentioned in section 17, clauses (a), (5), (c), 
documents relating toland. and (d), and section 18, clauses (a), (b), and (e} 
shall be presented for registration in the office of a sub-registrar within 
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whose sub-district the whole or some portion of the property to which 
such document relates is situate. 
Notes. 

The terms of sec. 28 of Act VIII of 1871 must not be construed in 
their literal sense, inasmuch as to do so would defeat the intention of the 
Legislature that registration should be made with reference to the locality 
of the property to which the document relates ; and hence the words of 
the section “ some portion of the property” must be read as meaning some 
substantial portion. A bond which purported to mortgage 500 square yards 
of land situate at P, two entire villages and shares in fourteen villages in the 
G district, and a village in the C district, and which required registration 
under Act VIII of 1871, was registered at P :— Held that the bond was not 
properly registered in accordanco with the provisions of sec. 28 of Act VIIT 
of 1571. Per Mausoop, J.—The imperative direction of sec, 28 of Act VIII 
of 1871 ia addressed not to the registering officer, but to the person present- 
ing a document to that officer for registration ; aud therefore sec. 85, which 
refera only to defects in the appointment or provedure of the registering 
officer, could not cure the irregularity which was committed under sec. 28, 
—I. L. R., 7 Al. 590. 

Hel, that the objection in reference to sec. 28 of the Act could only 
properly bo raised betweon the transferor and transferee, and not by the 
jadgment-debtor, athird party.—9 Al, 46. 

Au instrument of mortgage on land, which required to be registered, 
was presented for registration toa Registrar within whose district no portion 
of the land was situate, and was registered by such Registrar. In a suit to 
enforce such mortyage it was objected that such instrument, not having been 
properly registered, could not be received in evidence. Held, following tho 
opinion of Brovauton, J., in Sheo Shunker Sahoy v. Hirdey Narain Sahn, 
I. L. R, 6 Cal 29,that, when a document which purports to have been re- 
gistered is tendered in evidence, the Court cannot reject it for non-com- 
pliance which the Registration Law.—4 Al. 14, 


See I. L. R., 18 Cal. 556, noted under sec. 7. 
29. Every document other than a document referred to in seo- 
Placa for registering tion 28, and a copy ofa decree or order, may 
other documents. be presented for registration either in the office 
of the sab-regiatrar in whose sub-district the documeut wus executed, 
or in the office of any other sub-registrar under the Local Government 
at which all the persons executing and claimiug under the document 
desire the same to be registered. 

A copy of a decree or order may be presented for registration in 
the office of the sub-registrar in whose sub-district the original decree 
or order was made, or, where the decree or order does not affect immo- 
veable property, in the office of any other snbd-registrar under the 
Local Government at which all the persons claiming under the decree 
or order desire the copy to be registered. 

30. (a) Any registrar may, in his discretion, receive and register 
any document which might be registered by 


Registratiun by reyistrin. : : 
. any sub-registrar subordinate to him. 
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tration Act begin torun, Held, therefore, or that a certificate granted under 
that section in respect of sale which was contejjrpmed on the 7th April, 1880, 
which was registered within four months from 1 she 10th May, 1882, when it 
was executed, was registered within the time allot°* zed by law. The certificate 
showing that s document has been registered iscd® nelusive proof that it has 
been registered according to law.—5 Al, 84. ‘ati 
94. If, owing to urgent necessity or unavoi€°Hdable accident, any 
. document executed, or copy, ry of a decree or 
Provision where delay i , 
Siessatailon: ie deevold- order made, in British India, 44 jis not presented 
abies for registration till after the ex} apiration of the 
timeherein before prescribed in that behalf, the regi). ¢prav, LD Gpaes 
Py i. st ts 
where the delay in presentation does not exceed fo¥rs,. months, MY 
direct that, on payment of a fine not exceeding ten tif’, 95 the amount 
of the proper registration-fee, such document shall | ee accepted for 
registration. lia 
Any application for such direction may be lodgdpa.y with anb- 
registrar, who shall forthwith forward it to the registr +8 ir to whom he 





is subordinate. a 
Note.—I. L. B., 16 Cal. 189, noted under sec, 23. : ext 


25. When a document purporting to have been execiNy ried 
Docaments executed ov. or any of the parties out of British india'i 
OP Seitieh conde. not presented for registration till after the exad 
piration of the time hereinbefore prescribed in that behalf, the regis; 
tering officer, if satisfied, L 

(a) that the instrament was so executed, and ‘ 
(>) that it has been presented for registration within four mont, ¢ 
after ita arrival in British India, | : 


may, on payment of the proper registration-fee, accept such docu 
ment for registration. 
26. Whenever a registration-office is closed on the last day of 
Provision where officeis ®2Y period provided in this Act for the pre- 
closed on last day of period sentation of any document, auch last day shall, 
enone eters - for the purposes af this Act, be deemed to be 
the day on which the office re-opens. 


win : ba 27. A will may &t any time be present- 
or deposited. aay time. ed fer registration or deposited jo manner 
hereinafter provided. 


PARTV. 
Or THe Piace of ReaistEarIon. 
28. Save as in this part otherwise provided, every document 
..ace for registering mentioned in section 17, clanses (a), (5), (c), 
documents relating toland. and (d), and section 18, clauses (a), (>), and (7) 
shall be presented for regiatration in the office of a sub-registrar within 
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whose sub-district the whole or some portion of the property to which 
such document relates is situate. 
Notes. 


The terms of sec. 28 of Act VIII of 1871 must not be construed in 
their literal sense, inasmuch as to do so would defeat the intention of the 
Legislatare that registration should be made with reference to tho locality 
of the property to which the document relates ; and hence the worda of 
the section “ some portion of the property” must be read as meaning some 
substantial portion. A bond which purported to mortgage 500 square yards 
of Jand situate at P, two entire villages and shares in fourteen villages in the 
G district, and a village in the C district, and which required registration 
under Act VIII of 1871, was registered at P :— Hold that the bond was not 
properly registered in accordanco with the provisions of sec. 28 of Act VIIT 
of 1571. Per Mauxuoop, J.—The imperative direction of sec, 28 of Act VIII 
of 1871] is addressed not to the registering officer, but to the person present- 
ing a document to that officer for registration ; and therefore sec. 85, which 
refers only to defects in the appointment or provedure of the registering 
officer, could not cure the irregularity which was committed under sec. 28. 
—I. L, B., 7 Al. 590, 


"» ~ ‘hat the objection in reference to sec. 28 of the Act could only 
pi, aised between the transferor and transferee, and not by the 
judgw ‘pr, athird party.—9 Al. 46. 


Anam atuent of mortgage on land, which required to be registered, 
was presented for registration toa Registrar within whose district no portion 
~~be land was situate, and was registered by such Registrar. In a suit, to 

"ce such mortgage it was objected that such instrament, not having been 
erly registered, could not be received in evidence. Held, following tho 
ion of Brovcuton, J., in Sheo Shunker Sahoy v. Hirdey Narain Sahn, 

. RK, 6 Cal 29,that, when a document which purports to have been re- 

ered is tendered in evidence, the Court cannot reject it for nou-com- 
nce which the Registration Law,—4 Al. 14, 


See I. L. R., 18 Cal. 556, noted nnder sec. 7. 
29. Every document other than a document referred to in seo- 
Place for registering tion 28, and a copy ofa decree or order, may 
other documents. be presented for registration either in the office 
of the sub-registrar in whose sub-district the document was executed, 
or in the office of any other sub-registrar under the Local Government 
at which all the persons executing and claiming under the document 
desire the same to be registered. 

A copy of adecree or order may be presented for registration in 
the office of the sub-registrar in whose sub-district the original decree 
or order was made, or, where the decree or order does not affect immo- 
veable property, in the office of any other sub-registrar under the 
Local Government at which all the persons claiming under the deoree 
or order desire the copy to be registered. 

30. (a) Any registrar nay, in his discretion, receive and register 
any document which might be registered by 


Registration by registrar. ; s 
i any sub-registrar subordinate to him. 


819 REGISTRATION. [Sxcs, 31-33. 


(b) The registrar of a district including a presidency -town and the 
Registration by registrar Yegistrar of the Labore district may receive 
at presidency-town andLa- and register any document referred to in sec- 
as tion 28 without regard to the situation in any 
part of British India of the property to which the document relates. 

Wote.—See I. L. B., 18 Cal. 556, noted under sec. 7. 

31. In ordinary cases the registration or deposit of documents 

Registration or accept- Under this Act shall be made only at the office 
ance for deposit at private of the officer authorized to accept the same for 
memeuee registration or deposit. 

Bat such officer may, on special cause being shown, attend at the 
residence of any person desiring to present a document for registration 
or to deposit a will, and accept for registration or deposit such docu- 
ment or will. 

ee 
PART VI. 
Or Presentina Documents ror REGISTRATION. 
32. Except in the case mentioned in section 31 and section 89, 
Persons to present docu- every document to be registered under this 
Sion tate registration: Act, whether such registration be compulsory 
or optional, shal. be presented at the proper registration-office, 

by some person executing or claiming under the same, or, in the 
case of a copy of a decree or order, claiming under the decree or order, 

or by the representative or assign of such person, 

or by the agent of such person, representative, or assign, duly 
authorized by power-of-attorney executed and authenticated in manner 
hereinafter mentioned, 

Powersol-aitscnny:(40: 33. For the purposes of section 32, the 
cognisable for purposes of powers-of-attorney next hereinafter mentioned 
Secuones: shall alone be recognized (that is to say),— 


(a) if the prinoipal at the time of executing the power-of-attor- 
ney resides in any part of British India in which this Aot is for the 
time being in force, a power-of-attorney executed before and authen- 
ticated by the registrar or sub-registrar within whose district or sub- 
district the principal resides : 

(b) if the principal at the time aforesaid resides in any other part 
of British India, a power-of attorney executed before and authenticated 
by any Magistrate ; 

(c) if the principal at the time aforesaid does not reside in Bri- 
tish ludia, a power-of-attorney executed before and authenticated by a 
Notary Public, or any Court, Judge, Magistrate, British Consul or 
Vice-Consul, or representative of Her Majesty or of the Government 
of India : 
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Provided that the following persons shall not be required to attend 

atany registration-office or Court for the pur- 

Prcliadege Mail, L agra ce pose of execating any such power-of-attorney 

from appearing in Court. a8 iS mentioned in clauses (a) and (6) of this 
section :— 

persons who, by reason of bodily infirmity, are anable, without 
tisk or serions inconvenience, so to attend ; 

persons who sre in jail under civil or criminal process ; and 

persons exempt by law from personal appearance in Coart, 

In every such case the registrar or sub-registrar or magistrate (as 
the case may be), if satisfied that the power-of-attorney has been 
voluntarily executed by the peraon purporting to be the principal, may 
attest the same without requiring his personal attendance at the office 
or Court aforesaid. 

To obtain evidence as to the voluntary nature of the execution, the 
registrar or sub-registrar or magistrate may either himself go to the 
house of the person purporting to be the principal, or to the jail in 
which he is confined, and examine him, or issue a commission for his 
examination. 

Any power-of-attorney mentioned in this section may be proved 
by the production of it without further proof, when it purports on 
the face of it to have been executed before and authenticated by the 
person or Coart hereinbefore mentioned in that behalf. 

34. Subject to the provisions contained inthis part and in sec- 

Inquiry before registra. tions 41, 4°, 45, 69, 75, 77, 88, and 89, no docu- 
tion by registering officer. ment shall be registered under this Act, unless 
the persons executing such document, or their representatives, assigns, 
or agents authorized as aforesaid, appear before the registering officer 
within the time allowed for presentation under secs. 23, 24, 25, and 26: 

Provided that if, owing to urgent necessity or unavoidable acci- 
dent, all such persons do not so appear, the registrar, in cases where 
the delay in appearing does not exceed four months, may direct that, 
on payment of a fine, notexceeding ten times the amount of the pro- 
per registration-fee, in addition to the fine, if any, payable under sec- 
tion 24, the document may be repistered. 

Such appearances may be simultaneous or at different times. 

The registering officer shall thereupon— 

(a) enquire whether or not such document was executed by the 
persons by whom it purports to have been executed, 

(6) satisfy himself asto the identity of the persons appearing 
before him, and alleging that they have executed the document, and 

(c) in the case of any person appearing as a representative, assign, 
or agent, satisfy himself of the right of sach person so to appear. 

i 10% 
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Any application for a direction under the proviso in this section 
may be lodged with a sub-regiatrar, who shall forthwith forward it to 
the registrar to whom he is subordinate. 

Nothing in this gection applies te copies of decrees or orders. 

Notes. 

Although under Act III of 1877 it is imperative to present an instru- 
ment for registration within a prescribed time from its execution, there is 
no time fixed within which an instrument presented and accepted for regis- 
tration must be registered. Mukhun Lall Panday v. Koondum Lall, 15 B 
L, &., 228; and Shama Churn Das v, Joyenoolah, I L. R., 11 Cal. 750, fol- 


lowed ; 1» re -Buttobebary Banerjee, 11 B. L, B., 20 not followed.— Ef, L, 
R., 15 Oal. 538, 


A Sub-Hegistrar acting under sec, 34 of the Registration Act, 1877, is 
not a “Court” within the meaning of sec. 195 of the Code of Criminal 
Provedure.—11 Madr. 3 


Refusal to admit execution of a document is a denial of execution with- 
in the meaning of the Registration Act of 1877, and so also is a wilful refusal 
or neglect toattend and admit execution ; and where such refusal or neglect 
occurs, a suit will lie under sec. 77 for the purpose of having the document 
registered. The Registrar is uot a necessary party to such a suit.—5 Cal, 445, 

See I, L. R,, 11 Cal. 750, noted under sec, 23, 

35. If all the persona executing the document appear personally 

Procedure on admi.sion before the registering officer, and are person- 

of execution. ally known to him, or if he be otherwise satis- 
fied that they are the persons they represent themselves to be, and if they 
all admit the execution of the document ; 

or, in the case of any person appearing by a representative, 
assign, or agent, if such representative, assign, or agent admits the 
execution ; 

or, if the person executing the document is dead, and his repre- 
sentative or assign appears before the registering officer, and admits 
the execution, 

the registering officer shall register the document as directed in 
sections 58 to 61, inolusive. 

The registering officer may, in order to satisfy himself that the 

Procedure on denial of Persons appearing before him are the persons 

execution, &c. they represent themselves to be, or for any 
other purpose contemplated by this Act, examine any one present in 
his office. If any of the persons by whom the document purports to be 
execated deny its execution, or 

if any such person appears to the registering officer* to be a minor, 
an idiot, or a lunatic, or 

if any persou by whom the docnment purports to be executed is 
dead, and his representative or assign denies its execution, 


~~ # ‘The worda “to the registering ofiver” have been added by Act XII. of 1879 
wec. 104. 
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the registering officer shall refnse to register the document as to 
the person so denying, appearing, or dead :* Provided that, where such 
officer is a registrar, he shall follow the procedure prescribed in Part 


XII. of thie Act. 
Notes. 


Held, following 5 Cal. 445, that the non-appearance of A in pursuance 
of the summons was equivalent to a denial of execution within the mean- 
ing of scc. 35 of the Act ; and that, under the provisions of that seution, the 
Sub-Registrar was bound to “ refuse to register” the deed. The Court ac- 
cerdingly made an order directing the Registrar to proceed under seo. 74 
to make the inquiry therein directed.—I. L. R., 11 Bom. 691. 

The object of sec. 35 of the Rewistration Act, which directs the regis- 
tering-officer to refuse to register adocoment if the person by whom it pure 
porta to be executed appears to be a miuor, is, that if the registration-an- 
thorities refuse to register on that ground, the question of minority may at 
once be brought into a Civil Court, and there determined.—8 Cal. 967. 

At the registration of a bond executed by H and B, and by H on be- 
half of J, 8 miuor, the misor was not represented for the purpose of regis- 
tration by any one. Meld that the bond should not affect any immoveable 
property Comprised therein in so faras J was interested in the same. Muham- 
mad Ewaz v. Brij Lal, (1. L. R., 1 Al. 465) and sec. 35 of the Registration 
Act, 1877, referred to.—5 Al. 599. 

Seo I, L. B., 18 Cal. 556, noted under sec. 7. 


PART VII. 
Op EnrorcinG tHe APPEARANCE OF ExgcuTanTs anD WITNESSES, 


36. Ifany person presenting any document for registration, or 
Procedure whereappear Claiming under any document which is capable 
ance of executantorwitness of being so presented, desires the appearance of 
an desir ot: any person whose presence or testimony is 
necessary for the registration of sach document, the registering officer 
may, in his discretion, call upon such officer or Court as the Local 
Government from time to time directs in this bebalf to issue a sammong 
requiring him to appear at the registration-office, either in person or by 
duly authorized agent as in the summons may be mentioned, and at a 
time named therein. 





Notes. 

Held, where a person had agreed to sell another certain immoveable pro- 
perty, and had conveyed the same to him by a deed of sale which, under 
the Registration Act of 1877, required registration, and the vendor refused 
to register such deed, that it was not incumbent on the vendee to take steps 
under that Act to compel the vendor to register before he sought relief in 
the Civil Court, but that he was at liberty, without doing so, to sue the 
es in the Civil Court for the registration of such deed.—I. L. R., 2 

46. 

Sce I. L, B., 5 Cal, 445, noted under sec. 34, 


© Tho words “ as tothe person vo denying, appearing, or dead” have been added 
by the same Act end section. 
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37. The officer or Court, upon receipt of the peon’s fee payable 
Officer or Court to iene 10 such cases, shall issue the summons accord- 
and cause service of sum- ingly, and cause it to be served upon the per- 
es son whose appearance is so required. 
: sat 38. A person who, by reason of bodily 
ersons exempifrom ap- infirmity, is unable, without risk or serious in- 
Mfice. Seer: convenience, to appear at the registration- 
office, 
® person in jail under civil or criminal process, 
and persons exempt by law from personal appearance in Court, 
and who would, but for the provision next hereinafter contained, be re- 
quired to appear in person at the registration-office, 
shall not be required so to appear. 
In every such case, the registering officer shall either himself go 
to the house of such person, or to the jail in which he is confined, and 
examine him, or issue a commission for his examination. 


39. The lawin force for the time being as to summonses, com- 

Law as to summonses, missions, and compelling the attendance of 

commissions,andwitnesses. witnesses, and for their remuneration in suits 

before Civil Oonrts, shall, save as aforesaid, and, mutatts mutandis, 

apply to any summons or commission issned, and any person sum- 
moned to appear, under the provisions of this Act. 


Note.—See I. L. R,, 18 Cal. 556, noted under sec. 7. 





PART VIII. 
Or Prersentina WiLLS AND AUTHORITIES TO ADOPT. 


40. The testator, or after his death any person claiming as exe- 
' Personsentitied to pre. CUtor or otherwise under a will, may present 
went wills and authorities it to any registrar or sub-registrar for regis- 
to adopt. : 

tration, 

and the donor, or after his death the donee, of any authority to 
adopt, or the adoptive son, may present it to any registrar or sub- 
registrar for registration. 


41. Avwill or an authority to adopt, presented for registration 
Registration of willsand by the testator or donor, may be registered in 
aut borities to adopt. the same manner as any other document. 

A will or authority to adopt, presented for registration by any 
other person entitled to present it, shail be registered if the registering 
officer is satisfied— 

(a) that the will or authority was executed by the testator or donor, 
as the case may be ; 

(b) that the testator or donor is dead ; and 
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(c) that the person presenting the will or authority is, under section 
40, entitled to present the same. 


PART IX. 
Ov rae Derosrr or W11Ls. 
42. Any testator may, either personally or by duly authorized 
aa agent, deposit with any registrar his will in a 
ee ee sealed cover, superacribed with the name of 
the testator and that of his agent (if any), and with a statement of the 
natare of the document. 
43. On receiving such cover, the registrar, if satisfied that the 
Procedure on deposit of person presenting the same for deposit is the 
wills. testator or his agent, shall transcribe in his 
Register-book No. 5 the superscription aforesaid, and shall note in the 
same book and on the said cover the year, month, day, and bour of 
such presentation and receipt, and the names of any persons who may 
testify to the identity of the testator or his agent, and any legible ins- 
cription which may be on the seal of the cover. 
The registrar shall then place and retain the sealed cover in his 
fire-proof box. 
44. If the testator who has deposited such cover wishes to with- 
Withdrawal of sealed raw it, he may apply either personally or by 
cover deposited under sec- duly authorized agent to the registrar who 
ics holds it in deposit, and such registrar, if satis- 
fied that the applicant is actually the testator or his agent, shall 
deliver the cover accordingly. 
45. If, on the death of a testator who has deposited a sealed 
Proceedings on death of cover under section 42, application be made 
Goponitor. to the registrar who holds it in deposit to open 
the same, sod if the registrar is satisfied that the testator is dead, he 
shall, in the applicant’s presence, open the cover, and at the applicant’s 
expense cause the contents thereof to be copied into his Book No. 3. 
When such copy has been made, the re- 
gistrar shall re-deposit the original will. 
46. Nothing hereinbefore contained shall affect the provisions of 
Saving of Act X. of 1886, the Indian Successiou Act, section 259, or the 
nection 368. power of any Court by order to compel the 
prodaction of any will. But whenever any such order ‘is made, the re- 
gistrar shall, unless the will has been already copied under section 
45, open the cover, and cause the will to be copied into his Book No. 8, 
and make a note on such copy that the original has been removed into 
Coart in pursuance of the order aforesaid. 


Re-deposit. 
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PABT X. 
Or THe Errects Or RecistgaTioN AND Non ‘REeGisTRATION. 


47. A registered document sball operate from the time from 
Time from which regis- Which it would have commenced to operate if 
tered document operates. no registration thereof had been required or 
made, and not from the time of its registration. 
Notes. 

The plaintiff purchased certain land by a deed dated the 8th April, 
1879. The deed was rogistered on the 26th August of the same year. 
The defendant purchased the same land by a deed dated the 14th June, 
1879. It was registered on the same day. That deed recited that the land 
was in the possession of the plaintiff as tenant. Both the deeds were 
optionally registrable. The Subordinate Judge rejected the plaintiff's 
claim, and awarded the land to the defendant. His decree was affirmed, 
in appeal, by the District Jadge on the ground that the defendant’s deed 
was registered before the plaintiff's deed. Ou appeal to the High Court, 
held that the plaintiff was entitled to land. Both the deeds having been re- 
gistered according to law, they operated from thcir respective dates of 
execution as provided by sec. 47 of the Registration Act III of 1877. Held, 
also, that the defendant had notice of the plaintifi’s equitable title to the 
land.—I, L. R., 8 Bom. 182. 

See I. L. R., 13 Al. 89, noted under sec. 3, 


48. All uc:-testamentary documents duly registered under this 

Wocidatel ‘dscamenws Act, and relating to any property, whether 

relating to property when moveable or immoveable shall take effect 

to take effect against oral goainst any oral agreement or declaration re- 
agreements. » ‘ 

lating to such property, unless where the 

agreement or declaration has been accompained or followed by delivery 


of possession. 
Notes. 

Where a vendor in  aeaer ee of an oral agreement to sell certain land 
directed the tenants of the land to pay, and the tenants agreed to pay, rent 
to the purchaser :—Held, that such possession was givento the purchaser 
as would satisfy the condition of seo. 48 of the Registration Act and en- 
able him to resist the claim of subsequent registered purchaser.—TI. L. B., 
9 Madr. 267. 

Per Gazta, 0, J.—The only reasonable construction of seo, 50 of Act 
VIII of 1871 is, that where property under the value of Re. 100 is purchas- 
ed by two innocent purchasers, the one by a registered and the other by 
an uoregistered deed, and there is no frand shown, or other circumstances 
which in equity would protect the unregistered purchaser against the re- 
gistered, the title of the latter shall prevail. The section contains no such 
qualifiaction as that a purchaser under an unregistered deed, who has ob- 
tained possession, would have priority as against a subsequent purchaser 
under a registered deed, and the Courts are not at liberty to import such a 
qualification into the section. Per Pontirex, J.—Section 50 is intended 
to apply to the case of two innocent purchasers, giving the preference to 
the one who has taken the greater precaution to secare his title, bat is 
not intended to apply to the case of a subsequent purchaser who registers, 
but who, at the date of his purchase, had actual notice of a prior unregister- 
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ed purchase. The words relating to possession found in see. 48 are merely 
intended asa decluration of the law limiting the operation of oral alien- 
ations, and of declaring the law with respect to them, by laying down that 
the only oral alienations, of which the law can take notice in competition 
with registered instruments, are those which are properly established by 
evidence of posseasion.—5 Cal. 336. 

See I. L. R., 15 Madr. 268, noted under see. 3 of the Transfer of Pro- 


perty Act. 
Effect of non-registra- 49. No document required by section 17 


tion of documenta required to be registered— 
to be registered. 


shall affect any immoveable property comprised therein, 
or confer any power to adopt, 
or be received as evidence of any transaction affecting such pro- 


perty or conferring such power, . 

unless it has been registered in accordance with the provisions of 
this Act. 

Notes. 

Reold land to S in 1878 for Ra. 54and put S in possession. In 1879 
R sold the same Jand to N for Rs, 24-8-0. N registered his sale-deed. 
The ssle-deed of S was not registered. In 1879 Ssned N to have N’s aale- 
deed cancelled on the ground of fraud. The Lower Courts held that N’s 
sale-deed was executed collusively and fraudulently and decreed the claim : 
:— Held, on second appeal), that has there were grounds, apart from notice 
and knowledge of possession, for holding N’s sale-deed to have been executed 
collusively, the decision was correct.—I. L. B., 8 Madr. 167. 

S gave M a lease of certain land, which was required by law to be re- 
gistered, but which was not registered, in which it was stipulated that, 
if he failed todeliver any portion of such land, he should pay damages at 
a certain rate per bigha in respect of the portion not delivered, and in which 
such land was bypothecated as securiiy for the payment of anch damages, 
S having failed to deliver a portion of such land, M saued him for damages 
in respect of such portion according to the terms of the lease, not seeking 
to enforce the hypothecation, as the lease was not registered, but seeking 
only a money decree. Tleld that the lease, being unregistered, could not 
be received as evidence even of S's personal liability thereunder. Sheo 
Dial v. Prag Dat Misr, I. L. R., 3 Al, 229, distinguished.—4 Al. 232. 


The word “registered” as used in sec. 49 of the Registration (Act III 
of 1877) refers tothe act of registration by the registering officer, and not 
to matters of procedure or conduct of the parties seeking registration, 
which are governed by special provisions of the Act. Sec. 49, read with 
sec, 60, only means that a document, to be admissible in evidence for the 
purposes of theformer section, must be registered, é.¢., the officer must, 
under sec. 60, have put upon it the certificate required by that provision, 
If he has done so, the document bearing such certificate becomes admis- 
sible in evidence : if he has not, or there has been no registration of the 
document, then such document is inadmissible. Where the docuwent beara 
such a certificate, it is registered within the meaning of sec. 60, and 
becomes under the second paragraph thereof admissible in evidence, and 
the operation of the second paragraph is not interferred with by sec. 49. 
Where, therefore, the lower Appellate Court rejected as inadmissible 
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in evidence under seo. 49, a deed of gift of immoveable property upon which 
was endorsed u certificate under sec. 60, on the ground that the person pre- 
senting it for registration and admitting execution was uot qualified to do so 
under secs, 82 and 35, and the registration was consequently void and the 
document not registered under sec, 17 (a),—held that the Court was wrong 
in 60 paar | sud ought to have looked at and dealt with thedoocument. Har 
Sahai v. Chunni Kuar, Ikbel Begam 2. Sham Sundar, Bishunath Naik », 
Kallisni Bai, Husaini Begam v. Malo, Sheo Shunkar Sahoy v. Hirdey Nar. 
sin Sabu, Mabammad Ewaz v, Birj Lal, Sah Mukhun Lal, Panday v. Sah 
Koondan Lal. Majid Hossain o. Fazl-un-nissa referred to.—11 Al. 319, 


Where a Registrar of Assurances has intentionally and deliberately ia- 
sued 8 certificate of due registration of a document,with knowledge of certain 
facts relied on as affecting his power to grant the certificate, the Courts are 
bound to accept such certificate as due proof of registration, and caunot go 
behind it for the purpose of satisfying themselves that the Registering Officer 
has strictly conformed with all the provisions of the Act.—6 Cal. 25. 


A by an oral agreement, agreed to grant two mokurari leases of certain 
properties upon certain terms to B, and thereupon executed two mokurari 
leases in favour of B, which were not, however, registered. Afterwards A 
granted two mokurari leases of the same mouzas, upon terms more favour- 
able to himself, to O and D, who, at the time of such grant, had notice of 
A’s previous agreement with B. Held, in a snit for specific performance 
brought by B against A, and to which O and D were added as defendants, 
that, notwithstanding the provisions of secs. 49 and 50 of Act III of 1877, 
B could obtain a dacree for specific relief, and a declaration that the leases 
to C and D were void as against him.—6 Cal. 534. 

Though an unregistered document requiring registration may be ad- 
mitted in evidence for certain purposes, yet it cannot be looked at so far as 
it affects the immoveable property comprised therein, nor so far as it is evi- 
dence of any transaction affecting such property.—2 Bom. 273. 

An unregistered bond, containing a personal undertaking to repay 
money borrowed, and also a hypothecation of land above Rs. 100 in value as 
rate f may be used in evidence to enforee the personal obligation.—9- 


Receipt of the produce of land held under a deed of mortgage required 
to be, but not registered, cannot be deemed to be a payment for the purpose 
of section 20 of the Indian Limitation Act, 1877.—7 Madr. 539, 

See I. L. B., 18 Al. 89, noted under sec, 3; 3 Al. 229, 10 Bom. 101, 
noted under sec. 17 ; 4 Al. 14, noted under seo. 28 ; 4 Al. 3, noted under Art, 
66 of Act XV of 1877 (Limitation Act.) 

50. Every document of the kinds mentioned in clauses (a), (0), 
Registered docamenta (¢), & (@) of section 17, and clauses (a) & (5) of 
relating to land, of which gection 18, shall, if duly registered, take effect, 
tion is optional, to ‘aed therein 
effect against unregie- 8 regards the property compris sin, 
tered docnments. against every unregistered document relating 
to the same property, and not being a decree or order, whether such 
unregistered document be of the same natvre as the registered doeu- 
ment or not, 
Nothing in the former part of this section applies to leases ex- 
empted under the proviso in section 17, or to the documents mention- 
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ed ia clauses (¢), (/),(f°)» (g)> (A), (8)> (J) (%)s (2, (m), (n), and (0), of 
the same section.* 


Ezplanation.—In cases where Act No. XVI. of 1864+ or Act No. 
XX. of 1866¢ was in force in the place and at the time in and at which 
such unregistered document was execated, “unregistered” means not 
registered according to such Act, and, where the document is executed 
after the first day of July 1871, not registered under Act No. VIII. 
of 1871} of this Act. 


Notes. 

The words “ former part of this section” used in the seoond paragraph 
of seo, 50 of the Registration Act, 1877, refor to the whole preceding por- 
tion of the section :—Held, therefore, that a registered purchaser of land, 
who brought with notice of a prior unregistered contract by bis vendor to 
convey to the plaintiff, could not resist a suit for specific performance on 
the plea of registration.—I. L. R., 9 Madr. 119. 


Land was hypothecated to plaintiff by an unregistered bond, dated, 
29th May 1878, and afterwards sold to the defendant by a registered con- 
veyance, dated 29th June 1879, which recited the previous hypothecation. 
Ina suit brought by the plaintiff to enforce his charge :—Held that there 
was no conflict between the instruments, and the hypothecation bond was 
enforceable though unregistered.—9 Madr. 495. 


Heid, in the case of a document executed while Act XVI of: 1864 was 
in force, the registration of which under that Act was optional and |which 
was not registered thereunder, and of a document executed after Act III 
of 1877, had come into force, the registration of which was compulsory 
and which was duly registered, both documents relating to the same pro- 
perty, that under the provisions of sec. 50 of Act III of 1877 tho register- 
ed docnment took effect as regards such property against the unregistered 
document :—Held, also, that all that a person seeking the benefit of sec, 
50 of Act [II of 1877 is required to prove is that his document is a docu- 
ment of the kind mentioned in the first clause of that section; that it bas 
been duly registered under that Act; and that recovers the same property 
as that covered by any unregistered document against which it is contend- 
ed that his document shall take effect, and it is not necessary for him to 
show that he is claiming from a vendor common to both himself and the 
person claiming under the unregistered document. Luchman Das v, Dip 
Chand, I. L. R., 2 Al. 851, and Shib Chundra Chuckerbatty v. Joha Bux, 
I. L. B.,7 Cal. 570: 9 C. L. B., 224, referred to and followed.—11 Cal. 661. 


It is only where notice of a prior conveyance, of which registration is 
i8 not compulsory, is so clearly proved as to make it fraudulent on the part 
of a subsequent purchaser to take and register a conveyance in prejudice to 
the known title of another that the Courts will suffer the registered deed ti 
be affected. Where, therefore, a defendant holding an unregistered mort- 
gage of certain property, dated the 23rd March 18¢7, which was not com. 
pulsorily registrable, had obtained a decree thereon on the 4th January 
1881 ; and the plaintiff holding an absolute deed of sale of the same pro- 
perty, duly registered and dated the 22nd June 1880, and having had notice 
of the mortgage claimed absolute possession of the property, irrespective 


* As amended by Act VII. of 1886, sec. 5, and Act VII. of 1888, sec. 65. 
t Repealed by Act XX. of 1866, sec. 3. ¢ Repealed by Act VIII. of 1871, sec, 3 
u 103 a 
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of the mortgage :—Held, that the plaintiff's purchase was subject to the 
mortgage of which he had notice, and that the plaintiff’s suit to declare his 
absolate title to the property must be dismissed.—11 Cal. 667, 

The plaintiff and the defendant claimed certain land, the latter under 
an unregistered deed of sale dated the Ist April, 1877; the former under a 
registered deed of mortgage of latter date, vis., the 19th September 1877. 
The defendant alleged that immediately after his purchase he was put into 
possesnion of the field, and had been in possession ever since. Both the lower 
Oourts held that the plaintiff, was entitled to the land. On appeal to the 
High Court :—Held, that, assuming that the defendant had been in posses- 
sion when the mortgage deed was executed to the plaintiff, or that the 
plaintiff had otherwise notice of the defendant’s prior purchase, the plain- 
tiff could derive no advantage from the registration of his mortgage,—pos- 
@easion by, or registration of the title of, a purchaser or mortgagee prior in 
point of time being notice of that title to subsequent purchasers and mort- 
gagees.—9 Bom. 427, 

Section 50 of the Registration Act (III of 1877) has no retrospective 
effect. The words “duly registered” in that section mean duly registered 
under that; Act, and not under any prior Act. The section has no appli- 
cation to cases where the contest is between an unregistered instrument 
whenever executed and a registered instrument executed before the Act 
came into force. It applies only to cases where the registered instrument 
is subsequent to the Act, A sold certain land toB by a sale-deed dated 

15th July, 1871, The deed was optionally registrable, and was not re- 
gistered. Acontinued in possession after the date of sale. A sold the 
- game land to the plaintiff by a deed of sale dated lst February, 1872, The 
dued was registered, its registration being compulsory. It was unaccom- 
prined with possession. In 1882 B obtained possession of the land from 
A's sons and aold it to the defendant by a sale-deed 14th October, 1882. 
This deed was registered and accompanied with possession. In 1883 the 
plaintiff sued for possession of the land in dispute, relying on his registered 
deed of sale of lst February, 1872, The defendant relied on his vendora’ 
aale-deed of the 15th July, 1871. Held, that under Act VIII of 1871, 
which governed the present case, there could be nocompetition between 
the sale-deeds of 1871 and 1872, the registration of the one being optional, 
whilst that of the other was compulsory. The registration of the plaintiff's 
dved, therefore, did not give it priority over the earlier deed under which 
the defendant claimed, Held, also, that the defendant’s vendor by merely 
omitting to take possession of the Jand on his purchase was not guilty of 
any positive fraud of any concealment or negligence so gross as to amount 
to fraud that would entitle the plaintiff to relief against him.—13 Bom. 
229, 

The mortgagee under an unregistered hypothecation bond, of which the 
registration was optional, obtained a decree thereon, and, in execution of 
auch decree, attached the hypothecated property :—Held, with reference to 
the terms of sec. 50 of the Registration Act (III of 1877) that the bond, 
having merged in the deoree, was entitled to take effect against a registered 
bond relating to the same property, and which was executed subsequently 
to the unregistered bond, but prior to the decree. Kanbaiya Lal v. Bonsi- 
dhar and Shabi Ram v. Shib Lal distinguished.—?7 Al. 388, 

Under sec, 50 of the Registration Act the decree or order which is not 
to be effected by a registered document must be a decree or order made prior 
to the execution and registration of the registered document. Therefore 
where the plaintiffs, who were mortgagees under a registered instrument, 
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saed to set aside a sale to the defendants under a decree on an unregistered 
mortgage, the plaintiffs’ registered mortgage being subsequent to the un- 
registered mortgage oa which the defendants relied, bat prior to the decree 
thereon—held that the defendants, auction-purebasers, mast take subject 
to the rights of the plaintiffs as mortgagees. The Himalaya Bank Limited 
v. The Simla Bank Limited ; Madar Saheb v, Subbarayalu Nayudu ; Kan- 
haiys Lal v. Bansidbar; and Shahi Ram v, Shib Lal referred to.—13 Al. 288, 


At asale in execution of a decree, J purchased certain property whivh 
was atthat time subject to two mortgages, the firat under an unregie- 
tered deed in favour of M and dated in 1872, and the second under a regis- 
tered deed iu favour of L and dated in 1¢80, The registration of both the 
deeds was optional, the former under Act VIII of 1871, and the latter under 
Act III of 1877, J subsequently satisfied the mortgage under the registered 
deed of 1880, which was delivered to him. M, then brought a suit to recover 
the money due to him under the mortyave deed of 1872 by sale of the mort- 
gaged porperty :— Held, by OLorigup, J.—that applying the rale laid down 
by the Privy Council in Goknidas Gopaldas ». Paranmal Premsukdas, J 
having paid off the mortgage under the registered deed of 1880, abould 
have the benefits of that mortgage, and was entitled to set up the deed 
which he held against the unregistered deed of 1872, against which, under 
sec. 50 of the Registration Act (UI of 1877) it would take effect, as regards 
the property comprieed in it. Lachman Das v. Dip Chand referred to. Per 
Maumoop J.—That the word “ noregistered” in sec. 50 of the Registration 
Act, moat, in reference to the circumstances of the present case, be read as 
“not registered under Act VIII of 1871,” and that, so reading the section, 
the registered mortgage-deed of 1880 was entitled to priority over the up- 
registered mortgage-deed of 1872, Lachman Dasr. Dip Chand and Sri Ram 
e. Bhagirath Lal distinguished. Also per MaHMoop, J.—Thut the position 
of J, by reason of bis having paid off the registered mortgage of 1880, could 
at best be that of an assignee of that mortgage having priority over the 
mortgage-deed on which the plaintiff was suing ; that such priority could 
not enable bim to place the equity of redemption upon a higher footing than 
it would have been had be not paid off the registercd mortgage of 1830 ; 
and that, as a consequence, the sale of the property in enforcement of the 
mortgage of 1872 should be allowed to take place, but subject to the righta 
of priority which J had acquired by reason of his having paid of the regia- 
tered mortgage of 1880. Sirbadh Rai c. Raghanath Prasad and Gokaludas 
Gapaldas ». Puranmal Premsokhdas referred to.—8 Al. 577. 


The words in seo. 50 of the Registration Act (III of 1877) ‘not being 
a decree or order, whether such unregistered document be of the same nature 
as the registered document or not,” mean that, if a decree has been obtain- 
ed to bring property to sale under a hypothecution bond, or under 8 money 
bond, and under that decree the property has been attuched, that decree 
cannot be casted by a subsequent registered instrament. The section cannot 
in any way make a decree affect a transfer of more than the interest which 
the judgment-debtor possessed :—Held that a mortyage-deed registered 
under Act III of 1877 was entitled to priority over a decree obtained snbse- 
quently to the registration of such deed upon a prior unregistered deed of 
of mortgage. Kanhaiya Lal v. Bansidhar, Shahi Ram rc. Shib Lal, and Madar 
©. Suburayala referred to.—8 Al. 23. 

In a suit for possession of immoveable property by virtue of a register- 
ed instrument of mortgage executed in 1883, against a defendant in posses- 
sion of the same property under an unregistered mortgage-deed of 1831 (both 
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deeds being instruments the registration of which was not compulsory), it 
was found as & fact that at the time of the execution and registration of his 
mortgage-deed the plaintiff was aware that the defendant was in possession 
under bis mortgage :— Held that, under these circumstances, the fact that 
the plaintiff's deed was registered did not entitle him to dispossess the de- 
fendant by virtue of the provisions of sec. 50 of the Registration Act (III 
of 1877).—8 Al. 540. 

A subsequent registered purchaser or mortgagee is not to be preferred 
as against the holder of a prior unregistered instrament of purchase or mort- 
gage of which he had notice,—10 Bom, 105. 

_ Where property has been mortgaged by a deed, the registration of 
which is not compulsory, a subsequent parchaser of the property, who has 
duly registered his purchase deed, but who has bought with notice of the 
sh ai mortgage, takes the property subject to that mortgage.—1]3 

al, 70. 

Held that a document which was registered under the Registration 
Act of 1877 took effect,as regards the property comprised therein, as against 
a document relating to the same property, the registration of which under 
the Registration Act of 1871 was optional and which was not registered 
thereunder. Lachman Dasv. Dip Chand,I. L. R, 2 Al. 851, followed.— 
5 Al. 593. 

A mortgaged certain land to B for Rs, 50 on the 13th November 1872 
by unregistered deed, On the 30th September 1876 A mortgaged the 
same land to O for Rs. 300 by registered deed. On the 20th December 1877 
A sold the same jand to B for Rs. 70 by unregistered deed. In 1879 C sued 
A upon hie mortgsge-deed, obtained a deoree, and attached the land in B’s 
possession. B objected, but his claim was rejected. Held, in a suit by B to 
set aside the attachment by C, that C’s claim, being based on a document 
registered within the meaning of sec, 50 of the Indian Registration Act, 
1877, was superior to B’s claim, and that the suit must be dismissed.—6 
Madr. 174. 

One who holds under an unregistered deed of sale, the registration of 
which is not compulsory, and is in possession of the property conveyed, has 
a superior title to one who sets up a registered conveyance of a latter date 
unaccompained by possession. The second purchaser presumably has notice 
of the title of the first purchaser from the fact of possession having been 
given. Authorities on the question of priority discussed.—7 Cal. 753. 

A vendor sold the same property twice over to different people,—once 
by an unregistered conveyance, the purchase-money being under Ra. 100, 
giving to his vendee possession, and a second time to another person by a 
registered conveyance at atime when the first vendee was out of possession. 
Held by the Court (Prinsgp, J., dissenting), in a suit by the first vendee to 
recover porsession, that the fact of a vendor having given possession to the 
first and unregistered purchaser, even if such possession continued to tho 
date of the second conveyance, did not necessarily prevent the operation of 
that part of sec. 50 of the Registration Act which enacts that ‘a registered 
document shall take effect as regards the property therein comprised 
against every unregistered document relating to the same property.” The 
only case in which the title of the prior unregistered purchaser can prevail 
against the subsequent registered purchaser for value, if when the latter 
take with notice of the title of the former. Per PRinser, J.—A purchaser 
under a registered conveyance subsequently executed cannot succeed in a 
suit to eject one who holds possession under prior but unregistered convey- 
ance, registration of which is optional.—S Cal, 597. 
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8 sued K in 1879 upon on unregistered hypothecation-deed, dated Srd 
January, 1870, securing repayment of a loaa of Re. 85 with intereat; V 
intervened, and, being made second defendant, claimed to be mortgagee of 
the land hypothecated to S under registered deeds, dated Jlth September 
and 30th November, 1875, executed by K. Held that under seo. 50 of Act 
ITI of 1877, V had a priority over 8S.—3 Madr. 73. 


Sec. 50 of the Registration Act, 1877, affects alike docaments which it 
is optional, as well as those which it is compulsory, to register, and its 
effect is not modified by the fact that the subsequent registered purchaser 
buys with full notice of a prior unregistered incambrance, Fuzludeen Khan 
v. Fakir Mahomed Khan (I. L. B., 5 Cal, 8336) discussed. Opinion of Ponti- 
FEX, J., dissented from.—5 Madr. 73. 

G having obtained possession of land under an unregistered agreement, 
the registration of which was optional, executed by S and Nin 1872, was 
ousted in 1880 by K, who claimed the land under a registered sale-deed 
executed by S and N to him in 1879. Held that G was not entitled to recover 
the land by virtae of sec. 50 of the Registration Act, 1877.—5 Madr. 139. 


The registration of documents under Acts XVI of 1864, XX of 1865, 
or VIII of 1871, does not givethem effects as against documents which 
might have been, but were not, registered ander one of those Aots. Sec. 60 
of Act III of 1877 has no retrospective operation upon such documents; 
the preference which it gives to registered over unregistered docaments 
ia confined to documents registered under Act III of 1877. According to the 
registration-law, as it stood before Act III of 1877 came into force, there 
was no competition grounded upon registration between documents option- 
ally, and documentscompulsorily, registrable. The Legislature, while posses- 
sing the power to divest existing rights, is not (in construing statutes) to 
be understood as intending to exercise that power retrospectively to any 
greater extent than the express terms of, or necessary implication from, its 
language requires. A and B (two brothers) purchased a house on the 19th 
July, 1871, aud mortgaged it to the plaintiff for Re, 585, by a san-mortgage, 
dated the 21st July, 1875, and duly registered. In 1874, the plaintiff aued 
upon his mortgage, and obtained a decree, directing satisfaction of his claim 
by the sale of the house. The house was accordingly sold by the Court, and 
purchased by the plaintiff for Rs. 325. He obtained a certificate of sale, 
dated the 15th October, 1875. The certificate was duly registered. On 
applying to the Court for possession of the house, the plaintiff was resisted 
by the defendant on the ground that he was in possession under two mort- 
gages dated the 20th July, 1871, and executed, the one by A, and the 
other by B. These mortgages were not registered, both of them being for 
sums leas than Rs. 1C0. The plaintiff's application having been rejected 
by the Court, he brought a suit for possession of the honse. Both the lower 
Conrts allowed his claim, holding that his mortgage and certificate of sale, 
being registered, were entitled to priority over the umregistered mortgages 
of the defendant under sec. 50 of Act III of 1877. On appeal to the High 
Court: Held that the case was governed by the law of registration as it 
stood before Act III of 1877 came into force, and that the registration of 
the plaintiff's mortgage and certificate of sale, both of which were com- 
pulsorily registrable, did not confer upon them any priority over the defen- 
rds unregistered mortgages, which were optionally registrable.—5 Bom, 

_ Held that, under sec. 50 of Act III of 1877, a document of which the 
registration was compulsory under that Act, and which was registered 
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thereunder, took effect, as regards the property comprised in the document, 
as against another document of a prior date relating to the same property, 
executed while Act VIII of 1871 was in force, and which did not require, 
nuder that Act, to be registered, and was vot registered under it.—2 Al, 431, 


Held (Stvazt, C. J., doubting) that, under the provisions of sec. 50 of 
the Registration Act, 1877, documents registered under former Registra- 
tion Acts do not take precedence over all unregistered documents, of which, 
at the time of their execution, registration was either optional or not re- 


rahe Lachman Das v, Dip Chand, (I. L, R., 2 Al. 851.) observed on.—4 


An unregistered document, executed before Act XVI of 1864 came 
into force, is not invalidated or postponed to a document registered under 


Act IX Me 1871, under the Explanation given in sec. 50 of Act III of 1877. 
—8 Al. 5065. 


Held, ia the case of a document executed while Act VIII of 1871 was 
in force, the registration of which under that Act was optional, and which 
was not registered thereunder, and of a document executed after Act III 
of 1877 had come into force, the registration of which under that Act was 
compulsory, and which was registered thereunder, both documents relating 
to the same property, that under the provisions of sec. 50 of Act III of 
1877, the registered document, took effect as regards such property against 


the unregistered document, the provisions of sec. 6 of Act I of 1868 not- 
withstanding.—2 Al. 851. 


A document execated while Act XIX of 1843 was in force, and not re- 
gistered thereunder, cannot be postponed to a document executed in 1873, 
and registered ander Act VIII of 1871.—3 Al. 488. 


Seo. 50 of Act IIT of 1877, is not retrospective in ita application ; and 
therefore, a deed of sale registered under Act VIII of 1871, and not having, 
under that Act, priority over unregistered documents relating to the same 
property, acquires no new rights of priority by the passing of Act III of 
1877, though coming within the larger class of registered documents which, 
by sec. 50 of the latter Act, have priority over unregistered documents.—9d 
Bom. 442, See also 6 Bom. 495, 


A registered deed of sale, the registration of which was compulsory, 
does not take effect against a prior unregistered deed of sale of the sume 
property, the registration of which was optional, By sec. 6 of the General 
clauses Act a suit ia to be governed by the Registration law in force at the 
institation of the suit, and not by that which may be in force when it comes 
on for hearing.—4 Cal. 536. 

Held that the provisions of seo. 50 of Act III of 1877 did not apply to 
documents executed after the Ist of July 1871, and before Act ELI of 1877 
came into operation, —2 Al. 198. 

Section 50 of the Registration Act IIT of 1877 does not operate so as 
to exclude, on the ground of their non-registration, instruments executed 
before Act XVI of 1864 (the firat of the Registration Acts) came into ope- 
ration.—2 Madr. 147. 

Held by Srvaat, C. J., that under the Explanation to sec. 50 of the Re- 
gistration Act, 1877,a sale-deed, the registration of which under the Re. 
gistration Act, 1871, was compulaory and which was duly reyistered there- 
under, took effect, as regards the property comprised therein, against 
deed of simple mortgage of a prior date, relating to the same property, the 
registration of which under the Registration Act, 1871, waa optional, and 
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which was not registered thereunder. Ganga v. Bansi and Lachman Das v. 
Dip Chand observed on. Sri Ram v. Bhagirath Lal dissented from. Held 
by Srearcut, J., that the former document had no preference over the latter 
under sec. 50 of the Registration Act, 1877.—6 Al. 164, 


Quere.— Whether the case of a second registered purchaser with notice 
of a prior sale is an exception to the rule laid down in the Fall Bench ia 
case of Narain Chunder Chuckerbutty o. Dataram Roy, 1 L. R, 8 Cal. 597, 
The Court held that it was not necessary to decide the portion in the pre- 
sent case inasmuch aa the facta of the case did not justify then in finding 
that the purchaser had such notice.—10 Cal. 424. 

Where land subject to an unregistered mortgage, the registrtaion of 
which was optional, was attached and sold in execation of a money decree 
obtained against the mortgagor, and the purchaser a registered his cer- 
tificate of asle and obtained possession of the land :— Held, that no ques- 
tion of priority under sec. 50 of the Regwtration Act could arise, inaemuch 
ae the purchaser acquired only the right, title, and interest of the mort- 
gagor subject to the mortgage.—-7 Madr. 248. 

See I. L. R., 5 Cal, 336, noted under sec. 48 ; 6 Cal. 534, & 8 Madr. 167, 
noted under sec. 49 ; 5 Al. 447, noted under sec. ) 7. 


PART XI. 
Or rar Dorizs anp Powers oF Reaisrerwwe Orricers. 
(A) As to the Register-books and Indexes. 

51. The following books shall be kept in 
the several offices hereinafter named (that is 
to say),— 

In all registration-offices— 

Book 1, “Register of non-testamentary documents relating to im- 
moveable property ;” 

Book 2, ‘‘Record of reasons for refusal to register ;”’ 

Bovuk 3, “Register of wills and authorities to adopt ;” and 

Book 4, “Miscellaneous register.” 

In the offices of registrars— 

Book 5, “Register of deposits of wills.” 

In Book I shall be entered or filed all doouments or memorands 
registered under sections 17, 18, and 89,* which relate to immoveable 
property, and are not wills. ; 

In Book 4 shall be entered all documents registered under clauses 
(d) and (f) of section 18, which do not relate to immoveable property. 

Nothing in the former part of this section shall be deemed to re- 
quire more than one set of books where the office of the registrar has 
been amalgamated with the office of a sub-registrar. 

Note. 


_ Held that the provisions of this Act apply to all documents tendered 
iu evidence on or after Ist April, 1877.—I. L. R., 3 Bom. 273. 


® The fgures 89 have been substituted for 87 by Act XII. of 1879, sec. 106. 


Register-booke to be kept 
in the several offices. 
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5g. The day, hour, and place of presentation, and the signature 
Eodorsemaents on docn- Of every person presenting a document for re- 
ment presented. gistration, shall be endorsed on every such 
document at the time of presenting it : a receipt for such document shall 
be given by the registering officer to the per- 
son presenting the same; and ; subject to the 
provisions contained in section 62, every document admitted to regis- 
Documents admitted to tration shall, without unnecessary delay, be 
registration to be copied. copied in the book appropriated therefor ac- 
cording to the order of its admission. 
And all such books shall be anthenticated at such intervals and in 
such manner as is from time to time prescribed by the Inspector-General, 
58. All entries in each book shall be numbered in a consecutive 
Entries to be numbered series, which shall commence and terminate 
consecutively. ' with the year, a fresh series being commen- 
ced at the beginning of each year. 
54. In every office in which any of the books hereinbefore 
Current indexes and Mentioned are kept, there shall be prepared 
entries therein. current indexes of the contents of such books ; 
and every entry in such indexes shall be made, so far as practicable, 
immediately after the registering officer has copied, or filed a memo- 
randum of, the document, to which it relates. 
55. Four such indexes shall be made in all registration-offices 
and shall be named, respectively, Index No. 
¥ I, Index No. 1I., Index No. III., and Index 
No. IV. 


Index No. I. shall contain the names and additions of ail persons 
executing and of all persons claiming under every document entered 
or memorandum filed in Bo ok No. I. 

Index No. II. shall contain such particulars mentioned in sec- 
tion 21 relating to every such document and memorandum as the Ins- 
pector-General from time to time directs in that behalf. 

Index No. III. shall contain the names and additions of all per- 
sons exevuting every will and authority entered in Book No. 8, and of 
the executors and persons respectively appointed thereunder, and, after 
the death of the testator or the donor (but not before), the names and 
additions of all persons claiming under the same. 

Index No. IV, shall contain the names and additions of all per- 
sons executing and of all persons claiming under every document en- 
tered in Book No. 4. 

Indexes Nos. I., IL, I11., and 1V., shall contain such other parti- 
Extra particulars in In- ovlars, and aball be prepared in such form, as 
= the luspector-General from time to time directs. 


Receipt for document. 


d 
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.§6. Every sub-registrar shall send to the registrar to whom he is 
eee subordinate, at such intervals as the Inapector- 

Pre Lid Tad Mil, General from time to time direota, a copy . of 
to be sent by sub-registrar all entries made by such sub-registrar, daring 
reemeseeree the last of such intervals, ia Indexes Nos. I. 


II., and JIT. 
Such copy to be filed by Every registrar receiving such copy shall 
registrar. file it in his office. 


57. Subject to the previous payment of the fees payable in that 
Registering officers to behalf, the Books Nos. 1 and 2, and the lo- 
allow inapection of certain. ~dexes relating to Bouk No. 1, shall be at all 
books and indexes, and to : ‘ : 
give certified copies of en. times open to inspection by any person apply- 
tries. ing to inspect the same ; and, subject to the 
provisions of section 62, copies of entries in such Books shall be given 
to all persons applying for such copies. 

Sabject to the same provisions, copies of entries in Book No. 3, 
and in the Iodex relating thereto, shall be given to the persons execut- 
ing the documents to which such entries relate, or to their agents, and, 
after the death of the executante (but not before), toany person apply- 
ing for such copies. 

Subject to the same provisions, copies of entries in Book No. 4, 
and in the Index relating thereto, shall be given to any person execut- 
ing or claimiug uoder the documents to which such entries respective- 
ly refer, or to his agent or representative. The requisite search under 
this section for entries in Books Nos. 3 and 4 shall be made only by the 
registering officer. 

All copies given under this section shall be signed and sealed by 
the registering officer, and shall be admissible for the purpose of proy- 
ing the contents of the original documents. 

(B) As to the Procedure on admitting to Registration. 
58. On every document admitted to registration, other than a 
Particulars to be endors- Copy of a decree or order, or a copy sent toa 
ed on documents admitted registering officer uuder section 89,* there 
is aaa aca shall be endorsed from time to time the follow- 
ing particulars (that ie to say),— 

(a) the signature and addition of every person admitting the exe- 
cation of the document ; and, if such execution has been admitted by 
the representative, assign, or agent of any person, the signature and 
addition of such representative, assign, or agent ; 

(6) the signature and addition of every peraon examined in refer- 
ence to such document onder any of the provisions of this Act ; and 


® As amended by Acts XIX of 1883 and VII of 1886. 
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(c) any payment of money or delivery of goods made in the presence 
of the registering officer in reference to the execution of the document, 
and any adwission of receipt of considertion, in whole or in part, made 
in his presence, in reference to such execution. 

If any person admitting the execution of a document refases to 
endorse the same, the registering officer shall nevertheless register it, 
but shall, at the same time, endorse a note of such refusal. 

Note 

A deed of sale, which required to be registered, not having been regis. 
tered, and the time for presenting it for rogistration having expired, the 
vendor, in order to avoid the effect of the deed of sale, being un register. 
ed, gave the purchaser a bond confirming such deed. The bond, with the 
deed of sale annexed thereto, was presented for registration, By mistake or 
for some other reason the particulars to be endorsed on a document admit- 
ted to registration, and the certificate showing that a document has been 
registered, were endorsed on the deed of sale, and noton the bond. Held 
that, assuming that the bond had been registered, it was doubtful whether 
auch an obvious attempt to defeat the provisions of the Registration Law 
should be permitted to succeed ; that, whether there had been a mistake, 
and the certificate of registration really applied to the bond or not, the pro- 
visions of secs. 58, 59, and 60 of the Registration Act had not been complied 
with, and the bond was to all intents and purposes unregistered ; and that 
the defect was neta ‘* defect of procedure” within the meaning of sec. 87, 
and which could oe passed over.—I. L. R., 4 Al. 206. 

59. The registering officer shall affix the date and his signature 

Such endorsements to 0 all endorsements made under sections 52 
be dated and signed byre- and 68, relating to the same document, and 
gistering officer. made in his presence on the same day. 


wote.—See I. L. R., 4 Al, 206, note under sec. 58, 


60. After such of the provisions of sections 34, 35, 58, and 59 as 


Certificate showing that @Pply to any document presented for registra- 
document has peek Feet tiov, have been complied with, the registering 
Ered on ich it’ Ine Officer shall endorse thereon a certificate con- 
been copied. taining the word “registered,” together with 
the number and page of the book in which thedocument has been copied. 

Such certificate shall be signed, sealed, and dated by the regiater- 
ing officer, and shall then be admissibie for the purpose of proving that 
the dooument has been duly registered in manner provided by this Act, 
aud that the facts mentioned in the endorsements referred to in section 
59 have occurred as therein mentioned. 

Notes. 

_ The Court can go behind a certificate of registration, and where it 
finds that a document was registered by an officer who had no jurisdic- 
tion to register it, will refuse to receive it in evidence on the ground that 
i I We duly registered, Beni Madhab Mitter v. Katir Mondul —I. L.B., 14 
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See I. L. Rr, 4 Al. 14, noted under sec. 98 ; 4 Al, 206, noted under sec, 
58; 5 Al. &4, noted under sec. 23; 6 Cal. 25 aud 11 Al. 319, noted under 
sec. 49; 18 Cal. 556, noted under sec. 7. 

61. The endorsements and certificate referred to aud mentioned 

Endorementeand cartig- 0 sections 59 and 60 shall thereupon be copied 
cate to be copied. into the margin of the register-book, and the 
copy of the map or plan (if any) mentioned in section 21 shall be filed 
in Book No. 1. 

The registration of the document shall thereupon be deemed com- 

plete, and the document shall then be re- 
Document to be returned. +. nod to the person who presented the same 
for registration, or to snch other person (if any) as he has nominated 
in writing in that behalf on the receipt mentioned in section 52. 

62. When a document is presented for registration under sec- 

Sasstaaa eaneeuantiie tion 19, the translation shall be transcribed ia 
document in langnage un- the register of documents of the nature of the 
known to registering off; original, and, together with the copy referred 
sa toin section 19, shall be filed in the registra- 

tion-office. 

The endorsements ana certificate respectively mentioned in sec- 
tions 59 and 60 shall be made on the original, and, for the purpose of 
making the copies and memoranda required by sections 57, 64, 65, and 
66, the translation shall be treated as if it were the original. 

63. Every registering offieer may, at his discretion, administer 
an oath to any person examined by him an- 
der the provisions of thie Act. 

He may also, at his discretion, record a note of the substance of 

Record of substance of tbe statement made by each such person, and 
statementa. such statement shall be read over, pr (if made 
in a language with which such person is not acquainted) interpreted 
to him in a language with which he is acquainted, and, if he admits 
the correctness of such note, it shall be signed by the registering officer. 

Every such note so signed shall be admissible for the purpose of 
proving that the statements therein recorded were made by the per- 
sons and under the circumstances therein stated. 

(0.) Special Duties of Sub-Registrar. 

64. Kvery sab-registrar, on registering a non-testamentary docu- 

piccsaute- ba: bealtre: ment relating to immoveable property not 
tion of document relating wholly situate in his own sub-district, shall 

situate in several make amemorandum thereof and of the endorse- 

ment and certificate (if any) thereon, and send 

the same to every other gub-registrar subordinate to the same registrar 

as himself in whore sub-district any part of euch property is situate, 
and such sub-regietrar shall file the memorandaom in bis Book No. 1. 


Power to administer oaths. 
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65. Every sub-registrar, on registering a non-testamentary docu- 
Procedure where docu- Ment relating to immoveable property situate 
ment relates to lund sita- in more districts than one, shall also forward 
a ee a copy thereof and of the endorsement and cer- 
tificate (if any) thereon, together with a copy of the map or plan(if any) 
mentioned in section 21, to the registrar of every district in which any 
part of such property is situate other than the district in which his own 
sub- district is situate. 

The registrar, on receiving the same, shall file in hie Book No. 
1 the copy of the document and the copy of the map or plan (if any), 
and shall forward a memorandam of the docament to each of the sub- 
registrars subordinate to him within whose sub-district any part of 
such property is situate ; and every sub-registrar receiving such 
memorandam shall file itin bis Book No. 1. 

(D.) Special Duties of Registrar. 
66. On registering any non-testamentary document relating to 
Procedure on registering immoveable property, the registrar sball for 
documents relating to land. ward a memorandum of such document to each 
sub-registrar subordinate to himself in whose sub-district any part of 
the property is situate. 

H. shall also forward a copy of such document, togetber with a 
copy of the map or plan (if any) mentioned in section 21, to evéry other 
rigistrar in whose district any part of such property is situate, 

Such registrar, on receiving any such copy, shall file it in his Book 
No. 1, and shall also send a memorandam of the copy to each of the sub- 
registrars subordinate to him within whose sub-district any part of the 
property is situate, 

Every sub-registrar receiving any memorandum under this seo- 
tion shall ffle it in his Book No. 1. 

67. On any document being registered under section 80, clause 
Prooedure on registration (6), a copy of sach document and of the en- 
under sec. 80, clause (6). —§ dorgements and certificate thereon sball be for- 
warded to every registrar within whose district any part of the proe 
perty towbich the instrament relates is situate, and the registrar receiv- 
ing such copy shall follow the procedure prescribed for him in the first 
clause of section 66. 

(#.) Of the Controlling Powers of Registrars and Inpectors General. 

68. Every sub-registrar shall perform the duties of his office 

Registrar to superintend under the sunerintendence and control of the 
and ountrul sub registrars. § = rupistrar in whose district the office of such sab- 
registrar is situate. 

Every registrar shall have authority to issue (whether on complaint 
or otherwise) any order consistent with this Act which he considers 
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necessary in respect of any act or omission of any sub registrar subordi 
nate to him, or in respect of the reotification of any error regarding 
the book or the office in which any document shal] have been regis- 
tered. 

69. The Inspector-General shall exercise a general superinten- 
dence over all the registration-offices in the 
territories under the Local Government, and 
ces. shall have power from time to time to make 
nu power to'make roe rales panes a with this Act— 

providing for the safe custody of books, papers, and documents, and 
aleo for the destruction of sach books, papers, and documents as need 
no longer be kept ; 

declaring what languages shall be deemed to be commonly used in 
each district; 

declaring what territorial division shall be recognized under sec- 
tion 21]; 

regulating the amount of fines imposed under sections 24 and 84, 
respectively ; 

regulating the exercise of the discretion reposed in the registering 
officer by section 68 ; 

regulating the form in which registering officers are to make mee 
moranda of documents ; 

regulating the authentication by registrars and sub-registrars of the 
booke kept in their respective offices under section 51 ; 

declaring the particulars to be contained in Indexes Nos. I, II., 
ITI., and [V., respectively ; 

declaring the holidays that shall be observed in the registration- 
offices ; 

and, generally, regulating the proceedings of the registrars and 
sub registrars ; 

The rules so made shall be submitted to the Local Government 
for approval, and, after they have been approved, they shall be pub- 
lished in the official Gasette, and shall then have the same force as if 
they were inserted in this Act. 

70. The Inspector-General may also, in the exercise of his die- 
cretion, remit wholly or in part, the difference 
between any fine levied under section 24 or 
section 34, and the amount of the proper registration-fee. 


Tospector-G eneral to 
peers regiatration- 


His power to remit fines. 


PART XII. 
Or RzrosaL To Register. 
Reasons for refusal to re- 71. Every sub-registrar refusing to re- 
to be recorded. gister a document, 
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except on the ground that the property to which it relates is not 
situate within his sub-district, 

Shail make an order of refusal, and record his reasons for such 
order in his Book No. 2, and endorse the words ‘‘registration refused’’ 
on the dosument ; and, on application made by any person executing 
or claiming under the document, shall, without payment and unneces- 
sary delay, give him a copy of the reasons so recorded. 


‘No registering officer shall accept for registration a document go 
endorsed, unless and until, under the provisions hereinafter contained, 
the document is directed to be registered. 

72. Except where the refusal is made on the ground of denial of 

Power to reverse oral- execution, an appeal shall lie against an order 
ter ondete of sub-registrar of 9 sub-registrar refusing to admit a document 
& registration on a ‘ : 
ground other than deniol to registration (whether the registration of 
of execution. such document is compulsory or optional) to 
the registrar to whom such sub-registrar is subordinate, if presented to 
‘such registrar within thirty days from the date of the order ; and the 

registrar may reverse or alter such order ; 

and if the order of the registrar directa the document to be regis- 
tered, and the documentis duly presented for registration within thirty 
days after the making of such order, the sub-regiatrar shall obey the 
same, and thereupon shall, so far as may be practicable, follow the pro- 
cedare prescribed in sections 58, 59, and 60; and such registration sball 
take effect as if the document had been registered when it was firat duly 
presented for registration. 

73. When a sub-registrar has refused to register a document on 

Application where snb- tbe ground that any person by whom it pur- 
ro peirenchal ns ports to be executed, or his representative or 
execution. assign, denies its execution, 

apy person claiming under such document, or his representative, 
assigo, or agevt authorized as aforesaid, may, within thirty days after 
the making of the order of refusal, apply to the registrar to whom such 
sub-registrar is subordinate in order to establish his right to have the 
document registered. 

Such application shall be in writing, and shall be accompanied by 
a copy of the reasons recorded under section 71; and the statements in 
the application shall be verified by the applicant in manner required 
by law for the verification of plaints. 


Notes. 

An application having been made under seo. 73 of the Registration 
Act, the Rogietrar passed the following order :—" All the parties have 
not ap , the ate is struck off. It, however, seems to me that 
the order of the Sub-Registrar waa quite correct.” Held, that the mere 
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fact of the applicant not having adduced any evidence before the Registrar 
did not make his order one not refusing registration within the meaning of 
sec. 76 ; nor was the applicant precluded on that ground alone from per- 
using his remedy under sec, 77 by a civil suit—I, L, R., 13 Cal. 264. 


The defendants agreed to let certain premises to the plaintiff for a term 
of three years from the Ist of November, 1883, at a monthly rent of Bs. 200. 
Subsequently to the making ofthe agreement, vis., on the 17th January, 
1884, the plaintiff caused a writing to be prepared, which as he alleged, 
contained the terms of the lease agreed on, and, having signed it, handed 
it over to the defendants, The defendants did not sign it, and the document 
remained with them. The plaintiff alleged that he did not ask the defend- 
ants to sign it, as the defendants told him they would get a copy of it pre- 
pared, which they would sign and send to him, The defendants alleged 
that, at the time the document was given to them by the plaintiff, they 
objected to it on the ground that it was incomplete, inasmuch as it did not 
contain two of the terms agreed on which prohibited tbe plaintiff from sub- 
letting or altering the premises, and required him to maintain them in their 
then existing condition. The plaintiff denied these allegations of the defend- 
ants. In May, 1834, the plaintiff, through his attorneys, called upon the de- 
fendants to lodge the document for registration. The defendants refused, 
and the plaintiff filed the present suit, praying—(1) that the defendants 
might be ordered to lodge the said document for registration and do all 
such acts as might be necessary to obtain registration thereof ; (2) that if 
necessary, another similar document might be prepared and registered. (3) 
that in the alternative the defendants should pay Rs. 4,000 damages. At 
the trial the plaintiff raised (inter alta) an issue as to the truth of the 
defendant's allegation that the agreement of lease comprised terms for- 
bidding the plaintiff to sub-lct or alter, &c. The defendants objected to 
the proposed issue. In the course of the hearing the plaintiff tendored the 
document of the 17th January, 1884, in evidence. The defendants objected, 
on the ground that it was unregistered. The Court held that it was ad- 
missibie as a mere writing, with reference to which, irrespective of its con- 
contents, the other evidence in the case was given. At the close of the plain- - 
tiff’s case the defendants declined to call evidence, and Judgment was given 
ou all the issues in favour of the plaintiff, 


The defendants appealed, and contended that they were not bound to 
produce the document for registration, and that the Court was wrong in 
permitting the above issue to be raised and determined in this suit, and 
that the document being inadmissible as evidence of the contract, no oral 
evidence of the contract was receivable. The plaintiff contended that 
there was an implied obligation upon the defendants to register the docn- 
ment arising from the fact that the document contained the true contract 
between the parties, und that the object of the suit being to compel re- 
giatration the document, although not registered, could be given in evidenco 
to prove the contract between the parties :— Held, (reversing the decree of 
the Court below) that there was no obligation upon the defendant to pro- 
duce the document for registration, and that they could not be cempelled to 
do so :—Held, also that the object of giving the document in evidence being 
to establish the contract of leaso for the purpose of drawing an inference 
from it, the document was for that purpose inadmissille, being anregistered, 
and that the Court below, althougl admitting it originally as merely a piece 
of paper, was wrong in using itas evidcnce of the contract between the par- 


tics.—9 Bom. 63. 
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and the-provisions contained in the second and third paragraphs of sec- 
tion 75 shall, mutatis mutandis, apply to all document so presented, 
and, notwithstanding anything contained in this Act, the document 
shall be receivable in evidence in such suit, 


Bection 14 of the Limitation Act provides for cases in which a plaintiff 
in perfect good faith, but under mistake, has instituted proceedings in a 
Oourt not having jurisdiction in the matter, and is applicable not only to 
the provisions of all Acts providing a special time for the limitation of suite, 
but also to the provisions of the Limitation Act iteelf.—I.L.B., 10 Cal. 265. 


Under the Registration Act of 1877, a suit lies by a purchaser to compel 
registration of his kobala in a casein which the value of the property 
conveyed is under Rs, 100 and in which, therefore, the registration of the 
deed is not compulsory.—16 Oal. 509, 


An appeal lies from a decree in a suit under [section 77 of the Registra- 
tion Act (No. IIT of 1877) to obtain registration of a document, To such a 
suit the registering officer or the Government is not a necessary party, and 
pa ate ar ata for it is the ‘Court of the lowest competent jurisdiction.— 

m. , 


° Seel. L. B., 9 Cal. 851, noted under sec. 74; 9 Cal. 150, & 13 Cal. 264, 
noted under sec. 78; 5 Cal. 445,15 Cal. 538, noted under sec. 34; 2 Al. 46, 
noted under sec, 34 ; 7 Madr. 585, noted under sec. 73; 11 Cal. 750 & 16 
Cal. 189, noted ander sec. 23. 


ee nee 
PART XIII. 
Or trae Fexs ror Reaisteation, Searcuzs, AND Corizs. 
78. Subject to the approval of the Governor-General in Council, 
Foes to be fixed by Local the Local Government shall prepare a table of 
Government. fees Payable— 
for the registration of documents : 
for searching the registers : 
for making or granting copies of reasons, entries, or documents, 
before, on, or after registration : 
and of extra or additional fees payable— 
for every registration under section 30 : 
for the issue of commissions : 
for filing translations : 
for attending at private residences : 
for the safe custody and return of documents : 
and for such other matters as appear to the Looal Government 
necessary to effect the purposes of this Act, 
The Local Government may from time to time, subject to the like 


Alteration of fees. approval, alter anch table, 
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79. A table of the fees so payable shall be published in the 
official Gazette, and a copy thereof in English 
and the vernacular language of the district 
shall be expressed to public view in every registration-office. 


Pablication of fees. 


Fees payable on present: 80. All fees for the registration of do- 
ation. cuments under this Act shall be payable on 
the presentation of sach documenta, 
PART XIV. 


Or PEnaLrizs. 


81. Every registering officer appointed under this Act, and 
Penalty for incorrectly every person employed in his office for the 
endorsing, copying, trane- purposes of this Act, who, being charged with 
lating, or regietoring do- ‘ : ‘ 
comenta with jnteutto in- © endorsing, copying, translating, or ree 
jure. gistering of any document presented or de- 
y sited ander its provisious, endorses, copies, translates, or registers 
éuch document ia a manner which he knows or believes to be incorrect 
intending thereby to cause, or kuowing itto belikely thet he may 
thereby cause, injury, as defined in the Indian Penal Code, to any 
person, shall be panished with imprisonment for aterm which may 


extend to seven years, or with fine, or with both. 


82. Whoever commits any of the following offences shall be 

Penalty forcertain other punishable with imprisonment fora term which 

SReuces: may extend to seven years, or with fine, or with 
both: 


(a) intentionally makes any falee statement, whether on oath or not’ 
| Making false statements aud whether it has been recorded or not, before 
before registering officer. any officer acting in execution of this Act, in 
avy proceeding or inquiry under this Act ; 


(5) intentionally delivers to a registering officer, in eny proceeding 

Delivering false copy or under section 19 or section 21, 8 false copy or 

pranelenion: translation of a documunt, or a false copy of a 
map or plan; 


(c) falsely personates another, and in such assamed character pre- 
sents any document, or makes any admission or 
statement, or causes any summons or commis- 
tion to be issued, or does any other act in any proceeding or enquiry 
under this Act ; 


Abetment of offences un: (d) abets within the meaning of the Indian 
der this Act, Penal Code anything made punishable by thig 
Act. 


Falee personation. 
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| Hotes. 

Certain persons were charged with offences falling under sec. 8 
Indian Registration Act, 1877, and also with forgery of a dooument eae 
ed to, and registered by, a Sub-Registrar ; the Sub- Registrar having grant- 
ed sanction to prosecute the persons concerned without holding any en- 
quiry, the Sessions Judge referred the case to the High Court under gec. 
215 of the Code of Criminal Procedure, in order that the commitment 
might be quashed on the ground that there was no legal sanction :—Held, 
that no sanction was necessary as to the charge of forgery, and that the 
provisions of sec. 195 of the Code of Criminal P ure were not ap- 
plicable.—I. L, B., 11 Madr, 500. 

Under sec, 435 of the Criminal Procedure Code the High Court has 
power to go into eer of fact, but it will only exercise this power in 
cases in which it finds that it will be in the interests of justice to do so, N 
was charged with having made a falee statement before a Sub-Rogistrar in 
identifying P, a person who had executed a mortgage deed in favour of R, 
and who wae «8 neighbour of his (N’s) as being the person to whom R had 

to advance the money, the consideration of the mortgage. The 
false statement consisted in his stating to the Sub-Registrar that he “knew 
K as his neighboar.” During the hearing of the case it was sought to 
prove a statement made by R toa third party (R having died previous to 
the institution of the case) to the effect that N hadtold him certain facts. 
A memorandum, alleged to be in the handwriting of N, was also tendered 
and received in evidence without any further proof as to its being in N’s 
handwriting than chat it bore a similarity to another piece of paper proved 
to bear his handwriting. Held, that the statement made by R to the third 
party was inadmiesible and irrelevant, and that the memorandum was 
wrongly received in evidence. —10 Cal. 1086. 


83. A prosecation for any offence ander this Act coming to the 
Registering officer msy kuaowledge of a registering officer in his official 

cOmmence prosecutions. capacity may be commenced by or with the 
permission of the Inspector-General, the Branch Inspector-General of 
Sindh, the registrar, or the sub-registrar in whose territories, district, 
or sub-district, as the case may be, the offence has been committed. 

Offences puaishable under this Act shall be triable by any Court 
or officer exercising powers not leas than those of a “Magistrate of the 
second class :’’* 

Provided that, m imposing penalties under this Act, no such 
Court or officer shall exceed the limits of jurisdiction prescribed by 
the law for the time being in force as to such Court or officer. 


All fines imposed under this Act may be recovered “ in the manner 
provided by the law for the time being in force for the recovery of fines 
imposed by Criminal Courts.” t 

Notes. 

Section 29 of the Code of Criminal Procedure, 1882, does not affect the 

jurisdiction given to a Second-class Magistrate by Section 83 of the Indian 


Neen ean aaa mena A STAG meee 
® The words “Magistrate of the second class” have been substituted for the words 
‘“‘Bubordinate Magistrate of the first class,” by Act XII. of 1879, sec. 106. 
+ The words qaoted have been aubstitated by Act XII. of 1891. 
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Registration Act, 1877, as amended by Act XII of 1879.—I. L. B., 7 Madr. 


See I. L. B., 11 Madr, 500, noted wader sec. 82. 


84. Every registering officer appointed under this Act shall be 
Registering offcersto be deemed a public servant within the meaning 
Geemed pablic servants. of the Indian Penal Code. 


Every person ehall be legally bound to furnish information to 
such registering offices when required by him to do so. And in section 
228 of the same Code, the words “ judicial proceeding” shall inclade 
any proceeding ander this Act. * 

a 
PART XV. 
MIeCELLANEOUE. 


$5. Documents (other than wills) remaining unclaimed in any 
Destruction ofunclaimed registration-office, for a period exceeding two 
a years, may be destroyed. 

86. No registering officer shall be liable 
Sirsa rete oe fae to any suit, claim, or demand by reason of any- 
done or refused in his off- thing in good faith done or refused in his offi- 
Ser Onerey: cial capacity. . 

87. Nothing donein good faith pursuant to this Act, or any Act 

Nothing so done invali. hereby repealed, by any registering officer, 

dated by defect in appoint- shall be deemed invalid merely by reason of. 
Crepe eereeyee any defect in his appointment or procedure. 


88. Notwithstanding anything herein contained, it eball not be 
, necessary for any officer of Government, or for 
see Ge the Administrator-General of Bengal, Madras, 
ment officers or certain or Bombay,or forany Official Trustee or Official 
a eee Assignee, or for the Sheriff, Receiver, or Re- 
gistrar of a High Court, to appear in person or by agent at any regis- 
tration-office in any proceeding connected with the registration of any 
instrument executed by him in his official capacity, or to sign as pro- 
vided in section 58. 


But when any instrument is so executed, the registering officer to 
whom such instrument is presented for registration may, if he think 
fit, refer to any Secretary to Government or to such officer of Govern- 
ment, Administrator General, Official Trustee, Official Assignee, Sheriff, 
Receiver, or Registrar, as the case may be, for information respecting 
the same, and, on being satisfied of the execution thereof, shall register 
the instrument. 


RN ET LL eae 
Pe third paragraph of sec. 84, being repealed by Act XII. of 1801, has been 
Omi 
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89. Every ofeer granting a certificate“ under the Land Improve- 
Certificates under Lend ment Act, 1871, shall send a copy of sueh 
improvement Act, 1871.  — gertificate* to the registering officer within the 
local limite of whose jurisdiction the whole or any part of the land to be 
improved, or of the land to be granted as collateral security, is situate, 
and such registering officer shall file the copyt in his Book No. I. 


Bvery Court granting a certificate under section 316 of the Code 
of Civil Procedure shall send a copy of such certificate to the register- 
ing officer within the local limita of whose jurisdiction the whole or any 
part of the immoveable property comprised in snch certificate is situate, 
aod such officer shall file the copy iv his Book No. 1.$ 7 


Every officer granting a loan under the Agricultarists Loans Act, 
1884, shall send # copy of any instrument whereby immoveable pro- 
perty is mortgaged for the purpose of securing the repayment of the 
loan, and, if any such property is mortgaged for the same purpose i 
the order granting the loan, a copy also of that order, to the regiaterin 
officer within the local limits of whose jurisdiction the whole or any 
part of the property so mortgaged is situate, and such registering offi- 
cer shall file the copy or copies, as the case may be, in his Book No. 1.7] 

Every Revenue-officer granting a certificate of sale to: the pur- 
chaser of immoveable property sold by public auction shall send a copy 
of the certificate to the registering officer within the local limits of whose 
jurisdiction the whole or any part of the property comprised the certifi- 
cate is situate, and such officer shall file the copy in his Book No. I. | 


Note,—Seeo I. L. B., 5 Al. 84, noted under sec,23. 
Hsemptions from Act. 


90. Nothing contained in this Act, or in Act No. VIII of 1871,§ 

Exemption “offoertaindo- of in any Act thereby repealed, shall be deemed 

cuments executed by or in to require, or to have at any time required, the 

sa ahaa registration of any of the following documents 

or maps :— 

(a.) Documents issued, received, or attested by any officer engaged 

in making 8 settlement or revision of settlement of land revenue, and 
which form part of the records of such settlement ; 


“In shis clause, for the words “‘a certificate” the words “a loan,” and for the words 
“tsnah certificate” the words “bis order,” shall be substitued in those parts of British 
— in bh the Land Improvement Act (XIX. of 1883) is in foroe.—See seo. 12 Act 

. of 


+ The Hey “gopy” has been substitued for the word “certificate” by Act XII. of 
weo. 107. 


ft See Act XIV. of 1688, seo. 8. 

$ This clause has been added by Act XII. of 1879, sec. 107. 

q New paragraph, added by Act VII. of 1886, sec. 3. ; 
{| In sec. 88 the last paragraph has been added by Act XII. of 1891. 

§ Repealed by this Act, sec. 2. 
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(5) Documents and maps issued, received, or authenticated by 
any officer engaged on behalf of Government in making or revising the 
survey of any land, and which form part of the record of such aurvey ; 

(c) Documents which, under any law for the time being in foroe, 
are filed periodically in any revenue-office by patwaris or other officers 
charged with the preparation of village-records ; 

(d) Sanads, inam title-deeds, and other documents purporting to 
be, or to evidence, grante or assignments by Government of land or of 
any interest in land ; | 

(e) Notices given under section 74 or section 76 of the Bombay 
Land-revenue Code, 1879, of relinquishment of occupancy by ocon- 
pants, or of alienated land by holders of such Jand.* 

Bat all such docaments and maps shall, for the purposes of sec- 
tions 48 and 49, be deemed to have been and to rbe registered in ao- 
cordance with the provisions of this Act. 

91. Subject to such rules and the previous payment of such fees 

Inspection and copies of 88 the Local Government from time to time 
euch documents. prescribes in this behalf, all documents and 


maps mentioned in section 90, clauses (a), (6), (c), and (6), and all re- 
gisters of the documents mentioned in clause (d), shall be open to the 
inspection of any person applying to inspect the same, and, subject as 
aforesaid, copies of such documents shall be given to all persons apply- 
ing for such copies.t 
92. All rules relating to registration heretofore enforced in British 
Burmese registration Burma shall be deemed to have had the force 
roles confirmed, of law, and no suit or other proceeding shall 
be maintained against any officer or other person in respect of anything 
done under any of the said rules, 
Table of Fees under Section 78 of “ The Indian Registration 
Act of 1877.” 


1,— Registration of documents in Books I and IV— RS. A. P. 
(a.) When the value does not exceed Rupees 25 0 8 0 
(5.) When the value exceeds Rupees 25 but does not exoved 

Rupees 50 012 0 
(c.) When the value exceeds Rupees 50 but does not exceed 

Rupees 100 r 0 0 
(d.) When tho value exceeds Rupees 100 bat dose not exceed 

Rupees 300 =... sie eee 18 0 
(c.) When the value exceeds nee 300 but does not exceed 

Rupees 600 300 
(f.) When the valne exceeds Rupoce 600 but does not exooed 

Rupees 1,000 ... eve $0 0 
(g.) And for each additional Bupocs 1, 000 or part thereof op 

to Rupees 50,000 sss - If 00 


*New clause, added, . Act VII. cine sec, 
+As amended by Act VII. of 1886, sec. 6. 
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And for each additional Rupees 1,000 or part - = BS. A. P. 
above Rapees 50,000 _... - . 0 8 O 
(h.) For the Registration of Powers-of- Astoraey:.. . 2 8 0 


(i.) When the value of an instrament is expressed in pounds 

sterling, or pounds currency, the value of such money 

shall be calculated in the currency of British India 
according to the following ecale :— 

- One pound sterling or pound currency is equivalent to 10 Bs. 
2.--Registration of Wills and Authorities to adopt in Book ITI— 
(a.) Opening a sealed cover and entering the contents in the 

Register. Oopying fee at the prescribed rate plus .. 
(b.) Will or authority to adopt presented open... 
8.—Registration of sealed covers in Book V— 
(a.) Deposit of a sealed cover purporting to contain a will 
(b.) withdrawal of any such sealed cover ove 
4.—Bearoh or inspeotion— 

For the first year, in the books of which search is made, for 
nae each entry or document... ia a sk Gd 
For every other year in the books of which the search is 

continued, for each entry or document .... — O 4 0 
Provided that no fee for any one entry or document under 
this Article shall exceed the sum of Rupees 5. 
Note.—Ever: application for the grant of a certified copy, 
xoept at the time of the registrationof a document, 
shall be considered as an applica-tion for search. 
44.—General search for, or inspection of, any number of en- 
tries or documents relating to one and ‘the same property — 
For the first year in the books of which search is made... 2 0 0 
For every other year in the books of which the search is 
continued Pry} eee eee ee 0 8 0 
Provided that no fee for any one search under this article 
shall exceed the sam of Rupees 10, 
5.—Making or granting copies of reasons, entries or docu- 
ments for the benefit of any person or for transmission 
to any office— 
(a.) English,—Every 100 words or portion of 100 words 02 0 
(b.) Vernacular except Hindustani, Persian and oe hat 


Bo bo & to 
o © oo 


oOo Oo oo 


i 
© 


—Every 100 words or portion of 100 words 010 
(c.) bapa paige Persian, Gujirathi, &. for every 100 
ords or portion of 100 words sive jas 03 0 


Note coin that, where a Muhammadan Clerk is seal 


able in a Registrar's office, the charge for copies of 
Hindustani and Persian documents shall be the same 
as is prescribed by clause (d) of this Rule for Verna- 
are words other than Hindastani, Persian and Guji- 
rathi 


6.—Atteating Powers-of-Attorney— 
(a.) Special power ... a das sie 
(5.) General power ace eee eet ees 


m © 
fe] 
© 
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7.—Filing a translation— . Rs, A, P 
An extra fee of se ate ie wv. 10 0 
8.—Registration by Registrar of Madras under Section 30 (6)— 


Extra fee of eee ove vee : eee eee 10 0 0 
9,—Registration by a Mofuasil Registrar under Section 30 (a) 

unless the document is registered in consequence of the 

Sub-Reygistrar being a party interested in the trans- 

action to which such document relates— ee, 6 


Extra fee of aes a ies ase Ss 
10.—Issue of Commission, or attendance at a private resi- 
Gence, or jail. 

(a.) For every attendance under Section 31 at a private 
residence, for registration or acceptance of one or more 
docaments executed by one and the same individual, 
travelling allowance shall be paid, with anextra fee of 10 0 O 

Where a document or documents executed by one and the 
same person is or are registered or accepted for regis- 
tration by an officer attending at a private residence, 
no farther fee shall be charged for the attestation 
under section 33 at the samo attendance of a Power-of- 
Attorney execated by tke person by whom the docu- 
ment or documents so registered or accepted was or 
were executed. 

(b.) Before the issue of a Commission, or before the Regis- 
tering Officer or Judge personally proceeds to any 
dwelling-house or Jail, to obtain evidence as to tho 
voluntary character of the execution of a Power-of- 
Attorney under Section 33, or for the examination of 
any person under Section 38, a fee shall be paid as 
follows on account of every person exempted from ap- 
pearance :— 

(1.) If the person be exempted on account of bodily in- 
firmity such as to make it impossible, without risk of 
life, to attend the Registration Office, or because con- 
fined in jail... a wis sie ove 

(2.) Ifthe person be exempted on account of sickness of 
any other kind, or as a person exempt by law from 
personal appearance in Court... is » 10 0 0 

And, in addition, travelling allowance shall be paid to the 
Registering Officer, or Judge, or any person to whom 
the Commission is issued. 

Provided that, where two or more persons who execute the 
samme document reside together, only one Commission 
fee shall be charged so far as those persons are con- 
cerned, 

(c). Ifthe services of a female are required, afurther feeof 5 0 QO 

The Inspector General of Registration may, in his discre- 
tion, remit the fees under (a) and (c) when it appears 
ind him that their exaction would be productive of hard- 
ship. 

II.—Memorandom under Sections 64, 65, 66 and 67—Each 
copy required .., sis ae oes . O 8 Q 
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12,.—For the safe custody of any document which remains ks, A. P. 
unclaimed after registration or after registration is refused— 
For 15 days after the date on which the document is ready 
for delivery ooo ; pee eee : eee ose 0 
0 


For every 15 days or part thereof after the first 15 days 


Provided that the maximum fee under this clause shall not 
exceed xy) ae eee eee eee 5 0 0 


Note.—The Inspector-General of registration may, in his discretion, 
remit the fee when it appears to bim that its exaction would be pro- 
ductive of injustice or hardship. 

II.—When a duplicate or counterpart of a document may be presented 
for registration on the same day as the original dooument, the registration 
of such duplicate or counterpart shall be charged for at the rate prescribed 
for certified copies, unless the copying fee is higher than the ordinary fee. 


IIT.—In leases for periods not exceeding one year, the total rent pay- 
able for the whole term shall be the value. In other leases one year’s rental 
shall be the value. In all cases the fine or premium, if any, shall be added 
to the value. 

1V.—I£ the rent is payable in kind, the value shall be determined from 
the stamp, but if the lease bears no stamp, the value of the grains shall be 
caloulated at the current rates. 

V.—The value in the case of all other documents in which no value 
is expressed, or in which it is not fully expressed, shall be the maximum 
amount which the stamp borne by the document shall suffice to cover, but 
if the value cannot be determined from the stamp the fee shall be 5 Rupees. 
In the case of releases, if the value cannot be determined from the stamp, 
the consideration expressed shall be deemed to be the value for the purposes 
of these rules, or if the consideration expressed is not capable of money- 
valuation, or is only nominal, the fee shall be 5 Rupees. 


VI.—The fees for serving summonses issued and for the remuneration 
of witnesses summoned under secs, 86 & 37 of the Indian Registration Act 
1877, shall be regulated according to the scale prescribed for the Court of 
District Munsiffs and in the case of the District of Madras, for the Courts, 
of the Presidency Magistrates, The fees for provesses issued by Registrars 
under sec. 75 shall be levied according to the scale in force in the Principal 
Court of Original Civil Jurisdiction. 

VI1.—Registrars shall be allowed travelling allowance at the rate of 
4. annas a mile for proceeding to, and returning from, any private resi- 
dence or jail ; and Sub-Registrars for similar journeys. 

(1) for ordinary journeys, at the rate of 2 annas a mile; 

(2) when thay travel by railway, to the allowance, prescribed in the 
Resolution of Government of India No. 387, of the 30th April 1877 ; and 

(3) when they travel, rapidly, otherwise than by rail or steamer, to 
their actual travelling expenses up to s maximum of 4 annas a mile. 

VIIL—In the event, however, of the Registering Officer being a 
Covenanted or Commissioned Officer, the travelling allowance shall be cal- 
culated at the rate of 8 Annas a mile. 

1X.—Any person deputed by a Registrar or Sub-Registrar to take an 
examination at a private residence shall be allowed travelling allowance at 
the rate of 2 Annas a mile. 


8 0 
8 0 
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ACT No. II. OF 1884. 


Passep on tHE 18rs JanvaBy 1884. 


An Act to give effect to certain unregistered instruments of partition 
relating to immoveable property in the Madras Fresidency, and to 
remove doubts as to the titles conferred thereby. 


Wuenrgas it is expedient to give effeot to certain unregistered in- 
struments of partition relating to immoveable property inthe Madras 
Presidency, and to remove doubts as to the titles conferred thereby ; 
It is hereby enacted as follows :— 

1. Notwithstanding anything contained in any Act to the con- 
Se er trary, instraments of partition relating to im- 
rcaaleeass of Tratition to moveable property in the Madras Presidency, 
have same force and effect which have been executed before the pass- 
as registered instraments, i> of this Act and have not been register. 

‘ed, shall have the same force and effect as if they had been registered, 
under the law in force at the time when they were.execated :— 

Provided that this Act shall not— 

(a) apply to any unregistered instrament of partition which 
has been superseded by an instrument of partition daly 
registered, or 

(b) affect the title of a transferee for value in good faith of 
property, whether he has or has not had notice of an 
unregistered instrament of partition relating to that pro- 
perty, or 

(c) affect any right established by a final decree of a Court of 
of competent jurisdiction. 

9. When any person to whom any right has accrued on the 

partition or any person claiming under that 

Compensation to person 3 

deprived of right owing to Person has, by any such transfer as is men- 

rele Section 1, tioned in Section one, Clanse (5), been depriv- 

ed of any right created by the partition, he 

shall be entitled to recover compensation in damages from any sharer 

who has directly or indirectly caused such privation of right, or, if 
the sharer is dead, from his assets : 

Provided that suit be brought within three years after the date 
on which this Act comes into force or within three years from the 
date of the transfer, if the transfer is nmde after this Act comes into 
force. 
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AND MARRIAGES. 


ACT No. VI. OF 1886. 


Passep on THE 8TH Marcy 1886. 
(As amended by Act XIV of 1890.) 

An Act to provide for the voluntary Registration of certain Births and 
Deaths, for the establishment of General Registry Offices for keeping 
Registers of certain Births, Deaths and Marriages, and for certain 
other purposes. 

Wuessas it is expedient to provide for the voluntary registration 
of births and deaths among certain classes of persons, for the more 
effectual registration of those births and deaths and of the marriages 
registered under Act III of 1872 or the Indian Christian Marriage Act, 
1872, and of certain marriages registered under the Parsi Marriage and 
Divorce Act, 1865, and for the establishment of general registry offices 
for keeping registers of those births, deaths and marriages. 

And whereas it is also expedient to provide for the authentication 
and custody of cer'ain existing registers made otherwise than in the 
performance of a duty specially enjoined by the Jaw of the country in 
which the registers were kept, and to declare that copies of the entries 
in those registers shall be admissible in evidence ; 

It is hereby enacted as follows :— 


Benae cokes 
CHAPTER I. 
PRELIMINARY, 
Short title and com: 1. (1) This Act may be called the Births, 
mencenient. Deaths and Marriages Registration Act, 1886; 


and 
(2) It shall come into force on such day as the Governor-General 
in Council, by notification in the Gazette of India, directs. 
(8)—[Repealed by Act XII. of 1891.] 
Q. This Aot extends to the whole of British India, and applies 
also, within the dominions of Princes and Sta- 


tee Ses tes in India in alliance with Her Majesty, to 
Britis subjects in those dominions. 
3. In this Act, unless there is something 
Definitions. 


repugnant in the subject or context,— 
“sign” includes mark, when the person making the mark is unable 
townte his name: 
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« prescribed” means prescribed by a rule made by the Governor- 
General in Council under this Act : and . 

“ Registrar of Birtha and Deaths” meansa Registrar of Births and 

Deaths appointed under this Act. 

4. Nothing in this Act, or in any rale made under this Act, shall 

ee eee affect any law heretofore or hereafter passed 

Pe gee or providing for the registration of births and 

deaths within particular local areas. 
5. All powers conferred by this Act may 


gece rciseable from he exercised from time to time as occasion re- 
quires. 





CHAPTER II. 
Generat Reaistey Orrices or Birtss Deatus anp Marriaces. 


Establishment of general —_ 
raciaty ofl -canuds scsi: 6. (1) Each Local Government 
ment of Reyistrars-General. 


(a) shall establish a general registry office for keeping such certi- 
fied copies of registers of births and deaths registered under this Act, 
or marriages registered under Act LII of 1872 (to provide a form of 
marriage in certain cases) or the Indian Christian Marriage Act, 1872, 
or, beyond the local limits of the ordinary original civil jurisdiction of 
the High Court of Judicature at Bombay, under the Parsi Marriage and 
Divorce Act, 1805, as may be sent to it under this Act, or under any 
of the three last mentioned Acts, as amended by this Act ; and 

(4) may appoint to the charge of that office an officer, to be called 
the Registrar-General of Births, Deaths and Marriages, for the territo- 
ries under its administration: 

(2) Provided that the Governor of Bombay in Council may, with 
the previous sanction of the Governor-General in Council establish two 
general registry offices and appoint two Registrars-General of Births, 
Deaths and Marriages for the territories under his administration; one 
of such general registry offices and of such Registrars-General being, 
established and appointed for Sindh and the other for the other terri- 
tories under the administration of the Governor of Bombay in Council. 

7. Hach Registrar-General of Births, Deaths and Marriages shall 

Indexes to be kept at cause indexes of all the certified copies of re- 
General registry office. gistera sent to his office under this Act, or 
under Act, III of 1872, the Indian Christian Marriage Act, 1873, or 
the Parsi Marriage and Divorce Act, 1865, as amended by this Act, to 
be made and kept in his office in the precribed form. 

8. Subject to the payment of the prescribed fees, the indexes so 

Indexes to be open to made shall be at all reasonable times open to 
inepection, inspection by apy person applying te inspect 
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them, and copies of entries in the certified copies of the registers to 
which indexes relate shall be given to all persons applying for them. 

9. A copy of an entry given under the last foregoing section shall 

Copies of entriesto be be certified by the Registrar-General of Births, 
admissible in evidence. Deaths, and Marriages, or by an officer antho- 
rised in this behalf by the Local Government, and shall be admissible 
in evidence for the purpose of proving the birth, death or marriage to 
which the entry relates. 

10. Hach Registrar-General of Births, Deaths and Marriages shall 

Buperintendence of Re exercise a general superintendence over the 
gistrars by Registrar-Ge- Registrars of Births and Deaths in the terri- 
aoe tories for which he is appointed. 

ne ene 
CHAPTERIII. 
REGISTRATION OF BiztnHs aND DEATHS. 
A.—Application of this Ohapter. 

11. (1) The persons whose births and deaths shall, in the first ins- 

Persons whosebirths and tance, be registrable under this chapter are the 
deaths are registrable. following namely:— 

(a) in British India, the members of every race, sect or tribe to 
which the Indian Sucession Act, 1865, applies, and in respect of which 
an order under section 332 of that Act is not for the time being in force, 
and all persons professing the Obristian religion : 

(6) in the dominions of Princes and States in India in alliance with 
Her Majesty, British subjects being members of a like race, sect or tribe, 
or professing the Christian religion: 

(2) Bat the Local Government, by notification in the official Gazette, 
may, with the previous approval of the Governor-General in Council, 
extend the operation of this chapter to any other class of persons either 
generally or in any local area. 

B,—Registration Establishment. 

12. The Local Government may appoint, either by name or by 

Power for Local Govern- Virtue of their office, so many persons as it 
ment to appoint Registrars thinks necessary to be Registrars of Births and 
ie Deaths for such local areas within the terri- 
tories under its administration as it may define and, if it sees fit, for apy 
class of'persons within any part of those territories. 

18. The Governor-General in Council may, by notification in the 

Bowen dia GovesGe: Gasette of India, appoint, either by name or by 
neral in Council to sppoint virtue of their office, so many persons as he 
Regisrare for Native thinks necessary to be Registrars of Births and 

Deaths for such local arreas within the domi- 
nions of any Prince or State in India in alliance with Her Majesty as 
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he may define and, if he sees fit, for any class of persons within any 
part of those dominions. 

14. Every Registrar of Births and Deaths shall be deemed to be 

Registrar to be deemed & public servant within the meaning of the 

& pablic servant. Indian Penal Code. 

15. (1) The local Government or the Governor-General in Coan- 
cil, as the case may be, may suspend, remove or 
dismiss any Registrar of Births and Deaths. 


(2) A Registrar of Birthsand Deaths may resign by notifying in 
writing to the Local Government or to the Governor-General in Coun- 
cil, as the case may be, his intention to do so, and, on bis resignation 
being accepted by the Local Government or the Governor-General in 
Council, he shall be deemed to have vacated his office. 


16. (1) Every Registrar of Births and Deaths shall have an office 
Office and attendance of inthe local area, or within the part of the terri- 
Registrar. tories or dominions, for which he is appointed. 
(2) Every Registrar of Births and Deaths to whom the Local Gov- 
ernment may direct his sub-section to apply shall attend at hia office 
for the purpose of registering births and deaths on such days and at 
such hours as the Registrar-General of Births, Deaths, and Marriages 
may direct, and shall cause to be placed in some conspicuous place on 
or near the outer door of his office his name, with the addition of Re- 
gistrar of Births and Deaths for the local area or class for which he is 
Sppointed, and the days and hours of his attendance. 


17. (1) When any Registrar of Births and Deaths to whom the 
Absence of Registrar or Local Government may direct this section to 
vacancy. 10.118 080s, apply, not being a Registrar of Births and 
Deuths for a local area in the town of Calcutta, Madras or Bombay, is 
absent, or when his office is temporarily vacant, any person whom the 
Registrar-General of Births,.Deaths, and Marriages appoints in this be- 
half, or, in default of such appointment, the Judge of the District Court 
within the local limits of whose jurisdiction the Registrar’s office is 
sitvate, or such other officer as the Local Government appoints in this 
bebalf, shall be the Registrar of Births and Deaths during such absence 
or until the local Government fills the vacancy. 

(2) When any such Registrar of Births and Deaths for a local area 
in the town of Culcatta, Madras or Bombay is absent, or when his office 
is temporarily vacant, any person whom the Registrar-General of Births, 
Deaths and Marriages appoints in this behalf shall be the Registrar of 
Births and Deaths during such absence or until the Local Government 
fills the vacancy. 

(3) The Registrar-General of Births, Deaths, und Marriages shall 


Power to remove Regis- 
trars. 
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report to the Local Government all appointments made by him under 
this section. 

18. The Local Government shall supply every Registrar of Births 

Register booksto besup- 82d Deaths with a snfficient number of Regisa- 
plied and preservation of ter books of births and of Register books of 
peceern ee pe rates deaths, and shall make suitable provision for 
the preservation of the records connected with the registration of 
births and deaths. 

0.—Mode of Registration, 

19. Every Registrar of Births and Deaths, on receipt of notice of 

Doty of Registrar to re. © birth or death within the local area or among 
gister births and deaths of the class for which he is appvinted, shall, if 
nion meee eer the notice is given within the prescribed time 
and in the prescribed mode by a person authorised by this Act to give 
the notice, forthwith make an entry of the birth or death in the proper 
register book : 

Provided that—— 

(a) if he has reason to believe the notice to be in any respect 
false, he may refuse to register the birth or death until he receives an 
order from the Judge of the District Oourt directing him to make the 
entry and prescriving the manner in which the entry is to be made ; 


(5) he shall not enter in the register the name of any person as 
father of an illegitimate child, unless at the request of the mother and 
of the person acknowledging himself to be the father of the child. 

Persons authorised to 20. Any of the following persons may 
give notice of birth. give notice of a birth, namely :— 

(a) the father or mother of the child ; 

(b) any person present at the birth ; 

(c) any person occupying, at the time of the birth, any part of 
the house wherein the child was born and having knowledge of the 
child having been born in the house ; 

(@) any medical practitioner in attendance after the birth and 
having personal knowledge of the birth having ocearred ; 

(e) any person having charge of the child. 

Persons: anthociesd: to 21. Any of the following persons may 
give notice of death. give notice of a death, namely :— 

(a) any relative of the deceased having kuowledge of any of the 
particulars required to be registered concerning the death ; 

(6) any person present at the death ; 

(c) any person occupying, at the time of the death, any part of 
the house wherein the death occurred and having knowledge of the 
deceased having died in the house ; 
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(2) any person in attendance during the last illness of the de- 
seased ; 
(e) any person who has seen the body of the deceased after death. 
92. (1) When an entry of a birth or death has been made by 
Haley ot birth oe death the | Registrar of Births and Deaths under 
be ‘signed by person section 19, the person giving notice of the 
BIER HEEICe: birth or death must sign the entry in the re- 
gister in the presence of the Registrar. 
(2) Until the entry has been sosigned, the birth or death shall 
not be deemed to be registered under this Act. 


(3) When the birth of an illegitimate child is registered, and the 
F mother and the person acknowledging himself to be the father of the 
child jointly request that that person may be registered as the father, 
the mother and that person must both sigu the entry in the register 
in the presence of the Registrar. 
23. Tha Registrar of Births and Deaths shall, on application 
ee Eee eae made at the time of registering any birth or 
'yayiatration of birth or death by the person giving notice of the birth 
death. or death, and on payment by him of the pres- 
cribed fee, give to the applicant a certificate in the prescribed form, 
signed by the Registrar, cf having registered the birth or death, 


94. (1) Every Registrar of Births and Deaths in British India 

shall send to the Registrar-General of Births 

Daty of Rogisirars 98 @ Deaths, aod Marriages for the territori ith- 

rending cerdtied copies of , ges tor the territories with 

entries in register books in which the local area or class for which he is 

ty Registcar-General, . , ; ‘ 

appointed is situate or resides, at the pres- 

cribed intervals, a true copy certified by him, 

in the prescribed form, of all the entries of births and deaths in the 
register book kept by him since the last of those intervals : 

Provided that in the case of Registrars of Births and Deaths who 
are clergymen of the Churches of England, Rome, and Scotland, the. 
Registrar may, if so directed by his ecclesiastical superior, send the 
certified copies in the first instance to that superior, who shall send 
them to the proper Registrar-General of Births, Deaths, and Marriages. 

In this sub-section Church of England” and “Church of Scotland’ 
mean the Charch of England and the Church of Scotland as by law 
established respectively ; and “Church of Rome” means the Charch: 
which regards the Pope of Rome as its spiritual head. 

(2) The provisions of suh-section (1) shall apply to every Re- 
gistrar of Births and Deaths in the dominions of any Prince or State 
in India in alliance with Her Majesty, with this modification that the 
certified copies referred to in that snb-section shall be sent to such. 
one of the Registrars-General of Births, Deaths and Marriages as the 
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Governor-General] in Council, by notification in the Gazette of India, 
appoints in this bebalf. 

25. (1) Every Registrar of Births and Deaths shall, on payment 

Searches and copiesof Of tho prescribed fees, at all’reasonable times, 
entries in register books. allow searches to be made in the register books 
kept by him, and give a copy of any entry in the same. 

(2) Every copy of an entry in a registrar book given undor this 
section shall be certified by the Registrar of Births and Deaths, and 
shall be admissible in evidence for the purpose of proving the birth 
or death to which the entry relates. 

26. Notwithstanding anything in section 19, the Governor-Gene- 

, ral in Council may make rules authorizin 
aap ie ere ure ser Registrars of Brithe and Deaths, on eaalius 
births and deaths. and in circumstances to be specified in the 
rules, to register births and deaths occurring outside the local areas or 
classes for which they are appointed. 

D.—Penaliy for False Information. 
27. Inany person wilfully makes, or causes to be made, for the 
Penalty for wilfully giv- Purpose of being inserted in any register of 
ing false information. births or deaths, any false statement in connec- 
tion with any nvtice of a birth or death under this Act, he shall be 
punished with imprisonment for a term which may extend to three 
years, or with fine, or with both. 
E.— Correction of Errors. 
28. (1) If it is proved to the satisfaction of a Registrar of Births 
Correction of entry in and Deaths that any entry of a birth or death 
register ofbictha ordeaths. in any register kept by him under this Act is 
erroneous in form or substance, he may, subject to such rules as may 
be made by the Governor-General in council with respect tothe con- 
ditions and circumstances on and in which errors may be corrected, 
correct the error by entry in the margin, withoat any alteration of the 
original entry, and shall sign the marginal entry and add thereto the 
date of the correction. 

(2) If a certified copy of the entry has already been sent to the 
Registrar-General of Births, Deaths and Marriages, the Registrar of 
Births and Deaths shall make and send a separate certified copy of the 
original erroneous entry and of the marginal correction therein made. 





CHAPTERIYV. 
AMENDMENT OF MannracE Acts. 
: 29. After section 18 of Act II of 1872 (0 
f ot : ae. : 
roigaicor ay 18, Act IIT of provide a form of marriage tn certain cases) the 
1878. following section shall be inserted namely :— 
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“18A. The Registrar shall send to the Hegistrar-General of 
Transmission of certifed Births, Deaths and Marriages for the territori- 
da a her es within which his district is situate, at such 
the Begistrar-General Bir. intervals as the Governor-General in Council, 
ths, Deaths and Marriages. from time to time, directs, a trae copy certifi- 
ed by him, in such form as the Governor-General in Oouncil, from time 
to time, preacribes, of all entries made by him in the_said marriage- 
certificate book since the last of such intervals.” 


_ $0. Inthe Indian Christian Marriage 
dis cueissaa Mariage Ae Act 1872, the following amendments shall be 
1878. made namely :— 


(a) at the end of section 3, the words “ ‘Registrar-General of Births, 
Deaths and Marriages’ means a Registrar-General of Births, Deaths and 
Marriages appointed under the Births, Deaths and Marriages Registra- 
tion Act, 1886,” shall be added ; 


(b) for the words “ Secretary to the Local Government,” whether 
they occur, and‘for the words “ Secretary to a Local Government” in 
section 79, the words “‘Registrar-General of Births, Deaths and Marri- 
ages” shall be substituted ; 

(c) for the words “at such places as the Local Government directs” 
in section 62 the words “‘in the office of the Registrar-General of Births, 
Deaths and Marriages for the territories of the Local-Government by 
which the person who keeps the register book was licensed”’ shall be 
substituted ; and 


(d) in section 81, after the words “ Registrar-General of Births, 
Deaths and Marriages” the words “ in England” shall be added. 


Aadition-ot ‘naw section $1. After section 8 of the Parsi Marriage 
pace Ee the en and Divorce Act, 1865, the following section 
ss. COCO Act shall be inserted, namely :— 


“8A. Every Registrar, except the Registrar appointed by the 
Travemission of certified Chief Justice of the High Court of Judicature 
copies of certificate inmar- gt Bombay, shall, at such intervals as the Go- 
General of Births, Death, vernor-General in Council from time to time 
and Marriages. directs, send tothe Registrar-General of Births, 
Deaths and Marriages for the territories administered by the Local Gov- 
ernment by which he was appointed a true copy certified by him, in 
such form as the Governor-General, from time to time, prescribes, of 
all certificates entered by him in the said register of marriages since 


the laat of such intervals. 


836 —-« BEGISTRATION OF BIRTH, &. —([Sros. 32-34, 


CHAPTER V. 
SpgciaL Provisions as TO CERTAIN BXIsTING RegisTeRs. 
32. If any person in British India, or in the dominions of any 
Permission to persons ince of State in [ndia in alliance with Her 
having custody of certain Majesty, as for the time being the custody of 
records to send them with A ‘ . 
in one year to Registrar- S0Y register or record of birth, baptism, nam- 
General. ing, dedication, death or burial of any persons 
of the classes referred to in section 11, sub-section (1), or of any re- 
gister or record of marriage of any persons of the classes to which Act 
III of 1872 or the Indian Christian Marriage Act, 1872, or the Parsi 
Marriage and Divorce Act, 1865, applies, and if such register or record 
has been made otherwise than in performance of a duty specially en- 
joined by the law of the country in which the register or record was 
kept, he may, “at any time before the first day of April, 1891,”* send 
the register or record to the office of the Registrar-General of Births, 
Deaths and Marriages for the territories within which he resides, or, if 
he resides within the dominions of any such Prince or State as afore- 
gaid, to such one of the Registrars-General as aforesaid, as the Govern- 
or-General in Council, by notification in the Guzette of India, directs in 
this behalf. 

$3. (1) Tne Governor-General in Council may appoint so many 

Appointment of Commie: persons as he thinks fit to be Commissioners 
sioners to examino regis. for examining the registers or records sent to 
ters. the Registrar-General of Births, Deaths and 
Marriages under the last foregoing section. 

(2) The Commissioners so appointed shall hold office for such 
period as the Governor-General in Council, by the order of appointment, 
or any subsequent order, directs. 

$4. (1) The Commissioners appointed under the last foregoing 
section shall inquire into the state, custody and 
authenticity of every such register or record 
as may be sent to the Registrar-General of Births, Deaths and Mar- 
riages under section 82 ; 

and shall deliver to the Registrar-General a descriptive list or des- 
oriptive lists of all such registers or records, or portions of registers or 
records, as they fined to be accurate and faithful. 

(2) The list or lists shali contain the prescribed particulars and re- 
fer to the registers or records, or to the portions of the registers or re- 
cords, in the prescribed manner. 

(8) The Commissioners shall also certify in writing, upon some 
part of every separate book or volume containing avy such register or 
record, or portion of a register or record, as is referred to in any list 


* Added bv Act XVI of 


Duties of Commissioners. 
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or lists made by the Commissioners, that it is one of the registers or 
records, or portions of registers or records, referred to in the said list 
or lists. 

35. (1) Subject to the payment of the prescribed fees, the desorip- 

tive list or lists of registers or records, or por- 

by comnimiotes aad tions of registers or records, delivered by the 

 “eertified copies of Qommissioners to the Registrar- General of 

Births, Deaths and Marriages shall be, at all 

reasonable times, open to inspection by any person applying to inspeot 

it or them, and copies of entries in those registers or records shall be 
given to all persons applying for them. 

(2) A copy of an entry given under this section shall be certified 
by the Registrar-General of Births, Deatha and Marriages, or by an 
officer or person authorized in this behalf by the Local Government, 
and shall be admissible in evidence for the purpose of proving the birth, 
baptism, naming, dedication, death, burial or marriage to which the 
entry relates. 

“35A. (1) The Governor-General in Council, if he thinks fit, may, 

ee TL) notification in the Gazette of India, appoint 
al cummissiona for purpos- More comm ssioos than one for the purposes of 
es of this Chupter. this Chapter, each such commission consisting 
of so many and such members as he may, by a like notification, nomi- 
nate thereto by name or by office, and having its functions restricted to 
:the disposal, under this Act and rules thereunder, of the registers or 
registers or records sent under section 32 to such Registrar-General or 
Registrars-General as the Governer-General in Council may, by a noti- 
fication, specify in this behalf. 

(2) If more commissions than one are appointed in exercise of 
|the power conferred by sub-section (1), then references in this Act to 
jhe Commissioners shall be construed as references’ to the members 
Jeonstitating a Commission so appointed.’* 





CHAPTER VI. 
RULES. 

Bawek- Fee: Rovecnok 36. In addition to any other power to 
General in Councilto make make rules,impliedly or expressly conferred by 
one this Act, the Governor - General in Council 

may make rules— 
(a) to fix the fees payable ander this Act ; 
(5) to prescribe the forms required for the purposes of this Act ; 
(c) to prescribe the time within which, and the mode in which, 
Persons authorized under this Act to give notice of a birth or death to 
a Registrar of Births and Deaths most give the notice ; 


* Added by Act XVI of 1890, sec, 2. 
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. (d) to preacribe the registers to be kept and the form and manner 
in which Registrars of Births and deaths are to register births and 
deaths under this Act, and the intervals at which they are to send to 
the Registrar-General of Births, and Deaths and Marriages true copies 
of the entries of births and deaths in the registers kept by them ; 

(ce) to prescribe the partionlars which the descriptive list or lists to 
be prepared by the Commissioners appointed under Chapter V are to 
contain, and the manner in which they are to refer to the registers or 
records, or portions of registers or records, to which they relate ; 

(f) to prescribe the onstody in which those registers or records, 
are to be kept ; and 


(g) generally to carry out the purposes of this Act. 


37. (1) The Governor-General in Connoil shall, before making 
Procedure for making ules under this Act, publish a draft of the pro- 
and publication of rules. posed rules in such manner as may, in his opi- 
nion, be sufficient for the information of persons likely to be affected 
thereby. 
(2) There shall be published with the draft a notice specifying a 
date at or after which the draft will be taken into consideration. : 


(8) The Governor-General in Council shall receive and consider 
any objection or suggestion which may be made by any person with 
respect to the draft before the date so specified. 

(4) Every rule made under this Act shall be published in the 
Gazette of India, and the publication in the Gazette of India of a rule 
purporting to be made under this Act shall be conclusive evidence that 
it has been duly made. 


[ 859 J 
. REGISTRATION OF SOCIETIES. 
ACT No. XXI. OF 1860. 


Passep on THE 2lar May 1860. 
An Act for the Registration of Literary, Scientific, and Oharitable Societies. 
Wueeras it is expedient that provision should be made for im- 
pecs proving the legal condition of societies esta- 
blished for the promotion of literatare, science, 
or the fine arte, or for the diffusion of usefal knowledge, or for chari- 
table purposes ; It is enacted as followa :— 

1. Any seven or more persons associated for any literary, scienti- 
Bocieties formed by me- ic, or charitable purpose, or for any such pur- 
pants - association pose as is described in section 20 of this Act, 
eee erent: may, by subscribing their names to a memo- 
ndom of association, and filing the same with the Registrar of Joint- 

tock Companies,* form themselves into a society under this Act. 


Memorandum of associa- 2. The memorandum of association shall 
a: contain the following things (that is to say),— 
the name of the soceity; 

the objects of the socvity; 

the names, addresses, and occupations of the governors, council, di- 

rectors, committee, or other governing body to whom, by the rules of 
the soceity, the management of its affiairs ie entrusted. A copy of the 
rules and regulations of the soceity, certified to be a correct copy by 
not less than three of the members of the governing body, shall be filed 
with the memorandum of association. 

3. Upon such memorandum and certified copy being filed, the re- 
Registration. gistrar shall certify under his hand that the 
Foes. soceity is registered under this Act. There shall 

paid to the registrar for every such registration a fee of fifty rupees, 
or such smaller fee as the Governor-General of India in Council may 
from time to time direct ; and all fees eo paid shall be accounted for to 
Government. 

4. Once in every year, on or before the fourteenth day succeed- 
Annual list of managing ing the day on which, according to the rules 
ndy to be filed. of the society, the sana general meeting of 

ihe society i is held, or, if the rules do not provide for an anoual general 

lneeting, i in the month of January, 8 list shall be filed with the Regis- 
tar of Joint-stock Companies of the names, addresses, and occapations 
if the governors, council, directors, committee, or other governing body. 
= — with the management of the affiaira of the soceity. 


rtain words referring to Act XIX. of 1857, which ae a by Act XVI. 
of 1874, have been omitted. See now Act VI. of 1883, sec. 265 
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§ The property, moveable and immoveable, belonging to a s0- 
Property of soceity how ciety registered under this Act, if not veatell 
vested. in trustees, shall be deemed to be vested, for 
the time being, in the governing body of such society, and in all pro- 
ceedings, civil and criminal, may be described as the property of the 
governing body of such society by their proper title. 


6. Every society registered under this Act may sue or be sued in 
Bnite by and sgeinst so- the name of the president, chairman, or prin- 
cieties. cipal secretary, or trustees, as shall be deter- 
mined by the roles and regulations of the society, and, in default of 
such determination, in the name of such person as shall be appointed 
by the governing body for the occasion : Provided that it shal\be com- 
petent for any person having a claim or demand against the society to 
sue the president or chairman, or principai secretary or the trustees” 
thereof, if on application to the governing body some other officer or 
person be not nominated to be the defendant. 


%. No suit or proceeding in any Civil Court shall abate or discon- 
tinue by reason of the person by or against 
whom such suit or proceedings shall have been 
brought or continued dying or ceasing to fill the character in the name 
whereof he shall have sued or been sued, but the same suit or proceed- 
ing shall be continued in the name of or against the successor of 
such person. 


8. Ifa jadgment shall be recovered against the person or officer 
Enforcement of judge named on behalf of the society, sach judgment 
ment against soceity. shall not be put in force against the property, 
moveable or immoveable, or against the body of such persou or officer, 
but against the property of the society. 


Buits not to abate. 


The application for execution shall set forth the judgment, the fact 
of the party againat whom it shall have been recovered having sued or 
having been sued, as the case may be, on behalf of the society only, and 
shall require to have the judgment enforced against the property of 
the sooeity. 


9. Whenever by any bye-law duly made in accordance with the} 
Recovery of penalty ac. rules and regulations of the society, or, if the; 
cruing under bye-law. rales do not provide for the making of bye-. 
laws, by any bye-law made at a general meeting of the members of the 
society convened for the purpose (for the making of which the concur- 
rent votes of three-fifths of the members present at such meeting shal] 
be necessary), and pecaniary penalty is imposed for the breach of avy 
rale or bye-law of the society, euch penalty, when accrued, may be re- 
covered in any Court having jurisdiction where the defendant shall 
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reside, or the society shall be sitaate, as the governing body thereof 
shall deem expedient. 


10. Any member who may be in arrear of a subscription whioh, 
Members liable to be sued according to the rules of the society, he is 
of Strep ESre: bound to pay, or who shall possess himself of 
or detain any property of the society in a manner or for a time contrary 
to such roles, or shall injure or destroy any property of the society, may 
be sued for such arrear or for the damage accruing from such detention, 
injary, or destraction of property in the manner hereinbefore provided. 


Bat if the defendant shall be successful in any suit or other pro- 

ceeding brought against him at the instance of 

defendant ot a cate the society, and shall be adjudged to recover 

od. his costs, he may elect to proceed to recover 

the same from the officer in whose name the 

suit shall be brought, or from the society, and in the latter case shall 

have process against the property of the said society in the manner 
above described. 


11. Any member of the society who shall steal, purloin, or em- 
Membara guilty offences bezzle any money or other property, or wil- 
papishable as strangers. fully and maliciously destroy or injure any 
property of such society, or shall forge any deed, bond, security for 
money, receipt, or other instrument whereby the funds of the society 
may be exposed to loss, shall be subject to the same prosecution, and, 
if convicted, shall be liable to be punished in Jike manner as any per- 
son not a member would be subject and liable to in respect of the like 
offence, 


12. Whenever it shall appear to the governing body of any society 
Sacciise. | ceatlent 4c registered under this Act, which has been es- 
alter, ettend, or abridge tablished for any particular purpose or purpo- 
their parposes. ses, that it is advisable to alter, extend, or 
abridge such purpose to or for other purposes 
within the meaning of this Act, or to amalgamate such society either 
wholly or partially with any other society, sach governing body may 
submit the proposition to the members of the society in 9 written or 
printed report, and may convene a special meeting for the consider- 
ation thereof according to the regulations of the society ; 


but no such proposition shall be carried into effect unless such re- 

port shall have been delivered or sent by post to every member of the 

Bociety ten days previous to the special meeting convened by the gov- 

erning body for the consideration thereof, nor unless such proposition 

Shall have been agreed to by the votes of three-fifths of the member- 
i 108 
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delivered in person or by proxy, and confirmed by the votes of three 
fifths of the members present at a second apecial meeting convened by 
the governiug body at an interval of one month after the former meet- 
ing. 
13. Any number not less than three-fifths of the members of any 
sas . : society may determine that it shall be dissoly- 
de clstles sed edjeceanat ed, and thereupon it shall be dissolved forth- 
of their affairs, with, or at the time then agreed upon, and all 
necessary steps shall be taken for the disposal 
and settlement of the property of the society, its claims and liabilities, 
according to the rules of the said society applicable thereto, if any, 
and, if not, then as the governing body shall find expedient, provided 
that, in the event of any dispute arising among the said governing 
body or the members of the society, the adjustment of its affairs shall 
be referred to the principal Court of original civil jurisdiction of the 
district in which the chief bnilding of the society is situate ; and the 
Court shall make such order in the matter as it shall deem requisite : 


Provided that no society shall be dissolved unless three-fifths of 
the members shall have expressed a wish for 
such dissolution by their votes delivered jn 
person, or by proxy, at a general meeting convened for the purpose: 


Aasent required. 


Provided that, whenever the Government is a member of, or a con- 
tributor to, or otherwise interested in, any 
society registered under this Act, such society 
shall not be dissolved without the consent of Government. 


Government consent. 


14. Ifupon the dissolution of any society registered under this 
Upon a dissolution no Act there shall remain, after the satisfaction 
member to receive profit. of all its debts and liabilities, and property 
whatsoever, the same shall not be paid to or 
distributed among the members of the said society or any of them, but 
shall be given to some other society, to be determined by the votes of 
not less than three-fifths of the members present personally or by 
Clauee not to apply to proxy at the time of the dissolution, or, in 
joint-stock Companies. default thereof, by such Court as aforesaid : 
Provided, however, that this clause shall not apply to any society which 
shall have been founded or established by the contributions of share 
holders in the nature of a Joint-stock Company. 


15. For the purposes of this Act, a member of a society shall be 
a person who, having been admitted therein 
according to the rules and regulations there- 
of, shall have paid a subscription, or shall have signed the roll or list 


Member defined. 
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of members thereof, and shall not have resigned in accordance with 

oe such rales and regulations ; but jn all proceed- 

a aie a a ings under this Act no person shall be entitled 

to vote or be counted as a member whose subscription at the time shail 
have been in arrear for a period exceeding three months. 

16. The governing body of the society shall be the governors, 
council, directors, committee, trustees, or other 
body to whom by the rules and regulations of 
the society the management of its affairs is entrusted. 


Governing body defined. 


17. Avy company or society established for a literary, scientific, 
Registration of societies. OF Charitable purpose, and registered under 
formed before Act. Act XLIII. of 1850,* or avy such society 
stablished and constituted previously to the passing of this Act, but 
ot registered under the said Act ALILI. of 1850,* may at any time 
hereafter be registered as a society under this Act ; subject to the pro- 
visu that no such company or society shall be 
Pease ened: registered under this Act unless an assent to its 
being so registered has been given by three fifths of the members 
- esent personally, or by proxy, at some general meeting convened 
Hor that purpose by the governing body. 

In the case of a company or society registered under Act XLIII. 

of 1850,* the directors shall be deemed to be such governing body. 


In the case of a society not so registered, if no such body shall have 
been constituted on the establishment of the society, it shall be compe- 
tent fur the members thereof, upon due notice, to create for itself a 
governing budy to uct for the society thenceforth. 


18. In order to any such society as is mentioned ‘in the last pre- 

RicivaacieieadaHinian: ceding section obtaining registry under this 

morandam &c., with Re. Act, it shall be sufficient that the governing 

sa of Jvint stock-Com- body file with the Registrar of Joint-stock 

Companiesf a memorandum showing the name 

of the society, the objects of the society, and the names, addresses, and 

occupations of the governing body, together with a copy of the rules 

; and regulations of the suciety certified as provided in section 2, anda 

i copy of the report of the proceedings of the general meeting at which 
+ the registration was resolved on. 

19. Any person may inspect all documents filed with the registrar 

I under this Act on payment of a fee of one rupeo 

Sepection er gocament®s. foeeech inspection; and any person may re- 


yt Lo 


ie 





* Repeuled by Act X. of 1866. sec. 219. 
¢ Certain words referring to Act XIX. of 1857, which were repealed by Act XVI. of 
. 1874, have been omitted. See now Act VI. of 1882, sec. 265. 


wes 
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quire a copy or extract of any document, or any part of any document, 

Certified copies. to be certified by the registrar, on payment of 

two annas for every hundred words of such 

copy or extract ; and such certified copy shall be prima-facie evidence 
of the matters therein contained in all legal proceedings whatever. 


20. The following societies may be registered under this Act: 

To what societies Act ap- charitable societies, the military orphan funds 
Plies. or societies established at the several presiden- 
cies of India, societies established for the promotion of science, liter- 
ature, or the fine arts, for instruction, the diffusion of useful knowledge, 
the foundation or maintenance of libraries or reading-rooms for general 
use among the members or open to the public, or public museums and 
gallaries of paintings and other works of art, collections of natural his- 
tory, mechanical and philosophical inventions, instruments, or,desigus. 


[ 865] 
INDIAN COMPANIES ACT. 
ACT No. VI. OF 1882. 


Passed ON THE 24TH Fesruary 1882. 
(As amended up to date.) 


An Act for the incorporation, regulation, and winding-up of Trading 
Companies and other Associations.* 
Wnhenrzas it is expedient to amend the law relating to the incor- 





Preamble. poration, regalation, and winding-up of Trad- 
ing Companies and other Associations; Itis hereby enacted as follows:—~ 
PRELIMINABY, 

1. This Act may be cited as ‘“‘The Indian 
eee eee Companies Act, 1882 : 


It shall come into force on the first day of May 1882; and the time 
at which it comes into force is hereinafter re- 
ferred to as the commencement of this Act. 

2. On and from the commencement of this Act, the Indian Com- 

Repeal of Act X. of panies Act, 1866, shall be repealed. But such 
1f06. repeal shall not affect. 

(a) the incorporation of any Company registered under the said 
Act orany Act thereby repealed ; 

(b) any right or privilege avquired, or liability incurred, under the 
said Act or any Act thereby repealed ; 

(c) table B in the schedule annexed to Act No. XIX. of 1857,4 or 
any part thereof, so far as the same applies to any Company existing 
at the time of the commencement of this Act. 

And all references to the said Indian Companies Act, 1866, in Aots 
“r Regulations passed before the commencement of this Act, shall be 
tead as if made to this Act ; and all rnies made, fees directed, resolu- 
sons passed, and other things duly done under the same Act, shall be 
Jeemed to be respectively made, directed, passed, and done under this 
Act ;and all Companies under the same Act shall be deemed to be 
7ompanies under this Act. 


Commencement. 


3. Inthis Act, unless there be some- 
thing repugnant in the subject or contest, 
‘* Insurance-Company” means a Company that carries on the busi- 
ietecn es , Bess of insurance either solely or in common 
Mneeswompany + with any other business or businesses ; 


Interpretation: clause. 


: * This Act is, toa great extert, a re-enactment of Act X. of 1866, which was trans: 
sribed chiefly from 25 and 26 Vic., c. 89. 
t Repealed by Act X. of 1966, sec. 219, and Seb.{ III. 
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Court” means the principal Civil Court of original Jurisdiction 
in a district, and includes the High Court in 
the exercise of its ordinary original civil juris- 
diction ; 
“ District Court” means the principal Civil Court of original jaris- 
diction in a district, but does not include the 
High Court in the exercise of its ordinary 
original civil jurisdiction. 


& Court ;” 


* District Court.” 


4. No Gompany, Association, or Partnership consisting of more 
Prohibition of partner- than ten persons, shall be formed for the pur- 
ships exceeding certain pose of carrying on the business of banking, 
nuraber. unless it is registered asa Company under this 
Act, or is formed in pursuance of an Act of Parliament, or some other 
Act of the Governor-General in Council, or by Royal Charter or Let- 
ters Patent ; and no Company, Association, or Partnership consisting 
of more than twenty persons shall be formed for the purpose of carrying 
on any otber business that has for its object the acquisition of gain by 
the Company, Association, or Partoership, or by the individual mem- 
bers thereof, unless it is registered asa Company under this Act, or 
is formed in pursuance of some other Act, or of Letters Patent. 


Note. 


Tn 1870 afund was formed by a number of persons over 20 in num- 
ber, the object, being according to the prospectus and rules to provide for 
the widows, childern, and othor relatives of the subscribers, The ma- 
nagement was vested in a Board of Directors elected by the subscribers 
from amongst their own number. Subscriptions at fixed rates according 
to tables were paid by the subscribers to secure the provision of pensions 
for their widows, childron, and -rclatives, The monies s0 subscribed were 
invested in Government 4 per cent. securities, and in the course of :manage- 
ment a large reserve fund was accumulated and so invested, the interest 
annually payable in respect of which amounted in the year 1888 to upwards 
of Rs. 64,000, but there was nothing to show that such reserve was larger: 
than sound principles of management required. The rules provided for 
abatements of subscriptions according to a graduated scale, which might be 
granted or withheld from ycarto year by the Directors according to their 
Opinion as to the condition of the fund, A subscriber to the fund was ander 
no objection to continue his subscription, but might stop it at pleasure, sub- 
ject in certain contingencies to forfeiture of the benefit of past payments, 

ines were also provided for unpunctuality in payments of subscriptions. 
It was contended that the subscribers formed an association which required 
registration under section 4 of the Indian Companies Act, inasmuch as they 
carried on business having for its object the acquisition of gain by the as- 
sociation, or the individual members thereof, as the subscribers must bo 
taken to cohtemplate the ordinary consequences of their acts and the for-_ 
feitures, fines, and large and increasing reserve fand constituted “pain.” 
Semble that these did not constitute gain. But held that whether they did . 
or not, no business was carried on having for its object the acquisition of 
gain by the association or the individual members thereof. The subscribers 
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to the General Family Pension Fund are not a company, association, or part- 
nership, formed for the purpose of carrying on business that has for its 
object the acquisition of gain by the company, association, or sorbose f or 
by the individual members thereof, within the meaning of section 4 of the 
Indian Companies Act. Where the substantial purpose of an association 
is not to carry on a business for gain, the fact that gain, may socrue- 
incidentally or may arise from merely subsidiary provisions, does not make 


registration necessary,—I. L. R., 17 Cal, 786. 
5. This Act is divided into nine Parts, 


ey rere relating to the following subject matters :— 

The yirst Part—to the constitation and incorporation of Companies 
fand Associations under this Act ; 

The second Part—to the distribution of the capital and liability 
of members of Companies and Association under this Act ; 

The third Part—to the management and administration of Com- 
‘panies and Associations under this Act ; 

The fourth Part—to the winding-up of Companies and Associa- 
tions ander this Act ; 

The fisth Part—to the registration-office ; 

The sizth Part—to the application of this Act to Companies re- 
Egistered under Act No. XIX. of 1857* (for the incorporation and re- 
igulation of Joint Stock Companies and other Associations, either with or 
‘reithoul limited liability of the members thereof), and Act No. VII. of 

‘(to enable Joint Stock Banking Companies to be formed on the prin- 

‘of limited liability), or either of them ; 

The seventh Part—to Companies authorized to register under this 

Act ; 
The eighth Part—to the application of this Act unregistered Com- 


panies ; 
The ninth Part—to miscellaneous provisions. 
——>———— 
PART I. 


CONSTITCTION AND INCORPORATION OF CoMPANIES AND ASgOCIATIONS 
UNDER THIS ACT. 
Memorandum of Association. 
6. Any seven or more persons associated for any lawful purpose 
Mode of forming Com. ™ay, by subscribing their names to a memoran- 
aa dum of association and otherwise complying 
with the requisitions of this Act in respect of registration, form an ine 
corporated Company with or withont limited liability. 
Ezplanation.—Foreigners are persons within the meaning of this 
section, althongh the whole or apy part of the business of the pro- 
posed Vompany is intended to be transacted out of British India, 


® Repeuled by Act X. of 1866, sec. 219, aud Sch. III. Table B, however, remaing in 


force.—See s. 3, cl. ¢, Supra. 
t Repealed by Act X. of 1866, sec. 219, and Sch. III. 
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7. The liability of the members of a Company formed under this 
Mode of limiting liabitity Act may, according to the memorandum of as- 
of members. sociation,be limited either to the amount, if any, 
unpaid on the shares respectively held by them, or to such amount as 
the members may reapectively undertake by the memorandum of as- 
sociation to contribute to the assets of the Company in the event of 
its being wound up. 
Where a Company is formed as a Limited Company, the liability 
Directorawith unlimited of the directors or managers of such Company, 
liability. or of the managing director, may, if so provid- 
ed by the memorandum of association, be unlimited. 
8. Where a Company is formed on the principle of having the 
Memorandum of associ. Jiability of its members limited to the amount 
ation of a Company limited unpaid on their shares, hereinafter referred to 
ae as a Company limited by shares, the memoran- 
dum of association shall contain the following things (that is to say):— 
(a) the name of the proposed Company with the addition of the 
word “limited” as the last word in such name ; 
(5) the part of British India in which the registered office of the 
Company is proposed to be situate ; 
(c) the objects ‘or which the proposed Company is to be established ; 
(d) a declaration that the liability of the members is limited ; 
(e) the amount of capital with which the Company proposes to be 
registered divided into shares of a certain fixed amount : 
Subject to the following regulations :— 
( f) that no subscriber shall take leas than one share ; 
(g) that each subscriber of the memorandum of association shail 
write opposite to his name the number of shares he takes, 
9. Where a Company is formed on the principle of having the li- 
Memorandum of associ: bility of its members limited to such amount 
ation of a Company limit- as the members respectively undertake to con- 
ony Soares tribute to the assets of the Company in the 
event of the same being wound up (hereinafter referred to as a Com- 
pany limited by guarantee), the memorandum of association shal) con- 
tain the following things (that is to say) :— 
(a) the nemo of the proposed Company, with the addition of the 
word “limited” asthe last word in such name; 
(6) the part of Britieh India in which the registered office of the 
Company is proposed to be situate; 
(c) the ebjects for which the proposed Company is to be established ; 
(@) a declaration that each member undertakes to contribute to 
the assets of the Company, in the event of the same being wound up 
duriug the time that he is a member, or within one year afterwards, 
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for payment of the debts and liabilities of the Company contracted be- 
fore the time at which be ceases to be a member, and of the costs, 
charges, and expenses of winding-up the Company, and for the ad- 
justment of the rights of the contributories amongst themselves, such 
amount as may be required, not exceeding a specified amount. 


10. Where a Company is formed on the principle of having no 
Memorandum of associae limit placed on the liability of its members 
tion of an unlimited (hereinafter referredto as an anlimited Com- 
Company. pany), the memorandam of association shall 
contain the following things (that is to say) :— 
(a) the name of the proposed Company ; 
(b) the part of British [India in which the registered office of the 
Company is proposed to be situate; 
(c) the objects for which the proposed Company is tobe esta- 
blished. 
11. The memorandam of association shall be signed by each suba- 
Signature and effect of CTiber in the presence of, and be attested by, 
memorandum ,of associa- one witness at the least. It shall, when regis- 
oe tered, bind the Company and the members 
’ thereof to the same extent as if each member had subscribed his namp 
: thereto, and there were in the memorandum contaived, on the purt of 
‘himself, his heirs, executors, and administrators, acontract to observe 
all the conditions of such memorandum subject to the provisions of this 
: Act. 
12. <Any Company limited by shares may so far modify the condi- 
x. Power of certain Com- tions contained in its memorandam of essocia- 
panies to alter memoran- tion, if authorized to do so by its regulations 
pore erercnnset as originally framed, or as altered by special re- 
solation in manner hereinafter mentioned, as to increase its capital, by 
he issue of new shares of such amount as it thinks expedient, or to 
‘consolidate and divide ‘‘s capital into shares of larger amount than its 
‘existing shares, or to cuavert its paid-up shares into stock ; but, save 
‘as aforesaid, and save as hereinafter provided, no alteration shall be 
nade by any Company in the conditions contained in its memoran- 
dum of association. 


Reduction of Capital and Shares. 

13. Any Company limited by shares may, by special resolution, 
,. Power to Company tore- 80 far modify the conditions contained in ite 
jduce capital. memorandum of association, if authorized so to 
ido by its regulations as originally framed, or as altered by special re- 
‘solution, as to reduce its capital ; but no such resolution for reducing 
‘the capital of any Company shall come into operation until an order of 
| ir 109 
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the Court is registered by the Registrar of joint-atock Companies, as 
is hereinafter mentioned. | 

Haplanation I.—The word “ capital’’ includes paid-up capital. 

Eplanation II.—The power to reduce capital conferred by this 
section includes a power to cancel any lost capital, or any capital un- 
represented by available assets, or to pay off any capital which may 
be in excess of the wants of the Company ; and paid-up capital may 
be reduced either with or without extinguishing or reducing the 
liability (if any) remaining on the shares of the Company; and, to the 
extent to which such liability in not extinguished or reduced, it shall be 
deemed to be preserved, notwithstanding anything hereinafter con- 
tained. 


14. The Company shall, after the date of the passing of any epe- 
Company Ao ail aad cial resolution for reducing its capital, add to 
reduced” to its name for a its name, until such date as the Court may fix, 
limited period. the words “and reduced,’ as the last words in 
its ‘name, and those words shall, until such date, be deemed to be part 
of the name of the Company. 


15. A Company which has passed a special resolution for reducing 
its capital may apply to the Court by petition 
Gears oe necaee anne for sceedes sonbraiie the seducilon aaa on 
ing redaction. the hearing of the petition, the Court, if satis- 
fied that, with respect to every creditor of the Company who, under the 
provisions of this Act, is entitled to object to the redaction, either his 
consent to the reduction has been obtained, or his debt or claim ha 
been discharged or has determined, or has been secured as hereinafter™: 
provided, may make an order confirming the reduction on such terms and 
subject to such conditions as it deems fit. 


When the reduction does not involve either the diminution of any 
liability in respect of unpaid capital, or the payment to any shareholder 
of avy paid-up capital, the creditors of the Company shall not, unless 
the Court otherwise directs, be entitled to object, or required to consent, 
to the reduction ; and it shall not be necessary, before the presentation 
of any petition under this section, to add, and the Court may, if it thinks 
fit soto do, dispense with the addition of, the words “and reduced,” as 
mentioned in section fourteen, 


In any case that the Court thinks fit so to do, it may require the 
Company to publish, in such manner as the Court thinks fit, the reasons 
for the reduction or such other information regarding the same as the 
Court may think expedient with a view to give proper information to 
the public in relation to such reduction, and, if the Court thinks fit, 
the cause which led thereto, 
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16. Where a Company proposes to redace its capital, every cre- 
ditor of the Company who, at the date fixed 
etna aud tee of by the Court, is entitled toany debt or claim 
objecting creditors to be which, if that date were the commencement 
aaa Basi of the winding-up of the Company, would be 
admissible in proof against the Company, shall be entitled to object to 
the proposed reduction, and to be entered in the list of creditors who 
are so entitled to object. 

The Court shall settle a liat of such creditors, and for that purpose 
shall ascertain as far as possible, without requiring an application from 
any creditor, the names of such creditors and the nature and amount 
of their debts claims, and may publish notices fixing a certain day or 
days within a creditors of the Company who are not entered on 
the list are ., claim to be so entered, or to be excluded from the right 
of objecting to the proposed reduction : 

Provided that, when the reduction does not involve either the di- 
minuti- 4 of any liability in respect of unpaid capital, or the payment 
to any shareholder of any paid-up capital, the creditors of the Company 
e ‘not, unless the Court otherwise directs, be entitled to object, or 
ret, 4 to consent, to the reduction. 

1/. Where s creditor whose name is entered on the list of credi- 

diceriinny dlipeuse eich tora, and whose debt or claim is not discharged 

consent of creditor on se- OT determined, does not consent to the proposed 

ictal being given forhis yednotion, the Court may (if it thinks fit) dis- 

pense with such consent on the Company secur- 

ye the payment of the debt or claim of such creditor by setting apart 

nd appropriating, in such manner as the Court may direct, a sum of 
such amount as is hereinafter mentioned (that is to suy) :— 

(a) If the full amount of the debt or claim of the creditor is admit- 
ted by the Company, or, though not admitted, is such as the Company 
are willing to set apart and appropriate, then the fall amount of the 
debt or claim shall be set apart aud appropriated. 


(6) If the fall amount of the debt or claim of the creditor is not 
admitted by the Company, and is not such as the Company are willing 
to set apart and ap; :opriate, or if the amount is contingent or nov «s- 
certained, then the Court may, if it thinks fit, inquire into and adjudi- 
cate upon the validity of such debt or claim, and the amount for which 
the Company may be liable in respect thereof, in the same manner ag 
if the Company were being wound up by the Court ; and the amount 
fixed by the Court on such inquiry and adjudication shall be set apart 
and appropriated. 


Order and minute to be 18. The Registrar of joint-stock Com- 
registered. panies, upon the production to bim of an order 
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of the Court confirming the reduction of the capital of a Company, and 
thedelivery to him of a copy of the order and of a minute (approved by 
the Court), showing, with respect to the capital of the Company as alter- 
ed by the order, the amount of such capital, the number of shares in 
which it is to be divided, and the amonnt of each share, and the 
amount (if any) at the date of the registration of the minute proposed 
to be deemed to have been paid up on each share, shall register the 
order and minute ; and, on the registration, the special resolution con- 
firmed by the order so registered shall take effect. 

Notice of such registration shall be published in such manner as 
the Court may direct, 

The Registrar shall certify under his hand the registration of the 
order and minute, and his certificate shall be conclusive evidence that 
all the requisitions of this Act, with respect to the reduction of capital 
have been complied with, and that the capital of the Company is such, 
as is stated in the minute. | 

19. The minute, when registered, shall be deemed to be substi- 

Minnte to form part of ated for the corresponding part of the memo- 
memorandum of associa- randum of association of the Company, and 
— shall be of the same validity, and subject to the 
same alterations, as if it had been originally contained in the memo- 
randum of ass:ciation ; and subject as in this Act mentioned, no mem- 
ber of the Company, whether past or present, shall be liable in respect 
of any share to any call or contribution exceeding in amount the differ- 
enco (if any) between the amount which has been paid on such share, 
and the amount of the share as fixed by the minute. 


20. If any creditor who is entitled in respect of any debt or claim 

. . to object to the reduction of the capital ofa 
dines ws are! edna ‘of Company under this Act is, in consequence of 
proceetnee his ignorance of the proceedings taken with, 
® view to such redaction, or of their nature and effect with respect td, 
his claim, not entered on the list of creditors, and after such reduction 
the Company is unable, within the meaning of this Act, to pay to the 
creditor the amount of such debt or claim, every person who was a 
member of the Company at the date of the registration of the order and 
minute relating to the reduction of its capital shall be liable to contri- 
bute for the payment of such debt or claim an amount not exceeding 
the amount whioh he would have been liable to contribute if the Com- 
pany had commenced to be wound up on the day prior to such registr. 
tion ; 

and on the Company being wound up, the Court, on the applica- 
tion of such creditor, and on proof that he was ignorant of the proceed- 
ings taken with a view to the reduction, or of their nature and effect 


with respect to his claim, may, if it thinks fit, settle a list of suchtoon- 
tributories accordingly, and enforce calls and orderson the contriba- 
tories settled on such list in the same manner in all respects as if they 
were ordinary contributories in a winding-up. 

Nothing in this section shall affect the rights of the contributories 
of the Company among themeelves, 

21. A minute, when registered, shall be embodied in every copy 

Bepidaved GeinGistacbe of the memorandum of association issued after 

embodied in memorandum its registration; and, if any Company makes 
of amsociation. default in complying witb the provisions of this 
section, it shall incur a penalty not exceeding ten rupees for each copy 
in respect of which such defaalt is made ; and every director and ma- 
nager of the Company who knowingly and wilfully authorizes or per- 
mits such default ehall incur the like penalty. 

22. lt any director, manager, or officer of the Company wilfully 

Penalty on concealient CoDceals the name of any creditor of the Com- 

of name of creditor. pany who is entitled to object to the proposed 
reduction, or wilfully misrepresents the nature or amount of the debt 
or claim of any creditor of the Company, or if any director or manager 
of the Company abets, within the meaning of the Indian Penal Code, 
any such concealment or misrepresentation as aforesaid, every such 
director, manager, or officer shall be punished with imprisonment for a 
term which may extend to one year, or with-fine, or with both.’ 


23. Any Company limited by shares may so far modify the cor- 
Power to reduce capital ditions contained in its memorand.m of associa- 
‘be cancellation of unissued tion, if authorized so to do by its regulations as 
eases originally framed or as altered by special reao- 
lution, as to reduce its capital by cancelling any shares whioh, at the 
date of passing such resolution, have not been taken or agreed to be 
taken by any persons ;and the provisions as to redaction of capital 
contained in the other sections of this Actshall not apply toany reduc: 
tion mada ‘\ pursuance of this section. 


' Sub-division of Shares. 

24. Any Company limited by shares may, by special resolution, 
Shares may be divided 58 far modify the conditions, contained in its 
into shares of sm: ler memorandum of association, if authorised s0 to 
ene do by its regulations as originally framed «ras 
altered by special resolution, as, by sub-division of its existing shares 
or any of them, to divide its capital, or any part thereof, into shares of 

smaller amount than is fixed by its memorandum of association. 
Provided that, in the sub-division of the existing shares, the pro- 
portion between the amount which is paid and the amount (if any) which 
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is unpaid on each share of reduced amount shall be the same as it was 
in the case of the existing share or shares from which the share of re- 
daced amonnt is derived. 

25. The statement of the number and amonnt of the shares into 

sicceiat Heuslubidas bo be which the capital of the Company is divided, 
embodied in memorandam contained in every copy of the memorandom 
= ' of association issued after the passing of any 
such special resolation, shall be in accordance with such resolution ; and 
apy Company which makes default in complying with the provisions of 
this section shall incur a penalty not exceeding twenty rupees for each 
copy in respect of which such defanlt is made ; and every director and 
manager of the Company who knowingly or wilfully authorizes or per- 
mits such default shall incur the like penalty. 
Associations not for Profit. 
96. Where any association which might be formed under this 
‘i vaolall peovinionacaacto Act as a limited Company proves to the Local 
associations formed for Government that it is formed for the purpose 
purposes not of gain. of promoting commerce, art, science, charity, 
or any other useful object, and that it is the intention of such associa- 
tion to apply the profits, if any, or other income of the association, in 
promoting its objects, and to prohibit the payment of any dividend to 
its members, the Local Government may, by license under the hand of 
one of its Secretaries, direct such association to be registered with limit- 
ed liability, without the addition of the word “limited” to its name ; 
and such association may be registered accordiugly, and upon registra- 
tion shall enjoy all the previleges and be subject to the obligations by 
this Act imposed on limited Companies; with the exceptions that none 
of the provisions of this Act that require a limited Company to use the 
word “limited” as any part of ita name, or to publish its name, or to 
senda list of its members, directors, or managers to the Registrar, shall 
apply to an association so registered. 

The license by the Local Government may be granted upon such 
conditions and subject to such regulations as the Local Government 
thinks fit to impose ; and sach conditions and regulations shall be bind- 
ing on the association, and may, at the option of the Local Government 


be inserted in the memorandum and articles of association, or in both 
or one of such documents. 


Calls upon Shares. 
27. Nothing herein contained shall be deemed to prevent any 
Company msyhavesome Company under this Act, if authorized by its 
prrianlly fully paid, and regulations as originally framed or as altered 


by special resolution, from doing any one or 
more of the following things, namely :— 


(2) making arrangements on the issue of shares for a difference 
between the holders of such shares in the amount of calls to be paid, 
and in the time of payment of such calls ; : ve 

(5) accepting from any member of the Company who assents there- 
to the whole or a part of the amount remaining unpaid on any share 

r shares held by him, either in discharge of the amount of a call pay- 

ble in respect of any other share or sharea held by him or without 
‘any call having been made ; 
(c) paying dividend in proportion to the amount paid up on each 
‘share in cases where a larger amount is paid up on some shares than on 
‘others. 

28. Every share in any Company shall be deemed and taken to 
* Wanner in which shares have been issued and to be held subject to the 
p@re to be issued and held.  ayment of the whole amount thereof in cash, 


' anless the aame has been otherwise determined by a contract duly made 
jin writing, and filed with the Registrar of Joint-atock Companies at 
' or before the issue of such shares. 

Notes 


One Parshotumdas Bhaidas served the Nawab of Beyla Spinning and 
Weaving Company, Limited, as a broker, by getting, shares subscribed for, 
collecting money from subscribers, and inducing people to take shares. There 
was no express agreement to pay him in cash, but there was a tacit under- 
standing that he should get the usual broker’s commission. He was given 
two shm @as remat ration for his services, At the time he accepted the 
shares, the account of his commission as broker had not been settled, and 
no demand had been made by him for payment of any specified sam. When 
the Company was wound up under the orders of the Court, the Liquidators 
placed his name on list A of the contributories for the value of the two shares 
He applied to have his name removed from the list. Held, rejecting his 
application, that his name was rightly put on the list of contributories, 
The fact that the shares were given him as remuneration for his services 
could not be pleaded as a payment of the calls on shares, as no definite sam 
had been found due when the shares were accepted by him. Where the 
circumstances relied on would, in an action for money due on the shares, 
be evidence only in support of a plea of accord and satisfaction, it would 
not be a good defence of “ a payment in cash ” within the meaning of seo- 
tion 28 of the Iudian Companies Act (VI of 1882.) But otherwise, if the cir- 
cumstances would support a plea of payment.—lI. L. B., 16 Bom, 161. 

: See I. L. R,, 11 Al. 349, noted under sec. 6 of the General Clauses 
‘ Act (Lof 1868.) . 
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Transfer of Sharers. 
29. A Company shall, on the application of the transferor of 
Creniter-siay’ Ve seen BOY share or interest in the Company, enter 
tered at request of trans- in its register of members the name of the 
feror. transferee of such share or interest in the same 
manner, and subject to the same conditions as if the application for such 
entry were made by the transferee. 
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Share-warrants to Bearer. 
30. In the case of a Company limited by shares, the Company, 
Warrant of limited shareg 22thorised so to do by its regulations as origi- 
fully paid up may be issu- nally framed or as altered by special resolution; 
od in name of bearer. and subject to the provisions of such regula- 
tions, may, with respect to any share which is fully paid up, or with 
respect to stock, issue under their common seal a warrant (hearinafter 
referred to as a share-warrant) stating that the bearer thereof is entitled 
to the shares or stock therein specified, and may provide, by coupons or 
otherwise, for the payment of the future divi- 
dends on such shares or stock. 
31. A share-warrant shall entitle the bearer thereof to the sbareg 
or stock specified therein ; and such shares or 
lila alae stock aie transferred by the delivery of the 
sbare-warrant. 
32. The bearer of a share-warrant shall, subject to the regulations 
Re-registration of bearer Of the Company, be entitled, on surrendering 
of a share warrant in the such warrant for cancellation, to have his name 
oe entered asa member in the register of mem- 
bers; and the Company shall be responsible for any loss incurred by 
apy person by reason of the Company entering in its register of mem- 
bers the name of any bearer of a share-warrant in respect of the shares 
or stock specified therein without the share-warrant being surrendered 
and cancelled. 
83. The bearer of a share-warrant may, if the regulations of the 
Oompany so provide, be deemed to be a mem- 
Bi Semmert bee ese ber of ile pi within the meaning of this 
of ashare-warrant amem- ot, either to the full extent or for such pur- 
si | poses as may be prescribed by the regulations: 
Provided that the bearer of a share-warrant shall not be qualified 
in respect of the shares or stock specified in such warrant for being 
director or manager of the Company in cases where such a qualification 
is preacribed by the regulations of the Company. 
$4. On the issue of a share-warrant in respect of any share or 
Hotries in register where Stock, the Company shall strike ont of its re- 
Warrant issaed. gister of members the name of the member 
then entered therein as holding such share or stock, as if he had ceased 
to bea member, and shall enter in the register the following ‘par- 
ticulars :— 
(a) the fact'of the issue of the warrant ; 
(6 a statement of the shares or stock included inthe warrant, dis- 
tinguishing each share by ite: number ; 
(c) the date of the issue of the warrant. 


Coupons. 


Sxcs. 35-37.) INDIAN COMPANIES ACT. 877 


35. There shall be charged on every share-warrant a stamp-duty 
of an amount equal to three times the amount 
of the advalorem stamp-daty which would be 
jchargeable on an instrument transferring the shares or stock specified 
in the warrant if the consideration for the transfer were the nominal 
{value of such shares or stock. 
If a share-warrant is issued without being duly stamped, the Com- 
Penalty for issuing share- pany issuing the same, and also every person 
Warrant not duly stamped. who, at the time when it is issued, is the man- 
aging director or secretary or other principal officer of the Company, 
shall forfeit the sum of five hundred rupees. 
Change of Name. 
36. Any Company under this Act, with the sanction of a special 
Power of Companiesto resolution of the Company passed in manner 
‘change name. hereinafter mentioned, and with the approval 
of the Local Government testified in, writing ander the hand of one of 
the Secretaries to such Government, may change its name; and, upon 
such change being made, the Registrar shall enter the new name on the 
register in the place of the former name, and shall issue a cortificate of 
acorporation altered to meet the circumstances of the case ; but no 
kuch alteration of name shall affect any rights or obligations of the 
'Oompany, or render defective any legal proceedings instituted or to be 
instituted by or against the Company ; andany legal proceedings may 
be continued or commenced against the Company by its new name that 
might have been continued or commenced against the Company by its 


Stamps on share-warrauts. 





Explanation.—The issue of the certificate of incorporation is neces- 
i ‘wry to complete the change of name. 
: Articles of Association. 
37. The memorandum of association may, in the case of a Com- 
Regulations tobe pres. P8ny limited by shares, and shall in the case of 
cribed by articles of asso- g Company limited by guarantee or unlimited, 
aia be accompanied, when registered, by articles 
of association signed by the subscribers to the memorandum of associa- 
tion, and prescribing such regulations for the Company as the subscri— 
bers to the memorandum of association deem expedient. 

The articles shall be expressed in separate paragraphs, numbered 
consecatively. They may adopt all or any of the provisions contained 
in the table marked A in the first schedule hereto. They shall, in the 

_case of a Company, whether limited by guarantee or unlimited, that 
1a capital divided into shares, state the amount of captial with which 
Reompany proposes to be registered, and inthe case of a Company, 

‘limited by guarantee or unlimited, that has not a capital divid. 
= u 110 } 
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ed into shares, state the number of members with which the Company 
proposes to be regiatered, for the purpose of enabling the Registrar to 
determine the fees payable on registration. 

In a Company limited by guarantee or unlimited, and having @ 
capital divided into shares, each subscriber shall take one share at the. 
least, and shall write opposite to his name in the memorandum of as- | 
pocitinn the number of shares he takea. 


38. In the case of a Company limited by shares, if the memorandum 
of association isnot accompanied by articles 
of association, or, in so far as the articles do 
not exclude or modify the regulations contained in the table marked A 
in the first schedule hereto, the last-mentioned regulations shall, so far 
as the same are applicable, be deemed to be the regulations of the Com- 
pany, in the same manner and to the same extent as if they had been 
inserted in articles of association, and the articles had been duly regie- 
tered. 
39. The articles of association shall be printed, and shall by sign- 
Signature and effest of ed by each subscriber in the presence of, and 
articles of association. be attested by, one witness at the least. 
When registered, they shall bind the Company and the members 
thereof to the same extent as if each member had subscribed his name, 
thereto, and as if such articles contained a contract on the part of him- 
self, his heirs, executors, and administrators, to conform to all the regu- 
lations contained in such articles subject to the provisions of this Act. 
All monies payable by any member to the Company in pursuance 
of the conditions and regulations of the Company, or any of such con- 
ditions or regulations, shall be deemed to be a debt due from such mem- 
ber to the Company. 


Application of table A. 


General Provisions. 
40. The memorandum of association, and the articles of associa- 
tion, if any, shall be delivered to the Registrar 
Bs ae al al ape of Joint-stock Companies bsreinafter mention- 
articles of association with 94, who shall retain and register the same. It 
fees aa in table B. 
is not his duty to require evidence as to whe- 
ther the several subscribers to a memorandum of association so deliver- 
ed are competent to contract. 

There shall be paid to the Registrar by a Company having a capi- 
tal divided into shares, in respect of the several matters mentioved in 
the table marked B in the first schedule hereto, the several] fees therein 
specified, or such smaller fees as the Governor-General in Council may 
from time to time direct, and by a Company not having a capital divi- 
ded into shares, in respect of the several matters mentioned in the table 
marked C in the first schedule hereto,the several fees therein specifie? 
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or such smaller fees as the Governor-General in Council may from time 
to time direct. : 

All fees paid to the said Registrar in pursuance of this Act shall 
be accounted for to Government, 

41. Upon the registration of the memorandum of association, and 
of the articles of association in cases where 
articles of association are required by this Act 
or by the desire of the parties to be registered, the Registrar shall cer- 
tify under his hand that the Company is incorporated, and in the case 
of a limited Company that the Company is limited : the subsoribers of 
the memorandum ¢f association, together with such other persons as 
may from time to Sime become members of the Qompany, shall there- 
upon be a body obrporate by the name contained in the memorandum 
of association, capable forthwith or exercising all the functiuns of an in.. 
corporated Company, and having perpetual succession and a common 
seal, bat with stich liability on the part of the members to contribute 
to the assets 6f the Company, in the event of the same being wound up, 
as is herejnafter mentioned. 

A certificate of the incorporation of any Company given’by the 
Regiatrar shall be conclusive evidence that all the requisitions of this 

in respect of registration have been complied with. 

Note. 

A plaint was Sled in which the plaintiff was described as J., Manager 
‘the X Company, (limited) and in the body of the plaint several allusions 
¥. o made to the “ plaintiff-company,” and the claim made in the plaint 
wasa claim made on behalf of the Company. It was not suggested that the 
X Company was a Company authorized to sue or be sued in the name of an 
officer or trustee, nor was it shown that it was registered as a corporation 


under sec. 41 of the Indian Companies Act :— Held, that the suit was badly 
framed and that it should be dismissed.—I. L. H., 12 Cal. 4). 


42. A copy of the memorandum of association, having annexed 
Gapdea\ol wuemorandam thereto the articles of association, if any, shall 
and articles to be given to be forwarded to every member, at his request, 
momipers: on payment of such sum, not exceeding one 
rupee, as may be p. scribed by the Company for each copy ; and if any 
Company makes default in forwarding a copy of the memorauduin of 
association and articles of association, if any, to 2 member in pursuance 
of this section, the Company so making defanlt sball fur each such 
offence incur a penalty not exceeding twenty rupees. 
43. No Company shall be registered under a name identical with 
Probibition against iden- *bhat by which a subaisung Company is ulready 
tity of names in Compa- registered, or eo nearly resembling the sume 
nee as to be calculated to deceive, except in & case 
where such subsisting Company is in the course of being disvolved, and 
tifies its consent in such mauner us the Registrar requires, | 


Effect of registration. 
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such consent as aforesaid, registered by s name identical with thatgby 
which s subsisting Company is registered, or so nearly resembling the 
same as to be calculated to deceive, such firat-mentioned Company may, 
with the sanction of the Registrar, change its name; and upon such 
change being made, the Registrar shall enter the new name on the re- 
gister in the place of the former name, and shall issue a certificate of 
incorporation altered to meet the circumstances of the case; but no 
such alteration of name shall affect any rights or obligations¥of the 
Company, or render defective any legal proceedings instituted jor to be 
instituted by or against tha Company, azd mee, proceedings may; 


_ If any Company, through inadvertence or if is, without 


be continued or commenced ‘againet the Company, \by its new name 
that might have been continued or commenced agai net the Company 
by its former name. 


—o—— 5 
PART IL. : 
DistersuTion or Capitar AND Liapiity or MEMBERS OF (/OMPANIES AND 
ASSOCIATIONS UNDER THIS ACT. \ 


Distribution of Capital. ! 


44. The shares or other interest of any member in a Company 

Nature of interest in UOder this Act shall be moveable ae 
Company. capable of being transferred in manner provid- 
ed by the regulations of the Company, and shall not be of the nature 
of real estate or immoveable property ; and each share shall, in the 
case of a Company having a capital divided into shares, be distingnish- 
ed by its appropriate number. 


45. The subscribers of the memorandum of association of any 

Company under this Act shall be deemed to 

have agreed to become members of the Com- 

pany whose memorandum they have subscribed, and upon the registra- 

tion of the Company shall be entered as members on the register of 

members hereinafter mentioned; and every other person who has agreed 

with a Company under this Act to become a member of such Company, 

and whose name is entered on the register of members, shall be deemed 
to be a member of the Company. 


Notes. 


When a person signs a duplicate of the memorandam of association 
after the registration of the original memorandum be does not thereby be- 
come a subscriber within the meaning of section 45 of the Indian Compa- 
nies Act VI of 1882. Such signature, however, is equivalent to a proposal 
to the company to take shares, and if such a proposal is accepted, the person 
signing is a person who has agreed with the Company to become a member, 
within the terms of section 45, and is liable to calls if entered on the re- 
gister—I. L. R., 14 Bom, 196 


Definition of “‘member.”” 
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Shares taken aa qualification for a directorship of a company need not 
be taken from the company. It is enough if they are taken in open market 
or from a friend within a reasonable time after acceptance of the office. 
They need not be shares for which the qualifying director has paid. A after 
the Bombay Electrical Company had been registered signed a duplicate 
memorandam of association for five shares. He subsequently acted as direc- 
tor of the company, being qualified to act as such by proouring from a mem- 
ber of the company five fully paid up shares. The shares for which he 
subscribed were never allotted to him, nor was he registered as holder of 
them. The company went into liquidation. Held, that A was not liable in 
respect of the five shares for which he subscribed. A person signing a 
duplicate memorandum of association is not bound as one who has signed 
the original memorandum, although such duplicate is signed after the 
company has been registered. Such a signature vannot be binding, because 
it does not amount to @ signing of the memorandum itself and does not 
satisfy the requirements of section 45 of the Indian Companies’ Act VI of 
1882. It does not create the positive agreement which the law has made the 
necessary consequence of the signature of the real memorandum before re- 
gistration, It only amounts to a proposal to take shares, Bat in the present 
case there had been no acceptance by the company of the proposal. There 
had been no allotment and no placing on the register. Acceptance could not 
%e legally inferred from the circumstances of the case. A’s liability was 
only inchoate and never became complete. The company while it was 

“yent never accepted A’s offer to become a shareholder, and after it went 
anto liquidation it was too late—13 Bom. 1. 


The defendant, 1n February, 1886, signed duplicates of the documents 
subsequently registered as the memorandum and articles of association of 
he plaintiff company in December of the same year. By the documents 
Avhich he signed, he “agreed” to take the number of shares (ten) set opposite 
his name. He never cancelled that agreement. Ten shares were subsequently 
allotted to him ; but the defendant did nothing amounting to an acceptance 
of thia allotment, and on the 19th April, 1888, definitely cancelled bis previ- 
ous agreement to take shares. Held, that the defendant had never become 
@ shareholder of thecompany. Whatever the signing by the defendant of 
the documents in February, 1886, amounted to—whether to @ contract, or 
to a mere proposal—the defendant in signing them addressed, not the com- 
“any, which was not then in existence, but the promoters. If a contract, 

'@ company was not then in existence, and could not, therefore, ratify it: 

& proposal, it was not a proposal to the company, or an agent for the 
company, and the company could not, therefore, accept it. Section 23, cl. 
(A), and section 27, cl, (e), of the Specific Relief Act I of 1877 do not apply 
to contracts to take s.1ares; and only embody the English law as to cases 
where a company has taken the benefit of a contract, but refuses to carry 
it into effect.—13 Bom, 415. 

Upon the settlement of the list of contributories to the assets of a 
Company in course of liquidation under the Indian Companies Act, one of 
the persons named in the list denied that he had agreed to become & mem- 
ber of the Company or was liable as a contributory. The District Court 
admitted as evidence on bebalf of the official liquidator, a press copy of a 
letter addressed to the objector, for the purpose of proving that a notice of 
allotment of shares was duly communicated. No notice to the objector to 
produce tne original letter appeared on the record ; but at the hearing of 
the appeal, it was alleged by the official liquidator and denied by the ob- 
jector, that such notice had been in fact given. There was no evidence as 
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to the posting of the original letter, or of the address which it bore ; but the 
press-copy waa contained in the press-copy letter-book of the Company, 
and. was proved to be in the handwriting of s deceased Secretary of the 
Company, whose. daty it was to despatch letters after they had been 
copied in the letter-book. The objector denied having received the letter or 
any notice of allotment. Held that the Oourt should not draw the inference 
that the original letter was properly addressed or posted ; that the press- 
copy letter was inadmissible in evidence; and that there was no proof of 
the communication of any notice of allotment. The evidence adduced by the 
official liquidator to show that the defendant was a member of the Company 
and so liable as a contributory, consisted of the register of members, a letter 
written by the objector, a reply thereto written by a managing director of 
the Company, and the oral testimony of the director himself. The objector 
adduced no evidence at all. Held that the official liquidator might, if he had 
chosen to do so, have put the register in evidence, and waited, before giving 
any further evidence, antil the objector had given some to displace the 
prima facie evidence afforded by the register, or to impugn the character of 
the register ; but hia case must be looked at as a whole, and having taken 
the line which he did, he must take the consequences of his other evidence 
contradicting or impugning the prima facie evidence of the register, and, 
notwithstanding that the objector gave noevidence, the register was not 
conclusive.—9 Al, 366. 
46. Any trnosfer of the share or other interest of a deceased 
Transfer by personal re- Member of a Company under this Act, made 
presentative. by his personal representative, shall, notwith- 
standing such personal representative may not himself be a member, 
be of the same validity as if he had been a member at the time of the 


execution of the instrament of transfer. 


47. Every Company under this Act shall cause to be kept in one 
or more hooks a register of its members, and 
there shall be entered therein the following 
particulars :— 

(a) the names and addresses, and the occupations, if any, of the 
members of the Company, with the addition, in the case of a Com- 
pany having a capital divided into shares, of a staternent of the shares 
held by each member, distinguishing each share by its number, and of 
the amount paid or agreed to be considered as paid on the share. of 
each member : 

(b) the date at which the name of any person was entered in the 
register as a member ; 

(c) the date at which any person ceased to be a member. 

Where a share-warrant has been issued under section thirty, until 
the warrant is surrendered, the particulars mentioned in section thirty- 
tour shall be deemed, to be the particalars which are required by this 
section to be entered in the register of members of a Company ; and, 
on the surrender of a warrant, the date of such surrender shall be en- 
tered as if it were the date at which a person ceased to be a member. 


Register of members. 
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Any Company acting in contravention of this section skal} incur 

= penalty not exceeding fifty rupees for every day during which ite 

default in complying with the provisions of this section continues, and 

every director or manager of the Company who knowingly and wilfully 
authorizes or permits contravention shall incur the like penalty. 

Note.—SeeI. L, B.,9 Al. 866, noted under seo. 45. 

48. Every Company under this Act, and having a capital divided 
into shares, shall make, once at least in every 
year, a list of all persons who, on the fourteenth 
day succeeding the day on which the ordinary general meeting, or, if 
there is more than one ordinary general meeting in each year, the 
first of such ordinary general meetings, is held, are members of the 
Company. Such list shall state the names, addresses, and occupations 
of all the members therein mentioned, and the number of shares held 
by each of them, and shall contain a summary specifying the following 
particulars :-—~ 
~ (a) the amount of the capital of the Company and the number of 
hares into which it is divided ; 

(b) the number of shares taken from the commencement of the 
\‘ompany up to the date of the summary ; 

(c) the amount of calls made on each share ;s 

(ad) the total amoant of calls received ; 

(e) the total amount of calls anpaid ; 

(f) the total amount of shares forfeited ; 

(g) the names, addresses, and occupations of the persons who have 
ceased to be members since the last list was made, and the number of 
shares held by each of them. 

The above list and summary shall be contained in a separate part 
of the register, and shall be completed within seven days after euch 
fourteenth day as is mentioned in this section ; and a copy shall forth- 
with be forwarded to the Registrar of Joint-stock Companies, 

49. After the issue by the Company of a share-warrant, the an- 
; Particolarsto be contaii. | 0al summary required by section forty-eight 
if, ip anoual summary. shall contain the following particulars (namely): 
the total amount of shares or stock for whieh share-warrants sre out- 
standing at the date of the summary, and the total amount of share- 
warrants which have been issued and surrendered respectively since the 
last summary was made, and the number of shares or amount of stock 
comprised in each warrant, 

50. Ifany Company under this Aot, and having » capital divided 

Penalty on Company, &o., into shares, makes default in complying with. 
ba keeping a proper regis- the provisions of this Act with respect to for- 
warding such list of members or summary ag 


Annual list of members. 
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is hereinbefore mentioned to the Registrar, such Company shall incur a : 
penalty not exceeding fifty rupees for every day during which such de- 
fault continues ; and every director and manager of the Company who 
knowingly and wilfully authorizes or permits such default shall incur 
the like penalty. 
§1. Every Company under this Act having a capital divided into 
Baa vaay aoieivacasis shares that has consolidated and divided its 
of consolidation or of con- C@pital into shares of larger amount than its 
version of capital into existing shares, or converted any portion of its 
ae: capital into stock, shall, within fifteen days of 
sach consolidation, division, or conversion, give notice to the Registrar 
of Joint-stock Companies of the same, specifying the shares so consoli- 
dated, divided, or converted. 


52. Where any Company under this Act, and having a capital 
Effect of conversion of Givided into shares, has converted any portion 
shares into stock. of its capital into stock, and given notice of 
such conversion to the Registrar, all the provisions of this Act which 
are applicable to shares only shall cease as to so much of the capital as 
is converted into stock ; and the register of members hereby required 
to be kept by the Company, and the list of members to be forwarded 
to the Registrar, shall show the amount of stock held by exch member 
in the list, instead of the amount of shares and the particulars relating 
to shares hereinbefore required. 


53. No notice of any trust, express, implied, or constructive, shall 
be entered on the register, or be receivable by 
the Registrar in the case of Companies under 
this Act and registered in British India. 
54. A certificate ander the common seal of the Company, specify- 
Certificate of shares or 0g any shares or stock held by any member of 
stock. a Company, shall be prima facie evidence of 
the title of the member to the share or sbares or stock therein specified. 
55. The register of members, commencing from the date of the 
registration of the Company, shall be kept at 
a aii ea « registered office of the Qumpany herein» “ter 
mentioned. Except when closed as hereinafter mentioned, it shall, auc- 
ing business-hours, but subject to such reasonable restrictions as the 
Company in general meeting may impose, so that not less than two 
hours in each day be appointed for inspeotion, be open to the inspection 
of any member gratia, and to the inspection of any other person on the 
payment of one rupee, or sach less sum as the Company may prescribe, 
for each inspection. 
Every such member or other person may require a copy of such re- 
gister, or of any part thereof, or of such list or summary of members as 


Entry of trasts on register. 
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is hereinbefore mentioned, on payment of two annas for every hundred 
words required to be copied. 

If such inspection or copy is refused, the Company shall incur for 
each refusal a penalty not exceeding fifty rupees, and a farther penalty 
not exceeding twenty rapees for every day daring which such refusal 
continues. ; 

Every director and manager of the Company who knowingly autho- 
rises or permits such refusal shall incur the like penalty. 

In addition to the above penalty, any Judge of a High Court may, 
by order, compel an immediate inspection of the register. 

56. Any Company under this Act may, upon giving notice by ad- 
vertisement in some uewspaper circulating in 
the district in which the registered office of the 

Company is situate, and in the local official Gazette, close the register 
of members for any time or times not exceeding in the whole thirty days 
in each year. 
57. Where a Company has a capitai divided into shares, whether 
win fsa ot tnareana Ghent such shares may or may not have been convert. 
pital and of members to bo ed into stock, notice of any increase in ‘such 
given to Registrar. capital beyond the registered capital,and where 
a Company has not a capital divided into shares, notice of any increase 
in the number of members beyond the registered number, shall be given 
the Registrar, in the case of an increase of capital, within fifteen 
lays from the date of the passing of the resolution by which such in- 
ease bas been authorized, and in the case of an increase of members, 
ithin fifteen days from the time at which such increase of members 
‘as been resolved on or has taken place ; and the Registrar shall forth- 
‘with record the amount of such increase of capital or members. 
If such notice is not given within the period aforesaid, the Com- 
pany in default shall incur a penalty not exceeding one hundred rupees 
_ for every day during which such neglect to give notice continues ; and 
every director and manager of the Company who knowingly and wil- 
, ~ tally authorizes or p ~mits such default shall incur the like penalty. 
. 58. Ifthe name of any person is fraudalently or without suffizi- 
Romedy. for improper @Dt cause entered in, or omitted from, the re- 
entry or omission of entry gister of members kept by any Company under 
ee this Act, or if default is made, or unnecessary 
delay takes place, in entering on the register the fact of any person bave 
ing ceased to be a member of the Company, the person or member ag- 
grie/ed, or any member of the Company, or the Company itself, veny, 
by application to the principal Coart of original civil jurisdiction in the 
district or place in which the registered office of the Company is situate, 
apply for an order of the Court that the register may be rectified ; and 
m lil 


Power to close register. 
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the Court may either refuse such application, with or without costs to 
be paid by the applicant, or it may, if satisfied of the justice of the case, 
make an order for the rectification of the register, and may direct the 
Company to pay all the costs of such application, and any damages the 
party aggrieved may have sustained. 


The Court may, in any proceeding under this section, decide any 
question relating to the title of any person who is a party to such pro- 
ceeding to have his name entered in, or omitted from, the register» 
whether such question arises between two or more members or alleged 
members, or between any members or alleged members and the Com- 
pany, and whether there has or has not been default on the part of the 
Company ; and generally the Court may, in any such proceeding, de- 
cide any question that it may be necessary or expedient to decide for 
the rectification of the register : provided that the Coart may direct 
an issue to be tried in which any question of law may be raised ; and 
an appeal in the manner directed by the Code of Civil Procedure shall 
lie. 

59. Whenever any order has been made for rectifying the regis- 

Notice to Registrar of ter in the case of a Company hereby required 
rectification of register. to send a list of its members to the Registrar, 
the Court shall, by its order, direct that due notice of such rectification 
be given to the Registrar. 


60. The register of members shall be prima facie evidence of any 
matters by this Act directed or authorized to 
be inserted therein. 

Liability of Members. 

61. In the event of a Company formed under this Act being 

Liability of present and wound up, every present and past member of 
past members of Company. such Company shall be liable to contribute to 
the assets of the Company toan amount sufficient for payment of the 
debts and liabilities of the Company and the costs, charges, and expen- 
ses of the winding-up, and for the payment of sach sums as may be re- 
quired for the adjustment of the rights of the contributories amongst 
themeelves, with the qualifications following (that is to say) :— 


(a) No past member shall be liable to contribute to the assets of 
the Company if he has ceased to be a member for a period of one year 
or upwarde prior to the commencement of the winding-up: 

(6) No past member shall be liable to contribute in respect of any 
debt or liability of the Company contracted after the time at which he 
ceased to be a member : | 

“{e) No past member shall be liable to contribute to the assets of 
the Company aniess it appears to the Court that the existing members 


Register to be evidence. 
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re unable to satisfy the contributions required to be made by them in 
“parsuasce of this Act : 


(2) In the case of a Company limited by shares, no contribntion 
shall be required from any member exceeding the amount, if any, un- 
paid on the shares in respect of which he is liable as a present or past 
member : | 

(ec) In the case of a Company limited by guarantee, no contribu- 
tion shall be required from any member exceeding the amount of the 
undertaking entered into on his behalf by the memorandum of aaso- 
ciation : 

(f) Nothing in this Act contained shall invalidate any provision 
contained in any policy of insurance or other contract whereby the li- 
ability of iudividaual members upon any such policy or contract is res: 
tristed, or whereby the fands of the Company are alone made liable in 
respect of such policy or contract : 

(7) No sum due to any member of a Company in his character of 
s member, by way of dividends, profits, or otherwise, shall be deemed 
to be a debt of the Company payable to such member in acase of com- 
petition between himself and any other creditor not being a member 
of the Company ; but any such sum may be taken into account for the 
purposes of the final adjustment of the rights of the contributories 

amongst themselves. 


Explanation J.—The liability of past members is a liability to con- 
aa to the general assets of the Company, against which assets 
breditors (at w. atever time their debts may have been contracted) have 
equal rights. 

Explanation II.—In estimating the debts to which a past mem- 
ber is liable, all dividends paid on these debts under the winding-up 
must be deducted. 


62. With respect to the contributions to be required in the event 
Liability of director Of the winding-up of a limited Company from 
whose liability is nolimit- any director or manager whose liability is un- 
limited, the following modifications shall be 
made in the last preceding section :— 


(a) Subject to the provisions hereinafter contained, any such 
director or mavager, whether past or present, shall, in addition to his 
liability (if any) to contribute as an ordinary member, be liable to con~ 
tribute as if he were at the date of the commencement of such wind- 
ing-up a member of an unlimited Company : 

(b) No contribution required from any past director or manager 
who has ceased to hold auch office for a period of one year or upwards 
prior to the commencement of the winding-up shall exceed the amount 
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(if any) which he is liable to contribute as an ordinary member of the 
Qompapy : 

(c) No contribution required from any past directer or manager 
in respect of any debt or liability of the Qompany contracted after the 
time at which he ceased to hold such office shall exceed the amount (if 
any) which he is liable to contribute as an ordinary member of the 
Company : 

(d) Subject to the provisions contained in the regulations of the 
Company, no contribution required from any director or manager shall 
exceed the amount (if any) which he is liable to contribute ae an ordi- 
nary member, unless the Court thinks it necessary to require such con- 
tribution in order to satisfy the debts and Jiabilities of the Company, or 
the costs, charges, and expenses of the winding-up. 





PART IIt. 


MANAGEMENT AND ADMINISTRATION OF COMPANIES AND ASSOCIATIONS — 
UNDER THIs Act. 


_ Provisions for Protection of Creditors. 


63. i ag under this Act shall have a registered office 
Registered office te. te a which all communications and notices may 
pany. Oaidressed. 1f any Company under this Act 
carrieson busine its! . aan such an office, it shall incur a penalty 
not exceeding fittips ° » rorevery day during which business is so 
carried on. 
64. Notice of the situation of such registered office and of ar 

Notice of situation of re. Change therein shall be given to the Regis‘ 
gistered office. and recorded by him. Until svch notice is giv 
the Company shall not be deemed to have complied with the provisi: 
of this Act with respect to having a registered office. | 

65. Every limited Company under this Act, whether limited b, . 

Publication of nameby Sbares or by guarantee, shall paint or affix, 
a limited Company. and shall keep painted or affixed, its name on 
the outside of every office or place in which the business of the Com- 
pany is carried on, in a conspicuous position, in letters easily legible, 
in the Englich language, and also, if the registered office be situate in 
8 district beyond the local limits of the ordinary original civil jarisdio- 
tion of a High Court, in one of the vernacular languages used in such 
district, and shall have its name engraven in legible characters in suoh 
language or languages on its seal, and shall have its name mentioned in 
legible characters in such language or languages in all notices, adver- 
tiseements, and other official publications of such Company, and in ali 
bills of exchange, hundis, promissory notes, endorsements, cheques, and 
orders for money or goods purnortipg to be signed by or on behalf of 
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such Company, and in all bills of parcels, invoices, coop wad letters 
of credit of the Company, 

66. If avy limited Company under this Act does not , point or 

Penalties on non-publi- fix, and keep painted or affixed, its name in 
cation of name. manner directed by this Act, it shall be liable 
to a penalty not exceeding fifty rnpees for not so painting or affixing 
its name, and for every day daring which snch name is not so kept 
painted or affixed. 

Every director and manager of the Company who knowingly and 
wilfally authorizes or permits such default shall be liable to the like 
penalty. 

If any director, manager, or officer of such Company, or any person 
on its behalf, uses or authorizes the use of any seal purporting to bea 
seal of the Company whereon its name is not so engraven as aforesaid, 
or issues or authorizes the issue of any notice, advertisement, or other 
official publication of sach Company, or signs or authorises to be signed 
on behalf of such Company any bill of exchange, hundi, promissory 
note, endorsement, cheque, or* order for money or goods, or iseues or 
authorizes to be issued any bill of parcels, invoice, receipt, or letter of 
credit of the Company wherein its name is not mentioned in manner 
aforessid, he shall be liable to a penalty of one thousand rupees, and 
‘hail farther be personally liable to the holder of any such bill of ex- 
hange, hundi, promissory note, cheque, or order for money or goods 

‘the amount thereof, unless the same is duly paid by the Company. 

Contracts. 
Contracts on behalf of any Company under this Act may be 
chow mada: made as follows (that is to say) :-— 

b , Any contract, which, if made between private persons, would 

Y A required to be in writing, and, if made according to English 

, to be under seal, may be made on behalf of the Company in writ- 

og under the common seal of the Company ; and such contract may be 
in the same manner varied or discharged: 

(6) Any contri :t, which, if made between private persons, would 
be by law required to be in writing signed by the parties to be charged 
therewith, may be made on behalf of the Company in writing signed 
by any person acting under the express or implied authority of the 
Company ; and euch contract may in the same manner be varied or dis- 
charged: 

(c) Avy contract, which, if made between private persons, would 
by law be valid, although made by parol only, and not reduced into 
writing, may be made by parol on behalf of the Company by any per- 

_* The word “or” has been inserted by the Repealing and Amending Act (XII. of 
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aon acting under the express or implied authority of the Company; and 
such contract may in the same way be varied or discharged. And all 
contracts made according to the provisions herein contained sball be 
effectual in law, and shall be binding upon the Company and their 
successors, and all other parties thereto, their heirs, executors, or ad- 
ministrators, as the case may be. 

68. Every limited Company under this Act shall keep a register 

of all mortgages and charges specifically affect- 

peg ietar of marganes ing oeraal the conn and shall enter 
in such register, in respect of each mortgage or charge, a short descrip- 
tion of the property mortgaged or charged, the amount of charge creat- 
ed, and the names of the mortgagees or persons entitled to such charge. 

If any property of the Company is mortgaged or charged witbout 
such entry as aforesaid being made, every director, manager, or other 
officer of the Company who knowingly and wilfally authorizes or per- 
mits the omission of such entry shall incur a penalty not exceeding five 
hundred rupees. 

The register of mortgages required by this section shall be open to 
inspection by any creditur or member of the Company at all reasonable 
times. If such inspection is refused, any officer of the Company refus- 
ing the same, and every director and manager of the Company autho- 
rising or knowingly aud wilfally permitting such refusal, shall incur 
® penalty not exceeding fifty rapees, and a further penaity not exceed- 
ing twenty rupees for every day during which such refusal continues. 

The High Court or any Judge thereof may by order compel the 
performance of the duty imposed by this section on a limited Company, 
and in addition to the above penalty may, by order, compel an imme- 
diate inspection of the register. 

Esplanation.—Omission to register under this section a mortgage 
or charge does not render the same invalid. But the officers of the Com- 
pany cavnot avail themselves as such of a mortgage or charge specifi- 
cally affecting property of the Company and not so registered. 

69. Every limited banking Company, and every insurance Com- 

Certain Companies to Pany,aud deposit, provident, or benefit Society 
publish statement entered under this Act, shall, before it commences busi- 
a eae ness, and also on the first Monday in February 
and the first Monday in August in every year during which it carries 
on business, make a statement in the form marked D in the first sche- 
dule hereto, or as near thereto as circumstances will admit ;and a copy 
of euch statement shall be put up in a conspicuous place in the regis- 
tered office of the Company and in every branch-office or place where 
the business of the Compeny is carried on. 

If default is made in compliance with the provisions of this sec- 
tion, the Company shall be liable to a penalty not exceeding fifty 
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rupees for every day during which such default continues ; and every 
director and manager of the Company who knowingly and wilfully 
authorizes or permits such default shall incur the like penalty. —__ 
Every member and every creditor of any Company mentioned in 
this section shall be entitled to a copy of the above-mentioned state- 
ment on payment of a sum not exceeding eight annas. 
70. Every Gompany under this Act and not having a capital 
List of directors to be &ivided into shares shall keep at its registered 
sent to Registrar. office a register containing the names and ad- 
dresses and the occupations of its directors or managers, and shall 
send to the Registrar of Joint-stock Companies a copy of such register, 
and shall from time to time notify to the Registrar any change that 
takes place in such directors or managers. 
71. Ifany Company under this Act and not having a capital 
Penalty on Company not divided iato shares makes default in keeping 
keeping register of direc- a register of its directors or managers, or in 
i sending a copy of such register to the Registrar 
in compliance with the foregoing rules, or in notifying to the Regis- 
trar any change that takes place in such directors or managers, such 
delinquent Cempany shall incur a penalty not exceeding one hundred 
ropees for every day during which such default continues ; and every 
director or manager of the Company who knowingly and willfally 
authorizes or permits such default shall incur the like penalty. 
72. A promissory note, bill of exchange, or hundi, shall be deem- 
Promissory notes, billaof €d to have been made, drawn, accepted, or en- 
exchange, and hundis. dorsed on behalf of any Company under this 
Act, if made, drawn, accepted, or endorsed in the name of the Company 
by any person acting under the authority of the Company, or if made, 
drawn, accepted, or endorsed by or on behalf or on account of the 
Company by any person acting under the authority of the Company. 
73. If any Company under this Act carries on business when the 
Prohibition against car. 2Utmber of its members is léss than seven, for a 
rying on business with lees period of six months after the number has been 
pene eee weavers: so reduced, every person who is a member of 
such Company during the time that it so carries on business after snoh 
period of six months, and is cognizant of the fact that it is so carrying 
on business with fewer than seven members, shall be severally liable 
for the payment of the whole debt of the Company contracted during 
euch time, and may be sued for the same without the joinder in the 
suit of any other member, , 
Provisions for Protection of Members. 
General meeting of Com- 74. A general meeting of every Com- 
Pany. pany under this Act shall be held once at the 
least in every year. 
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A balance-sheet shall be made ont and filed with the Registrar of 
Balance abest. Joint-stock Companies within twelve months 
after the Company has been registered, and 
once at least in every year afterwards within twelve months from the 
filing of the balance-sheet immediatly preceding ; and such balance- 
sheet shall contain a summary of the property and liabilities of the 
Company arranged under the heads appearing in the form annexed to 
table A in the first schedule hereto, or as near thereto as circumstances 
admit. 


And once at the least in every year the accounts of the Company 
Andit. shall be examined, and the correctness of the 
last balance-sheet and its conformity with the 

law ascertained and certified by one or more sanditor or auditors, 


No balance-sheet shall be filed with the Registrar unless and until . 
its correctness and conformity with the law have been so ascertained 
and certified, and it has been laid before and adopted by the Company 
in general meeting. 


If default is made in compliance with any of the provisions of 
this section, every director and manager. of the Company who know- 
ingly and wilfally authorizes or permits such default shall be liable to 
® penalty of one thousand rupees. 


Meetings. 


75. Every Company formed under this Act, after the commence- 
Dameany to hala meee: ment of this Act, shall hold a general meeting 
ing within six montha after Within six months after its memorandum of as- 
FOB EBON: sociation is registered ; and, if such meeting is 
not held, the Company shall be liable to a penalty not exceeding fifty 
rupees a day for every day after the expiration of such six months, 
until the meeting is held ; and every director or manager of the Com- 
pany and every subscriber of the memorandum of association who 
knowingly authorizes or permits such default shall be liable to the same 
penalty. 


76. Subject to the provisions of this Act and to the conditions 
Power to alter regulations Contained in the me‘norandum of association, 
by special resolution. any Company formed under this Act or the 
Indian Companies Act, 1866, may, in generai meeting, from time to time, 
by passing a special resolution in manner hereinafter mentioned, alter 
all or any of the regulations of the Company contained in the articles 
of association, or in the table marked A in the first schedule, where 
such table is applicable to the Company, or make new regulations to 
the exclusion of, or in addition to, all or any of the regulations of the 
Company. 
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Any regulations so made by special resolution shall be deemed to 
be regulations of the Company of the same validity as if they had been 
originally contained in the articles of association, and shall be subject 
in like manner to be altered or modified by any subsequent special re- 
solution. 

Any limited Company formed under this Act or the Indian Com- 

Power to mnke liability panies Act, 1866, may by a special resoiution, 
St directors anliuiied: if authorized to do so by its regulations as ori- 
ginally framed or as altered by special resolution from timo to time 
modify the conditions contained in its memorandum of association so 
far as to render unlimited, from and after the date of such resolution, 
the liabilitv of its directors or managers, or of the managing director. 
Such special resolution shall be of the same validity asif it had been 
originally contained in the memorandum of association, and a copy 
thereof shall be embodied in, or annexed to, every copy of the memo- 
randum of association which is issued after the passing of the resolution. 


7%. A-resolution passed by a Company under this Act shall be 
efinition of “ special re. deemed to be special whenever a resolution 
solution.” has been passed by a majority of not less than 
three-fourths of such members of the Company for the time being 
entitled, according to the regulations of the Company, to vote, as may 
be present in person or by proxy (in cases where by the regulations of 
the Company proxies are allowed) at any general meeting of which 
notice specifying the intention to propose such resolution has been 
duly given, and sach resolution has been confirmed by a majority of 
such members for the time being entitled, according to the regulations 
of the Company, to vote, as may be present in person or by proxy ata 
subsequent general meeting, of which notice has been duly given, and 
beld at an interval of not less than fourteen days, nor more than one 
month, from the date of the meeting at which such resvlution was first 
passed. 

At any meeting mentioned in thissection, unless a poll is demand- 
ed by at least five members, a deciaration of the chairman that the re- 
solution has been carried shall be deemed conclusive evidence of the 
fact, withont proof of the number or proportion of the votes recorded in 
favour of or against the same. 

Notice of any meeting shall, for the purposes of this section, be 
deemed to be duly given and the meeting to be duly held whenever 
such notice is given and meeting held in manner prescribed by the re- 
gulations of the Company. 

In computing the majority under this section when a poll is demande 
ed, reference shail be had to the number of votes to which each mem- 
ber is entitled by the regulations of the Company. 
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78. In default of any regulations as to voting, every member shall 
Provision where no regu- ave one vote, and, in default of any regulations 
lutions as to meetings. as to summoning general meetings, a meeting 
shall be held to be duly summoned, of which seven days’ notice in writ- 
ing has been served on every member in manner in which notices are 
required to beserved by the table marked A in the first schedule hereto. 
In default of any regulations as to the personsto summon meetings, 

five members shall be competent to summon the same, and, in default of 
any regulations as to who is to be chairman of such meeting, it shall 
be competent for any person elected by the members present to preside. 


79. A copy of every special resolution that is passed by any Com- 
Registration’ of special pany under this Act shall be printed and for- 
resolutions. warded to the Registrar of Joint-stock Com- 
panies, and be recorded by him. 
~ [f such copy is not so forwarded within fifteen days from the date 
of the confirmation of the resolution, the Company shall incur a penal- 
ty not exceeding twenty rupees for every day after the expiration of 
buch fifteen days uuring which such copy is omitted to be forwarded ; 
aud every director and manager of the Company who knowingly and 
wilfully authorizes or permits such default shall incur the like penalty. 


80. Where articles of association have been registered, a copy of 
Copios of special rosoln- Very special resolution for the time being in 
tions to be ombodiod in ar- force shall be annexed to, or embodied in, 
Picked Ch aaa on every copy of the articles of association that 
may be issned after the passing of such resolution. Where no articles 
of association have been registered, acopy of every special resulution 
shall be forwarded in print toany member requesting the same on 
payment of one rupee or such less sum as the Company may direct. 


Ifany Company makes default in complying with the provisions 
of this section or section seventy-six, it shall incur a penalty not ex- 
ceeding twenty ropees for each copy in respect of which such default is 
made ; and every director and manager of the Company who knowingly 
and wilfully authorizes or permits such default shall incur the like 
penalty. 


81. Any Company under this Act may, by instrument in writing 
under its common seal, empower avy person, 
either generally or in respect of any specified | 
matters, as its attorney, to execute deeds on its behalf in any place not 
situate in British India; and every deed signed by such attorney on A 
behalf of the Company and under his seal shall be binding on the 


Company, and have the same effect as if it were under the common seal 
of the Company. 


Execution of deeds abroad. 
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82. The Local Government may appoint one or more competent 
Examination of affairs of iuspectors to examineyg,into the affairs of any 
Company by inspectors. Company under this Act, and to report thereon 
in such manner as the Local Government may direct upon the applica- 
tions following (that is to say) :— 

(a) In the case of a banking or any other Company that has a capi- 
tal divided into shares, upon the application of members holding not 
Jess than one-fifth part of the whole shares of the Company for the 
time being issued: 

(b) In the case of any Company not having a capital divided into 
shares, upon the application of members being in number not less than 
one-fifth of the whole number of persons for the time being entered on 
the register of the Company as members. 


83. The application shall be supported by such evidence as the 
A schidaiion: -foe-Iiepec: Local Government may require for the purpose 
tion to be supported by ofshowing that the applicants have good reason 
evidence. for requiring such investigation to be made, 
and that they are not actuated by malicious motives in instituting the 
same. 
The Local Government may also require the applicants to give 
security for payinent of the costs of the inquiry before appointing any 
inspector or inspectors. 


84. It shall be the duty of all officers and agents of the Company 
to produce for the examination of the Inspec- 
tors all books and documents in their custody 
or power. 

Any inspector may examiue upon oath the officers and agents of 
the Company in relation to its business. 

If any such officer or agent refuses to produce any book or docu- 
ment hereby directed to be produced, or to answer any question relat- 
ing to the affairs of the Company, he shall incur a penalty not exceeding 
one hundred rupees in respect of each such offence. 


Inspection of books. 


85. Upon the conclusion of the examination, the inspectors shall 

Resuli of examination report their opinions tothe Local Governmer +}. 

how dealt with. Such report shall be written or printed as the 
Local Government directs. 

A copy shall be forwarded by the Local Government to the regis- 
tered office of the Company, and a further copy shall, at the request of 
the members upon whose application the inspection was made, be de- 
livered to them or to any one or more of them. 

All expenses of and incidental to any such examination as afore- 
said shall be defrayed by the members upon whose application the in- 
spectors were appointed, unless the Local Government shall direct the 
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same to be paid ont of the assets of the Company, which the Local Go- 
vernment is hereby authorized to do. 

86. Any Company under this Act may, by a special resolution, 

Power of Company to ®8Ppoint inspectors for the purpose of examin- 
appoint inspectors. ing into the affairs of the Company. 

The inapectors so appvuinted shall have the same powers and per- 
form the same duties as inspectors appointed by the Local Govern- 
ment, with this exception, that, instead of making their report to the 
Local Government, they shall make the same in such manner and to 
such persons as the Company in general meeting directs, 

The officers and agents of the Company shall incur the same pen- 
alties in case of any refusal to produce any book or document hereby 
required to be produced to such inspectors, or to answer any question, 
as they would have incurred if sach inspectors had been appointed by 
the Local Government. 

87. A copy of the report of any inspectors appointed under this 

Report of inspectorsto ‘Ct, authenticated by the seal of the Com- 
be evidence. pany into whose affairs they have made inspec- 
tion, shall be admissible in any legal proceeding as evidence of the 
opinion of the inspectors in relation to any matter contained in such 
report. 

88. very prospectus of a Company, and every notice inviting 

picceatta eéaiacesd persons to subscribe for shares in any Joint- 
cify dates and names of Stock Company, shall specify the dates of* and 
parties to certain prior the names of the parties to any agreement en- 
pare forceable by law which has been entered into 
by the Company, or the promoters, directors, or trustees thereof, be- 
fore the issue of such prospectus or notice (whether subject to adop- 
tion by the directors or the Company, or otherwise), and which might 
reasonably influence a person in determining whether he would or 
would not become a share-holder inthe Company ; and any pr spectus 
or notice not specifying the same shall be deemed fraudulen n the 
part of the promoters, directors, and officers of the Company know- 
ingly issuing the same, as regards any person taking shares in the 
Company on the faith of such prospectus, unless he has had notice of 
such contract. 

Notices. 

89. Any summons, notice, order, or other document required to 

Service of notices on be served upon the Company, may be served 
Company. by leaving the same, or sending it through the 
post by a registered letter addressed to the Company, at their register- 


spn The Word“ of” has been inserted by the Repealing and Amending Act (XII of 
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ed office ; and any notice to the Registrar of Joint-stock Companies 
may be served by sending it to him through the post by a registered 
letter, or by delivering it to him, or by leaving it for him at his office. 

90. Livery document to be served by post on the Company shall 

Rules as to notices by be posted in such time as to admit of its being 
letter. delivered in the due course of delivery within 
the period (if any) prescribed for the service thereof ; and, in proving 
service of such document, it shall be sufficient to prove that such docu- 
ment was properly directed, and that it was put as a registered letter 
into the post-office. 

91. Any summons, notice, order, or proceeding requiring au- 

Authentication of notices thentication by the Company, may be signed 
by Company. by any director, secretary, or other authorized 
officer of the Company, and need not be under the common ses) of the 
Company; and the same may be in writing or in print, or partly in 
writing and partly in print. 

Legal Proceedings. 

92. Every Company under this Act shall cause minutes of all re- 

Evidence of proceodings S0lutions and proceedings of general meet- 
at mectings, ings of the Company, and of the directors cr 
mnanagers of the Company, in cases where there are directors or mana- 
gers, to be duly entered in books to be from time to time provided for 
the purpose ; and any such minute as aforesaid, if purporting to be 
sigued by the chairman of the meeting at which such resolutions were 
passed or proceedings had, or by the chairman of the next succeeding 
meeting, shall be received as evidence in all legal proceedings. 

Until the contrary is proved, every general meeting of the Com- 
pany, or meeting of directors or managers in respect of the proceed- 
ings of which minutes have been so made, shall be deemed to have 
been duly held and convened and all resolutions passed thereat or pro- 
ceedings had to have been daly passed and had, and all appointments 
of directors, managers, or liquidators, shall be deemed to be valid, and 
all acts done by such directors, managers, or liquidators shall be valid, 
notwithstanding any defect that may afterwards be discovered in their 
appointments or qulifications. 

Explanation.—Nothing in this section shall be deemed to give 
validity to acts done by a liquidator after his appointment has been 
shown to be invalid. 

93. Where a limited Company is plaintiff in any suit, if it ap- 

Provision as to costs in Pears from the evidence adduced that there is 
suits brought by certain reason to believe that, if the defendant be suc- 
limited Companies. cessful in his defence, the assets of the Com- 


pany will be insufficient to pay his costs, any Judge having jurisdic- 
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tion in the matter may require sufficient security to be given for such 
costs, and may stay all proceedings until such security is given. 


94. In any suit brought by the Company against any member to 
Plaints in suits agains, Tecover any call or other monies due from such 
metobers. member in his character of member, it shall be 
sufficient to allege that the defendant is a member of the Company, and 
is indebted to the Company in respect of a call made or other monies 
due, whereby a suit has accrued to the Company. 


Alteration of Forms. 


95. The forms set forth in the second schedule hereto, or forms 
as near thereto as circumstances admit, shall 
be used in all matters to which such forms 
refer, 
The Governor-General in Vouncil may from time to time make 
Governor-General in Such alterations in the tables and forms contain- 
Council may alter forms. ed in the first schedule hereto, so that he does 
not increase the amount of fees payable to the Registrar in the said 
schedule mentioned, and in the forms inthe second schedule, or make 
such additions to the last mentioned forms, as he deems requisite. 


Forms to be used. 


Any such table or form, when altered, shall be published in the 
Gazette of India, and, upon such publication being made, such table or 
form shall have the same force as if it were included in the schedule to 
this Act; but no alteration made by the Governor-General in Council 
in the table marked A contained in the first schedule shall affect any 
Company registered prior to the date of such alteration, or repeal, as 
respects such Company, any portion of such table. 

Arbitrations. 

96. Any Company under this Act may from time to time, by 
hier for Cowipasion to writing under its common seal, agree to refer, 
refer matters to arbitra. and may refer, to arbitration any matter what- 
ron soever in dispute between itself and any other 
Company or person ; and the Companies, parties to the arbitration, may, . 
delegate to the person or persons, to whom the referencs is made, powe 
to settle any terms or to determine any matter capable of being la/ 
fully settled or determined by the Companies themselves, or by thes 
rectors or other managing body of such Companies. 


97. The Companies jointly, but not otherwise, from time to tind 
Power to alter or.revoko by writing under their respective commo 
agreements for reference. geqls, may add to, alter, or revoke any agree- 
ment for reference in accordance with this Act theretofore entered: into 
between the Companies, or any of the terms, conditions, or stipulations 

thereof, 


¥ 
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98. Every reference or agreement in accordance with this Act, 

Agreements to be car-. except so far as it is from time to time revoked 

ried into effect. or modified in accordance with this Act, shall 
bind the Companies, and may aud shall be carried into full effect, 


99. Where the Companies agree, the re- 


Reference to arbitrator. : : 
ference shall be made to a single arbitrator. 


100. Except where the Companies agree that the reference 
Reference to two or more Shall be made to a single arbitrator, the refer- 
arbitrators. ence shall be made as follows, to wit :— 

where there are two Companies, the reference shall be made to 
two arbitrators ; 


where there are three or more Companies, the reference shall be 
made to so many arbitrators as there are Companies. 
101. Where there are to be two or more arbitrators, every Com- 
Appointment of arbitra. P#ny Shall, by writing under their common 
tors by Compauics. seal, appoint one of the arbitrators, and shall 
give notice in writing thereof to the other Company or Companies. 


102. Where there are to be two or more arbitrators, if any of 
Appointment of urbitra- the Companies fail to appoint an arbitrator 
tors by Local Government. within fourteen days after being thereunto re- 
quested in writing by the other Company, or by the other Companies 
or any of them, then, on the application of the Companies or any of 
them, the Local Government, instead of the Company so failing to ap- 
point an arbitrator, may appoint an arbitrator. T'he arbitrator so ap- 
pointed shall, for the purposes of this Act, be deemed to be appointed 
ty the Company so failing. 
103. Where tue reference is made to two or more arbitrators, if 
oe t of arbitrs. Defore the matters referred to them are deter- 
ppointment of arbitra . . ° 
tors by Companies to sup- mined any arbitrator dies, or becomes incapa- 
ply vacancies. ble or unfit, or for seven consecutive days fails 
to act as arbitrator, the Company by which he was appointed shall by 
writing under their common seal appoint an arbitrator in his place. 


104. Where the Company, by which an arbitrator ought to be 
Aopainenentoranitea: appointed in the place of the arbitrator 80 de- 
tors by Local Government ceased, incapable, unfit, or failing to act, fatls 
to supply vacancies. to make the appointment within fourteen days 
after being thereunto requested in writing by the other Company, or 
by the other Companies or any of them, then, on the application of the 
Companies or any of them, the Local Government may appoint an 
arbitrator. 
The arbitrator so appointed shall, for the purposes of this Act, be 
deemed to be appointed by the Company so failing. 
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105. When any appointment of an arbitrator is made, the Com- 
Appointment of arbi. P8nY making the appointment shall have no 
trator not revocable. power to revoke the same without the previous 
consent in writing of the other Company or every other Company in 
writing under their common seal, 


106. Where two or more arbitrators are appointed, they shall, 

Appointment of umpire before entering on the business of the refer- 

by arbitrators. ence, appoint by writing under their hands an 
impartial and qualified person to be their umpire. 


107. If the arbitrators do not appoint an umpire within seven 
Appointment of umpire ays after the reference is made to the arbi- 
by Local Government. trators, then, on the application of the Com- 
panies or any of them, the Local Government may appoint an umpire ; 
and the umpire so appointed shall, for the purposes of this Act, be 
deemed to be appointed by the arbitrators. 


108. Where two or more arbitrators are appointed, if before the 
.. matters referred to them are determined their 
Appointment of umpire : . : 
by urbitratora to supply umpire dies, or becomes incapable or unfit, or 
a i for seven consecutive days fails to act as um- 
pire, the arbitrators shall, by writing under their hands, appoint an im- 
partial and qualified person to be their umpire in his place. 


109. Ifthe arbitrators fail to appoint an umpire within seven 
; . days after notice in writing to them of the de- 
Appointment of umpire : : b 
by Local Government to COasé, incapacity, unfitness, or failure to act of 
supply vacancy. their umpire, then, on the application of the 
Companies or any of them, the Local Government may appoint an 
umpire. 

The umpire eo appointed shall, for the purposes of this Act, be 
deemed to be appointed by the arbitrators so failing. 

111. Where there are two or more arbitrators, if they do not 
within sach a time as the Companies agree on, 
or, failing such agreement, withiu thirty days 
next after the reference is made to the arbitrators, agree on their 
award thereon, then the matters referred to them, or such of those 
matters as are not then determined, shall stand referred to their um- 
pire. 

112. The arbitrator, and the arbitrators and the umpire respec- 

: tively, may call for the production of any docu: 

Power for arbitrators, é : . 
&c., to call for books, &., ments or evidence in the possession or power 
and examine witnesseson of the Companies respectively, or which they 
oath. . : : 
respectively can produce, and which the arbi- 
trator, or the arbitrators or the umpire, shall think necessary for deter- 


Reference to umpire. 
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mining the matters referred, and may examine the witnesses of the 
Companies respectively on oath. 


113. Except where, and as the Companies otherwise agree, the 
Procedure in the arbi sYTbitrator, and the arbitrators and the umpire 
ration, respectively, may proceed in the business of 
the reference in such manner as he and they respectively shall think fit- 


114. The arbitrator, and tie arbitrators, and the umpire respec- 
Arbitration mny proceed tively, may proceed in the absence of all or 
in absence of Companies. any of the Companies in every case in which, 
after giviny notice in that behalf to the Companies respectively, the 


arbitrator, or the arbitrators or the umpire, shall think fit so to pro- 
ceed. 


115. The arbitrator, and the arbitrators and the umpire respec- 

Several awards may be tively, may, if he and they respectively think 

made. fit, make several awards, each on part of the 
matters referred, instead of one award on all the matters referred, 


Every such award on part of the matters shall, for such time as 
shall be stated in the award, the same being such as shall have been 
specified in the agreement for arbitration, or, in the event of no time 
having been so specified, for any time which the arbitrator may be 
legally entitled to fix, be binding as toallthe matters to which it ex- 
tends, and as if the matters awarded on were all the matters referred, 
and that notwithstanding the other matters or any of them be not 
then or thereafter awarded on. 


116. The award of the arbitrator, or of the arbitrators, or of the 
Awarda madein duotine UMpire, if made iu writing under his or their 
to biad all partes. respective hand or hands, and ready to be de- 
livered to the Companies within such a time as the Companies agree 
on, or, failing such agreement, within thirty days next after the mat- 
tere in difference are referred to (asthe case may be) the urbitrator or 


the arbitrators or the umpire, shall be binding and conclusively on all 
the Companies. 


117. Provided always that (except where and as the Companies 
Pawan tinumpietoee: otherwise agree) the umpire, from time to time 
tend period fur making by writing under his hand, may extend the 
his award. period within which kis award is to be made. 
If it be made and ready to be delivered within the extended time, it 
shall be as valid and effectual as if made within the prescribed period. 


118. No award made on any arbitration in accordance with this 


Awards not to be set Actshall be set aside for any irregularity or 
aside for informality. informality. 
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119. Except only so far as the Companies bound by any award 
in accordance with this Act from time to time 
otherwise agree, all things by every award in 
accordance with this Act lawfully required to be done, omitted, or 
suffered shall be done, omitted, or suffered accordingly. 

120. Full effect shall be given by the Courts according to their 

Agreemente, arbitrations, eSpective Jurisdictions, and by the Companies 
and awards to have effect. respectively and otherwise, to all agreements, 
references, arbitratious, and awards in accerdance with this Act ; and 
the performance or observance thereof may, where tie Courts think 
fit, be compelled by any process against the Companies respectively or 
their respective property that the Courts or any Judge thereof shall 
direct, and where requisite frame, for the purpuse. 

121. Except where and asthe Companies otherwise agree, the 

Costs of arbitration snd COSts of and attending the arbitration and the 
award. award shall be in the discretion of the arbitra- 
tor, and the arbitrators and the umpire respectively. 

122. Except where and as the Companies otherwise agree, and if 
and so far as the award does not otherwise de- 
termine, the costs of and attending the arbitra- 
tion and the award shall be borne and paid by the Companies in equal 
shares, and in other respects the Companies shall bear their own res- 
pective costs. 

123. On the application of any party interested, the submission 

Snbmiasion to arbitration © apy such arbitration may be filed in the 
to be filed in Court. High Couré, and an order of reference may be 
made thereon, with any directions the Oourt thinks fit ; and the provi- 
sions of the Code of Civil Procedure shall, so far as the same are ap- 
plicable, apply to every sach order and to all proceedings thereunder. 


Awards to be obeyed. 


Payment of costs. 





PART Iv. 
WInpinc-up oF CoMPANIzs AND ASSOCIATIONS UNDER THIS ACT, 
Preliminary. 
124. The term “contributory” shall mean every person liable to 
; contribute to the assets of a Company under 
sing of “contribu this Act in the event of the same being wound 
up ; it shall also, in all proceedings for deter- 
mining the persona who are to be deemed contributories, and in all 
proceedings prior to the final determination of such persons, include 
any person alleged to be a contributory. 
125. The liability of any person to contribute to thesassets of a 
Nature.of liability of con. Company under this Act in the event of the 
tributory. same being wound up shall be deemed to create 
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a debt accuring due from such person at the time when his liability 
commenced, but payable at the time or respective times when calls are 
made as hereinafter mentioned for enforcing such liability ; and it 
shall be lawful, in the case of the insolvency of any contributory to 
prove against his estate the estimated value of his liability to future 
calls, as well as calls already made. 

No claim founded on the liability of acontributory shall be cogniz- 
able by any Court of Small Causes situate outside the towns of Calcutta 
Madras, and Bombay. 

126. If any contributory dies either before or after he has been 

Contributories in case of Placed on the list of contribatories hereinafter 
death. mentioned, his personal representatives, heirs 
and devisees, shall be liable in due course of administration to contri- 
bute to the assets of the Company in discharge of the liability of such 
deceased contributory ; and such personal representatives, heirs, and 
devisees, shall be deemed to be contributories accordingly. 

127. lf any contributory becomes insolvent, either before or after 

Contributories in case of te has been placed on the list of contributories, 
insolvency. his assignees shall be deemed to represent.such 
insolvent for all the purposes of the winding-up, and shall be deemed 
to be contributories accordingly, and may be called upon to admit to 
prove against the estate of such insolvent, or otherwise to allow to be 
paid out of his assets in due course of law, any monies due from such 
insolvent in respect of his liability to contribute to the assets of the 
Company being wound up. 

Winding-up by Court. 

‘ 128. A Company under this Act may be 
Sich Coa a ‘be wound up by the Court as hereinafter defined 
wound up by Court. under the following circumstances (that is to 

Bay) :— 

(a) whenever the Company has passed a special resolution requir- 
ing the Company to be wound up by the Court ; 

(L) whenever the Company does not commence its basiness within 
a year from its incorporation, or suspends its business for the space of 
a whole year ; 

(c) whenever the members are reduced in nomber to less than 
SEVEN ; 

(d) whenever the Company is unable to pay its debts ; 

(e) whenever for any other reason of a like nature the Court is 
of opinion that it is just and equitable that the Company should be 
wound up. 

Company when deemed 129. A Company under this Act shall be 
unable to pay its debts. deemed to be unable to pay its debts— 
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(a) whenever acreditor, by assignment or otherwise, to whom the 
Company is indebted in a sum exceeding five hundred rupees then due, 
has served on the Company, by leaving the same at ita registered office, 
a demand under his hand requiring the Company to pay the sum so 
due, and the Company has for the space of three weeks succeeding the 
service of such demand neglected to pay such sum, or to secure or com- 
pound for the same to the reasonable satisfaction of the creditor ; 


(L) whenever execution or other process issued on a decree or 
order obtained in any Court in favour of any creditor in any proceeding 
instituted by such creditor against the Company is returned unsatis- 
fied in whole or in part ; 

(c) whenever it is proved to the satisfaction of the Court that the 
Company is unable to pay its debts. 


130. The expression “ The Qourt,” as used in this Part of this 
Act, shall mean the principal Court having 
original civil jurisdiction in the place in which 
the registered office of the Company is situate, unless in the regulations 
for the manageme::t of the Company it shall be stipulated that the 
Company, if wound up, shall be wound up by the High Court of Judi- 
cature at Fort William, Madras, or Bombay (as the case may be), or 
by the Chief Court of the Panjab, in which case the word “ Court” 
shall mean the said High Court or Chief Court (as the case may be) 
in the exercise of its original civil jurisdiction. 

The expression “ debts,” as used in this part of this Act, means 
debts actually due, of which the creditor could 
cluim immediate payment, except in the case 
of a Company issuing or liable under policies of assurance upon human 
life within British India, or granting annuities upon human jife within 
British India, In the case of such a Company (hereinafter called a 
Life assurance Company), the expression “debts,” as so used, includes 
also contingent or prospective liability under policies and annuity and 
other existing contracts, 


Definition of “the Court.” 


Definition of “debts.”’ 


131. Any application to the Court for the winding-np of a Com- 
Application for winding- pany under this Act shall be by petition, which 
up to be mado by petition, may be presented bv the Company, or by any 
one or more creditor or creditors, contributory or contributories, of the 
Company, or by all or any of the above parties, together or separately. 


The petition must allege facts which, if proved, will justify an 
order for winding-up the Company. Every order which may be made 
on any such petition shall operate in favour of all the creditors and all 
the contributories of the Company in the same manner as if it had been 
made upon the joint petition of a creditor and a contributory. 
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In the case of a Life-assurance Company the Conrt shall not ; 
a hearing to the petition until security for costs for.sach amount as the 
Judge thinks reasonable is given, and until, a prima facie case is also 
established tv the satisfaction of the Judge ; and, where the Company 
has au uncalled capital of an amount sufficient, with the future pre- 
Iniums receivable by the Company, to make up the actual invested assets 
equal to the amount of the estimated liabilities, the Court shall saspend 
further proceedings on the petitions for a reasonable time to enable the 
unculled capital, or a sufficient part thereof, to be called up; and, if at 
the end of the original or any suspended time for whicb the proceedings 
have been suspended such an amount has not been realised by means 
of calls as with the already invested assets is equal to the liabilities, an 
order shall ba made on the petition as if the Company had been pro- 
ved to be unable to pay its debts. 

Laplanation—Nothing in this section authorizes the presentation 
of a petition by a member of a Company who is indebted to the Com- 
pavy in respect of a call made, or other monies due. 


132. No contributory of «1 Company under this Act shall be 
Gates selcienet capable of presenting a petition for winding-up 
qualified to present wind- such Company unless the members of the Com- 
ang FED: DeLnID: pany are reduced in number to less than seven, 
or unless the shares in respect of which he is a contributory, or some 
of them, either were originally allotted to him, or have been held by 
him, and registered in his name, fora period of at least six months 
during the eighteen months previous to the commencement of the wind- 
ing-up, or have devolved upon him through the death of a former 
holder: 

1 rovided that, where a share has during the whole or any part of 
the six months, been held by-or registered in the name of the wife of 
a contributory either before or after her marriage, or by or in the name 
of any trustee ¢ ¢ such wife, or for the contributory, such share shall, 
for the purposes of this section, be deemed tu have been held by and 

registered in the name of the contributory. 


: 133. A winding-up of a Company by the Court shall be deemer 
Commencement of wind. t0 commence at the time of the presentation of 
ing-up by Court. the petition for the winding-up. 
134. ‘The Court may, at any time after the presontation of a peti- 
Court may grant injance- tion for winding-up a Company under this Act, 
tion. and before making an order for winding-up the 
Company, upon the application of the Company, or of any creditor 
or contributory of the Company, restrain further proceedings in any 
suit or proceeding against the Company, upon such terms as the Court 


thinks fit. 
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The Court may also at any time after the presentation of such peti- 
tion, and before the first appointment of liquidators, appoint provision- 
ally an official liquidator of the estate and effects of the Company. 

135. Upon hearing the petition, the Court may dismiss the same 

Course to be pursued by With or without costs, may adjourn the hearing 
Court on hearing petition. conditionally or unconditionally, and may make 
any interim order or any other order that it deems just. 


136. When an order has been made for winding-up a Company 
Suits to be stayed after UDder this Act, no suit or other proceeding 
order for winding-up. shall be proceeded with or commenced against 
the Company except with the leave of the Court, and subject to such 
terms as the Court may impose. 
Note. 

The language of section 136 of the Indian Companies’ Act (VI of 1882) 
shows that proceedings in execution are regarded as distinct from the suit 
for the purpose of that section : therefore the leave given to proceed with 
a suit is not authority for proceedings taken in executionof the decree in 
the suit authorised.—I. L. B., 16 Bom. 641. 

187. When an order has been made for winding-up a Company 

Copy of order to be for- Under this Act, a copy of such order shall forth- 
warded to Registrar. with be forwarded by the Company to the Re- 
gistrar of Joint-stock Companies, who shall make a minute thereof in 
his books relating to the Company. 

Soch order shall be deemed to be notice of discharge to the ser- 
vants of the Company, except when the business of the Company is 
continued. 

138. Such Court may, at any time after an order has been made 

Power of Court to stay for winding up a Company, upon the appli- 
proceedings. cation of any creditor or contributory of the 
Company, and upon proof to the satisfaction of the Court that all pro- 
ceedings in relation to such winding-up ought to be stayed, make ar 
order staying the same, either altogether or for a limited time, on suct. 
terms and subject to such conditions as it deems fit. 

139. When an order has been made for winding up s Company 

Whack Gloniacoa alae: limited by guarantee, and having a capital di- 
capital of Company limited vided into shares, any share-capital that may 
RY Bautautce: not have been called up shall be deemed to be 
assets of the Company, and to be a debt due to the Company from eack 
member to the extent of any sums that may be unpaid on any shares 
held by him, and payable at such time as may be appointed by the 
Court. 

Court may have rogard 140. The Court may, as to all matter. 
to wishes of creditora or relating to the winding-up, have regard to the 
oe wishes of creditors or contributories as provec 
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to it by any sufficient evidence, and may, if it thinks fit, direct meet- 
ings of the creditors or contributories to be summoned, held, and con- 
ducted in such manner as the Court directa, for the purpose of agcertain- 
ing their wishes, and may appoint a person to act as chairman of any 
such mseting, and to report the result of such meeting to the Court. 

Iu the case of creditors, regard is to be had to the value of the 
debts due to each creditor, and, in the case of contributories, to the 
number of votes conferred on each contributory by the regulations of 
the Company. 

Official Tiqutdators. 


141. Jor the purpose of conducting the proceedings in winding- 

Appointment of official up a Company and assisting the Court therein, 

liquidator. there may be appointed a person or persone, to 
be called an official liquidator or official liquidators. 

The Court may appoint such person or persons, either secwinoually 
or otherwise, as it thinks fit, to the office of official liquidator or official 
liquidators: 

In all cases, if more “persons than one are appointed to the office 
of official liquidator, the shall declare whether any ‘act hereby reqtired 
or authorized to be done by the official liquidator is to be done by all 
or apy one or more of such persons. 


The Court may also determine whether any, and what, security is 
to be given by any official liquidator on his appointment. 

If no official liquidator is appointed, or during any vacancy in 
such appointment, all the property of the Company shall be deemed to 
be in the custody of the Court. 

A receiver shall uot be appointed of assets in the hands of an 
official liquidator. 


142. Avy official liquidator may resign or be removed by the 
Resignations, removals, Court on due cause shown. Any vacancy in 
filling up vacancies, and the office of an official liquidator appointed by 
een: the Court shall be filled up by the Court. There 
shall be paid co the official liquidator such salary or remuneration, »v 
way of percentage or otherwise, ag the Court may direct ; and, if more 
liquidators than one are appointed, such remuneration shall be distri- 
bated amongst them is such proportions as the Court directs. 


148. The official liquidator shall be described by the style of the 
Style and duties of off- Official liquidator of the particular Company 
cial liquidator. in respect of which he is appointed, and not 
by his individual name. He shall take into his custody, or under his 
control, all the property,effects, and actionable claims to which the Com- 
pany is or appears to be entitled, and shall perform such daties in re. 
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pany to be collected and applied in discharge of his liabilities existing | 
at the date of the said order, 
148. In settling the list of contributories, the Court shall dia- 
Provision as torepresen- ‘iDguish between persons who are contriba- 
tative contributories. tories in their own right, and persons who are 
contributories as being reprezentatives of, or being liable to the debts 
of, others. : 


149. The Court may, at any time after making an order for wind- 
Power of Oonrt to re. ing up # Company, require any contributory 
quire delivery of property. for the time being settled on the list of coutri- 
butories, trustee, receiver, banker, or ageut or officer of the Company 
to pay, deliver, convey, surrender, or transfer forthwith, or within such 
time as the Conrt directs, to or into the bands of the official liquidator, 
any sum or balance, books, papers, estate, or effects which happen to 
be in bis bands for the time being, and to which the Company is prima 
facie entitled. 


150. The Court may, at any time after making an order for wind- 
Power of Court to orde- 28 up the Company, make an order on any 
psyment of debs by con- contributory for the time being settled on the 
eels: list of contributories directing payment to be 
made, in manner in the said order mentioned, of any monies due from 
him or from the estate of the person whom he represents the Company, 
exclusive of any monies which he, or the estate of the person whom 
he represents, may be liable to contribute by virtue of any call made 
or to be made by the Court in pursuance of this part of this Act, 

The Coart may, in making such order, when the Company is not 
limited, allow to such contributory, by way of set-off, any monies due 
to him, or the estate which he represents from the Company on any 
independent dealing or contract with the Company, but not any monies 
due tv him as a member of the Company in respect of auy dividend or 
profits : 

Provided that, when all the creditors of any Company, whether 
limited or unlimited, are paid in full, any monies due on any account 
whatever tu any contributory from the Company may be allowed to 

im to way of set-off against any subsequent call or calls. 

, do the event of the winding-up of any limited Company, the Conrt, 
if it thinks fit, may make to any directur or manager of such Company 
whose liability is unlimited the eame allowance by way of set-off ag 
uyder this section it may make to a contributory where the Company \( 


is not limited, 


| 151. The Court may, atany time after making an order t 


Power of Court o make Winding-up a Company, and either before o 
after it has ascertained the sufficiency of the | 
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asseta of the Company, make calls on, and order payment thereof by, 
all or any of the contributories for the time being settled on the list of 
contributories, to the extent of their liability, for payment of all or any 
eums it deems necessary to satisfy the debts and liabilities of the Com- 
pany, and the coate, charges, and exvenses of winding it up, and for 
the adjustment of the rights of the contributories amongst themselves. 
The Court may, in making a call, take iato consideration the pro- 
bability that some of the contributories upon whom the same is made 
may partly or wholly fail to pay their respective portions of the same. 
152. The Court may order any contributory, purchaser, or other 
Power of Court to order “person from whom money is due to the Com- 
payment into Bank. pany to pay the same into the Bank of Bengal, 
the Bank of Madras, or the Bank of Bombay, as the case may be, or 
any branch thereof respectively, to the account of the official liquidator 
instead of to the official liquidator ; and such order may be enforced 
in the same manner as if it had directed payment to the official liqui- 
dutor. 


158. All monies, bills, hundis, notes, and other securities paid 
Regulation of account 8d delivered into the Bank of Bengal, the 
with Court. Bank of Madras, or the Bank of Bombay, or 
any branch thereof respectively, in the event of a Company being wound 
up by the Court, shall be subject to such order and regulation for the 
keeping of the account of such monies and other effects, and for the 
payment and delivery io, or investment and payment aud mentary oul, 
of the same of the Oourt may direct. 
154. Ifany person made a contributory as personal representati ve 
Provision in case of re. 1 ® deceased contributory makes defgnit in 
presentative contributory paying any sum Ordered to be paid by him, 
not paying monies ordered. proceedings may be taken for administering 
the property of such deceased contributory, whether moveable or im- 
moveable, or both, and of compelling payment thereout of the manies 
due. 
155. Any order made by the Court in purauance of this Act up- 
ou any contributory shall, subject to the pro- 
visions herein contained for appealing againat 
ich order, be conclusive evidence that the monies, if any, thereby ap- 
aaring to be due or ordered to be paid are due ; and all other pertia- 
ent matters stated in such order are to be taken to be traly eae as 
against all persons and in all proceedings whatsoever. . ° 
156. The Court may fix a certain day or certain days on or with- 
in which creditors of the Company are te prove 
ditors not. proving, wish their debts or claims, or to. be excluded gaits 
certain time. the benefit of any, distribution made before 
such debts are proved. _—s_—_. a 


rder conclusive evidence. 
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157. The Court shall adjust the rights of the contributories 

Court to adjust rights -Smongst themselves, and distribute any surplus 

of contributories. that may remain amongst the parties entitled 
thereto. 

158. The Court may, in the event of the assets being insufficient 
to satisfy the liabilities, make an order as to the 
payment out of the estate of the Company of 
the costs, cherges, and expenses incurred in winding-up any Company 
in sach order of priority as the Court thinks just. 

159. When the affairs of the Company have been completely 
wound up, the Court shall make an order that 
the Company be dissolved from the date of such 
order, and the Company shall be dissolved accordingly. 

160. Avy order so made shall be reported by the official liquidator 

Registrar tomake minute to the Registrar, who shall make a minnte ac- 

of dissolution of Company. cordingly in his books of the dissolution of such 

{ Company. 
161. If the official liquidator makes default in reporting to the 
, Registrar, in the case of a Company bein 

ce  diebluilea “ef Gon wound up by the Court, the order that ‘ue 

pany. Company be dissolved, he shal. be liable to a 

penalty not exceeding one hundred rupees for every day during which 
he is so in default, 

Extraordinary powers of Oourt. 

162. The Court may, after it has made an order for winding up the 

Power of Court to sum. CO™pany, sammon before it any officer of the 

mon pe: fons before it sus- Company, or person kuown or suspected to have 

ona property in his possession any of the estate or effects of 

the Company, or supposed to be indebted to 

the Company, or any person whom the Cours may deem capable of 

giving information concerning the trade, dealings, estate, or effects of 

the Company. it 

Ii any person so sammoned, after being tendered a reasonable su 
for his expenses, refuses to come before the Court at the time appoin 
ed, having no lawful impediment (made known to the Court at the ti 
of ite sitting and allowed by it), the Court may cause such person to 
apprehended and brought before the Court for examination. 

The Court may require any such officer or person to prodace any 
documente in his eustody or power relating to the Company. Never- 
theless, in oases: where any person claims any lien on docaments pro- 
daced by him, such production shall be without prejadice to sach liem 
and the Court-shall have jurisdiction in the windisg-up to determine 
all questions relating to .euob lien. 


Court to.order costa. 


Dissolution of Company. 
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Note, } 7 

‘Certain persons connected with a Company then in course of liquidation, 
who were also some of the defendants in a pending suit brought by the 
Oompany (and revived subsequent to the order for winding-up by the Off- 
cial Liquidator) for an avcount and for the recovery of certain sums 
alleged to have been paid to the promoters of the Company, having been ex- 
A@mined under an order obtained under sec. 162 of the Companies’ Act, 
1882, applied through their Counsel for costs incurred on such examiuation : 
Held, that no order as to such costs could be made.—I, L. R., 14 Cal, 219, 

163. The Court may examine upon oath, either by word of 

Examination of parties mouth or upon written interrogatories, any 

by Court. person appearing or brought before it in 
manner aforesaid concerning the affairs, dealings, vstate, or effects of 
the Company, and may reduce into writing the answers of every such 
person, and require him to subscribe the same. 

164. The Court may, at any time before or after it has made an 

ee for winding up a Company, upon proof 

butory abont to ubscond being given that there is probable cause for 
eget cadets conceal believing that any contributory to such Com- 
ws ace tl pany is about to quit British India or other- 
wise abscond, or to remove or conceal any of his goods or chattels, for 
the purpose of evading payment of calls, or for avoiding examination 
in respect of the affairs of the Company, cause such contributory to be 
arrested, and his books, papers, monies, securities for monies goods, 
and chattels to be siezed, and him and them to be safely kept until such 
time as the Court may order. 


165. Any powers by this Act conferred on the Court shall be 

Powers of Court cumu- deemed to be in addition to, and notin res- 

uttye: triction of, any other powers subsisting of in- 

stituting proceedings against any contributory, or the estate of any 

contributory or against any debtor of the Company, for the recovery of 

any call or other sams due from such contributory or debtor, or his 
estate ; and such proceedings may be instituted accordingly. 

Enforcement of, and Appeal from, Orders. 

166. All orders made by a Court under this Act may be enforce. 
ed in the same maaner in which decrees of 
such Court made in any suit pending therein 
may be enforced. 

167. Any order made by a Court for or in the emer of re 

ae winding-up of a Company under this Act 
is bs canoe by” other shall 85 enforced in any part of British India, 
ene: other than that in which such Court is sitaate, 
in the Court that would have had jurisdiction in respect of such Com» 
pany if the registered office of the Company had been siteate in: such 
other part, and in the same manner 10 all respecta.as if such onder 


Power to enforce orders. 
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had been made by the Court that is hereby required to enforce the 
same. : : 


168. Where any order or decree made by one Court is required 
‘ Wode of dealing with or- 0 be enforced by another Conrt as herein- 
ders to be enforced by before provided, a certified copy of the urder 
ee or decree so.made shall be produced to the 
proper officer of the Court required to enforce the same, and the pros 
duction of such certified copy shall be safficient evidence of such order 
or decree having been made; and thereupon such last mentioued Court 
shall take such steps in the matter as may be requisite for enforcing 
such order or decree, in the same manner as if it were the order or 
decree of the Court enforcing the same. 


169. Re-hearings of, and appeals from, any order or decision 
made or given in the matter of the winding- 
saa ae up of a Company by the Court may be hxd in 
the same manner and subject to the same conditions in and snhjact to 
which appeals may be had from any order or decision of the same 
Conrt ia cases within its ordiuary jorisdiciion ; subject to this restric- 
tion, that no such re-hearing or appeal shall be heard unlesss notice of 
the same is given within three weeks after any order complained of 
hes been made, in manner in which notices of appeal are ordiuarily 
given under the Code of Civil Procedure, anless such time is extended 
by the Court of appeal. 
170. In all proceedings under this Part of this Act, every Court, 
Jndicial notice to betaken Judge, and person judicially acting, and all 
of signature of officers. other officers, judicial or ministerial, of any 
Court, or employed in enforcing the process of any Court, shall take 
jadicial notice of the signature of any officer of any other Court, and 
also of the official seal of any other Qourt when such seal is appended 
to any document made, issued, or signed under the provisions of this 
Part of this Act, or any official copy thereof. 


171. The Judges of the District Courts, who sit at places more 
Pays -Commissionsss than twenty English miles from the usual 
receiving evidence. place of sitting of the High Court, shall be 
bine aa for the purpose of taking evidence under this Act in 
cases where any Company is wound upins High Court ; and it shall 
be lawful for the High Court to refer the whole or any part of the 
examination of:any witnesses under this Act to any person hereby 
appointed Commissioner, although such Commissioner is ont of the 
jarisdiotion of the Court-that made the order or duoree for winding-up 
the Company. | 
Every aach Commissioner shall, in addition to any power of sum- 
mening and examining witnesses, and requiring. ¢he production or deli- 
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very of documents, and: certifying or punishing defaults by wituesses, 
which he might lawfully exercise as a Judge of a District Court, 
havé; in the matter so referred to him, all the same powers of sum- 
moning and examining witnesses, and requiring the production or 
delivery of documents, and punishing defaults by witnesses, and allow- 
‘ing costs and charges and expenses to witnesses, asthe Court which 
made the order for winding-up the Company has; and the examin- 
ation so taken shall be returned or reported to such last mentioned Court 
in such manner as it directs, 


172. Ifany affidavit, affirmation, or declaration, required to be 
Affidavits, &c., may be SWoOrn or made under the provisions or for the 
eworn in British India, purposes of this Part of this Act, be lawfally 
Great Britain, or Ireland, : ei ‘ ¢ 
or abroad, before any com. ®Worn or made in British India, or in Great 
petent Court or persons. Britain, or Ireland, or in any colony, island, 
plantation, or place under the dominion of Her Majesty in foreign parts, 
before any Court, Judge, or person lawfully authorized to take and re- 
ceive affidavits, affirmations, or declarations, or before any of Her Ma- 
jeaty’s Consuls or Vice Consuls in any foreign parts out of Her Majesty’s 
dominions, all Courts, Judges, Justices, Oommisioners, and persons acte 
ing jadicially in British India shall take judicial notice of the seal or 
stamp or siguature (as the case may be) of any snch Court, Judge, per- 
son, Consul, or Vice Consul, attached, appended, or subscribed to any 
such «affidavit, affirmation, or declaration, or to any other document to 
be used for the purposes of this Part of this Act. 


Voluntary Winding-up of Oompany. 


Cironmatancea under 173. A Company under this Act may be 


which Company may 
wound up voluntarily. wound up voluntarily—~ 


(a) whenever the period, if any, fixed for the duration of the Come 
pauy by the articles of association expires, or whenever the event, if 
any, occurs upon the occurrence of which it ie provided by the articles 
of association that the Company is to be dissolved, and the Company in 
general meeting hag passed a resolution requiring the Company to be 
wound up voluntarily ; 

(b) whenever the Company has passed a special resolution require, 
ing the Company to be wound up voluntarily ; 

(c) whenever the Company bas passed an extraordinary resolution 
to the effect that it has been proved to its satisfaction that the Oompany 
cannot by reason of its liabilities continue its business, and that it is ad- 
visable to wiod up the same : 

For the purposes of this Act any resolution shall be deemed to be 
extraordinary which is passed in sach manner as would, if it hed been 
confirmed by a subsequent meeting, have constituted a special resolu- 
tion as hereinbefore defined. - 
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174. A yoluntary winding-ap shall be deemed to commence at 
Commencement of vo. the time of the passing of the resolution 
lantary winding-up. authorising such winding-up. When the wind: 
ing-up is in pursuance of a special resolation, it shall be deemed to 
commence at the time of the passing, under section seventy-seven, of the 
confirmatory resolution. 


Effect of voluntary wind: 175. Whenever a Company is wound np / 
ing up om statasof Com- voluntarily, the Company shall, from the date 
aa of the commencement of such winding-up, cease 


to carry on its business except in so far as may be required for the be- 
neficial wiading-up thereof ; and all transfers of shares, except transfers 
made to or with the sanction of the liquidators, or alteration in the 
status of the members of the Company, taking place after the com- 
mencement of such winding-up, shall be void ; but its corporate state 
and all its corporate powers shall, notwithstanding that its regulations 
otherwise provide, continue until the affairs of the Company are wound 
up. 

176. Notice of any special resolution or extraordinary resolution 

Notice of resolatior to passed for winding up a Company voluntarily 
wind np voluntarily, shall be given by advertisement in the loval 
official Gazette, and also in some newspaper (if any) circulating in the 
place where the registered office of the Company ia situate. 

177. The following consequences shall 
__Lonseaaenoe of velaue ensue upon the voluntary winding-up of a 
Company :— 

(a) the assets of the Company shall be applied in satisfaction of its 
liabilities pari passu as they exist at the commencement of the winding- 
up, and subject thereto shall, unless the regulations of the Company 
otherwise provide, be distributed amongst the members according to 
their rights and interests inthe Company : 

(5) liquidators shall be appointed for the purpose of winding up 
the affairs of the Company and distributing the assets : 

(c) the Company in general meeting shall appoint such persons as 
it thinks fit to be liquidators, and may fix the remuneration to be paid 
to them : 

(d) if one peraon only is appointed, all the provisions herein con- 
tained in reference to several liquidators shall apply to him : 

(e) upon the appointment of liquidators, all the powers of the direc- 
tors shall cease, except in so far as the Company in general meeting, 
or the liquidators, may sanction the continuance of such powers : 

(f) when several liquidators are appointed, every power hereby 
given may be exercised by such one or more of them as may be de- 
termited at the time of their appointment, or, in default of such de- 

terminatien, by any number not less than two: 
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(7) the liquidators may, withont the sanction of the Court, exer- 
cise all powers by this Act given to the official liquidators : 

‘(h) the liquidators may exercise the powers hereinbefore given to 
the Court of settling the list of contributories of the Company, and 
any list so settled shall be prima-facte evidence of the liability of the 
persons named therein to be contributories : 

(2) the liquidators may, at any time after the passing of the re- 
solution for winding up the Company, and before they have sscer- 
tained the sufficiency of the assets of the Company, call on all or any 
of the contributories for the time being settled on the list of contribu- 
tories, to the extent of their liability, to pay all or any sums they deem 
necessary to satisfy the debts and liabilities of the Company, and the 
costs, charges, and expenses of winding it up, and for the adjustment 
of the rights of the contributories amongst themselves ; and the liquid- 
ators may, in making a call, take into consideration the probability that 
some of the contributories upon whom the same is made may partly or 
wholly fail to pay their respective portions of the same : 

(7 )the liquidators shall pay the debts of the Company, and adjust 
the rights of the contributories amongst themselves. 

Note. 

Where a Company has gone into a voluntary liquidation it can still be 
sued for debts due by it incurred prior to liquidation, although the fact 
that there are liquidators may be material if execution of the decree is 
sought.—I, L. B., 15 Madr, 97. 

178. Where a Company limited by guarantee, and having a ca- 

aitcet-of Windingapéa pital divided into shares, is being wound up 
share-capital of Company vVoluntarily,any share-capital that may not have 
limited by guarantee. been called up shall be deemed to be assets of 
the Company, and to be a debt due from each member to the Company 
to the extent of any sums that may be unpaid, on any shares held by 
him, and payable at such time as may be appointed by the liquidators. 


179. A Company abont to be wound up voluntarily, or in the 
Power of Company to °Urse of being wound up voluntarily may, by 
delegate authority to ap- an extraordinary resolution, delegate to its cre- 
point liquidators. ditors, or to any committee of its c-editors, the 
power of appointing liquidators or any of them, and sapplying any va- 
cancies in the appointment of liquidators, or may, by » like resolution, 
énter into any arrangement with respect to the powers to be exercised 
by the liquidators and the manner in which they are to be exercised... 
Any act done by the creditors in pursuance of such dele xated. 
power shall have the same effect as if it had been done by the Company. 
180. Any arrangement, whicha Company about to be wound ap 
Arrangement when bind- voluntarily, or in the course of being wound ap 
ing on creditors. voluntarily, shall have entered into with ita one- 
ur 115 
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ditors, shall be. binding on the Company if sanctioned by an extra- 
ordinary resolution, and on the creditors if acceded to by three-fourths 
in number and value of the creditor, subject to such right of appeal 
as is hereinafter mentioned. 

18}. Any creditor or contributory of a Company that has in manner 

Power of creditor or #fOresaid entered into any arrangement with fe 

contributory to appeal. its creditors may, within three weeks from the 
date of the completion of such arrangement, appeal to the Court against 
such arrangement, and the Court may thereupon, as it thinks jast, 
amend, vary, or confirm the same. 


182. Wherea Company is being wound up voluntarily, the liqui- 
= _ ators or any contributory of the Company may 
Power for liquidators or , ; 
contributories involantary ®PPly to the Court to determine any question | 
Windiog-up to apply to arising in the matter of such winding-up, or to 
Court. ‘ : : 
exercise, as respects the enforcing of calls or in 
respect of any other matter, all or any of the powers which the Court 
might exercise if the Company were being wound up by the Court. Any 
such applicatior: may be made by motion. The Court, if satisfied that 
the determination of such question or the required exercise of power 
will be just and beneficial, may accede, wholly ot partially, to such ap- 
plication, on such terms and subject to such conditions as the Court 
thinks fit, or it may make such other order or decree on such appli- 
cation as the Court thinks just. 

183. Where a Company is being wound up voluntarily, the liqui- 

Power of liquidators to dators may, from time to time, duriug the con- 
call general meeting. tinuance of such winding-up, summon general 
meetings of the Company for the purpose of obtaining the sanction of 
the Company by special resolution or extraordinary resolution, or for 
any other purposes they think fit. 

In the event of the winding-up continuing for more than one year, 
the liquidators shall sammon a general meeting of the Company at the 
end of the first year and of each succeeding year from the commence- 
meat of the winding-up, or as soon thereafter as may be convenient, 
and shall lay before such meeting an account showing their acts and 
dealings, and the manner in which ume winding-up has been conducted, 
daring the preceding year. 

184. If any vacancy occurs in the office of liquidators appointed 

Power to fillup vacancy by the Company, by death, resignation, or 
in office of liquidators. otherwise, the Company in general meeting 
may, subject to any srrangement they may have entered into with 
their creditors, fill up such vacancy ; and a general meeting for the 
purpose of filling up such vacancy may be convened by the continu- 
ing liquidators, if any, or by any contributory of the Company, and 
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shall be deemed to have been duly held if held in manner prescribed by 
the regulations of the Company, or in such other manner as may, on 
application by the continuing liquidator, if any, or by avy contribatory 
of the Company, be determined by the Court. 

185. If, from any cause whatever, there is no liquidator acting 

Power of Court to ap. in the case of a voluntary winding-up, the 
point liquidators. Oourt may, on the application of a contriba- 
tory, appoint a liquidator or liquidators. The Court may alao, on due 
cause shown, remove any liquidator aud appoint another liquidator to 
act in the matter of a voluntary winding-up. 

186 As soon as the affairs of the Company are fully wound up, 

cdidelne en.conclavion the liquidators shall make up an account show- 
of winding-up to make up ing the manner in which such winding-up 
eee has been conducted and the property of the 
Company disposed of ; and thereupon they shall call a general meeting 
of the Company for the purpose of having the account laid before - 
them, and hearing any explanation that may be given by the liqui- 
dators. 

The meeting shall be called by advertisement, specifying the time, 
place, and object of such meeting, and such advertisement shall be 
published one month at least previously tothe meeting in the manner 
specified in section one hundred and seventy-six. 

Note. 

As a general rule a winding up of @ company under supervision of the 
Court should be terminated in the same way as a purely voluntary winding 
mp 4. e., under secs, 186 and 187 of the ladian Companies Act VI of 1883, 

.L. R., 6 Bom. 640, 

187. The liquidetors shall make a return to the Registrar of such 

Liqnidators to report meeting having been held, and of the date at 
meeting to Registrar. which the same was held ; and, on the expira- 
tion of three months from the date of the registration of such return, 
the Company shall be deemed to be dissolved. 

If the liquidators make defan|t in making such return to the Re- 
gistrar, they shall incar a penalty not exceeding fifty rupees for every 
day during which such default continues. 

188. All costs, charges, and expenses properly incurred in the vol- 

Costs of voluntary liqai- UDtary winding-up °° «Company, including 
dation, the remuneration of the liquidators, shall be 
payable out of the assets of the Company in priority to all other claims. 

189. The voluntary windivg-up of a Company shall not be a 
Saving of rights of cree bar to the right of any creditor of such Come 
ditors. pany to have the same wound up by the Conrt, 
if the Court is of opinion that the rights of such creditor will be pre- 


judiced by a volantary winding-up. 
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190. Where a Company is in couree of being wound up volunta- 
' paweridt Cowlte alos rily, and proceedings are taken for the purnose 
proceedings of voluntary Of having the same wound up by the Coart, 
winding-up. ; the Coart may, if it thinks fit, notwithstanding 
that.it makes an order directing the Company to be wound up by the 
Court, provide in such order or in any other order for the adoptioa of 
all or any of the proceedings taken in the course of the voluntary-- 
Winding-up. : 
Winding-up subject to the Supervision of the Court. 


191. When a resolution has been passed by a Company to wind 
Power of Conrt,onappii- 4P voluntarily, the Court may make an order 
cation, to direct winding- directing that the voluntary winding-up shall 
up subject to supervision. §— continue, but subject to such supervision of the 
Conrt, and with such liberty for creditors, contributories, or others to 
apply to the Court, and generally upon such terms and subject to such 
conditions, as the Qourt thinks just. 
192. A petition praying wholly or in part that a voluntary wind- 
Petition for widing-up ing-up shall continue, but subject to the su- 
subject to sapervision. pervision of the Court, and which winding-up 
is hereinafter referred to as a winding-up subjec‘ to the supervision of 
the Court, shall, for the purpose of giving jurisdiction to the Court 
over suits, be deemed to be a petition for winding up the Company by 
the Court. 


193. The Court may, in determining whether a Company is to 
Court may have regard be wound up altogether by the Court, or sub- 
to wishes of creditors. ject to the supervision of the Qourt in the ap- 
pointment of a liquidators or of liquidators and in all other matters 
relating to the winding-up subject to supervision, have regard to the 
wishes of the creditors or coutributories as proved to it by any snffici- 
ent evidence, and may direct meetings of the creditors or contributories 
to be summoned, held, and regulated in such manner as the Court di- 
rects for the*purpose of ascertaining their wishes, and may appoint a 
person to act as chairman of any such meeting, and to report the re- 
sult of sush meeting to the Conrt. 

In the case of creditors, regard shall be had to the value of the 
debts due to each creditor, and, in the case of contributories, to the 
number of votes conferred on each contributory by the regulations of 
the Company. 

Popaec Geant tecae 194. Where any order ie made by the 
point additional liquidator Court for a winding-up subject to the super- 
in windiug-ap subject to vision of the Conrt, the Court may, in such 
surpervision. ; : 

order or in any subsequent order, appoint apy 
additional liquidator. . | : 
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Any liquidator so appointed by the Court shall have the same 
powers, be subject to the same obligations, and in all respects stand in 
the same position, as if he had been appointed by the Company. 

The Court may, from time to time, remove any liquidator so ap- 
pointed by the Court, and fill up any vacancy occasioned by such re- 
moval, or by death, or resignation. 

195. Where an order is made fora winding-up subject to the 

Effect of order of Court SUpervision of the Court,the liquidator appoint- 
for winding-up sabject to ed to conduct such winding-up may, subject 
Rabernrragis to any restrictions imposed by the Court, ex- 
ercise all his powers, without the sanction or intervention of the Coart, 
in the same manner as if the Company were being wound up altogether 
voluntarily. 

Save as aforesaid, any order made by the Coart for a winding up 
subject to the supervision of the Court shall for all purposes, including 
the staying of suits and other proceedings, be deemed to be an order 
of the Court for winding up the Company by the Conrt, and shall confer 
fall authority on the Court to make calls, or to enforce calls made by 
the liquidators, and to exercise all other powers which it might have 
exercised if an order had been made for winding-up the Company alto- 
gether by the Court. | 

In the construction of the provisions whereby the Court is em- 
powered to direct any act or thing to be done to or in favour of the 
official liquidators, the expression “ official liquidator” shall be deemed 
to mean the liquidator conducting the winding-up subject to the super- 
vision of the Coart. 


Note. 

Although, under section 195 of the Indian Companies Act VI of 1882, 
the Court has power to make an order dissolving a company in the course 
of winding up subject to its supervision, such cases must be exceptional 
and-can only occur when the Court has deemed it proper to carry on the 
winding up under supervision in a manner such as clearly to approximate 
to a winding up by the Court. The ordinary rule is the other way, and 
it is reasonable that it should be so; as, generally, 9 winding up under 
supervision is not conducted under so intimate acontrol of the Court as to 
put the Court in @ position to judge of the correctness of the liquidators’ 
action and the completeness of the winding-up. So far as the Court does not 
interfere, a winding up under supervision remains essentially a voluntary 
winding up; but the Court in a winding up under supervision has full an- 
thority to interfere and to exercise to any extent the power which it might 
have exercised if an order had been made for winding up the Company by 
the Court.—I. L. R., 6 Bom. 640. 


196. Where an order has been made for the winding-up of a 
pee aes Company subject to the supervision of the 
dase of voluntary iqaida- Court, and such order is afterwards supersed- 
is Soag ct official lit ed by an erder directing the Company to be 
ene - roundup compulsorily, the Court may, in such 
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jast-mentioned order or in any subsequent order, appoint the voluntary 
liquidators or any of them, either provisionally or permanently, and 
either with or without the addition of any other person, to be officiat 
liquidators. 
Supplemental Provisions. 
197. Where any Company is being wound up by the Court or snb- 
Dispositions after com- ject td thesupervision of the Court, all disposi- 
mencament of winding-up tions of the property of the Company, and 
ones every transfer of shares or alteration in the 
status of the members of the Company, made between the commences 
ment of the winding-up and the order for winding-up, shall, unless the 
Court otherwise orders, be void. 
198. Where any Company is being wound up, all books, accounts, 
Books of Company to be and documents of the Company and of the liqui- 
evidence. dators shall, as between the contributories of 
the Company, be prima facie evidence of the truth of all matters pur- 
porting to be therein recorded. 

199. Where any Company has been wound up under this Act, and 

Disposal of bookr, ac. 18 about to be dissolved, the books, accounts, 
counts, and documents of and documents of the Company and of the li- 
Compeny: quidator may be disposed of in the following 
way ; that is to say, where the Company has been wound up by, or 
subject to the supervision of, the Court,in such'way as the Court directs, 
‘and, where the Company has been wound up voluntarily, in such way 
as the Company by an extraordinary resolution directs. 

By, after the lapse of five years from the date of such dissolution, 
no responsibility shall rest on the Company or the liquidators, or any 
one to whom the custody of such books, accounts, and documents has 
been committed, by reason that the same or any of them cannot be 
made fortbooming to any party or parties claiming to be interested 
therein. 

200. Where an order has been made for winding up a Company 
by the Court or subject to the supervision of 
the Court, the Court may make such order for 
the inspection by the creditors and contributories of the Company of 
its books and papers as the Court thinks just, and any books and pa- 
pers in the possession of the Company may be inspected by creditors 
or contributories in conformity with the order of the Court, but not 
farther or otherwise. 

200A.* (1) In the distribution of the assets of any company being 
wound up under this Act, there shall be paid 
in priority to all other debta— 


® Sec. 200A has been inserted by Act VI. of 1687, see. 1. 


Taspection of books. 


Priority of debts. 
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(a) all revenue, taxes, cesses, and rates, whether payable to Her 
Majesty or to a local authority, due from the Company at-the date of 
the commencement of the winding-up, and having become due and 
payable within the twelve months next before that date ; 

(5) all wages or salary of any clerk or servant in respect of ser- 
vices rendered to the Company within the two months next before the 
commencement of the winding-up, not exceeding one thousand rapees 
for each clerk or eervant ; and . 

(c) all wages of any labourer or workman, not exceeding five hun- 
dred rupees for each, whether payable for time or piece-work, in res- 
pect of services rendered to the Company within the two months next 
before the commencement of the winding-up, 

(2) The foregoing debts shall rank equally among themselves, and 
shall be paid in full, unless the assets of the Company are insufficient 
to meet them, in which case they shall abate in equal proportions among 
themselves, 

(3) Subject to the retention of such sums as may be necessary for 
the cost of administration or otherwise, the liquidator or official liqui- 
dator shall discharge the foregoing debts forthwith, so far as the tissets 
of the Company are and will be sufficient to meet them, as and when 
the assets come into the hands of the liquidator or official liquidator. 


201. The liquidator may, with the sanction of the Court where 
General scheme of liqui- the Company is being wound up by the Court 
dation way be sanctioned. or subject to the supervision of the Court, and 
with the sanction of an extraordinary resolution of the Company 
where the Company is being wound ap altogether voluntarily, pay . 
any classes of creditors in full, or make such compromise or 
other arrangment as the liquidator may deem expedient with creditors 
or persons claiming to be creditors, or persons having or alleging 
themselves to have any claim, present or future, whereby the Company 
may be rendered liable. 
202. The liquidator may, with the sanction of the Court where 
the Cumpany is being wound up by the Court 
Sone Ee Sop subject to the supervision of the Court, and 
with the sanction of an extraordinary resolution of the Company 
where the Company is being wound up altogether voluntarily, compro- 
mise all calls and liabilities to calls, debts, and liabilities capable of 
resulting in debts, and all claims, whether present or future, subsisting 
or supposed to subsist between the Company and any contributory or 
alleged contributory, or other cebtor or person apprehending liability 
to the Company, and all qpestions in any way relating to or affecting | 
the assets of the Company or the winding-up of the Company, gener- 
ally upon such terms as may be agreed upon, with power for the liqui- 
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dator to take any seourity for the discharge of such debts or liabilities, 
and to give-complete er in respect of all or apy such calls, 
debts, or liabilities. Fe 


203. Where any compromise or arrangement shall be proposed 
"Where compromise pro- between a company which is, at the commence- 
posed, Court may gr iy ment of this Act or afterwards, in the course 
meeting of oreditars, com. Of being wound up either voluntarily or by or 
promise. under the supervision of the Court, and the 
creditors of -such Company, or any class of such creditors, it shall be 
lawful for the Court, in addition to any other of its powers, on the ap- 
plication in a summary way of any creditor or the liquidator, to order 
that a meeting of such creditors or class of creditors shall be sum- 
moned in such manner as the Court shall direct ; and, if a majority in 
number, representing three-fourths in value, of such creditors or class 
of creditors, present either in person or by proxy at such meeting shall 
agree to any arrangement or compromise, such arrangement or com- 
promise shall, if sanctioned by an order of the Court, be binding on 
all such creditors or class of creditors as the case may be, and also on 
the liquidator and contributories of the said Company. 


204. Where any Company is proposed to be, or is in the course 
: of being, wound up altogether voluntarily, 
So ee = and the whole or a portion of its business or 
consideration for sule of property is proposed to be transferred or sold 
a le aaa oar to another Company, the liquidators of the 
first-mentioned Company may, with the sanction of a special resolution 
of the Company by whom they were appointed, conferring either a 
general authority on the liquidators or an authority in respect of any 
particular arrangement, receive, in compensation or part compensation 
for sach transfer or sale, shares, debentures, policies, or other like in- 
terests in such other Company, for the purpose of distribution amongst 
the members of the Company being wound up, or may enter into any 
other arrangement whereby the members of the Company being wound 
up may, in lieu of receiving cash, shares, debentures, policies, or other 
like interests, or in addition thereto, participate in the (profits of, 
or receive any other benefit from, the purchasing Company. 

Any sale made, or arrangement entered into, by the liquidator in 
pursuance of this section shall be binding on the members of the Com- 
pany being wound up; subject to this proviso that, if any member of the 
Company being wound up, who has not voted in favour of the special 
resolution passed by the Company of which he is a member at either 
of the meetings held for passing the same, expresses his dissent from 
any such epecial resolution in writing addressed to the liquidators or 
one of them, and left at the registered office of the Company not later 
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than seven days after the date of the meeting at which such special re- 
solution was passed, such dissentient member may, by writing address- 
ed and left as last aforesaid, require the liquidator to do one of the 
following things as the liquidator may prefer (that is to say) : either 
to abstain from carrying such resolation into effect, or to purchase the 
interest held by such dissentient member at a price to be determined 
in manner hereinafter mentioned’; such purchase-money to be paid 
before the Company is dissolved, and to be raised by the liquidator in 
such manner as msy be determined by special resolution. 

No special resolution shall be deemed invalid for the purposes of 
this section by reason that it is passed antecedently to, or concurrently 
with, any resolution for winding-up the Company or for appointing li- 
quidators ; but, if an order be made within a year for winding up the 
Company by or subject to the supervision of the Court, such resolution 
shall not be of any validity unless it is sanctioned by the Court. 

205. The price to be paid for the purchase of the interest of any 

Mode of determining issentient member may be determined by 
price. agreement. If the parties dispute about the . 
same, such dispute shall be settled by arbitration under theaprovisions 
imext hereinafter contained. 
' 906. When any dispute so directed to be settled by arbitration 
; has arisen, then, unless both parties concur in 
ecco en deine are the appointment of a single arbitrator, each 
be determined by arbitra- party, on the request of the other party, shall 
to by writing under his hand nominate and ap- 
pr nt an arbitrator to whom such dispute shall be referred. 

Afier any such appointment has been made, neither party shall 
have power to revoke the same withont the consent of the other, nor 
shall the death of either party operate as such revocation. 

If for the space of fourteen days after any such dispute bas arisen, 
and after a request in writing has been served by the one party on the 
other party to appoint an arbitrator, such last-mentioned party fail to 
appoint such arbitrator, then upon such failure the party making the 
request, and having himself appointed an arbitrator, may appoint such 
arbitrator to act: on behalf of both parties, and such arbitrator may 
proceed to hear and determine the matters in dispute ; and in such casa 
the award or determination of such single arbitrator shall be final. 

207. If, before the matters so referred are determined, any arbi- 

Vacancy of arbitrator to trator appointed by either party die, or be- 
be supplied. come incapable or refuse, or for seven days 
neglect, to act as arbitrator, the party by whom such arbitrator was 
appointed may nominate and appoint in writing some other person to 
act in his place ; and if, for the space of seven days after notice in writ- 
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ing from the other party for that purpose, he fail to do so, the remain- 
ing or other arbitrator may proceed ew parte ; and every arbitrator-6o 
substituted as aforesaid shall have the same powers and authorities as 
were vested in the former arbitrator at the time of such his death, re- 
fusal, or disability as aforesaid, 

208. Where more arbitrators than one have been appointed, they 
shall, before entering upon the matters refer- 
red to them, nominate and appoint by writing 
under their hands an umpire to decide on any such matters on which 
they shall differ. 

lf snch umpire die, or refuse, or for seven days neglect, to act, 
they shall forthwith, after such death, refusal, or neglect, appoint ~— 
another umpire in his place ; and the decision of every such umpire on ° 
the matters so referred to him shall be final. 


Appointment of umpire. 


209. The eaid arbitrators or their umpire may call for the pro- 
Power of arbitrators tocall . duction of any documents in the possession or 
for books, ée, power of either party which they or he may 
‘ think necessary for determining the question in dispute, and may ex- 

amine the parties/or their witnesses on oath. : 


210. ‘The costs of and attending every such arbitration to be de- 

termined by the arbitrators shall be in the dis- 

ipriveariay discretion cretion of the arbitrators or their umpire, as 
the case may be. 


211. On the application of either of the parties, the submission: 
Submission to arbitration © any such arbitration may be filed in the 
may be filed in Court. Court, and an order of reference may be made 
thereon ; and the provisions of the Code of Civil Procedure shall, so far 
as the same are applicable, apply to every such order and to all proceed- 
ings thereunder. . 
212. Where any Company is being wound up by the Court or 
Certain attachments, dis. Subject to the supervision of the Court, any 
tresses and executions to attachment, distress, or execution put in force, 
nerian "without the leave of the Court, against the 
estate or effects of the Company after the commencement of the wind- 
ing-up shall be void. | 


Nothing in thie section applies to proceedings by the Government, 


218. Every conveyance, mortgage, delivery of goods, payment, 
execution, or other act relating to property, 
which would, if made or done by or against 
any individual trader, be deemed, in the event of bis insolvency, to 
have been made or done by way of undue or frandulent, preference of 
the creditors of such trader, shall, if made or done by or against any 


Fraudulent preference. 
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Company, be deemed, in the event of such Company being wound up 
under this Act, to have been made or done by way of undue or frau- 
dulent preference of the creditors of such Company, and shall be in- 
valid accordingly. 

For the purposes of this section, the making of an application for 
Wit. -.0g-up a Company shall, in the.case of a Company being wound 
up by the Conrt or subject to the supervision of the Court, and a re- 
solution for winding-up the Company shall, in the case of a voluntery 
winding-up, be deemed to correspond with the act of insolvency in the 
case of an individual trader ; and any conveyance or assignment made 
by any Company formed under this Act, of all its estate and effeots to 
trustees, for the benefit of all its creditors, shall be void. 


214. Where, in the course of'the winding-up of any Company un- 
| a a eT this Act, it appers that any past or present 
sess damages against delin- director, manager, official or other liquidator, 
cm directors and off: or any officer of such Company has misapplied 
or retained in his own hands, or become liable 
‘or accountable for, any monies of the Company, or been guilty of any 
misfeasance or breach of trust in relation to the Company, the Court 
may, on the application of any liquidator or of any creditcr or contribu- 
tory of the Company, notwithstanding that the offence is one for which 
the offender is criminally responsible, examine into the conduct of such 
director, manager, or other officer, and compel him to repay any 
monies so misapplied or retained, or for which such officer has become 
liable or accountable, together with interest after such rate as the 
Court thinks “st, or to contribute such sums of money to the assets of 
the Company: way of compensation in respect of such misapplica- 
tion, retainer, misfeasance, or breach of trust, as the Court thinks 
just. 
Explanation I.—The banker of a Company is not, as such, an 
officer within the meaning of this section. 
Explanation II.—Proceedings cannot be taken under this section 
against the representatives of a deceased officer. 


215. Ifany director, officer, or contributory of any Com- 

Penalty on falsification pany wound up under this Act destroys, muti- 
of books. lates, alters, falsifies, or fraudulently secretes 
any books, papers, writings, or securities, or makes, oris privy to the 
making of, any false or fraudulent entry in any register, book of ac- 
count, or tliee document belonging tothe Company, with intent to 
defraud or deceive any person, every person so offending shall be pun- 
ished with imprisonment for a term which may extend to two years, 
and sball also be liable to fine which may extend to five hundred 


ropees. 
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' 916. Where any order is made for winding-up a Oompany by 
Prosecution of delin- ‘2 Court or subject to the supervision of the 
qnent directors in case Court, if it appear in the course of such wind- 
of winding-up by Oonrt. ing-up that any past or present director, man- 
ager, officer, or member of such Company has been guilty of any 
offence’in relation to the Qompany for which he is criminally res- 
ponsible, the,Oourt may, on the application of any person interested 
in such winding-up or of its own motion, direct the official liquidators 
or the liquidators (as the case may be) to institute a prosecution for 
such offence, and may order the costs and expenses ofsuch prosecution 
to be paid ont of the assets of the Company. 
217. Ifany person, upon any examination upon oath authorized 
Penalty for'falee evidence. under this Act, or in any affidavit, deposition, 
| ' or solemn affirmation, in or about the winding- 
up of any Company under this Act, or otherwise in or about any matier 
arising under this Act, intentionally gives false evidence, he shall be 
liable to imprisonment for a term which may extend to seven years, 
and shall alsv be liable to fine. 3 | 
218. Where the High Court makes an order for winding up a 
Winding-up may be ree Company under this Act, it may, if it thinks 
ferred to District Court. fit, direct all subsequent proceedings to be had 
in a District Court ; and thereupon such District Court shall, for the 
purpose of winding-up the Company, be deeined to be ‘* the Court” 
within the meaning of this Act, and shall have, for tha purposes of 
such winding-up, all the jurisdiction and powers of the High Court. 
219. lf during the progress of a winding-up in a District Court 
Transfer of winding-up is made to appear to the High Court that 
from one District Court the same could be more conveniently prosecu- 
mr nnoener: ted in any other District Court, the High Court 
May transfer the same to such other Court, and thereupon the winding- 
up shall proceed in such other District Court. 
: Note. 
Seo I. L. B., 9 Al. 180, noted under seo. 25 of Act XIV of 1882 (Civil 
—— 


Procedure Code.) 
PART V. 


REGIsTRATION-OFFIOE. 
220. The registration of Companies un- 
Constitution of Registra- dor this Act shall be condacted as follows (that 
tion office. is to say) :— 3 

(a) The Local Government may, after the sanction of the Gover- 
nor-General in Council to the creation of any such offices shall have 
been obtained, from time to time appoint such Registrars, Assistant Re- 
gistrars, clerks, and servants as it may think negessary for the regis- 

tration of Companies under this Act, and rem¢ ve them at pleasare : 
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(6) The Local Government may make such regulations as it thinks 
fit with respect to the duties to be performed by any such eget 
Assistant Registrars, clerks, and servants as aforesaid: 

(c) The Local Government may from time to time determine the 
places at which offices for the registration of Companies are to be esta- 
blished, so that there be at all times maintained in each of the towns 
of Calcutta, Madras, and Bombay at least one such office, and that no 
Company shall be registered except at an office within that part of Bri- 
tish India in which, by the memorandum of association, the registered 
office of the Company is declared to be established : 

(d) The Local Government may from time to time direct a seal or 
seals to be prepared for the authentication of any documents required 
for or connected with the registration of Compnaies ; 

(e) Every person may inepect the documents kept by the Registrar 
of Joint stock Companies. .There shall be paid for such inspection 
such fees as may be directed by the Local Government, not exceeding 
one rupee for each inspection. Any person may require a certificate of 
the incorporation of any Company, or a copy or extract of any other 
document or any part of any other document, to be certified by the 
. gistrar. There shall be paid for sach certificate of incorporation, 
certified copy, or extract, such fees as the Local Government may direct, 
not exceeding three rupees for the certificate of incorporation, and not 
exceeding two annas for each hundred words of such copy or extract : 

(/) The existing Registrar, Assistant Registrars, clerks, and other 
officers and servants in the office for the registration of Joint-stock Com- 
panies shall, daring the pleasure of the Local Government, hold the 
offices and receive the salaries hitherto held and received by them, but 
they shall in the execution of their duties conform to any regolations 
that may be issued by the Local Government : 

(g) There shall be paid to any Registrar, Assistant Registrar, 
clerk, or servant that may hereafter be employed in the registration of 
Joint-stock Companies such salaries as the Local Government may, 
with the sanction of the Governor-General in Council, direct : 

(h) Whenever any act is herein directed to be done to or by the 
Registrar of Joint-stock Companies, euch act shall, until the Local 
Government otherwise dirécts, be done to or by the existing Registrar 
of Joint-stock Companies, or in his absence to or by such person as the 
Local Government may for the time being authorize. But, in the event 
of the Local Government altering the constitution of the existing regis- 
try office, such act shall be done to or by such officer or officers, and at 
such place or places with reference to the local situation of the registered 
offices of the Companies to be registered, as the Local Government may 


appoint. 
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PART VI. 
APPLICATION OF ACT TO COMPANIES REGISTERED UNDER THE JOINT-8TOCK : 
| ComPanizs Acts. - 

221. Subject as hereinafter mentioned, this Act, with the excep- 
Application of Act to tion of Table A io the first schedule, shall ap- 
Companies formed under ply. to Companies formed and registered under 
aa of 1857 or VII of §=Act No, XIX of 1857 and Act No. VII of 1860, 
° or either of them, ‘in the same mauner, m the 
case of a limited Company, as if such Company had been formed and 
registered under this Act as a Company ijimited by shares, and, in the 
case of Company other than a limited Company, as if such Company 
had been formed and registered as an unlimited Company under this 
Act; with this qualification, that, wherever reference is made ex- 
pressly or impliedly to the date of registration, such date shall be deem- 
ed to refer to the date at which such Companies were respectively 
registered under the said Acts or either of them, and the power of 
alterisg regulations by special resolution given by this Act shall, in 
the case of any Company formed and registered under the said Acts or 
either of them, extend to altering avy provisions contained in the table 
marked B annexed to Act No. XIX. of 1857, and shall also, in the case 
of an unlimited Company formed and registered as last aforessid, extend 
to altering any regulations relating to the amount of capital or its dis- 
tribution into shares, notwithstandiog that such regulations are contain- 

ed in the memorandum of association. 
922. This Act shall apply to Companies registered but not formed 
under the said Acts or either of them, in the 
Preadam reps pny aes same manner as it is hereinafter declared to 
der Act XIX of 18657 or apply to Companies registered out not formed 
VEE oe under this Act ; with this qualification, that, 
wherever reference is made expressly or impliedly to the date of regis- 
tration, sach date shall be deemed to refer to the date at which such 
Companies were reapestively registered under the said Acts or either 

of then. 

993. Any Company registered under the said Acts or either of 
Mode of transferring them may cause its shares to be transferred in 
shares. manner hitherto in use, or in such other 


manner as the Company may direct, 





PART VII. 
COMPANIES AUTHORIZED TO REGISTER UNI int THis ACT. 

934. With the exceptions made in the next following section and 
Companies capable of Subject to the regulations therein contained, 
being registered. every Company existing at the time of the com- 
mencement of this Act, including any OSmpany registered under either 
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of the said Acts, consisting of seven or more members, and any Com- 
pany hereafter formed in pursuance of any Act of Parliament, or Act 
of the Governor-General in Council other than this Act, or of Letters 
Patent, or being otherwise duly constituted by law, and consisting 
of seven or more members, may al any time hereafter register itself 
under this Act as an unlimited. Company, or a Company limited by 
shares, or a Company limited by guarantee, and no such registration 
shall be invalid by reason that it has taken place with a view to the 
Company being wound up. 
225. The following regulations shall be 
Regalations as to regis- observed with respect to the registration of 


tration of existing Com- . re : 
panies. : Companies under this Part of this Act (that is 


to say):— 

(2) No Company having the liability of its members limited by 
act of Parliament or Act of the Governor-General in Council other than 
this Act, or by Letters Patent, and not being a Joint-stock Company 
as hereinafter defined, shall register under this Act in pursuance of 
this Part thereof : , : 
\ (b) No Company having the liability of its members limited by 
Av ‘of Parliament, or Act of the Governor-General in Council other 
thah ‘his Act, or by Letters Patent, shall register under this Act in 
pursuance of this Part thereof as an unlimited Company, or asa Com- 
pany limited by guarantee : 

(c) No Life-assurance Company existing at the time of the com- 
mencement of this Act, and no Company thatis not a Joint-stosk Com- 
pany as hereinafter defined, shall in pursuance of this Part of this Act 
register under this Act as a Company limited by shares : 


(d) No Company shall register under this Act in pursuance of 
this Part thereof unless an assent to its so registering is given by a 
majority of such of its members as may be present personally, or by 
proxy in cases where proxies are allowed by the regulations of the 
Company, at some general meeting summoned for the purpose : 


(eé) Where a Company, not having the liability of its members 
limited by Act of Parliament, or Act of the Governor-General in Council, 
or by Letters Patent, is about to register as a limited Company, the 
majority required to assent as aforesaid shall consist of not less than 
three-fourths of the members present, personally or by proxy, at such 
last-ementioned general meeting : : 

(f) Where a Company is about to register asa Company limit- 
ed by guarantee the assent to its being so registered shall be accom- 
panied by a resolution declaring that each member undertakes to con- 
tribute to the assets of the Company, in the eventof the same being 
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wound ap duriog the time that he is a member or within one year 
afterwards, for payment of the debts and liabilities of the Oor-any 
contracted before the time at which he ceased to be a member, and of 
the costs, charges, and expenses of winding-up the Company, and for 
the adjustment of the rights of the contributories amongst themselves, 
such amount as may be required not exceeding a specified amount. 

In computing any majority under this section, when a poll is de- 
manded, regard shall be had to the number of votes to which each 
member is entitled according to the regulations of the Oompany of 
which he is a member. 


936. For the purposes of this Part of this Act, so far as the 
Definition of “Joiat- same relates to the description of Companies 
stock Company.” empowered to register as Companies limited 
by shares, a Joint-stock Company shall be deemed to be a Company 
having a permanent paid-up or nominal capital of fixed amount, divid- 
ed into shares, also of fixed amount, or held and transferable as stock, 
or divided and held partly in one way and partly in the other, and 
formed on the principle of having for its members the holders of shares 
in such capital, or the holders of such stock, and no other persons; 
and such Company, when registered with linited liability under this 
Act, shall be deemed to be a Company limited by shares. 


227. Previously to the registration, in pursuance of this part of 

Requisitions for registra- this Act, of any Joint-stock Company, there 

tion by Companies. shall be delivered to the Registrar the follow- 
ing documents (that is to ssy) :— 

(a) A list showing the names, addresses, and occupations of all 
persons who, on a day named in such list and not being more than six 
clear days before the day of registration, were members of such Com- 
pany, with the addition of the shares held by such persons respectively, 
distinguishing, in cases where such shares are numbered, each share by 
its number : 

(5) A copy of any Act of Parliament or Act of the Governor-Ge- 
neral in Council, Royal Charter, Letters Patent, deed of settlement, 
contract of co-partnery or other instrament constituting or regulating 
the Company : 

(c) If any such Joint-stock Company is intended to be registered 
asa limited Company, the above list and copy shall be accompanied by 
a statement specifying the following particulars (tlgat is to say) :— 

the nominal capital of the Company and thy number of shares into 
which it is divided ; 

the number of shares taken and the amount paid on each share ; 


the name of the Company, with the addition of the word “ limited” 
as the last word thereof ; 
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_ with the addition, in the case of a Company intended to be regis- 
tered as a Company limited by guarantee, of the resolution declaring 
the amount of the guarantee. 


228. Previously to the registration in pursuance of this Part of 
giestadlleie: ibis wee: this Act of any Company not being a Joint- 
tration by existing Oom- 8tock Company, there shall be delivered to the 
pany ae kag a Joint- Registrar a list showing the names, addresses, 
; and dccupations of the directors or other mana- 
gers {if any) of the Company, also a copy of any Act of Parliament, 
Act of the Governor-General in Council, Letters Patent, deed of set- 
tlement, contract of co-partnery, or other instrument constituting or 
regulating the Company, with the addition, in the case of a Company 
intended to be registered as a Company limited by guarantee, of the re- 
solution declaring, the amount of the guarantee. 
229. Where a Joint-stock Company authorised to register under 
aware oxisune Can: this Act has had the whole or any portion of 
pany to register amount of its capital converted into stock, such Company 
stock instead of shares. shall, as to the capital so converted, instead of 
delivering to the Registrar a statement of shares, deliver to the Regis- 
trar a statement of the amount of stock belonging to the Company and 
the names of the persons who were holders of such stock, on some day 
to be named in the statement, not more than six clear days before the 
day of registration. 
230. The lists of members and directors and any other particulars 
ae _ relating to the Company hereby required to be 
Betas oP «i cared to'the Registrar abil be aufed by 
panies. declaration of the directors of the Company de- 
livering the same, or any two of them, or of any two other principal 
officers of the Company, made before a Justice of the Peace or a Dis- 
trict Judge. : 
231. The Registrar may require such evidgpce as he thinks neces- 
Registrar may require 8°Y for the purpose: of satisfying himself 
evidence as to nature of whether an existing Company is or is nct a 
Company. Joint-stock Company as hereinbefore defined. 
932. Every banking Company existing at the date of the pas- 
a sing of this Act which registers itself as a 
a pales pair sere limited Company shall, at least thirty days 
liability, notice to be given previous to obtaining a certificate of registra- 
ae tion with limited liability, give notice that it 
is intended so to register the same to every person and partnership 
firm having a banking account with the Company. 
Such notice shall be given either by delivering the same to such 
person or firm, or leaving the same, or putting the same into the post 
| ur 117 
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addressed to him or them, at such address as shall have been last com- 
municated or otherwise become known as his or their address tr or by 
the Company. ‘i 

In case the Company omits to give any such notice as is herein- 
before required to be given, then, as between the Company and the 
person or persons only who are for-the time being interested in the 
account in respect of which such notice ought to have been given, and 
so far as respects such account and all variations thereof down to the 
time at which such notice shall be given but not further or otherwise, 
the certificate of registration with limited liability shall have no oper- 
ation. 

233. No fees shall be charged in respect of the registration in 

Exemption of certain PUrsuance of this Part of this Act of any Uom- 
Companies from payment pany in cases where such Company is not re- 
of fees. gistered as a limited Company, or where, pre- 
viously to its being registered as a limited Company, the liability of the 
shareholders was limited by some Act of Parliament, or Act of the 
Governor-General in Conncil, or by Letters Patent. 

234. Any Company authorized by this Part of this Act to regis- 
ter with limited liability shall, for the purpose 
of obtaining registration with limited liability, 
chauge ita name by adding thereto the word “ limited.” 


235. Upon compliance with the requisitions in this Part of this 
Certificate of registration Act contained with respect to registration, and 
of existing Companies. on payment of such fees, if any, as are payable 
under the tables marked B and C in the first schedule hereto, the Re- 
gistrar shall certify under his hand that the Company so applying for 
registration is incorporated as a Company under this Act, and, in the 
case of a limited Company, that it is limited ; and thereupon such Com- 
pany .shall be incorporated, and shall have perpetual succession and a 
common seal. . 
236. A certificete of incorporation given at any time to any Com- 
. pany registered in pursuance of this Part of 
gee at anaes with shia. kee oball be conclusive evidence that all 
Act. the requisitions herein contained in respect of 
registration under this Act have been complied with, and that the Com- 
pany is authorized to be registered under this Act as a limited or un- 
limited Company, as the case may be ; and the ay of incorporation 
mentioned in such certificate shall be deemed io be the date at which 
the Company is incorporated under. this Act. 
237. All such property, moveable and immoveable, including all 
Trausfér of property to interests and rights in, to, and out of property, 
Company. moveable and immoveable, and including obli- 


Company to change name. 
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gations and actionable claims, as may belong to or be vested in the 
Company at the date of its registration under this Act, shall, on regis- 
tration, pass to and vest in the Company as incorporated under this 
Act for all the estate and interest of the Company therein. 


238. The registration in pursuance of this Part of this Act of any 

Heslatsallow waded Anis Company shall not affect or prejudice the liabi- 

Act not to affect obliga- lity of sach Company to have enforced against 

tions incurred previously it, or its right to enforce, any debt or obliga- 
to registration. ° ° ° 

tion incurred, or any contract entered into, by, 

to, with, or on behalf of such Company previously to such registration. 


239. All such suits and other legal proceedings as may at the 
Continuation of existing time of the registration of any Company regis- 
auite. tered in pursuance of this Part of this Act have 
been commenced by or against such Company, or the public officer or 
any member thereof, may be continued in the same manner as if such 
registration had not taken place. Nevertheless, execution shall not 
issue against the effects of any individual member of such Company 
upon any decree or order obtained in any suit or proceedings sd com- 
menced as aforesaid; but, in the event of the property and effects of 
the Company being insufficient to satisfy such decree or order, an 
order may be obtained for winding-up the Company. 


240. When a Company is registered under this Act in pursuance 
Effect of registration un- Of this Part thereof, all provisions contained 
der Act. in any Act of Parliament, Act of the Governor- 
General in Council, deed of settlement, contract of co-partnery, Letters 
Patent, or other instrument constituting or regulating the Company, 
including, in the case of a Company registered as a Company limited 
by guarantee, the resolution declaring the amount of the guarantee, 
shall be deemed to be conditions and regulations of the Company, in 
the same manner and with the same incidents as if they were contained 
in a registered memorandum of association and articles of association ; 
and all the provisions of this Act shall apply to such Company and the 
members, contributories, and creditors thereof, in the same manner in 
all respects as if it had been formed under this Act, subject to the 
pravisions following (that is to say):— 

(a) That table A in the firat schedule to this Act shall not, unless 
adopted by special resolation, apply to any Company registered under 
this Act in pursuance of this Part thereof : 

(6) That the provisions of this Act relating to the numbering of 
shares shall not apply to any Joint-stock Company whose shares are 


wot numbered : | =. 
(c) That n0 Company shall have power to alter any provisions con~ 
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tained ia any Act of Parliament, Act of the Legislative Council, or Act 
of the Governor-General in Council relating to the Company : 


(d) That no Company shall have power, without the sanction of 
the Governor-General in Council, to alter any provision contained in 
any Letters Patent relating to the Company : 


(e) In the event of the Company being wound up, every person 
shall be a contributory, in respect of the debts and liabilities of the 
Company contracted ‘prior to registration, who is liable to pay or con- 
tribute to the payment of any debt or liability of the Company contract- 
ed prior to registration, or to pay or contribute to the payment of any 
sum for the adjastment of the rights of the members amongst them- 
selves in respect of any such debt or liability, or to pay or contribute 
to the payment of the costs, charges, and expenses of winding-up the 
Company, so far as relates to such debts or liabilities as aforesaid. 
Every such contributory shall be liable to contribute to the assets of 
the Company, in the course of the winding-up, all sums due from him 
in respect oi any such liability us aforesaid. In the eventof the death 
or insolvency of any such contributory as last aforesaid, the provisions 
hereinbefore contained with respect to the representatives, heirs, and 
devisees of deceased contributories, and with reference to the assignees 
of insolvent contributories, shall apply : 


(f) Nothing herein contained shall authorize any Company to 
alter any such provisions contained in any deed of settlement, contract 
of co-partnery, Letters Patent, or other instrument constituting or re- 
gulating the Company, as would, if such Company had originally been 
formed under this Act, have been contained in the memorandum of as- 
sociation, and are not authorized to be altered by this Act : 


But nothing herein contained shall derogate from any power of 
altering its constitution or regulations which may be vested in any 
Company registering under this Act in pursusnce of this Part thereof 
by virtue of any Act of Parliament, Act of the Governor-General in 
Council, deed of settlement, contract of co-partnery, Letters Patent, or 
other instrument constituting or regulating the Company. 


241. The Court may, atany time after the presentation of a 
Dicus cb Court boxes: petition for winding-up a Company registered 
rain farther proceedings. in pursuance of this Part.of this Act, and be- 
fore making an order for winding-up the Com sally , upon the applica- 
tion of any creditor of the Company, restrain fociher proceedings in 
any suit or legal proceeding against any contributory of the Company 
as well as against the Company as hereinbefore provided, upon such 
terms as the Court thinks fit. 


-_ -_ 
‘ 
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242. Where an order has been made for winding-up'a Company 
Order for winding-up Yegistered in pursuance of this Part of sthis 
Company. Act, in addition to the provisions hereinbefore 
contained, itis hereby further provided that no suit or other legal 
proceeding shall be commenced or proceeded with against any contri- 
butory of the Company in respect of any debt of the Company, except 
with the leave of the Court, and sabject to such terms as the Court 
may impose. 





PARBT VITI. 
APPLicaTION or Act To UNREGISTERED CoMPANIES. 


243. Subjectas hereinafter mentioned, any Partnership, Associ- 
Winding-up unregister- stion, or Company, except Railway Companies 
ed Companies. incorporated by Act of Parliament or Act of 
the Governor-General in Council, consisting of more than seven mem- 
bers, and not registered under this Act, and hereinafter included under 
the term “ unregistered Company,” may be wound ap under this Act, 
and all the provisions of this Act with respect to winding-up shall ap- 
iny to such Company, with the following exceptions and additions :-— 
(1) An unregistered Company shall, for the purpose of determin. 
ng the Court having jurisdiction in the matter of the winding-up, be 
leemed to be registered in that part of British India where its princi- 


Jal place of business is situate or, if it has a principal place of business 


situate in more than one part of British India, then in each part of 


_ British India where it has e principal place of business, Moreover, the 
‘ principal place of business of an unregistered Company, or (where it 


has a principal place of business situate in more than one part of British 
India) such one of its principal places of business as is situate in that 
part of British India in which proceedings are being instituted, shall 


' for all the purposes of the winding-up of such Company, be deemed 


to be the registered office of the Company : 

(2) No unregistered Company shall be wound up under this Act 
voluntary, or subject to the supervision of the Court : 

(8) The circumetances under which an unregistered Company may 
be wound up are as follows (that is to say) :— 

(a) whenever the Company is disgolved or has ceased to carry on 
business, or is carrying on business only for the purpose of winding- 
up its affairs ; 

(6) whenever the Company is unable to pay its debts ; 

(c) whenever the Court is of opinion that it is just and equitable. 
that the Company should bewoundup: 

(4) An unregistered Company shall, for the i cial of this Act, 
be deemed to be unable to pay its debtse— 
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(a) whenever a creditor to whom the Company is indebted, by as- 
signment or otherwise, in a sum exceeding five hundred rupe-3 then 
due, has served on the Company, by leaving the same at the principal 
place of business of the Company, or by delivering to the secretary or 
some director or principal officer of the Company, or by otherwise ser- 
ving the same in such manper as the Court may approve or direct, a 
demand under his hand requiring the Company to pay the sum so due, 
and the Company has for the space of three weeks succeeding the ser- 
vice of such demand neglected to pay such sam, or to secure or com- 
pound for the same to the satisfaction of the creditor ; 

(6) whenever any suit or other proceeding has been instituted 
against any member of the Company for any debt or demand due or 
claimed to be due from the Company, or from him in his character of 
member of the Company, and notice in. writing of the institution of 
such suit or other legal proceeding having been served upon the Com- 
pany by leaving the same at the principal place of business of the Com- 
pany, or by delivering it to the secretary or some director, manager, or 
principal officer of the Company, or by otherwise serving the same in 
such manner as the Court may approve or direct, the Company hr: 
not, within ten days after service of suck notice, paid, secured, t 
compounded for sach debt or demand, or procured such suit or othe: 
legal proceeding to be stayed, or indemnified the defendant to hit 
reasonable satisfaction against such suit or other legal proceeding, anc 
against all costs, damages, and expenses to be incurred by him by 
reason of the same ; 

(c) whenever execution or other process issued on a decree or 
order obtained in any Court in favour of any creditor in any proceed- 
ing instituted by such creditor against the Company or any member 
thereof as such, or against any person authorized to be sued as nominal 
défendant on behalf of the Company, is returned unsatisfied ; 

(2) whenever it is otherwise proved to the satisfaction of the 
Court that the Company,‘is unable to pay its uebts. | 

944. In the event of an unregistered Company being wound up, 

Who to be deemed acon. °VeFy person ehall be deemed to be a contri- 
tribatory in the eventof butory who is liable to pay or contribute to 
Company being woundup. tho payment of any debt or liability of the 
Gompany, or to payor contribute to the payment of any sum for the 
adjustment of the rights of the members amongst themselves, or to 
pay or contribute to the payment of the costs, charges, and expenses 
of winding up the Company. . 

Every such contributory shall be liable to contribute to the assets 
of the Company id the course of tle winding-up all suma doo. from 
him in respect of any such liability as aforesaid. 
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In the event of the death or insolvency of any contribatory, the 
“rovisions hereinbefore contained with respect to the personal repre- 
™4tatives, heirs, and devisees of a deceased contributory, and to the 

' cedignees of an insolvent contributory, shall apply. 

Gor 245. The Court may, at any time after the making of an applica- 
. werofCourttorestrain tion for Winding-up an unregistered Oompany, 
S10ler proceedings. and before making an order for winding-up 
vompany, upon the application of any creditor of the Company, 
pin further proceedings in any suit or proceeding against any con- 
ory of the Company, or against the Company as hereinbefore 

Jed, upon such terms as the Court thinks fit. 


‘6. Where an order has been made for winding-up an unregis- 
_ of order for wind- tered Company, in addition to the provisions 
Company. hereinbefore contained in the case of Com- 
panies formed under this Act, it is hereby further provided that no 
suit shall be commenced or proceeded with against any contributory 
of the Company in reepect of any debt of the Company, except with 
the leave of the Court, and subject to such terms as the Couré may 
im pose. 


- 247. Ifany unregistered Oompany has no power to sue and be sued 

Provision in case of un- 12 & common name, or if, for any reason, it ap- 

, registered Compuny. pears expedient, the Court may, by the order 

| made for winding-up such Company or by any subsequent order, direct 

| that all such!property, moveable and immoveable, including all interests, 

| claims, and rights into and out of property, moveable and immoveable, 

, and including actionable claims, as may belong to or be vested in the 

‘Company, or to or in any person or persons on trust for or on behalf 

‘of the Company, or any part of such property, is to vest in the official 

_ :fiquidator or official liquidators by his or their official name or names ; 

| ‘and thereupon the same or such part thereof as may be specified in 

the order shall vest accordingly, and the official liquidator or official 

| liquidators may, in his or their official name or names, or in such name 

. or names, and after giving such indemnity, as the Oourt, directs, bring 

or defend any suits or other legal proceedings relating to any property 

vested in him or them, or any suits or other legal proceedings neces- 

sary to be brought or defended for the purposes of effectually winding 
up the Company and recovering the property thereof. 


948. The provisions made by this Part of this Act with respect 

Sc his Partof 0 unregistered Companies shall be deemed to 
Act cumulative. be made in addition to, and not in restriction 
of, any provisions hereinbefore contained with respect to winding-np 
Companies by the Court. 
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The Court or official liquidator may, in addition to anything con- 
tained in this Part of this Act, exercise any powers or do any act ‘n th 
case of unregistered Companies which might be exercised or done 
it or him in winding-up Companies formed under this Act ; but an: 
registered Company shall not, except in the event of its being wound 
be deemed to be a Company under this Act, and then only to the ex 
provided by this Part of this Act. 





PART Ix. 


| MisceLiangous Provisions. 
Company not to buy its 249. No Company under this 
own abares. | have power to buy its own shares, aaioe 


250. Where, previously to the commencement of this Ao, of 
Saving of existing pro. Ofder has been made for winding-up a:o, of 
ceedings for winding-up. § pany under the Indian Companies Act, nm wy. 
or a resolution has been passed for winding-up a Company voluntarily, | 
such Company shall be wound up in the same manner and with the 
same incide:ts as if this Act were not passed ; and, for the purposes 
of such winding-up, the Indian Companies Act, 1866, shall be seems 
to remain in full force. 

951. Where, previously to the commencement of this Act, nye 
conveyance, mortgage-deed, or other instra- 
ment has been made in pursuance of the Indian / 
Companies Act, 1866, such instrament shall be of the sume force as if : 
this Act had not passed ; and, for the purposes of such instrument, the 
Indian Companies Act, 1866, shall be deemed to remain in full force, 

952. All offences under this Act may be tried by any Magistrate — 
of the first class, unless the period of impri- .. 
sonment'to which the offender is liable exceeds 
that which such officer is competent to award under the law for the 
time being in force in the place in which he is employed. When the 
period of imprisonment provided by this Act e :caeds the period that 
may be awarded by guch officer, the offender shall be committed for 
trial before the Court of Session. 

If any offence which by this Act is declared to be punishable by 

Punishment of offences 2°Y penalty is committed by any person with- 
committed within Presi- in the local limits of the ordinary original 
Gency towns. civil jurisdiction of the High Courts of Judi- 
cature at Fort William, Madras, and Bombay, such offence shall be 
punishable upon summary conviction by any Presidency Magistrate of 
the place at which such Court is held. 

258. Subject to the provisions hereinbefore contained, the Court 

Power to make orders as ‘may in any proceedings under this Act, make 
on. such order as to costa as it thinke fit, 


Saving of conveyances. 


Cognizance of offences. 
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254. The High Court may, from time to time, make rules, con- 
Power of High Court to Sistent with this Act and with the Code of 
make rules. Civil Procedure, concerning the mode of pro- 
ceeding to be had for winding-up a Company in such Court and in the 
Courts subordinate thereto, and for giving effect to the provisions here- 


inbefore contained as to the reduction of the capital and the sub-divi- 
sion of the shares of a Company. 


255. In sections 1 and 13 of Act No. XXI of 1860 (for the re- 

Construction of “Regis. Jtstration of Literary, Scientisic, and ¢’ aritable 

trar of Joint-stock Compa- Societies), the words ‘‘Registrar of JoinX\_ * 
nies” in Act XXI. of 1860. Companies” shall be construed to mean’, 

gistrar of Joint-stock Companies under this Act or any Act for the ti 

being in force, 

256. Save as provided in sections one hundred and fii.~-+~'- and 

one hundred and fifty-three, nothing .. this 

in Boogal, Medrie,or eae Act shall be deemed to apply to the Bank of 


bay. Bengal, the Bank of Madras, and the Bank of 
Bombay. 








e 
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FIRST SCHEDULE. * 
TABLE A. 
REGULATIONS FOR MANAGEMENT OF A COMPANY LIMITED BY SHARES. 
Shares. 


(1) If several persons are registered as joint holders of any share, 
‘ any one of such persons may give effectual receipts for any dividend pay- 
able in respect of such share. 

(2.) Every member shall, on payment of eight annas or such less sum 
as the Company in general meeting may prescribe, be entitled to a certifi- 
cate ander the common seal of the Company, specifying the share or 
shares held by him, and the amount paid up thereon. 


(3.) If such certificate is worn out or lost, if may be renewed, on pay- 
aent of eight annas or such less sum as the Company in general meeting 


may prescribe. 
Calls on Shares. 


(4.) The directors may from time to time make such calls upon the 
members in respect of all monies unpaid on their shares as they think fit, 
provided that twenty-one days’ notice at least is given of each call ; and 
each member shall be liable to pay the amount of calls so made to the 
persons and at the times and places appointed by the directors. 

(5.) A call shall be deemed to have been made at the time when the 
resolution of the directors authoriziug such call was passed, 

(6.) If the call payable in respect of any share is not paid before or on 
the day appointed for payment thereof, the holder for the time being of 
euch share shall be liable to pay interest for the same at the rate of five 
percent. per annam from the day appointed for the payment thereof to 
the time of the actual payment. | | 
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(7.) The directors may, if they think fit, receive, from any member 
willing to advance the same, all er any part of the monies due upon the 
shares held by him beyond the sums actually called for; and,. upon the 
monies 80 paid in advance, or so much thereof as from time to time ex- 
ceeds the amount of the calls then made upon the shares in respect of 
which such advance has been made, the Company may pay interest at such 
rate as the member paying such sum in advance and the directors agree 
upon, | 
Transfers of Shares. 

(8,) The instrument of transfer of any share in the Company shall be 
executed both by the transferor and transferee, and the transferor shall be 
deemed to remain a holder of such share until the name of the transferee 
is entered in the register book in respect thereof. 

(9.) Shares in the Company shall be transferred in the following 


form :— 


I, A B, of , 1n consideration of the sum of rupees paid 
to me by O D, of , do hereby transfer to the said O D the share 
(or shares) numbered standing in my name in the books of the 


Company, to hold unto the said C D, his executors, administrators, . 
and assigns, subject to the several conditions on which I held the same 
at the time of the execution hereof; and I, the said C D, do hereby agree 
to take the said share (or shares) subject to the same conditions. As wit- 
ness our hands the day of 

(1G.) The Company may decline to registe: any transfer of shares made 
by a member who is indebted to them. 
(11.) The transfer books-shall be closed during the fourteen days im- 
mediately preceding the ordinary general meeting in each year. 
Transmission of Shares. 


(12.) The executors or administrators of a deceased member shall be the 
only persons recognized by the Company as having any title to his share. 

(13,) Any person becoming entitled to a share in consequence of the 
death, bankruptcy, or insolvency of any member, or in consequence of the 
marriage of any female member, may be registered as a member upon such 
evidence being produced as may, from time to time, be required by the 
Company. 

(14.) Any person who has become entitled to a share in consequence 
of the death, bankruptcy, or insolvency of any ~.ember or in consequence 
of the marriage of any female member, may, instead of being registered 
himself, elect to have some person to be named by him registered as a 
transferee-of such share. 

(15.) The person so!becoming entitled shall testify such election by exe- 
cuting to his nominee an instrument of transfer of such share. 

(16.) The instrument of transfer shall be presented to the Company, 
together with such evidence as the directors may require to prove the title 
of the transferee, and thereupon the Company, shall register the transferee 
as a member. 

Forfeiture of Shares. 

(17.) If any member fails to pay any call on the day appointed for 
payment thereof, the directors may, at any time thereafter, during such 
time as the call remains unpaid, serve a notice on him requiring him to pay 
such call together with interest and any expenses that may have accrued 
by reason of such non-payment. 
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(18.) The notice shall name a further day on or before which such 
call and all interest and expenses that have accrued by reason of such 
non-payment are to be paid. It shall also name the place where payment 
is to be made, the place s> named being either the registered office of the 
Company or some other place at which calls of the Company are usually 
made payable. The notice shall also state that, in the event of non-pay- 
ment at or before the time and at the place appointed, the shares in res- 
pect of which such call was made will be liable to be forfeited. 

(19.) If the requisitions of any such notice as aforesaid are not com- 
plied with, any share in respect of which such notice has been given may 
at any time thereafter, before payment of all calls, interest, and expenses 
due in respect thereof has been made, be forfeited by a resolution of the 
directors to that effect. 

(20.) Any share so forfeited shall be deemed to be the property of the 
Company, and may be disposed of in such manner as the Company in 
general meeting thinks fit, 

(21,) Any member whose shares have been forfeited shall notwithstand- 
ing be liable to pay tothe Company all calls owing upon such shares at the 
. time of the forfeiture. 

(22.) A solemn declaration in writing, made before a Magistrate, that. 
the call in respect of a share was made and notice thereof given, and that 
default in payment of the call was made, and that the forfeiture of the share 
was made by a resoiution of the directors to that effect, shall be sufficient 
evidence of the facts therein stated as against all persons entitled to such 
share, and such declaration and the receipt of the Company for the price of 
such share shall coustitute a good title to such share, and a certificate of 
proprietorship shall be delivered to the purchaser, and thereupon he shall 
be deemed tke holder of such share discharged from all calls due prior to 
such purchase, and he shall not be bound to see to the application of the 
purchase-money, nor shall bis title to such share be affected by any irregu- 
larity in the proceedings in reference to such sale. 


Conversion of Shares into Stock. 


(23.) The directors may, with the sanction of the Company previously 
given in general meeting, convert any paid-up shares into stock, 

(24.) When any shares have been converted into stock, the several 
holders of such stock may thenceforth transfer their respective interests 
therein, or any part of such interest, in the same manner and subject to 
the same regulations as and subject to which any shares in the capital of 
the Company may be transferred, or as near thereto as circumstances admit, 

(25.) The several holders of stock shall be entitled to participate in the 
dividends and profits of the Company according to the amount of their res- 
pective interests in such stock; and such interests shall, in proportion to 
the amount thereof, confer on the holders thereof, respectively, the same 
privileges and advantages for the purpose of voting at meetings of the Com- 
pany and for other purposes as would have been conferred by shares of 
equal amount in the capital of the Company ; but so that none of such pri- 
vileges or advantages, except the participation in the dividends and profits 
of the Company, shall be conferred by any such aliquot part of consolidated 
stock as would not, if existing in shares, have conferred such privileges or 
advantages. 

Increase «n Capital. 

(2€.) The directors may, with the sanction of a special resolution of the 
Company previously givon in general meeting, increase its capital by’ the 
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issue of new shares ; such aggregate increase to be of such amount, and to 

be divided into shares of such respective amounts, as the Company in gener 

al 8 directs, or, if no direction is given, as the directors think ex- 
ent. 

(27.) Subject to any direction to the contrary that may be given vy the 
meeting that sanctions the increase of capital, all new shares shall be offer- 
ad to the members in proportion to the existing shares held by them, and 
such offer shall be made by notice specifying the number of shares to which 
the member is entitled and “limiting a time within which the offer, if not 
accepted, will be deemed to be declined ; and after the expiration of such 
time, or on the receipt of an intimation from the member to whom such 
notice is given that he declines to accept the shares offered, the directors 
may dispose of the same in such manner as they think most beneficial to 
the Company. 

(28,) Any capital raised by the creation of new shares shall be consi- 
dered as part of the original capital, and shall be subject to the same pro- 
visions, with reference to the payment of calls, and the forfeiture of shares 
oa non-payment of calls, or otherwise, as if it had been part of the original 
capital. 

General Meetings. 

(29.) The first general meeting shall be held at such time, not being 
more than six months after the registration of the Company, and at such 
place, as the directors may determine. 


(830.) Subsequent general meetings shall be held, once at the least in 
every year, at such time and place as may be prescribed by the Company 
in general meeting ; and, if no other time or place is prescribed, a general 
meeting shall be held on the first Monday in February in every year, at 
such place as may be determined by the directors, 

(31.) The above-mentioned general meetings shall be called ordinary 
meetings; all other general meetings shall be called extraordinary. 

(32.) The directors may, whenever they think fit, and they shall, upon 
@ requisition made in writing by not less than one-fifth in number of the 
members of the Company, convene an extraordinary general meeting. 

(33.) Any requisition made by the members shall express the object 
of the meeting proposed to be called, and shall be left at the registered 
office of the Company. 


(34.) Upon the receipt of such requisition the directors shall forthwith 
proceed to convene an extraordinary general meeting. If they do not pro- 
ceed to convene the same within twenty-one days from the date of the re- 
quisition, the requisitionista, or any other member : amounting to the requir- 
ed number, may themselves convene an extraordinary general meeting. 


Proceedings at General Meeting. 

(35.) Seven days’ notice at the least, specifying the place, the day, and 
the hour of meeting, and in case of special business the general nature of 
such business, shall be given to the members in manner hereinafter men- 
tioned, or in such other manner, if any, as may be prescribed by the Oom- 
pany in general meeting ; but the non-receipt of such notice by any mem- 
ber shall not invalidate the proceedings at any general meeting. 

(36.) All business shall be deemed special that is transacted at an ex- 
traordinary meeting, and all that is transacted at an ordinary meeting, with 
the exception of sanctioning a dividend,and the consideration of the accounts, 
balance-sheets, and the ordinary report of the directors, 
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(37.) No business shall be transacted at any general meeting, except 
the declaration of a dividend, unless a quorum of members is present at the 
time when the meeting proceeds to business. Such quoram shall be ascer- 
tained as follows, that is to say: If the persons who have taken shares in 
the Company at the time of the meeting do not exceed ten in number, the 
quorum shall be five ; if they exceed ten, there shall be added to the above 
quorum one for every five additional members up to fifty, and one for every 
ten additional members after fifty, with this limitation, that no quorum 
shall in any case exceed twenty. 

(38.) If, within one hour from the time appointed for the meeting, a 
quorum is not present, the meeting, if convened upon the requisition of 
members, shall be dissolved. In any other case, it shall stand adjourned 
to the same day in the next week, at the same time and place ; and if, at 
such adjourned meeting, a quoram is not present, it shall be adjourned 
sine dte, 

(39,) The chairman (if any) of the board of directors shall preside as 
chairman at every general meeting of the Company. 

(40.) If there is no such chairman, or if at any meeting he is not pre- 
sent within fifteen minutes after the time appointed for holding the meet- 
ing, the members present shall choose some one of their number to be 
chairman. 

(41.) The chairman may, with the consent of the meeting, adjourn any 
meeting from time to time and from place to place ; but no business shall 
be transacted at any adjourned meeting other than the business left un- 
finished at the meeting from which the adjournment took place. 

(42.) At any general meeting, unless a poll is demanded by at least 
five members, a declaration by the chairman that aresolution has been 
carried, and an entry to that effect in the book of proceedings of the Com- 
pany, shall be sufficient evidence of the fact, without proof of the number 
or proportion of the votes recorded in favour of or against such resolution. 

(43.) 1£ a poll is demanded by five or more members, it shall be taken 
in such manner as the chairman directs, and the result of such poll shall 
be deemed to be the resolution of the Company in general meetirg. In 
the case of an equality of votes at any general meoting, the chairman shall 
be entitled to a second or casting vote. 


Votes of Members. 

(44,) Every member shall have one vote for every share up to ten. He 
shali have an additional vote for every five shares beyond the first ten 
shares up to one hundred, and an additional vote for every ten sheres be- 
yond the first hundred shares. 

(45.) If any member is a lunatic or idiot, he may vote by his committee 
or other legal curator ; and if any member is a minor, he may vote by his 
guardian or any one of his guardians if more than one. 

(46.) If one or more persons are jointly entitled to a share or shares, 
the member whose name stands first in the register of members as one of 
the holders of such share or shares, and no other, shall be entitled to vote 
in respect of the same. 


(47.) No member shall be entitled to vote at any general meeting unlesa 
all calls due from him have been paid, and no member shall be entitled to 
vote in respect of any share that he has acquired by transfer, at any meet- 
ing held after the expiration of three months from the registration of the 
Company, unless he has been possessed of the share in respect of which he 
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claims to vote for at least three months previously to the time of holding 
the meeting at which he proposes to vote. 

(48,) Votes may be given either personally or by proxy. 

(49,) The instrument appointing a proxy shall be in writing, under the 
hand of the appointor, or, if such appointor is a corporation, under their 
common seal, and shall be attested by one or more witness Or witnesses. No 
person shall be appointed a proxy who is not a member of the Oompany. 

' (50,) The instrument appointing a proxy shall be deposited at the re- 
giatered office of the Company not less than seventy-two hours before the 
time for holding the meeting at which the person named in such instru- 
ment proposes to vote ; but no instrument appointing a proxy shall be valid 
after the expiration of twelve months from the date of its execution. 

; (51.) Any instrument appointing a proxy shall be in the following 
orm :— 
Company, Limited, 

. , of . , being a member of the Company, 
Limited, and entitled to vote or votes, hereby appoint 
| , of , #8 my proxy, to vote for me and on my behalf at 
the (ordinary or extraordinary, as the case may be) general meeting of the 
Company to be held on the day of , and at any adjourn- 
ment thereof (or at any meeting of the Company that may be held in the 
year ). As witness my hand, this day of ~ Signed by the 
said sn the presence of P 


Directors. 


-  (52.) The number of the directors, and the names of the first directors, 
shall be determined by the subscribers of the memorandum of association. 
(53.) Until directors are appointed, the subscribers of the memorandum 
of. association shall be deemed to be directors, 
(54.) The future remuneration of the directors, and their remuner- 
ation for services performed previously to the first general meeting, shall 
be determined by the Company in general meeting. 


Powers of Directors. 


(55.) The business of the Company shall be managed by the directors, 
who may pay all expenses incurred in getting up and registering the Com- 
pany, and may exercise all such powers of the Company as are not by the 
foregoing Act, or by these articles, required to be exercised by the Com- 
pany in general meeting, subject nevertheless to any regulations of these 
articles, to the provisions of the foregoing Act and to such regulations, 
being not inconsistent withthe aforesaid regulations, or provisions, as may 
be prescribed by the Company in general meeting ; but no regulation made 
by the Company in general meetiug shall invalidate any prior act of the 
ceairiale which would have been valid if such regulation had not been 
made, | 

(56.) The. continuing directors may act notwithstanding any vacancy 
an their body. 

Disqualification of Directors. 

(57.) The office of director shall be vacated— 

if he, or any partner of his, or the firm of which he is a member, holds 
any other office or place of profit under the Company ; 

if he becomes bankrupé or inaolvent ; 
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ve if he is punished under any of the penal provisions of the foregoing 
CG > < , 

if he is concerned in or participates in the profits of any contract with 
the Company. : 

But the above rnies shall be subject to the following exceptions: that 
no director shall vacate his office by reason of his being a mémber of any 
Company which has entered into contracts with or done any work for the 
Company of which he is director ; nevertheless, he shall not vote in res- 
pect of such contract or work, and, if he does so vote, his vote shall not be 
counted. 
ae Retation of Directors. : 
. %{58,) At the first ordinary meeting after the registration of the Com- 
\ ‘the whole of the directors shall retire from office; and at the first 
ork ‘vy meeting in every subsquent year, one-third of the directors for the 
time _ving, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

(59,) The one-third or other nearest number to retire during the first 
and second years ensuing the first ordinary meeting of the Company shall, 
unless the directors agree among themselves, be determined by ballot. In 
every subsequent year, the one-third or other nearest number who have been 
longest in office shall retire. 

(F9,) A retiring director shall be re-eligible. 

({ } The Company at the general meeting at which any directors retire 
in mq aforesaid shall fill up the vacated offices by electing-a like 


numb 9f persone. 

i ) If, at any meeting at which an election of directors ought to 
take' se, the places of the vacating directors are not filled up, the meeting 
shall stand adjourned till the same day in the next week, at the same time 
and place ; and if at such adjourned meeting the places of the vacating direc- 
tors are not filled up, the vacating directors, or such of them as have not 
had their places filled up, shall continue in office until the ordinary meeting 
in the next year, and so on from time to time until their places are filled up, 

(63.) The Company may from time to time, in general meeting, increase 
or reduce the member of directors, and may also determine in what rotation 
such increased or reduced number is to go out of office. 


(64.) Any casual vacancy occurring in the board of directors may be 
filled up by the directors, but any person so chosen shall retain his office so _ 
Jong only as the vacating director would have retained the same if no vacancy 
had occurred. 

(65.) The Company in general meeting may, by a special resolution, re- 
move any director before the expiration of his period of office, and may by 
an ordinary resolution appoint another person in his stead, The person so 
appointed shall hold office during such time only as the director in whose 
place he is appointed would haye held the same if he had not been removed. 


Proceedings of Directors. 


(66,) The directors may meet together for the despatch of business, 
adjourn and otherwise regulate their meetings as they think fit, and de- 
termine the quoram necessary for the transaction of business. Questions 
arising at any meeting shall be decided by a majority of votes. In case of 
an equality of votes, the chairman shall have a second or casting vote. A 
director may at any time summon a meeting of the directors... 3 
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(67.) The directors may elect a chairman of their meetings, and de- 
termine the period for which he is to hold office; but, if no such chairman 
is elected, or if at any meeting the chairman is not present at the time ap- 
pointed for holding the same, the directors present shall choose some one of 
their number to be chairman of such meeting. 

(68.) The directors may delegate any of their powers to committees 
consisting of such member or members of their body as they think fit. Any 
Committee so formed shall, in the exercise of the powers so delegated, con- 
form to any regulations that may be imposed on it by the directors, 


(69.) A committee may elect a chairman of its meetings. If no such 
chairman is elected, or if he is not present at the time appointed for hold- 
ing the same, the members present shall choose one of their number to be 
chairman of such meeting. 

(70,) A committee may meet and adjourn as it thinks proper. Questions 
arising at any meeting shall be determined by a majority of votes of the 
members present ; and, in case of an equality of votes, the chairman shall 
have a-second or casting vote. 

(71) All acts done by any meeting of the directors, or of & committee 
of directors, or by any person acting as a director, shall, notwithstanding 
that it be afterwards discovered that there was some defect in the appoin- 
ment of any such directors or persons acting as aforesaid, or that they or 
any of them were disqualified, be as valid as if every such person had been 
duly appointed and was qualified to be a director. 


Dividends, 
(72.) The directors may, with the sanction of the Company in general 
meeting, declare a dividend to be paid to the members in proportion to 
their shares. 


(73.) No dividend shall be payable except out of the profits arising 
from the business of the Company. 

(74,) The directors may, before recommending any div.dend, set aside 
out of the profits of the-Company such sum as t’ ey think proper as a re- 
served fund to meet contingencies, or for equalizing dividends or for re- 
pairing or maintaining the works connected with the business of the Com- 
pany or any part thereof ; and the directors may invest the sum so set apart 
as a reserved fund upon such securities as they may select. 

(75,) The directors may deduct from ithe dividends payable to any 
member all such sums of money as may be due from him to the Company 
on account of calls or otherwise. 

(76.) Notice of any dividend that may have been declared shall be 
given to each member in manner hereinafter mentioned ; and all dividends 
unclaimed for three years after having been declared may be forfeited by 
the directors for the benefit of the Company. 

(77.) No dividend shall bear interest as against the Company. 

(78,) The directors shall cause true accounts to be kept— 

of the stock-in-trade of the Company ; 


of the sums of money received and expended by the Company, and the 
matters in respect of which such receiptand expenditure takes place ; and 

of the credita and liabilitiea of the Company. 

The books of acconnt shall be kept at the registered office of the Com- 
pany, and, subject to any reasonable restrictions as to the time and manner 
of inspecting the same that may be imposed by the Company in general 
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meeting, shall be open to the inspection of thé members during the hours 
of business. 2) 

(79,) Once at the least in every year the directors shall lay before the 
Company in general meeting a statement of the income and expenditure 
for the past year made up toa date not more than three months before 
such meeting. 

(80.) The statement ao made shall show, arranged under the most oon- 
venient heads, the amount of gross income, distinguishing the several 
sources fr¢ mn which it has been derived, and the amount of gross expen- 
diture, mi poenishing the expenses of the establishment, salaries, and other 
like mattt.. Every item of expenditure fairly chargeable againat the year's 
income shall be brought into account, so that a just balance of profit and 

_loss may be laid before the meeting ; and, in cases where any item of ex- 
penditure which may in fairness be distribated over several years has been 

~apcurred in any one year, the whole amount of such item shall be stated, 
vith the addition of the reasons why only a portion of such expenditure is 
dharged against the income of the year. 

(81.) A balance-sheet shall be made out in every year, and laid before 
the Company in genernl meeting, and such balance-sheet shall contain a 
Jummary of the property and liabilities of the Company arranged under 
the heads appearing in the form annexed to this table, or as near thereto 
as circomstances adr‘t. ; 

(82.) A printed copy of such balance-sheet shall, seven days previously 
to such meeting, be served on every member in the manner in which notices 
are hereinafter directed to be served. 

t Audit. 
, (83.) Once at the least in every year the accounts of the Company shall 
Joe examined, and the correctness of the balance-sheet ascertained by one 
/ or more auditor or auditors, 

(84,) The first auditors shall be appointed by the directors ; subse- 
quent auditors shall be appointed by the Company in general meeting, 

(85.) If one auditor only is appointed, all the provisions. herein con- - 
tained relating to auditors shall apply to him. 

(86.) The auditors may be members of the Company ; but no person is 
eligible as an auditor who is interested otherwise than as a member in any 
transaction of the Company ; and no director or other officer of the Qom- 
pany is eligible during his coutinuance in office. 


(87.) The election of auditors shall be made by the Company at their 
ordinary meeting in each year. 

(83.) Tho remuneration of the first auditors shall be fixed by the 
directors ; that of subsequent anditors shall be fixed by the Company in 
gencral meeting. 

(89.) Any anditor shall be re-eligible on his quitting office, 

(90) Ifany casual vacancy occurs in the office of any auditor appoint. 
ed by the Company, the directors shall forthwith call an extraordinary 
general meeting for the purpose of supplying the same, 

(91.) If no election of auditors is made in manner aforesaid, the Local 
Government may, on the application of not less than five members of the 
Company, appoint an auditor for the current year, and fix the remuner- 
ation to be paid to him by the Company for his services. 

1 119 


950 INDIAN COMPANIES ACT. . 


(92.) Every auditor shall be supplied with a copy of the balance-sheet, 
andiit shall be his duty to examine the same with the accounts and vou- 
chers relating thereto. 

- (98,) Every auditor shali have a list delivered to him of all books kept 
by the Company, and shall at all reasonable times have access tothe books 
and accounts of the Company. He may, at the expense of the Company, em- 
ploy accountants or other persons to assist him in investigating such 
accounts, and he may, in relation to such accounts, examine the directors or 
any other officer of the Company. 

(94.) The auditors shall make @ report to the members upon the balance 
sheet and accounts, and in every such report they shall state whether, in 
their opinion, the balance-sheet is a full and fair balance-sheet, containing 
the particulars required by these regulations and properly drawn up 60 as 
to exbibit a true and correct view of the state of the Company’s affairs, and, 
in case they have called for explanations or information from the directors, 
whether such explanations or information have or has been given by the 
directors, and whether they or it have or has been satisfactory. Such report 
shall be read, together with the report of the directors, at the ordinary meet- 
Ang. 
. Notices. | 

(95.) A notice may be served by the Company upon any member 
either personally or by sending it through the post in a letter, addressed to 
such member at his registered p!ace of abode. . 

(96.) All notices directed to be given to the members shall, with res- 
pect to any share to which persons are jointly eatitled, be given to which- 
ever of such persons is named first in the register of members ; and notice 
80 given shall be sufficient notice to all the holders of such share, 


(97.) Any notice, if served by post, shall be deemed to have been 


in the ordinary course of the post ; and, in proving such service, it shall be 


Lo 


‘served at the time when the letter containing the same would be delivere 


sufficient to prove that the letter containing ‘he notice was properly ad- 
dreesed and put into the post-office. . 
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TABLE B. 


Tanus or Fes to be paid to the Registrar of Joint-stock Companies b: 

a Company having a capital divided into shares :— 

| Tue a P 
For registration of a Company whose nominal capital does not 

exceed Ra. 20,000, a fee of... ies see oe - 4 0 C 


For registration of a Company whose nominal capital exceeds 
Ra. 20,000, the above fee of forty rapees, with the following 
additional fees regulated according to the amount of nomin- 
al capital ; (that is to say)— 

For every 10,000 rupees of nominal capital, or part of 10,000 
rupees, after the first 20,000 rupees up to 50,000 rnpees ... 20 0 (C 

For every 10,000 rupees of nominal capital, or part of 10,000 
rupees, after the first 50,000 rupees up to 10,00,000 rupees 5 0 C 

For every 10,000 rupees of nominal capital, or part of 10,000 
rupees, after the firat 10,00,000 rupees ss bai - LOC 

For registration of any increase of capital made after the first 

‘registration of the Company, the same fees per 10,000 rupees, 
or part of 10,000 rupees, as would have been payable if such 
increased capital had formed part of the original capital at 
the time of registration. 

Provided that no Oompany shall be liable to pay in respect of 
nominal capital on registration, or afterwards, any greater 
amount of fees than 1,000 rupees, taking into account, in the 
case of fees payable on an increase of capical after registra- 
tion, the fees paid on registration. 

For registration of any eixsting Company, except such Com- 
panies as are by this Act exempted from payment of fees in 
respect of registration under this Act, the same fee as is 
charged for registering a new Company. 

For registering any document hereby required or authorised to 
be registered, other than the memorandum of association... 5 0 0 


For making a record of any fact hereby authorized or required 


to be. recorded by the Registrar of Companies, afesof .. 5 0 0 


TABLD C. 


TaBLe OF Fars to be paid to the Registrar of Joint-stock Companies by 
a Company not having a capital divided into shares :— : 
Ra a. B 


For registration of a Company whose number of members, as 
stated in the articles of association, does not exceed 20. ... 40 0 O 


For registration of a Company whose number of members, as 
stated in the articles of association, exceeds 20, but does not 
exceed 100 eve eee ove eee ace eee »0100 0 0 

For registration of a Company whose number of members, as 
stated in the articles of association, exceeds 100, but is not 
stated to be unlimited, the above fee of Rs. 100 with an ad- 
ditional Rs. 5 for every 50 members, or lesa number than 50 
members, after the first 100. | 
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For registration of a Company in which the number of mem- Rs.-4. P, 
bers is stated in the articles of association tobe unlimited,s —_— 
fee of ee6 eee eee eee eee 008 eee 0 0 
For registration of any increase on the number of members 
made after the registration of the Company, in respect of 
every 50 members,jor less than 50 members, of suchincrease. 5 0 
Provided that no one Company shall be liable to pay on the 
whole a greater fee than Re. 400 in respect of its number of 
members, taking into account the fee paid on the first regis- 
tration of the Company. 
For registration of any existing Company, except such Com- © 
panies as are by this Act exempted from payment of fees in 
\ respect of registration under this Act, the same fee as is 
. charged for registering a new Company, 
For registering any document hereby required or authorized to 
be registered, other than the memorandum of association... 5 0 0 
For making a record of any fact hereby authorized or required 


0 





to be recorded by the Registrar of Companies,afeeof .. 5 0 0 
‘ FORM D. 
Form oF STaTEMENT REFERRED TO IN Parr III. or tHe Act. 
* The Capital of the Company is Rs. divided into shares 

of each, 

The number of shares issued is Calls to the amount of Ra. 

share have been made, under which the sum of Rs. 

has 1 sived. 

Th ‘ses of the Company on the first day of Jannary (or July) 
were :=—= 

Debts owmg to sundry persons by the Com : 

Under aeuees: Rs. la 7 om 

On mortgages or bonds, Re. 

On notes, bills, or hundis, Rs. 

On other contracts, Re. 


Ona estimated liabilities, Ra. 

The assets of the Company on that day were :— 
Government securities [stating them], Re. 

Bills of exchange, hundis, and promissory notes, ERs, 
Cash at the bankers, Rs.. | 
Other securities, Re. 


SECOND SCHEDULE. | 
(Szz Szotiox 95.) . 
FORM A. — 
Memorandum of association of a Company limited by shares. 
1st.—Tho name of the Company is“‘The . Company, Limited.” 
Qnd.—The registered office of the Company willbe sitnate.in : 
® If the 0 has no capital divided into shares, the portion of the statement 
relating to ospital and shares must be omitted. On ge ee 
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8ré.—The objects for which the Company is established are “ 
and the doing all such other things as are incidental or conducive 
to the attainment of the above objects.” 

4th.—The liability of the members is limited. 


.. , &th-—The capital of the Company is Res, divided into 
shares of Rs. _— each. 


We, the several persons whose names and addresses are subscribed, 

. ere desirous of being formed into » Company in pursuance of this memo- 
random of association, and we respectively agree to take the pumber of 
shares in the capital of the Company set opposite our respective names :- - 





Names, addreszes, and descriptions of Number of shares taken 
subscribers. by each subsvriber. 
1. A. B. of J 
2 a DMD , 
3% 06CUC«<izéz@ai_‘_‘UCSSéS@iL ‘5 
4. G. H. PA 
5. L. J. - 
6 Kk L. is 
7. M. N. 


Total shares taken ove 





Dated the 7 day of 
Witness to the above signatures : 
O. P. of 
FORM B. 


Memorandum and articles of association of a Company limited by guar- 
antee, and not having a capital divided into shares. 


Memorandum of Association. 


1st,—The name of the Company is “ The Mutual Calcutta Marine Asso- 
ciation, Limited.” 

2nd.—The registered office of the Company will be situate in Calcutta, 

3rd.—The objects for which the Company is established are “ the 
mutual insurance of ships belonging to members of the Com- 
pany, and the doing all such other things as are incidental or 
conducive to the attainment of the above objects.” 


4th,—Every member ‘of the Company undertakes to contribute to the 
assets of the Company, in the event of the same being wound 

up during the time that he is a member or within one year after- 
wards, for payment of the debts and liabilities of the Company 
contracted before the time at which he ceases to be a member, 

and the costs, charges, and expenses of winding-up the same, 

and. for. the Bs edge of the rights of the contributories 

‘», |” txdongst themeelves, such amonnt as may be required not ex- 
ceeding Rs. 100. ~ a 


t 
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o 


We, the several persons whose names and addresses. are subscribed, 
are desirous of;being formed into a Company in pursuance of this memo- 
randum of assoviation. re 


Names, Addresses, and Descriptions of Subscribers, 
, of 


27 & ox hm Go NO 
RAP OOP 
iy ty Pd oe 


Dated the day of 
Witness to the above signatares : 
O. P. of 


Articles of Association to accompany preceding Memorandum 
of Association, 


(1.) The Company, for the purpose of registration, is declared to consist 


‘ of five hundred members. 


(2.) The directors hereinafter mentioned may, whenever the business 
of the association requires it, register an increase of members. 


Definition of Members. 


(3.) Every person shall be deemed‘to havelagreed to become a member 
of the Company who insures any ship or share in a ship in pursuance of the 
regulations hereinafter contained. 


General Meetings. 


(4.) The first general meeting shall be held at such time, not being 
more than tbree months after the incorporation of the Company, and at 
such place, as the directors may determine. 

(5.) Subsequent general meetings shall be held at such time and place 
as may be prescribed by the Company in general meeting ; and, if no other 
time or place is prescribed, a general meeting shall be held on the first 
Monday in February in every year at such place as may be determined b 
the directors. : 

(6.) The above-mentioned general meetings shall be called ordinary 
meetings ; all other genera] meetings shall be called extraordinary. 


(7.) The directors may, whenever they think fit, and they shall, upon 
@ requisition made in writing by any five or more members, convene an 
extraordinary general meeting. 

(8.) Any requisition made by the members shall express the object of 
the meeting proposed to be called, and shall be left at the registered affice 
of the Company. 

(9.) Upon the receipt of such requisition, the directors shall forthwith 
proceed to convene a general meeting. If they do not proceed to convene 
the same within twenty-one days from the date of the requisition, the ree 
quisitionists or any other five members may themselves convene a meeting, 


Proceedings at General Meetings. > 4 

(10.) Seven days’ notice at the least, specifying the place, the day and 

the hour of meeting, and, in case of special business, the general nature of 
such business, shall be given to the members in manner hereinafter mea- 
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tioned, or in such other manner, if any, as may be prescribed by the Com- 
paoy in general meeting ; but the non-receipt of such notice by any member 
shall not invalidate the proceedings at any general meeting, 

(11,) All business shall be deemed special that is transacted at an ex- 
traordinary meeting, and all that is transacted at an ordinary meeting, with 
the exception of the consideration of the accounts, balance-sheets, and the 
ordinary report of the directors. 

(12.) No business shall be transacted at any meeting except the de- 
claration of a dividend unless a quorum of members is present at the com- 
mencement of such business, Such quorum shall be ascertained as follows, 
that is to say : if the members of the Company at the time of the meeting 
do not exceed ten in number, the quorum shall be five; if they exceed ten, 
there shall be added to the above quorum one for every five additional mem- 
bers up to fifty, and one for every ten additional raembers after fifty ; with 
this limitation, that no quorum shall in any case exceed thirty. 

(18.) If, within one hour from the time appointed for the meeting, a 
quornm of members is not present, the meeting, if convened upon the re- 
quisition of the members shall be dissolved, In any other case, it shall stand 
adjourned to the same day in the following week, at the same time and 
place ; and if at such adjourned meeting a quorum of members is not 
present, it shall be adjourned «tne die. 

(14.) The chairman (if any) of the directors shall preside as chairman 
at every general meeting of the Company. 

' (15.) If there is no such chairman, or if at any meeting he is not pre- 
gent at the time of holding the same, the members present shall choose 
some one of their number to be chairman of such meeting. 

(16.) The chairman may, with the consent of the meeting, adjourn any 
aneeting from time to time and from place to place ; but no business shall 
be transacted at any adjourned meeting other than the business left un- 
finished at the meeting from which the adjournment took place. 

(17.) At any general mecting, unless a poll is demanded by at least five 
members, a declaration by the chairman that a 7 ssolution has been carried, 
and an entry to that effect in the book of proceedings of the Company, shall 
be sufficient evidence of the fact, without proof of the number or propor- 
tion of the votes recorded in favour of or against such resolution. 

(18.) If a poll is demanded in manner aforesaid, the same shall be 
taken in such mianner as the chairman directs ; and the result of such poll 
shal] be deemed to be the resolution of the Company in general meeting. 

Votes of Members. 


(16.) Every member shall have one vote and no more. 

(20,) If any member is a lunatic or idiot, he may vote by his commit- 
éee or other legal curator: if any member is a minor, he may vote by dis 
guardian or any one of his guardians is more than one. | 

(21.) No member shall be entitled to vote at any meeting unless all 
monies due from him to the Company have been paid, 

.-_ _ (22.) Votes may be given either personally or by proxies. A proxy 
shall be appointed in writing under the hand of the appointor, or, 1f such 
appointor is a corporation, under its common seal. 

(28.) No person shall be appointed a proxy who is not a member, and 
the instrument appointing him sball be deposited at the registered office of 
abe Company not less than forty-eight hours before the time of holding the 
mesting at which he proposes to vote. ; 
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‘ (24) Any instrament appointing a proxy shall be in the following 


* - Company, Limited. 

I, _, of , being a member of the Company, Limited, 
hereby appoint , of , 48 my proxy, to vote for me and on my 
behalf at the [ordinary or extraordinary, as the case may be} general meet- 
ing of the Company to be held on the day of ,» aad at any ad- 
journment thereof [or at any meeting of the Company that may be held in 
the year , 

As witness my hand, this day of . Signed by the said in 
the presence of ‘ 

Directors. 

(25.) The number of the directors and the names of the first directors 
shall be determined by the subscribers of the memorandum of association. 

(26 ) Until directors are appointed, the subscribers of the memoran- 
dam of association shall be deemed to be directors. 

Powers of Directors. 


(27.) The business of the Company shall be managed by the directors, 
who may exercise all such powers of the Company as are not hereby re- 
quired to be exercised by the Company in general meeting; bntno regula- 
tion made by the Company in general meeting shall invalidate any prior 
act of the directors which would have been valid- if such regulation had 
not been made, 

Election of Directors. 


(28.) The directors shall be elected annually by the Company in ge- 
neral meeting. 
Business of Company. 
(Here insert ruces as to mode in which business of insurance +s to be conducted.) 


Accounts. 

(29.) The accounts of the Company shall be audited by a committee of 
five members, to be called the audit-committee. 

(30.) The first audit-commitee shall be nominated by the directors out 
of the body of members. 

(31.) Subsequent audit-committees shall be nominated by the mem- 
bers at the ordinary general meeting in each year. 

(32.) The audit-committee shall be supplied with a copy of the balance- 
sheet, and it shall be their duty to examine the same with the accounts and 
vouchers relating thereto. 

(33.) The audit-committee shall have a list delivered to them of all 
books kept by the Company, and they shall at all reasonable times ha-ve 
access to the books and accounts of the Company. 

They may, at the expense of the Company, employ accountants or other 
persons to assist them in investigating such accounts, and they may, in re- 
Jation to such accounts, examine the directors or any other officer of the 
Company. 

(34.) The audit-committee shall make a report tothe members upon 
the balance-sheet and accounts, and. in every such report they shall state 
whether, in their opinion, the balance-sheet is a full and fair balance-sheet 
containing the particulars required by these regulations and properly drawn. 
up, so as to exhibit a true and correct view of the state of the Company’, 
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affairs, and, in case they have called for explanations or information from 

the directors, whether such explanations or information have or has been 

given by the directors, and whether they ‘or it have or has been satisfac- 

tory ; and such report shall be read together with the report of the direc- 

tors at the ordinary meeting. 
Notices. 

(35,) A notice may be served by the Company upon any member, either 
personally, or by sending it through the post in a letter addressed to such 
member at his registered place of. abode, 

(86.) Any notice, if served by post, shall be deemed to have been served 
at the time when the letter containing the same would be delivered in the 
ordinary course of the post; and, in proving such service, it shall be suffi- 
cient to prove that the letter containing the notice was properly addressed 
and put into the post-office, 


Winding-up. 
(37.) The Company shall be wound up voluntarily whenever an ex- 


traordinary resolution, as defined by The Indian Companies Act, 1882, is 
passed, requiring the Company to be wound up voluntarily. 


Names, Addresses, and Descriptions of Subscrtbers. 





1 A. B. of ... soe ... Merchant, 
2.C. D. of ‘ ies - 
3. E. F. of 0 - 
4. G. H. of ‘ 
» iI. J. of ae ns 
6. K. Lr of ‘ ee ¥ 
7 M. N. of —... ‘3 
Dated the day 18 
Witness to the above signatures ; 
O. P. of 
FORM C. 


Memorandum and articles of association of a Company limited by gu- 
arantee, and having a capital divided into shares. 


Memorandum of Association. 
Ist.—The name of the Company is ‘“‘The Hotel Company, Limited,” 
2nd.—The registered office of the Company will be situate in 


3rd.—The objects for which the Company is established are “the fa- 
cilitating travelling in by providing hotels and conveyances by 
sea and by land for the accommodation of travellers, and the doing all such 
other things as are incidental or conducive to the attainment of the above 
objects.” . 

4th.—Every member of the Company undertakes to contribute to the 
assets of the Company, in the event of the same being wound up during 
the time that he is a member or within one year afterwards for payment 
of the debts and liabilities of the Company contracted before the time at 
which he ceases to be a member, and the costs, charges, and expenses of 
winding up the same, and for the adjustment of the rights of the contribu- 
noe amongst themselves, such amount as may be required not exceeding 

. 200. 
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We, the several persons whose names and addresses are subseribed, are 


desirous of being formed intoa Company in pursuance of this memorandum 
of association. 


Names, Addresses, and Descriptionsjof Subscribers. 


1. A. B. of 

2 0 OD. ,, 

3. E ° F, 33 

4. GH. ,, 

BDU Cs 

6. K, L. 99 

7. M. N e 33 
Dated the day of 18 
Witness to the above signatures : 

O. P. of 
Articles of Association to accompany preceding Memorandum of 

Association. 


1, The capital of the Company shall consist of five lakhs of rupees 
divided into five thousand shares of one hundred rupees each, 


2. The directors may, with the sanction of the Company in gereral 
meeting, redace the amount of shares. 

8. The directors may, with the sanction of the Company in general 
meeting, cancel any shares belonging to the Company. 


4, All the articles of Table A shall be deemed to be incorporated with 
these articles, and to apply to the Company. 


We, the several persons whose names and addresses are subscribed, 
agree to take the number of shares in the capital of the Company set oppo- 
site our respective names, 





Names, addresses, and descriptions of Number of shares taken 

subscribers. by each subscriber. 
1 A, 8B. of 
2 C0. D. ,, 
&% HE. F. ,, 
4 G. H. ,, 
& LL J. ,, 
6K. b. , 
7M. N. 


Total shares taken ‘ive 





Dated the day of fg , 
Witness to the above signatures : 
O. P. of 


Memorandum and articles of association of an unlimited Company hay- 
ing a capital divided into shares. 7 
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Memorandum of Association. 

1st,——The name of the Oompany is ‘“‘ The Patent Company.” 

and.—The registered office of the Company will be situate in : 

3rd.—The objects for which the Company is established are “the 
workiug of a patent method of , of which method O. P. of 

is the sole patentee.” 

We, the several persons whose names are subscribed, are desirous of 
being formed into a Company i in pursuance of this memorandum of associa- 
tion, 


Names’ Addereses, and Descriptions of Subscribers. - 


1 A. B. of 
2 C Dz. ,, 
36U«&w. CU.SCO,, 
4.QG. H. ,, 
5. I. Je a9 
6K. L. ,, 
7M. N.C, 
Dated the day of 18 . 
Witness to the above signatures ; 
Q. BR. of 


Articles of Association to accompany the preceding Memorandum of Association. 
Uapiial of the Oompany. 

The capital of the Company is twenty thousand rupees divided into 

twenty shares of one thousand rupees each. 
Application of Table A. 

All the articles of Table A shall be deemed to be incorporated with 

these articles, and to apply to the Company. 
We, the several persons whose names and addresses are subscribed, agree 

to take the number of Shares in the capital of the Company set opposite 
our respective names, 





Names, addresses, and descriptions of | Number of shares taken 








subscribers, by each subscriber. 
1 A. B. of 
2. 0. D. d 
3. EB. F. 399 
4. G. H. +} ] 
5. I J. ,, ; 
6K. Ll. , 
727 MN ,, 
Total shares taken _.. 
Dated the day of 18 


Witness to the above signatures ; 
Q. BR. of 
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FORM E. _ 
As required by the second part of the foregoing Act. 
rape orice and shares of the Company made up to the 
ay o : 
Nominal capital Re. , divided into shares 
of Rs. each. 
Number of shares taken up to the day of 


There has been called up on each share Rs. 

Total amount of calls received Rs. 

Total amount of calls unpaid Re. : 
List of persons holding shares in the Company on the 
ih day of and of persons who have held shares therein at any 


ime during the year immediately preceding the said day of 
howing their names and addresses, and an account of the Sates so held. 





NaMEs, ADDRESSES AND Account or SHARER. 
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OFFICIAL TRUSTEES ACT. 
ACT No. XVII. OF 1864. 


PasszD on THE 24TH Marcy 1864. 
An Act to constitute an Office of Official Trustee. 


(As amended up to date.) 
Warexas it is expedient to amend the law relating to Official True. 
Patou: tees, and to constitute an Office of Official Trus- 


tee ; It is enacted as follows:— 
1. The following words and expressions in this Act shall have the 
meanings hereby assigned to them, unless 
aa asc there be Smathiae in the context repugnant 
to such construction, that is to say:— 

The word “Government”* shall mean, in relation to the Presidency 

ai averneegs of Fort William in Bengal, the Governor-Ge- 

neral in Council; in relation to the Presidency 

of Fort St, George, the Governor of Fort St. Georgein Council ; and, 

in relation to the Presidency of Bombay, the Governor of Bombay i in 
Oouncil : 

The expression “ High Court” shall mean Her Majesty’s High 
Courts of Judicature at Fort William in 
Bengal, Fort St. George, and Bombay, respec- 
tively, in the exercise of their original civil jurisdiction, 

The expression “ Chief Justice” shall mean the Chief Justice or 

ate se Acting Chief Justice fur the time being of any 
er oeeeet of the said High Courts, 

The word “person” shall include a corpor- 


“ High Oonrt,” 


“ Person.” ston 
Words importing the singular number shall include the plural, and 
words importing the plaral number shall in- 
Number. 
clude the singular. 
Gender. Words importing the masculine gender 


shallinclude females. 
2. [Repeal of Act XVII. of 1843.] Repealed by Act XIV. of 2870. 
2.f In this Act references to the Presidency of Fort William in 
Constroction of refer- Bengal, the Presidency of Fort St. George, and 
ences to Presidencies. the Presidency of Bombay, shall, as regards all 
persons for whom the Governor-General in Council has, for the time 


re eles The Ce of the word “Government ” in s,1 has been inserted by Act IT. of 
» SOC. 
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being, power to make laws and regulations, be read as references to 
the Presidency of Bengal, the Presidency of Madras, and the Presidenoy 
of Bombay, respectively, as those expressions are severally defined in 
the laws for the time being in force relating to the office and duties of 
Administrator-Gen eral. 


3. {Official Trustees under Act XVII. of 1843 continued]. Repealed by 
Act XII. of 1891. 

Number of official Trus- 4. In each of the Presidencies of Fort 
toes. William in Bengal, Fort St.George, and Bome 
_bay, there shall be an Official Trustee. 

Thesaid Official Trustees shall be called the Official Trustee of 
Bengal, the Official Trustee of Madras, and the 


Titl 
ee Official Trustee of Bombay, respectively. 


Appointment, suspen- 5.f Every Official Trustee appointed under 
a of this Actt shall be appointed, and may be sus- 
pended or removed from his Office, by the 
Government, 
6. The Administrator-General or Officiating Administrator-Ge- 
_ Administrator-General eral for the time being of any of the said Pre- 
mey be Official Trustee. § sidencies shall be eligible for the office of 
Official Trustee of that Presidency. 
Every Official Trustee appointed under this Act shall give security 
Becurity to be given by for the due execution of the duties of his office 
Oficial Trustee. in such manner and tosach amount as the Go- 
vernment § shall direct. 
7. “It shall be lawful for the Government from time to time to 
Leave of absence of grant leave of absence to the Official Trustee, 
Oficial Trastee. but subject always to such and the like rules 
as may be for the time being in force as to leave of absence of officers 
attached to the High Court. 
Whenever any Official Trustee shall obtain leave of absence, it 
Appointment of person hall be lawful for the Government to appoint 
to officiate. some person to officiate as Official Trustee,”$ 
and such person, while so officiating, shall be subject to the same con- 
ditions, and be bound by the same responsibilities, as the Official Trus- 





* 1 See Act II. of 1874, supra, p. 1. 

+ Sec. 5 has been substituted for the original by Ac: IT. of 1890, sec. 8 

t Every person holding the office of Official Truster at the commencement of Act IT. 
of 1890 is to be deemed to have been appointed under Act XVII. of 1864 as amended 
by Act II. of 1890.—See Act II. of 1890, sec. 8. | 

§ In sec. 6 the word ‘‘ Government” ‘has been substituted for the original words by 
Act II. of 1890. sec. 4. 

$ ln sec. 7 the words quoted have been substituted for the original words by Act 
IT. of 1890, seo. 5. 
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tee,‘and be shall be deemed to be the Official Trustee for the time being 
uuder this Act, and shall be liable to give security for the due execution 
of the duties of his office in like manner as if he had been appointed 
Official Trustee. . 
8. Ifany person shall be about to grant, assign, or settle any pro- 
Official Trnatee may, perty , moveable or immoveable, of what nature 
with consent, be appointed OF kind soever, upon or subject to any trust, 
pair ee by whether for a charitable purpose or otherwise, 
os it shall be lawful for such person, with the con- 
sent of the Official Trustee, to appoint him, by the deed creating the 
trust, to be the trustee of such settlement ; 
and upon such appoitoment the property so granted, assigned, or 
settled, shall vest in such officer and his succes- 
sorsin office, and shall be held by him and 
them upon the trast declared and contained in the said deed : 
Provided always that the consent of the Official Trustee shall be 
recited in the said deed, and that the deed 
shall be duly executed by the Official Trustee : 
Provided also that no trust for any religious purpose shal] ever be 
held by the Official Trustee under this or under any section of this Act, 
9. Every Official Trustee appointed trustee of any property under 
Bemuneration of Officiat the lust preceding section shall be entitled to 
Trustee appointed under receive by way of remuneration in that behalf 
Seen such sum or sums only as he shal) by the deed 
of settlement be declared to be entitled to recei™e. 
10. lf any property is subject to a trust, whether for a charitable 
Other cironmstances un- P2MPose or otherwise, and there shall be no 
der which Official Trustee trustee willing to act or capaole of acting in 
may be appointed trustee tig trusts thereof who is within the local limits 
of property. ‘ ‘ — — 
of the ordinary or extraordinary original civil 
jurisdiction of the High Conrt, or 
if property is subject toa trust, and all the trustees, or the surviving 
or continuing trustee and all the persons beneficially intrested in the 
said trust, shall be desirons that the Official Trustee shall be appointed 
in the room of such trustees or trustee, 
then and in any such case it shall be lawful for the High Conrt 
on petition, and with the consent of the Official Trustee, to appoint 
the Official Trustee tu be the trustee of such property ; 
and upon such appointment such property shall vest in the Official 
Trustee and his successors in office, and shall be held by him and them 
upon the same trusts as the same were held previous to such appoint- 
ment. 


Vesting of property. 


Recital of consent. 
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11. The Official Trustee shall be entitled by way of remuneration, 

Rate of commisaion un- in fespect of all trust-property transferred to 

der section 10. him under the last preceding section, to a com- 
mission, the rate of which shall be as follows, that is to say,— 

on all capital moneys received by nim a commission of one-half 
per cent. on receiving the same ; 

on all capital moneys invested by soe a commission of one-half 
per cent. on investing the same ; 

on all sums received by him by way of interest or dividends in res- 
pect of moneys invested, a commission of three-quarters per cent. ; 

on all rents collected by him, a commission of two and-a-half per 

- cent : 
Provided that the High Court, by its order appointing the Official 
M Trustee to be trustee of such property, may, for special reasons to be 
recorded by the Court, direct that the Official Trustee shall be entitled 
by way of remuneration, in respect of the captial moneys, sums, and 
rents aforesaid, or any of them, to a commission at rates or at arate to 
be specified in the order, and exceeding the rates or rate hereinbefore 

in this section prescribed.* 

12. The Official Trastee shall defray all the expenses of the establish- 
What expenses, &., com- ment necessary for his office, including the pro- 
mission to cover. vision of office-accommodation, together with 
all other charges to which the said office shall be subject, except those 
for which express provision is made by this Act, and except those 
costs of litigation and the like which a trustee would, under ordinary 
circumstances, be entitled to pay for ont of the trust-moneys in bis 

hand. 

The commission to which the Official Trustee shall be entitled 
is intended to cover all the expenses and risk and responsibility of 
management, collection, and distribution. 

13. It shall] in no case be lawful to appoint the Official’ Trustee 

: to be a trustee along with any other person ; 
ee einen Pe nee but the Official Trustee shall always be sole 

trastee. 

14. The Official Trastee shall cause all capital moneys received by 

Investment of trust- him to be invested in Government securities, 
money. or otherwise as the Court shall direot ; 

and, if in any case the trust-funds, or any part of them, shall, atthe 

Alteration of improper time of their vesting in the Official Trustee, be 
investment: invested otherwise than as provided in the deed 
or will creating the trast, or than as ordered by the Court, it shall be 
the duty of the Official Trustee, as soon as he reasonably can, to realize 


# This proviso to sec. 11 has been added by Act IT. of 1890, sec.8, 
u 12] 
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the funds so improperly invested, and to invest the same in Govern- 
ment securities or otherwise as the Court shall direct. 
15. The High Court may make any such orders as shall seem to 


High Oourt may make it uecessary respecting any trust-property 
ordera as to trust-property vested in the Official Trustee, or the interest or 


vested in Official Trustee. 
produce thereof, 
All such orders shall be made on petition, unless the Court shall 
direct a suit to be instituted. 
16. Nothing in this Act shall prevent the re-transfer of avy trust- 
Re-transfer of trast-pro- property, which may have become vested in 
perty to original, or trans- the Official Trustee, to the originul or any 
sree ee subsequently appointed trustee, or to such 
pereon as the Court shall direct, unless otherwise provided by the 
deed or will creating the trust. 
| 17. All orders which shall be made appointing any Official Trus- 
Order of appointment of tee toact as trastee ia virtue of his office shall 
Official Trustee. appoint him by his name of office, and shall 
authorize the Official Trustee for the time being of the same Presidency 
to act as Official Trustee of the property to which such order shal] 
relate ; 
and all property and interests which, at the time of the death, re- 
On death, &o., of Oficial 8i8ation, or removal from office of any Off- 
Trustee, property tovest cial Trustee, shall be vested in him by virtue 
palaces of such order, shall, upon such death, resigna- 
tion, or removal, cease to be vested in him, and shall vest in his suc- 
cessor in office immediately upon his appointm ot thereto ; 
and all books, papers, and documents kept by such Official Trustee 
Weaukieerdl backs by virtue of his office shall be transferred to 
and vested in his successor in office. 
18. Allactions, suits, or other proceedings, which shall be com. 
Official Trustee to sue or menced by or against any Official Trustee in 
be sued by his name of his official character, may be brought by or 
aaa against him by his name of office ; , 
and no suit, action, or other proceeding already commenced, or 
Suit not to abate by which shall be commenced by or against any 
death, &c. person as Official Trustee, either alone or 
jointly with any other person, shali abate by reason of the death, re- 
signation, or removal from office of any such Official Trustee ; 
but the same may, by order ofthe Court, and upon such terms ag 
to the service of notices or otherwise as the 
Court may direct, be continued against his 
successor immediately upon his appointment, in the same manner as if 
no such death, resignation, or removal had occurred : ; 


Continuance of suit. 
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Provided that nothing herein contained shall render any such suc- 
cessor personally liable for any costs incurred 
prior to the order fer continuing the action or 
suit against him, or shall release au Official Trastee who-has resigned 
or been removed from his office, or the heirs, executors, administra- 
tors, or representatives of a deceased Official ‘Trustee, from being li- 
able for any such costs. 


19. Every Official Trastee appointed under this Act shall enter 
Acconnte to be kept by into books, to be kept by him for that purpose, 
aan Pease: separate und distinct accounts of each trust of 
“fw hich he is the trustee, and of all such sums of money, and securities 
‘ee money, goods, and things, as shall come to his hands, or to the hands 
bf eny person employed by him, or in trust for him, under this Aot, 
Fand likewise of all payments made by him on account of such trust, 
and of alldebts doe by or to the same, specifying the dates of such 
receipts and payments respectively ; 
which said books shall be kept in the Official Trustee’s office, and 
shall be at all times open for the inspection of 
the Chief Justice and of any person authorized 
by him to demand inspection thereof. 


20. The Chief Justice shall have power, 
Chief Justice may make ‘ : 
and alter rulesand orders fromtimetotime, to make and alter any gene- 
rh custody of trust-funde, ya] rales and orders consistently with the pro- 
. visions of this Act— 


for the safe custody of the trust-fands and securities which shall 
come to the hands or possession of the Official Trustee, and 
for the remittance to Europe or elsewhere of all sums of money 
which shall be payable or belong to persons resident in Europe or else- 
where, or in other cases where such remittances shall be required, 
and generally for the guidance and government of the Official 
Trustee in the discharge of his duties ; | 
and may, by such rules and orders, amongst other things, direct 
what books, accounts, and statements, in addition to those mentioned in 
this Act, shall be kept by the Official Trustee, and in what form the 
same shall be kept, and what entries the same shall contain, and where 
the same shall be kept, and where and how the funds and sectrities 
and other the property belonging to the trust, of which the Official 
Trustee is the trustee, shall be kept or invested or deposited, and how 
any remittances thereof shall be made. 
21. Such orders shall be published in 
Pablication of orders, dc. 1, Official Gazette, and it shall be the duty 
of the several Official Trastees toobey and fulfil the same, and the same 


Liability for prior costs. 


Inspection of bvoks. 
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shall bea fall authority and indemnity for " persons acting in pur- 
suance thereof. 

22. The Official Trustee of each of the said Presidencies shall 

once in every year, that is to say, on the first 
a i day of March, or on such sities day as the 
which shall be filed in (Chief Justice shall direct, deliver to the Chief 
High Coart. 

Justice— 

a ttoe schedale showing the gross amount of all sums of money re- 
ovived or paid by him on account of each trust of which he is the 
trustee, and the balances during the year ending on the thirty-first day 
ef December next before the day of delivering such schedule, and 

a true list of all securities received on account of each of the said 
trusts during the same period, and also 

a true schedule of all trusts which shall have come to an end, or 
‘of which the Official Trustee shall have ceased to be the trustee, and 
the property subject to which shall have been paid or made over to 
the pereons entitled to the same or to new trustees during the same 
period, specifying the nature and amount or value of such property 
and the persoas to whom paid or made over. 

The Chief Justice shall cause the said schedules to be filed ag 

Filing and inspection of Yecord in the High Court ; bat it shall not be 
schedules. lawful for any person to inspect the same, or to 
make copies thereof, or of any part thereof, except on an order granted 
by the Chief Justice permitting him so to do, 

23. The Chief Justice shall, from time to time, appoint an auditor 

Chief Justice to appoint or auditors to examine .ne accounts of the Offi- 
suditors. cial Trustee at the time of the delivery of the 
said schedules, and also at any other time when the Chief Justice shall 
think fit. 

Acditer: do: examine 94. The auditor or auditors shall examine 
achedoles and accounts of the schedules and accounts, and report to the 
Official Trustee, and to re- : . 
port to Obief Justice. Chief Justice— 

whether they contain full and true account of every thing which 
ought to be inserted therein, and 

whether the books, which by this Act are, or which by any sach 
general rules and orders as aforesaid shall be, directed to be kept by 
the official Trustee, have been duly and regularly kept, and 

whether the trast-fonds and securities have been duly kept and in- 
vested and deposited in the manner prescribed by this Act, or which 
shall be prescribed by any such roles and orders to be made as afore. 


said.. 


- Auditor’ to sum- - 
mon —— to call 25. Every auditor shall have power— 
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to summon as well the Official Trustee as any other person or per- 
sons whose presence he may think necessary, to attend him from time 
to time, and 
to examine the Official Trustee or other party or parties, if he shall 
think fit, on oath or solemn affirmation to be by him administered ; and 
to all for all books, papers, vouchers, and documents which ‘shall 
appear to him to be necessary for the purposes of the said reference ; 
and, if the Official Trastee, or other person or persons, when sum- 
moned, shall refuse or, without reasonable cause, 
Rl tlie dog salir neglect to attend or to produce any book, 
d, or to produce books, paper, voucher, or document required, or shall 
attend and refuse to be sworn or make a 
femn affirmation, when by law an affirmation may be substituted for 
1 oath, or shall refuse to be examined, the auditor or auditors shall 
ertify such neglect or refusal in writing to the High Court ; 
and every person so refasing or neglecting shall thereupon be 
punishable ir like manner as if such refusal or 
neglect had been in contempt of the said High 
Conrt. 
26. The costs and expenses of preparing the said shedules and ac- 
Costs of preparing she. Counts, and of every such reference and examin- 
dules, &o., how paid. ation as aforesaid, shall be defrayed by all the 
trust-estates to which such schedules or accounts shall relate, which 
costs and expenses, and the portion thereof to be contributed by each 
of the said trust-estates, shall be ascertained and settled by the auditor 
or auditors, Subject to the approval of the Chief Justice, and shall be 
paid out of the said estates accordingly by the Official Trustee. 
Matters to be reported by 27. lf, apon any such reference and exa- 
auditors. mination, the auditor or auditors shall see rea- 
son to believe— 
that the said schedules do not contain a true and correct account 
of the matters therein contained, or which ought to be therein contain- 
ed, or 
that the trust-fands and securities have not been duly kept and in- 
vested or deposited in the manner directed by this Act, or which shall 
be directed by avy such rules and orders as aforesaid, or 
that the Official Trustee has failed to comply with the provisions 
and directions of this Act, or of any such rules and orders, 
he or they shall report accordingly to the Chief Justice. 
98. The Chief Justice may refer every such report as last afore- 
: anch Said to the consideration of the Advocate-Ge- 
one a ueral for the Presidency, who shall therenpon,. 
if e shall think fit, proceed summarily against the defaulter or his : 


Penalty. 
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personal representative in the High Court by petition for an account, 
or to compel obedience to this Act or to such’rules and orders as afore- 
said, or otherwise as he may think fit, in respect of all or any of the 
trust-estates then or formerly under the charge of such defaulter ; 

and the Court shall have power, upon any such petition, to compel 
the attendance in Court of the defendant or defendants, and any witnes- 
ses who may be thought neaessary, and to examine them orally or other- 
wise as the said Oourt shall think fit, and to make and enforce such 

order or orders as the Conrt shall think just. 

29. The costs, including those of the Advocate-General, and of 
" Costs upon auch proceed- the reference to him, if the same shall be direct- 
ings, &c., how defrayed. ed by the Court to be paid, shall be defrayed 
either by the defendant or defendants, or out of the trust-estates rate- | 
ably as the said Court shall direct ; 

and, whenever any costs shall be recovered from the defendant or , 
defendants, the same shall be repaid to the estates by which the same | 
shall have been in the first instance contributed, and the Court shall’ 
have power to order the Official Trustee or other person or persons, de- 
fendants, to receive his or her coats out of the said estates, if it shail 
think fit. 

Effect and execution of 30. Any orders which shall be made by 

orders. any of the said High Courts shal] have the 
same effect, and be execated in the same manner as decrees. 


31. Any order under this Act may be made on the application of 

Who may apply for order. 20Y person beneficially interested in any trust- 

under Act. property, or of any crustee thereof, whether 
under disability or not, 

32. Ifany infant or lunatic shall be entitled to auy gift or legacy, 

or residue or share thereof, it shall be lawful 
Pega 6 Ome forthe executorjor administrator by whom such 
Trustee legacy, share, &c., legacy, residue, or share may be payable or 
ee transferable, or the party by whom such gift 
may be made, or any trustee of such gift, legacy, residae, or share, to 
pay or transfer the same to the Official Trustee appointed under 
this Act : 

Provided that the ieavs of the High Court to make such payment 
or tranefer shall-be first obtained by motion 
made on petition. 

Any money or property paid or transferred to the Official Trustee, 

Provisions applied tosuch or vested in him ander this section, shall be 
property. subject to the ame provisions as are péalained 
in this Act as to other property vested in such Official Trustee under 
the provisions thereof. 


Leave of Court. 
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33." The Official Trustee shall comply with such requisitions as 

Compliance with requi- ™may be made by the Government for returns 

sitions for returns, and statements, in sach form and manner as 
the Government may deem proper. : 


84.* (1) Notwithstanding anything inthe foregoing provisions of 
Division of the Presiden. this Act, the Governor-General in Council, 
Ae cle in’ upon the occurrence of any vacancy in the 
office of the Official Trustee of Bengal, may, 


by notification in the Gazette of India—. 


(a) divide the Presidency of Fort William in Bengal into so many 
Provinces as he thinks fit, 

(U) define the limits of each of those Provinces, and 

(c) appoint an Official Trustee for each Province, and, subject to 
the provisions of this section, the following consequences 
shall thereupon ensue, namely :— 

(i) the office of Official Trustee of Bengal shall cease to exist : 


(ii) the Official Trustee of a Province shall have the like rights 
and privileges, and perform the like duties, in the territories and. do- 
minions inculded in the Province as the Official Trustee of Bengal had 
and performed as Official Trustee therein : 


(iii) the functions of the Government under this Act shall, as re- 
gards the territories and dominions incuded in the Province, be dis- 
charged by the Governor-General in Council : 


(iv) the functions of whatsoever kind assigned by the foregoing 
provisions of this Act to the High Court of Judicature at Fort William 
in Bengal in respect of the territories and dominions included in a Pro- 
vince shall be discharged by such High Court as the Governor-Gener- 
al in Council may, by notification in the Gazette of India, appoint in this 
behalf : 

(v) in the foregoing provisions of this Act, the word ‘ Presidency’ 
shall be deemed to include a Province, the expression ‘ Chief Justice’ 
the Chief Justice, senior Judge, or sole Judge, as the case may be, of a 
High Court appointed by the Governor-General in Council under clause 
(iv) of this sub- section, aud the expression ‘Advocate-General’ a Govern- 
ment Advocate or other officer appointed by the Governor-General in 
Council to discharge for a Province the functions under this Act of an 
Advocate-General for a Presidency : and, 


(vi) generally, the provisions of the foregoing sections and of any 
other enactment for the time being in force with respect to the Official 
Trustee of Bengal, shall, in relation toa Province, be construed, so 


* Secs. 33 and 84 have been added by Act II. of 1890, sec 7. 
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far as may be, to apply to the Official Trustee appointed for the Pro- 
vince Under this section. 


(2) Any proogeding which was commenced before the pablication 
of the notification dividing the Presidency of Fort William in Beriyal 
into. Provinces, and to or in which the Official Trustee of Bengal in his 
representative character was a party or was otherwise concerned, shall 
be continued as if the notification had not been published, and the Offi- 
cial Trustee of the Province in which the Town of Calcutta is comprised 
shall, for the purposes of the proceeding, be deemed to be the successor 
in office of the Official Trustee of Bengal, and shall hold and execute 
the trusts of which immediately before the publication of the notifica- 
tion the Official Trustee of Bengal was trustee in all respects as if he 
were such successor. 


(3) The Conrt of the Recorder of Rangoon shall be deemed to be 
a High Court for the purposes of clause (iv) of sub-section (1), 


[ 973 J 
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Passep On THE 24TH Ocroser 1866. 


An Act to consolidate and amend the law relating to the conveyance and trans- 
fer of property in British India vested in Mortgagees and Trustees, in cases 
to which English law ts applicable.* 

W HEzEAs it is expedient to consolidate and amend the laws relating 
to the conveyance and transfer of moveable and 
immoveabe property in British India vested in 
mortgagees and trustees, in cases to which English law is applicable ; 
It is hereby enacted as follows :— 


1. [Repealed by Act No. XIV. of 1870.] 


2. in this Act, unless there be something 
repugnant in the subject or context,— 

“Tmmoveable property” shall extend to and include messuages, 
tenements and hereditaments, corporeal and incorporeal, of every tenure 
or description, whatever may be the estate or interest therein : 

“Stock” shall mean any fund, annuity, or security transferable in 
books kept by any company or society established or to be established, 
or transferable by deed alone, or by deed accompained by other forma- 
lities, and any share or interest therein. It shall also include shares in 
ships registered under the Merchant Shipping Act, 1854, or at any 
port in British India: 

“Hold” and “Holding” shall be applicable to any vested estate, 
whether for life or of a greater or less description, in possession, futu- 
rity, or expectancy in any immoveable property : 

‘Contingent right,’ as applied to immoveable property, shall mean 
a contingent or executory interest, or possibility coupled with an in- 
terest whether the object of the gift or limitation of such interest or 
possibility be or be not ascertained ; also » right of eatry, whether im- 
mediate or future, and whether vested or contingent : 

“Convey” and “Conveyance,” applied to any person, shall mean 
the execution by such person of every necessary or suitable assurance 
for conveying or disposing to another immoveable property which such 
person holds, or in which he is entitled to a contingent right, either 
for the whole estate of the person conveying or disposing, or for any 
less estate, together with the performance of all formalities required by 
law to the validity of such conveyance including the acts to be perform- 


Preamble. 


Interpretation-clause. 
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* This Act applies only to the Lower Provinces, the North-Western Provinces the 
Presidencies of Madras and Bombay, and the Panjab. It is mainly founded on 18 & 14 
Vic., Cc. 60, and 16 & 16 Vic., c. 5a. 
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ed by married woman and tenants-in-tail in accordance with the provi- 
sions of Act XXI. of 1854 (to simplify the modes of conveying land tn 
cases to which the English law ts applicable) : 

“Transfer” shall mean the execution and performance of very 
deed and act by which a person entitled to stock or Government secu- 
rities can transfer such stock or Government securities from himself to 
another : 

“High Court” shall mean every Court now or hereafter establish- 
ed under the Statute 24 & 25 Vic., cap. 104, and also the Chief Court of 
the Panjab, or such one or more Judges of the said Courts respectively 
as shal] be appointed by the Cheif Justice or the senior Judge,* as the 
case muy be, to entertain applications and make orders under this Act. 

“Trust” shall not mean the duties incident to an estate conveyed 
by way of mortgaye ; but with this exception, the words ‘‘Trast” and 
“Trustee” shall extend to and include implied and constructive trusts, 
and shall extend to and include cases where the trustee has some be- 
veficial estate or interest in the subject of the trust, and shall extend 
to and include the duties incident to the office of executor or adminis- 
trator of a deceased person : 

“Lunatic” shall mean any person who shall have been found by 
due course of law to be of unsound mind and incapable of managiug his 
affairs ; 

“Person of unsound mind” shall mean any person not a minor who, 
not having been found to be a Inuatic, shall be incapable from infirmity 
of mind to manage his own affairs : 

In the case of a will made oran intestacy oc: arring before the first 
day of January 1866,f “Heir” shall mean the person claiming an inter- 
est in the immoveable property of a deceased person under the laws 
concerning descent applicable to such property ; and “Devisee” shall, 
in addition to its ordinary signification, mean the heir of a devisee and 
the devisee of an heir, and generally any person claiming an interest 
in.the immoveable property of a deceased person, not as heir of such 
deceused person, but by a title dependent solely upon the operation of 
the laws concerning devise and descent : 

In the case of a will made or an intestacy occurring on or after the 
firat day of January 1866+ “Heir’ shall mean any person claiming an 
interest in the immoveable property of a deceased person under the 
roles for the distribution of an intestate’s estate ; and “Devisee” shall 
meun any person taking immoveable property under a bequest, and any 
person, other than an executor or administrator, claiming an interest 
in immoveable property, not as entitled thereto under the said rules, 


® See Act No. IV. of 1866, seo, 8. 
+ The day on which the Indian Suocession Act (X. of 1866) came into force. 
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but by a title dependent solely upon the operation of the laws concera- 
ing intestate and testamentary succession : | 
“Mortgage” shall be applicable to every estate or interest in im- 
moveable or moveable property which would in the High Court be 
deeined merely a security for money : 


‘ Person” shall include any company or association, or body of 
persons whether incorporated or not : 

Words importing the singular number only shall extend to several 
persons or things ; words importing the plural number shall apply to 
one person or thing ; words importing the masculine gender shall ex- 
tend to a female. 

Note.—Compare 13 & 14 Vic., c. 60, seo. 2. 


3. The powers and authorities given by this Act tothe High 
High Court to have ju- Courts shall and may be exercised only ia 
mediccbion in WhSt Cases. cases to which English law is applicable, and 
may be exercised with respect to property within the local limits of 
the extraordiuary original civil jurisdiction of the said Courts respec- 
tively. 
4. When any lunatic or person of unsound mind shall hold any 
High Court may convey immoveable property upon any trust or by* 
estates of lunatic trastees way of mortgage, it shall be lawful for the 
ase ase High Court to make an order that such pro- 
perty be vested in such person or persons in such manner and for such 
estate as the eaid Court shall direct ; and the order shall have the same 
effect as if the trustee or mortgagee had been sane, and had duly exe- 
cnted a conveyance of the property in the same manner for the same 
estate. 
Note,—Compare 13 & 14 Vic., c. 60, see. 3. 


5. When any lunatic or person of unsound mind shall be entitled 
and may convey contine to any contingent right in apy immoveable 
gent righta. property upon any trast or by way of mort. 
gage, it shall be lawful for the High Court to make an order wholly 
releasing such property from sach contingent right or disposing of the 
same tosuch person or persons as the said High Court shall direet ; 
and the order shall have the same effect as if the trustee or mortgagee 
had been sane, and had duly executed a deed so releasing or disposing 
of the contingent right. 
Note.—Compare 13 & 14 Vic., c. 60, sec. 4. 
6. When any lunatic or person of unsound mind shall be sole- 
ice Geesuaae asa ly entitled to any stock or Government secu. 
fer sock a Goraramel rities, or to anything in action upon any trust 
securities of ianatic tras or by way of mortgage, it shall be lawful for 
een on eee the High Court to make an order vesting in 
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apy person or persons the right to transfer such stock or Government 
securities, or to receive the dividends, interest, or income thereof, or 
to sue for and recover such thing in action, or any interest in respect 
thereof ; 
and when any person or persons shall be entitled jointly with any 
lunatic or person of unsound mind to any stock or Government secu- 
rities, or thing in action, upon any trust or by way of mortgage, it shall 
be Jawful for the said Court to make an order vesting the right to 
transfer such stock or Government securities, or to receive the dividends, 
interest, or income thereof, or to sue for and recover such thing in ac- 
tion, or any interest in respect thereof, either in such person or persons 
80 jointly entitled as aforesaid, or in such last-mentioned person or per- 
sons together with any other person or persuns the said High Court 
may appoint. 
wote,—Compare 13 & 14 Vic., c. 60, sec, 5. 
7. When any stock or Government ‘securities shall be standing 
Power to transfer stock 10 the name of any deceased person whose exe- 
or Government securities cutor or administrator is a lunatic or person of 
oe rere unsound mind, or when anything in action shall 
«be vested in any lunatic or person of unsound mind as the executor or 
administrator of a deceased person, it shall be Jawful for the High Court 
to make an order vesting the right to transfer such stock or Govern- 
ment securities, or to receive the dividends, interest, or income there- 
of, or to sue for and recover snch thing in action, or any interest iu res- 
pect thereof, in any person or persons the said Court may appoint. 
Nore —Compare 12 & 14 Vic., c. 60, sec. 6. 
8. Whenever any minor* shall hold any immoveable property 
High Court may convey Upon any trust or by way of mortgage, it sball 
estates of minor trustees be lawful for the High Court to make an order 
See persenetee vesting such property in such person or persons 
in such manner and for such estate as the said Court shall direct ; and 
the order shall have the same effect as if the minor trustee or mortga 
gee had attained his majority, and had duly executed a conveyance of 
the property in the same manner for the same estate. 
Nots.—Compare 13 & 14 Vic., c. 60, sec, 7. 
9. Where any minor shail be entitled to any contingent right in 
Contingent rights of mi- 42°Y immoveable property upon any trust or 
nor trustees and mortga- by way of mortgage, it shall be lawful for the 
= High Court to make an order wholly releasing 
such property from such contingent right, or disposing of the same to 
such person or persons as the said Court shall direct ; and the order 
shall have the same effect as if the minor had attained his majority, 


# See Act No. IX of 1975. 
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and had duly executed a deed so releasing or disposing of the contin- 
gent right. 
Note,—Compare 13 & 14 Vic., c. 60, sec. €, 


10. When any person solely holding any immoveable property 
High Court may convey Upon any trust shall be out of the jurisdiction 
ae of trustee ont of jue ofthe High Court, or cannot be found, it shall 
be lawful for the said Court to make an order 
vesting such property in such person or persons, in such manner and 
for such estate as the said Court shall direct, and the order shall have 
the same effect as if the trustee had duly executed a conveyance of 
the property in the same manner and for the same estate. 


Note,—Compare 13 & 14 Vic., c. 60, sec, 9. 


11. When any person or persons shall hold any immoveable pro- 
High Court may make or- Property in trust jointly with a pereon not 
eee udlora keer within the jurisdiction of the High Court, or 
trust jointly with persons Who cannot be found, it shall be lawfal for 
out of jurisdiction. the said Court to make an order vesting the 
property in the person or persons so Jointly holding, or in such last- 
mentioned person or persons together with any other person or per- 
sons, in such manner and for euch estate as the said Court shall direct ; 
and the order sball have the same effect as if the trustee ont of the 
jurisdiction, or who cannot be found, has duly executed a conveyance 
of the property in the same manner for the same estate. | 


Wote.—Compare 13 & 14 Vic., c. 60, sec, 10. 


12. When any person solely entitled to acontingent right in any 
Contingent rights oftras- immoveable property upon any trust shall 
rece: be out of the jurisdiction of the High Court, 
or cannot be found, it shall be lawful for the said Court to make an 
order wholly releasing such property from such contingent right, or 
disposing of the same to such person or persons as the said Court 
shall direct ; and the order shall have the same effect asif the trustee 
had duly executed a conveyance so releasing or disposing of the con- 
tingent right, 
NWote.—Compare 13 & 14 Vic., c. 60, sec. 11. 
13. When any person jointly entitled with any other person or. 
High Court may make °F persons to & contingent right in any immo- 


order where persons jointly veable property upon any trust shall be out 
entitled with others out of OF the jurisdiction of the High Oourt, or can- 
‘nrisdi ti to tingent J i : 3 : 

Jight ie immsvaatle i not be found, it shali be lawful for the said 
perty. Court to make an order disposing of the con- 
tingent right of the person out of the jurisdiction, or who cannot be 


found, to the person or persons e0 jointly entitled as aforesaid, or to 
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such last mentioned peraon or persons together with any other person 

or persons ; and the order shall have the same effect as if the trustee 

out of the jurisdiction, or who cannot be found, had duly executed a 

conveyance s0 releasing or disposing of the contingent right. 
qwote.—Compare 18 & 14 Vic., c. 60, sec. 12. 


14. Where there shall have been two or more persons jointly hold- 
' ‘When uncertain whichof ing any immoveable property upon any trust, 
several trustees survived. and it shall be uncertain which of such trus- 
tees was the survivor, it shall be lawful for the High Court to make 
an order vesting such property in such person or persons, in such 
manner and for such estate as the said Conrt shall direct; and the 
order shall have the same effect as if the survivor of such trustees had 
daly executed a conveyance of the property in the same manner for the 
same estate. 

Note,—Compare 13 & 14 Vic., c. 60 sec. 18. 


15. Where any one or more person or persons shall have held 
When uncertain whether aby immoveable property upon any trust, and 
last trustee living or dead. it ghall not be known, as to the trustee last 
know to have held such property, whether he be living or dead, it, 
shall be lawful for the High Court to make an order vesting such pro- 
perty in such person or persons, in such manner and for such estate, 
as the ssid Court shall direct ; and the order shall have the same effect 
as if the last trustee had dnly executed a conveyance of the property 
in the same manner for the same estate. 
Wote.—Compare 13 & 14 Vic., c. 60, sec. 14 


16. When any person holding any im'soveable property upon 
When trustee dies with. any trust shall have died intestate as to such 
ont heir. property without an heir, or shall have died, 
and it shall not be known who is his heir or devisee, it shall be law- 
fal for the High Court to make an order vesting such property in such 
person or persons, in euch manner and for such estate, as the suid 
Court shall direct ; and the order shall have the same effect asif the 
heir or devisee of such trustee had duly executed a conveyance uf the 
property in the same manner for the same estate. 
Note,—Compare 13 & 14 Vic., c. 60, sec. 15. 
17. When any immoveable property is subject toa contingent 
Contingent right of un- right in ae unborn person, or class of unborn 
bern truatee. persons who, uponcoming into existence, would 
in respect thereof hold such property upon any trust, it shall 
be lawful for the High Court to make an order which shall wholly 
release and discharge such property from such contingent right, in such 
anborn person or class of unborn persons, or to make an order which 
‘shall vest in any person or persons the estate or estates which such 
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noborn person or olass of unborn persons would, upon coming into ex- 
istence, hold in such property. 


Note.—Compare 13 & 14 Vic., c. 60, sec. 16. 


18. In every case where any person holds or shall hold jointly or 
Paecuicuem aes ~ solely any immoveable property, or is or shall 
vesting estate on refusal be entitled to a contingent right therein upon 
or neglect of trustee to any trast, and a demand shall have been made 
i aaa upon such trastee by a person entitled to re- 
quire a conveyance of such property, or a duly anthorized agent of 
such jast-mentioned person, requiring such trustee to convey the same, 
or to release such contingent right, it shall be lawful for the High 
Court, if the said Court shall be satisfied that such trustee has wilfol- 
ly refused or neglected to convey the said property for the space of 
twenty-eight days after such demand, to make an order vesting such 
property in such person or persons, in such manner and for such es- 
‘tate, as the Court shall direct, or relasing such contingent right in such 
manner as the Court shall direct ; and the said order shall have the 
same effect as if the trustee had duly executed a conveyance of the pro- 
perty, or a release of such right, in the same manner and for the same 


estate. 
nrote-——Compare 15 & 16 Vic., c. 55, sec. 2 
19. When any person to whom any immoveable property has 


Power to convey in place been conveyed by way of mortgege shall have 
of mortgugee. died without having entered into the posses- 
sion or into the receipt of the rents and profits thereof, and the money 
due in respect of such mortgage shall have been paid to a person enti- 
tled to receive the same, or such last mentioned person shall consent to 
an order for the reconveyance or vesting of such property, then in any 
of the following cases it shall be lawfal for the High Court to make an 
order vesting such property in such person or persons, in such manner 
and for such estate, as the said Court sball direct, that is to say,— 

when an heir or devisee of such mortgagee shall be out of the 
jurisdiction of the High Court, or cannot be found : 


when an heir or devisee of such mortgagee shall, upon a demand 
by a person entitled to require a conveyance of such property, or a daly 
authorized agent of such last-mentioned person, have stated 10 writing 
that he will not convey the same, or shall not convey the same for the 
space of twenty-eight days next after a proper deed for conveying 
such property shall have been tendered to him by a person entitled as 
aforesaid, or a daly anthorized agent of snch last-mentioned person ; — 

when it shall be uncertain which of several devisees of such mort- 


gagee was the survivor : 
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when it shall be uncertain as to the survivor of several devisees of 
such mortgagee or as to the heir ; of such mortgagee, whether he be 
living or dead : 

when such mortgagee shall have died intestate as to such property / 
and without an heir, or shall have died, and it shall not be known who | 
is his heir, or devisee : 

and the order of the said High Court made in any one of the fore- 
going cases shall have the same effect as if the heir or devisee, or survi- 
ving devisee, as the case may be, had duly executed a conveyance of 
the property in the same manner and for the same estate. | 

Note.—Compare 13 & 14 Vic,, c. 60, sec, 19, 

20. In every case where the High Court shall, under the pro- 

Power to appoint person Visions of this Act, be enabled to make an or- 
to convey in certain cases. der having the effect of a conveyance of any im- 
‘moveable property or having the effect of a release or disposition of the 
contingent right of any person or persons, born or unborn, it shall also 
be lawfal for the High Court, should it be deemed more convenient to 
make an order appointing a person to convey such property, or release 
or dispose of such contingent right ; 

and the conveyance, or release or disposition of the person so ap- 
pointed, shall, when in conformity with the terms of the order by which 
he is appointed, have the same effect, in conveying the property, or 
releasing or disposing of the contingent right, as an order of the High 
Court would in the particular case have had under the provisions of 
this Act. 

In every case where the High Court shall. under the provisions of 
this Act, be enabled to make an order vesting .n any person or persons 
the right to transfer any stock transferable in the books of any com- 
pany or society established or to be established, it shall also be lawful 
for the High Court, if it be deemed more convenient, to make an order 
directing the secretary or any officer of such company or society at once 
to transfer or join in transferring the stock to the person or persons to 
be named in the order : 

and this Act shall hea full and complete indemnity and discharge 
to all companies or societies and their officers and servants for all acts 
done or permitted to be doue pursuant thereto. | 

Note,—Compaze 13 & 14 Vic., o. 60, seo. 20. 

91. When any person or persons shall be jointly entitled with 

When trostees of stock 20Y Person out of the jurisdiction of the High 
or Government securities Oourt, or who cannot be found, or concern- 
joined with trustees out of ing whom it shall be uncertain whether 
jurisdiction. hug 

he be living or dead, to any stock or Govern- 
ment securities or thing in action upon any trust, it shall be lawful 
for the said Court to make an order vesting the right to transfer such 
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stock or Government securities, or to receive the dividends, interest, 
or income thereof, or to sue for or recover such thing in action or any 
interest in respect thereof, either in such person or persons so jointly 
‘entitled as aforesaid, or in such last-mentfoned person or persons to- 
gether with any person or persons the said Court may appoint. 
When any sole trustee of any stock, Government securities, or 
thing in action shall be ont of the jurisdiction of the said Court, or 
cannot be found, or it shall be uncertain whether he be living or dead, 
it shall be lawful for the said Court to make an order vesting the right 
to transfer such stock or Government securities, or to receive the divi- 
denda, interest, or income thereof, or to sue for and recover such thing 
in action, or any interest in respect thereof, in any person or persons 
the said Court may appoint. 
Note.—Compare 13 & 14 Vic., c."60, sec. 22. 
22. Where any sole trustee of any stock, Government securities, 
When trustee of stock, Of thing in action, shall neglect or refuse to 
&o., refuses to transfer. transfer such stock or Government securities, 
or to receive the dividends, interest, or income thereof, or to sue for or 
recover suck thing in action, or any interest in respect thereof, accord- 
ing to the direction of the person absolutely entitled thereto, for the 
space of twenty-eight days next after a request in writing for that 
purpose shall have been made to him by the person absolately entitled 
thereto, it shall be lawful for the High Court to make an order vesting 
the sole right to transfer such stock or Government securities, or to 
receive the dividends, interest or income thereof, or to sue for and re- 
cover such thing in action, or any interest in respect thereof,in such 
person or persons as the said Court may appoint. 
Note.—Compare 13 & 14 Vic., c. 60, sec. 23. 
23. Where any one of the trustees of any stock, Government se- 
; curities, or thing in action, shall neglect or re- 
trowenn' of stock, do. re- {08e to transfer such stock or Government 
fuses to transferor receive securities, or to receive the dividends, interest» 
and pay iovericiysdende: or income thereof, or to sue for or recover such 
thing in action according to the direction of the person absolutely enti- 
tled thereto, for the space of twenty-eight days next after a requeat in 
writing for that purpose shall have been made to him by ‘such person, 
it shall be lawful for the High Court to make an order vesting the right 
to tranefer such stock or Government securities, or to receive the divid- 
ends, interest, or income thereof, or to sue for and recover such thing 
in action, in the other trustee or trustees of the said stock, Government 
securities, or thing in action, or in any person or persons whom the agid 
Court may appoint jointly with such other trustee or trustees. 
Note,—Compare 13 & 14 Vic., c. 60, sec. 24. 
u J23 
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24. When any stock or Government securities shall be standing 
When, stock, &6 , stand- in the sole name of a deceased person, and his 
ing in name of deceased executor or administrator shall be out of the 
eens jurisdiction of the High Court, or cunnot be 
found, or it shall be uncertain whether sach executor or administrator 
be living or dead, or such executor or administrator shall neglect or 
refuse to transfer such stock or Government securities, or receive the 
dividends, interest, or income thereof, according to the direction of the 
person absolutely entitled thereto, for the space of twenty-eight day. 
next after a request in writing for that purpose shall have been made 
to him by the person entitled as aforesaid, it shall be lawful for the said 
Court to make an order vesting the right to transfer such stock or 
Government securities, or to receive the dividends, interest, or income 
thereof, in any person or persous whom the said Court may appoint. 
Note.—Compare 13 & 14 Vic., c, 60, sec. 25. 
25. Where any order shall have been made under this Act vest- 
Bliss SE cclae vung ing the right to any stock or Government Se- 
legal right to transfer curities in any person or persons appointed by 
atock, dic. the High Court, such legal right shall vest ac- 
cordingly, and thereupon the person or persons so appointed are here- 
by authorized and empowered to execute all deeds and powers-of-attor- 
ney, and to perform all acts relating to the transfer of such stock and 
Government securities into his or their own name or names or other- 
wise, or relating to the receipt of the dividends, interest, or income 
thereof, to the extent and in conformity with the terms of such order. 
All companies and associations whatever and all persons, shall be 
Gulleaiioa: Sie: somply: equally bound and compellable to comply with 
with requisitions of person the requisitions of such person or persons so 
invested. appointed as aforesaid, to ihe extent and in 
conformity with the terms of such order, as such companies, associations 
or persons whould have been bound and compellable to comply with 
the requisitions of the person in whose place such appointment shall 
have been made, and shall be equally indemnified in complying with 
the requisition of such person or persons so 
appointed as they would have been indemnified 
in complying withthe requisition of the person in whose place such ap- 
pointment shall have been made. 
After notice in writing of any such order of the High Court con. 
Termination of powers Cerning any stock or Government securities 
-of person replaced. shall have been given, it shall not be lawful for 
any company or association, or any person in having received such 
notice, to act upon the requisition of the person in whose place an ap- 
pointment shall have been made, in any matter relating to the transfer 


Indemnity. 
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of such stock or Government s€curities, or the payment of the dividends, 
loterest, or income thereof, 
Note —Compare 13 & 14 Vic,, c. 60, sec. 26, : 
26. Where any order shall have been made under this Act by 
Effect of order vesting the High Court, vesting the legal right to sue 
legal right in thing inac- for or recover any thing in action, or any in- 
mon; terest in respect thereof, in any person or per- 
sons, such legal right shall vest acoordingly ; and thereapon it shall be 
lawful for the person or persons so appointed to carry on, commence, 
and prosecute, in his or their own name or names, any suit or other 
proceeding for the recovery of such thing in action, in the same manner 
in all respects as the person in whose place an appointment shall have 
been made could have sued for or recovered such thing in action. 
Note.— Compare 13 and 14 Vic., c. 60, sec. 27. 
27. Where any person shall neglect or refuse to transfer any 
On neglect to transfer Stock or Government securities, or to receive 
stock, &c.,for twenty-eight the dividends, interest, or income thereof, or to 
right to seis eye sue for or recover anything in action, or any 
person,as |Court appoints. jnterest in respect thereof, for the space of 
twenty-eight days next after an order of the High Court for that pur- 
pose shall have heen served upon him, it shall be lawful for the said 
Court to make an order vesting all the right of such person to transfer 
such stock or Government securities, or to receive the dividends, in- 
terest, or income thereof, or to sue for and recover such thing in action, 
or apy interest in respect thereof, in such person or persons as the said 
Court may spypoint. 
Note,—Compare 15 & 16 Vic., c, 55, sec, 4. 
98. When any stock or Government secarities shall be standing 
Similar order on like 0 the sole name of a deceased person, and his 
neglect by executor. executor or administrater shall refuse or neg- 
lect to transfer Such stock or Government securities, or receive the 
dividends, interest, or income thereof for the space of twenty-eight days 
next after an order of the High Court for that purpose shall have been 
served upon him, it shall be lawfal for the said Court to make an order 
veating the right to transfer sach stock or Government securities, or to 
receive the dividends, interest, or income thereof, in any person or 
persons whom the said Court may appoint. 
Note —Compare 15 and 16 Vic., c. 55, sec. 5. 
99. When any order being or purporting to be under this Act 
ont to transfer Spall be made by the High Court, vesting the 
: Lesa! Fight | person ap- right toany stock or Government securities, 
pointed by High Court. or vesting the right to transfer any stock or 
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Government securities, or vesting the right to call for the transfer of 
any stock or Government securities in any person or persons, in every 
such case the Jegal right to transfer such stock or Government securi- 
ties shall vest accordingly ; 
and the person or persons so appointed shall be authorized and 
owers of person ap» ©mpowered to execnite all deeds and powers of 
pointed. - - attorney, and to perform all acts relating to 
the transfer of such atock or Government secarities into his or their own 
name or names or otherwise, to the extent and in conformity with the 
terms of the order. 
All companies and associations, and all persons, shall be equally 
Obligation to comply bound and compellable to comply with the re- 
with bis requisitions. quisitions of such person or persons s0 ap- 
pointed as aforesaid, to the extent and in conformity with the terms of 
such order, as such companies, associations, or persons would have 
been bound and compellable to comply with the requisitions of the 
personén whose place such appointment shall have been made. 
WNote.—Compare 15 & 16 Vio., c. 55, sec. 6. 


30. When any minor shall be solely entitled to any stock or 
gor Government securities upon any trust, it shall 
‘eanstor, a vemics OE di- be lawful for the High Court o make an order 
vidends of stock, &c, i2 vesting in any percon or persons the right to 
name of minor trustee. se 
transfer such stock or Government securities, 
or to receive the dividends, interest, or income thereof, 

When any minor shali be entitled jointly with any other person 
or persons to any stock or Government securities upon any trust, it 
shall be lawful for the said Court to make an order vesting the right to 
transfer such stock or Government securities, or to receive the dividends, 
interest, or income thereof, either in the person or persons jointly en- 
titled with the minor, or in him or them together with any other person 
persons the said Court may appoint. 


Wote.—Compare 15 & 16 Vic., c. 55, sec. 8.! 


$1. Whena decree or order shall have been made by the High 
Court directing the sale of any immoveable 
salt of ius oemeule Giepet property for the payment of the debts of a de- 
ty for payment of debts. = geaged person, every person holding such pro- 
perty, or entitled to a contingent right therein, as heir, or under the 
will of such deceased debtor, shall be deemed so to hold or be entitled 
(as the case may be) upon a trust within the meaning of this Act : 
and the High Court is hereby empowered to make an order wholly 
discharging the contingent right, under the will of such deceased deb- 
tor, of any unborn person. 
Wote.—Compare 13 & 14 Vie., ©, 60, ne0, 39 
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32. When any decree or order shall have been made by the High 
Holding ines reabianke: Court, whether before or after the passing of this 
perty, the sale of which Act, directing the sale of any immoveable pro- 
has been ordered by High perty for any purpose whatever, every person 
Cours: holding such property, or entitled to a contin- 
gent right therein, being a party to the suit or proceeding in which such 
decree or order shall have been made, and bound thereby, or being other- 
wise bound by such decree or order, shall be deemed so to hold or be en- 
titled (as the case may be) upona trust within the meaning of this Act. 


In every such case, it shall be lawful for the High Court, if the said 
Gide tee veating aatate Court shall think it expedient for the purpose of 
in lieu of conveyance by C&rrying such salej into effect, to make an order 
party to suit in orderto vesting such property or any part thereof, for 
eet one: such estate as the Court shall think fit, either in 
avy purchaser or in such other person as the Court shall direct. 
Every such order shall have the same effect as if the person so holding 
Effect of order or entitled had been free from all disability, and 
; had duly executed all proper conveyances and as- 
signments of such property for such estate. 
Note.—OCompare 15 & 16 Vic., c. 55, sec. 1. 


33. Where any decree or order shall be made by the High Court for 
the specific performance of a contract concerning 
ata eg Bison Palio any immoveable property, or for the partition or 
moveable property com- exchange of any immoveable property, or gene- 
prised in suit, and as toin- rally when any decree shall be made for the con- 
terests of persone unborn. . . ° 
veyance of any immoveable property, either in 
cases arising out of the doctrine of election or otherwise, it shall be lawful 
for the said Court to declare that any of the parties to the said suit where- 
in such decree is made are trustees of such property, or any part thereof, 
within the meaning of this Act, or to declare concerning the interests of 
unborn persons who might claim under any party tothe said suit, or under 
the will or voluntary settlement of any person deceased who was daring 
his lifetime a party to the contract or transactions concerning which such 
decree is made, that such interests of unborn persons are the interests of. 
persons who, upon coming into existence, would be trustees within the 
meaning of this Act, 

Thereupon it shall be lawfal for the High Court to make such order 
or orders as to the estates, rights, and interests of such persons, born or un- 
born, as the said Court might, under the provisions of this Act, make con- 
cerning the estates, rights, and interesta of tragjees born or unborn. 

Note.—Compare 13 & 14 Vic., c. 60, sec. 30. 
34. It shall be lawful for the High Court tq make declarations and 
Power to direct how &ivedirections concerning the mgnuer in which 
right to transfer stock the right to any stock, Government securities, or 
ahall be exercised. thing in action vested under the provisions of this 


Act shall be exercised, and thereupon the person qr persons in whom such 
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right shall be vested shall be compellable to obey such directions and de- 
clarations by the same process as that by which other orders under this Act 
are enforced. 

Hote.—Compare 18 & 14 Vic., c. 60, seo. 81. 

35. In all cases in which it shall be expedient to appoint a new trus-_ 

Power to Court to make ‘© Or new trustees, and it shall be found inex. 

order appointing new trns- pedient, difficult, or impracticable so to do with. 
tees. ont the assistance of the High Court, it shall be 
lawful for the said Court to makean order appointing a new trustee or new 
trustees, whether there be any existing trustee or trustees or not at the - 
time of making such order, and if there be such trustee or trustees, either 
in substitution for or in addition to bim or them. 


Note.—Compare 18 & 14 Vic., 0. 60, seo. 32. 


The person or persons who, upon the making of such order, shall he. 
trustee or trustees, shall have the same rights and ‘ 
powers as he or they would have had if appointed: 
by decree in a suit duly instituted. 

Note.—Compare 18 & 14 Vic., c. 60, sec. 83. 


36. It shall be Jawful for the High Court, spon making any order for 
Power to Conrt to vest ®Ppointing a new trustee or new trustees, either 
immoveable property in by the same or by any snbsequent order, to direct 
mew Senator: that any immoveable pronerty subject to the trust 
shall vest in the person or persons who upon the appointment shall be the 
trustee or trustees, for such estate as the Court shall direct. 

‘Such order shall have the same effect as if the person or persons who, 
before such order, was or were the trustee or trustees (if any) had duly exe- 
cuted all proper conveyances of such property for sch estate. 

87. It shall be lawful for the High Court, upon making any order 
for appointing a new trustee or new trustees 
either by the same or by any subsequent order 
to vest the right to call for a transfer of any stock 
or Government securities subject to the trast, or to receive the dividends 
interest, or income thereof, or to sue for or recover any thiag in action sub- 
ject to the trust, or any interest in respect thereof, in the person or persons 
who upon the appointment shall be the trustee or trustees. 

WNote.—Compare 18 & 14 Vic., c. G0, seo. 84. 

38. Any such appointment by the High Court of new trustees, and 

Old trustees not dischar- any such conveyance or travsfer as aforesaid, 
ged from liability. shall operate no further or otherwise as a dis- 
charge to any former or continuing trustee, than an appointment of new 
trustees under any power ue that purpose contained in any instrument 
would have done. , 

_Hote.—Compare 18 & 14 Vic., 0. 60, nec. 36. 

89. An order under any of the hereinbefore contained provisions, for 
the appointment of a new trustee or new trustees 
or concerning any immoveable property, stock, or- 


Powers of new trustees. 


Power to Court to veat 
bei to aue in new trus- 


Who may apply. 


* 
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Government securities, or thing in action subject to a trust, may be made 
upon the application of any person beneficially interested in such immove- 
able property, stock, Government securities, or thing in action, whether 
under disability or not, or upon the application of any person duly appoint- 
.ed as a trustee thereof; and an order under any of the provisions herein- 
before contained, concerning any immoveable property, stock, Govern- 
ment securities, or thing in action subject to a mortgage, may be made on 
the application of any person beneficially interested in the equity of redemp- 
tion, whether under dmability or not, or of any person interested in the 
‘Moneys secured by such mortgage, 
Note —Comryare 13 and 14 Vic. 0, 60, sec. 87. 
40. When any person shall deem himself entitled to an order under 
Application may be by any of the provisions hereinbefore contained, it 
petition, shall be lawful for him to present a petition to 
the High Court for such order as he may deem himself entitled to, and he 
may give evidence by affidavit or otherwise in support of such petition be- 
fore the said Court, and may serve such person or persons with notice of 
such petition as he may deem entitled to service thereof. 
Note.—Compare 13 and 14 Vic., c. 60, sec. 40. 
41. Upon the hearing of any such petition, it shall be lawful for the 
What may be done upo said High Court, should it be deemed necessary, 
petition. to direct a reference to one of the Judges of the 
Court to inquire into any facts which require such an investigation, or it 
shall be lawful for the said Court to direct such petition to stand over, to 
enable the petitioner to adduce evidence or further evidence before the 
Court, or to enavle notice or any further notice of such petition to be served 
upon any person or persons. 
Note.—Compare 18 and 14 Vic., c. 60, sec. 41, 
42. Upon the hearing of any such petition, it shall be Jawful for the 
ae . High Court to dismiss such petition with or with- 
Court may dismiss peti- : 
tion with or without costs. U6 costs, or to make an order thereupon in con- 
formity with the provisions of this Act. 
Note.—Compare 18 and 14 Vic., o. 60, sec, 42, 
43. Whensoever in any cause or matter, either by the evidence ad« 
Power to make order in 4aced therein, or by the admissions of the parties, 
cause. or by report of one of the Judges of the Court, 
the facts necessary for an order under this Act shall appear to the High 
Court to be sufficiently proved, it shall be lawful for the said Court, either. 
upon the hearing of the said cause or of any petition or application in the 
said cause or matter, to make such order under this Act. 
Noto,—Compare 18 and 14 Vic., o. 60, sec. 43. 
44. Whenever any order shall be made under this Act by the High 
Orders by High Court Court for the purpose of conveying any immove- 
founded on certain allega- able property, or for the purpose of releasing or 
tions conclusive evidence disnosing of any contingent right, and such order 


ieee! contained there” shall be founded on an allegation of the personal 
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incapacity of a trustee or mortgagee or on an allegation that a tustee or 
the heir or devises of a mortgagee is out of the jurisdisction of the High 
Court, er cannot be found, or that it is uncertain which of several trustees, 
or which of several devisees of a mortgagee, was the survivor, or whether 
the last trustee, or the heir, or last surviving devisee of a mortgagee, be 
living er dead, or on an allegation that any trustee or mortgagee has died 
intestate without an heir, or has died, and it is not known who is his heir 
or devisee, then in any of such cases the fact that the High Court has 
made an order upon such an allegation shall be conclusive evidence of the 
matter so alleged in any Court of Civil Judicature upon any question as to 
the legal validity of the order : 
Previded always that nothing herein contained shall prevent the High 
Powers a8 to reconvey- ‘Ourt directing a reconveyance of any immove- 
ance of immoveable pro- able property conveyed or assigned by any order 
perty, do. : under this Act, or a redisposition of any contin- 
gent right conveyed or disposed of by such order ; and it shall be lawful for 
the said Court to direct any of the parties to any suit concerning such pro- 
perty or contingent right, to pay any costs occasioned by the order under 
this Act, when the same shall appear to have been improperly obtained. 
*  '$Wote.—Compare 18 and 14 Vic-, c. 90, sec. 44. 
45. Itsoall be lawful for the High Court to exercise the powers herein 
conferred for the purposy of vesting any immove- 
Ae enorme: able property, stock, Government soe alae or 
thing in action in the trustee or trustees of any charity or society, over 
which charity or society the High Court would have jurisdiction upon suit 
duly inatitated, whether such trustee or trustees shall have been duly ap- 
pointed by any power contained in any deed or instrament, or by the decree 
of the said Court, or by order made upon a petit’ on to the said Court. 
Wote.—OCompare 18 and 14 Vio., o. 00, sec. 45. 
46. Where any minor or person of unsound mind shall be entitled to 
Money of minors and per. ®2Y money payable in discharge of any immove- 
sons of unsound mind tobe able property, stock, Government securities, or 
paid into Conrt. thing in action conveyed or transferred under 
this Act, it shail be lawful for the person by whom such money is payable 
to pay the same into the High Court, in trust in any cause then depending 
concerning such money, or, if there shall be no such cause, to the credit of 
such minor or person of unsound mind, subject to the order or disposition 
of the said Court; — 
and it shall be lawful for the said Court, upon petition in a summary 
way, to order any money so paid to Le invested in Government securities 
and to order payment or distribution thereof, or payment of the dividends 
or interest thereof, as to the said Court shall seem reasonable, 
Wote.—Compare 18 and 14 Vic., c. 60. sec. 47. 


47. Where, infany suit commenced or to be commenced in the High 
Court may muke’decree Court, it shall be made to appear to the Court 
a absence of trustee. that diligent search and enquiry have been made 


* 
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after any person made a defendant, who is only a trustee, to serve him with 
the process of the Court, and that he cannot be found, it shall be lawful 
for the said Court to hear and determine such cause, and to make such ab- 
solute decree therein against every person who shall appear to it to be only 
a trustee, and not otherwise concerned iu interest in the matter in question, 
in such and the same manner as if such trustee had been duly served with 
the process of the Court, and had appeared at the hearing of such cause: 


Provided always that no such decree shall bind, affect, or in any 
Decree not effective withe Wise prejudice any person against whom the 
out service of process. same shall be made, without service of process 
upon him as aforesaid, his heirs, executors, or administrators for or in respect 
of any estate, right, or interest which such person shall have at the time of 
making such decree for his own use or benefit, or otherwise than as & 
trustee as aforesaid, 
Note,—Compare 18 and 14 Vic., o. 60, sec. 49. 


48. Every order to be made under this Act, which shall have the effect 
Orders under Act charge- Of @ conveyance of any immoveable property, or 


able with same stamp-duty a transfer of any such stock, Government secu- 
as deeds of conveyance. rities, or thing in action as cau only be trans- 


ferred by stamped deed, or for the tranafer of which o stamp is neces- 
sary ,shall be chargeable with the like amount of stamp-duty as it would have 
been chargeable with if it had been a deed executed, oratrausfer made by 
the person or persons holding such property or entitled to such stocks 
Government securities, or thing in action, 

Every such order shall be duly stamped for denoting the payment of 

the said daty. 
Wote.— Compare 15 and 16 Vic., c. 55, sec. 18. 
49. The High Court may order the costs and expenses of and re- 
Costs may be paid ont of ating to the petitions, orders, directions, convey- 
estate. ances, and transfers to be made in pursuance of 
this Act, or any of them, to be paid and raised out of or from the immoveable 
or moveable property, or the rents or produce thereof, in respect of which 
the same respectively shall be made, or in such manner as the said Court 
shall think proper. 
Wote.—Compare 13 and 14 Vic., c. 60, sec. 51. 
50. Upon any petition being presented under this Act tothe High 
Court concerning a person of unsound mind, it 
Pie saz baked "eras shall be lawful for iis said Court to make an 
sound mind. order directing an enquiry whether such person 
is or is not of unsound mind, and incapable of managing himself and his 
affairs. 

Such order shall have the samo effect as the like order made under 
section 1 of Act XXXIV. of 1858 (to regulate pro- 
ceedingsin Lunacy in the Courts of Judicature esta. 
blished by Royal Charter), and tht enquiry directed to be made shall be made 


Effect of order. 
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in all respects in the manner declared and prescribed for making an enquiry 
under the last-mentioned Act, 

The High Court may postpone making any order upon the petition 

presented as aforesaid, until any enquiry so di- 
seatine gacien op ee rected to be made shall have been finally cen- 
cluded, 
Wote.—Compare 13 and 14 Vic., c. 60, sec. 52. 

51. Upon any petition under this Act being presented to the High 
Court, it shall be lawful for the said Court to 
postpone making any order upon such petition, 
antil the right of the petitioner shall have been declared in a snit duly in- 
stituted for that purpose. 

Note.—Oompare 18 and 14 Vic., c. 60, sec. 58. 
52. Every order made or purporting to be made puder this Act by 
Indemnity to persons the High Court shall be & complete indemnity to 
obeying orders under Act. all persons whatsoever for any act done pursuant 
thereto; and it shall not be necessary for such persons to engire concern- 
ing the propriety of such order, or whether the High Court has jurisdiction 
to make the same. 

Note.—Ccmpare 15 and 16 Vic., oc. 55, sec. 7. 

53. Any order made by the High Court under this Act shall have the 

Execution and effect of same effect, and be executed in the same manner 
orders. as a decree. 


; 54. This Act raay be cited as “ The Indian 
ee ee Trustee Act, 1866,” 


Suit may be directed. 
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TRUSTEES’ AND MORTCAGEES’ POWERS. 
ACT No. XXVIII. OF 1866. 


Passkp ON THE 24TH OcrosEr 1866. 
An Act to give Trustees, Mortgagees, and others, in cases to which English Law 


ts applicable, certain powers now commonly inserted in Settlements, Mort- 
gages, and Wills, and to amend the Law of property and relieve Trustees.* 


Wueesas it is expedient that, in cases to which English law is appli- 
cable, certian powers and provisions usually in- 
serted in settlements, mortgages, wills, and other 
instruments, should be made incident to the estates of the persons interested, 
so as to dispense with the necessity of inserting the same in terms in every 
suck instrument, and that in such cases trustees should be relieved ; It is 
enacted as follows :— 


1. In the construction of this Act, unless there be something repug- 
Interpretatiun-clause, nant in the subject or context,— 

‘“‘ Immoveable property” shall include land, any benefit to arise out of 
land, and things attached to the earth or permanently fastened to anything 
which is attached to the earth ; 

“Mortgage” shall be taken to include every instrument by virtue where 
of immoveable property is in any manner conveyed, pledged, or charged as 
security for the repayment of money or money’s worth lent, and to be re- 
conveyed or released on satisfaction of the debt: 

“‘Mortgagor” shall be taken to include every person by whom any such 
conveyance, pledge, or charge as aforesaid shall be made: 

““Mortgagee” shall be taken to include every person to whom or in 
whose favour any such conveyance, pledge, or charge as aforesaid is made 
or transferred : and 

“High Court” means any Court established or to be established under 
Statute 24 & 25 Vic., cap. 104, and includes the Chief Court of the Panjab. 

Powers of Trustees for Sale, §c., and Trustees of renewable Leaseholds. 

2. In all cases where, by any will, deed, or other instrument of set- 

Trustees empowered to *lement, it is expressly declared that trustees or 
sell may sell in lots, and other persons therein named or indicated shall 
either by public auction or have a power of sale, either generally or in any 
private contract. : . 

particular event, over any immoveable property 
named or referred to in, or from time to time subject to the usesor trusts 
of, such will, deed, or other instrament, it shall be lawful for such trustecs 
or other persons, whether such property be vested in them or not, to exer. 
cise such power of sale by selling such property either together or in ots, 
and either by public auction or private contract, and either at one time or 
at several times. ' 

Note.—Compare 23 & 24 Vic., c. 145, sec. 1. 


a a ic T SSS ii Ac cic: csc cc acta cae aamaaaaaaama ata tat ta 
* Declared to apply to the whole of British India, except the Scheduled Disricts, 
Act No. XV. of 1874, 


Preamble. 
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3. it shall be lawful for the persons making any such sale to insert 
Sale may be made under ®Y such special or other stipulations, either as to 
special conditions,andtras- title or evidence of title, or otherwise, in any con- 
tees may bay in, &, ditions of sale, or contract for sale, as thy shall 
think fit; and also to buy in the property or any part thereof at any sale by 
auction, and to rescind or vary and contract for sale, and to resell tho pro- 
perty which shall be so bought in, or as to which the contract shall be so 
Fescinded, without being responsible for any loss which may be occasioned 
‘thereby : 
and no purchaser under any such sale.shall be bound to enquire whe- 
ther the persons making the same may or may not have in contemplation 
any particular re-investment of the purchase-money in the purchase of any 
other property or otherwise. 


Note.—Compare 23 & 24 Vic., c. 145, sec. 2. 


4. For the purpose of completing any such sale as aforesaid, the per- 

Trustees exercising po. 8008 empowered to sell as aforesaid shall have 

wer of sale, &c., empower- full power to convey or otherwise dispose of the 

ed to convey. property in question in such manner as may be 
necessary. 

Note.—Compare 23 & 24 Vic., c. 145, sec. 3. 

5. The money so received upon any such sale as aforesaid shall be 

Money arieing from sales aid out in the manner indicated in that bebalf in 
to be laid out in manner the will, deed, or instrament containing the power 
indicated in will, &c. of sale ; 

and, until the money to be received upon any sale as aforesaid shail 

Until so laid out, money %¢ 40 disposed of, the same shall be invested at 
to be invested in Govern- interest in Government securities for the benefit 
monkigecuntiee: - of such persons as wou’ J be entitled to the benefit 
of the money, and the interest and profits thereof, in case such money were 
then actually laid out as aforesaid : 

Provided that, if the will, deed, or instrument shali contain no such 
indication, the persons empowered to sell as aforesaid shall invest the money 
so received upon any such sale in their names upon Government securities 
in India, and the interest of such securities shall be paid and applied to such 
person or persons for such purposes and in such manner as the rents and 
profits of the property sold as aforesaid would have been payable or appli- 
cable in case such sale had not been made. 


Note.—Compare 23 & 24 Vic., c. 145, seo. 4. 


Powers of Morigagee. 

6. Where any principal-money is secured or charged by deed on any 
Powers incident tomort- immoveable property, or on any interest therein, 
gages. the person to whom such money shall for the time 
being be payable, his excoutors, administrators, and assigns, shall, at any 
time after the expiration of one year from the time when such principal- 
money shall have become payable, according to the terms of the deed, or 
after any interest on such principal-money shall have been in arrear for six 
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months, or after any omission to pay any premium on any insurance which 
by the terms of the deed ought to be paid by the person entitled to the pro- 
perty subject to the charge, have the following powers to the same extent 
(but no more) as if they had been in terms conferred by the person creating 
the charge, namely :— 
1st, @ power to sell or concur with any other person in selling the whole 
or any part of the property by public auction or private contract, subject 
to any reasonable conditions he may think fit to make, and to rescind 
or vary contracts for sale, or buy in and resell the property, from time to 
time, in like manner : 
2nd, & power to appoint or obtain the appointment of a receiver of the 
rents and profits of the whole or any part of the property in manner herein- 
after mentioned, 
Note.—Compare 23 & 24 Vic, c. 146, sec. 11. 
7. Receipts for purchase-money given by the person or persons ex- 
Receipts for purchase ercising the power of sale hereby conferred shall 
money sufficient-discharges. be sufficient discharges to the purchasers, who 
shall not be bound to see to the application of such purchase-money. 
Note.—Compare 23 & 24 Vic., c. 145, seo. 12. 
8. No such sale as last aforesaid shall be made until after six months’ 
Notice to be given be- notice in writing given to the person or one of 
fore sale ; the persons entitled to the property subject to 
the charge or affixed on some conspicuous part of such property ; 
but, when a sale has been effected in professed exercise of the powers 
but purchaser relieved hereby conferred, the title of the purchaser shall 
from inquiry as to circum- not be liable to be impeached on the ground that 
stances of Bale. no case had arisen to authorize the exercise of 
such power, or that no such notice as aforesaid had been given; but any 
person damnified by any such unauthorized exercise of sach power shall 
have his remedy in damages against the person or persons selling. 
Note.—Compare 23 and 24 Vic., c. 145, sec. 13. 
9. The money arising by any sale effected as aforesaid shall be ap- 
Application of purchase- plied by the person receiving the same as fol- 
money. lows :— 
first, in payment of all the expenses-incident to the sale or incurred in 
any attempted sale ; 
secondly, in discharge of all interest and costs then due in respect of 
the charge in consequence whereof the sale was made ; and 
thirdly, in discharge of all the principal-moneys then due in respect 
of such charge ; . 
and the residue of sach money shall be paid to the person entitled to 
the property subject to the charge, his executors, administrators, or assigns, 
as the case may be. 
Note.— Compare 23 & 24 Vic., c. 145, sec. 14. 
10. The person exercising the power of sale bereby conferred shall 
Conveyance to purchae have power bydeed to convey or assign to and 
ger. vest in the purchaser the property sold, for all 
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the estate and interest-therein which the person who created the charge 
had power to dispose of : 

Provided that nothing herein contained-shall be construed to authorize 
the mortgagee of a term of years to sell and convey the fee simpla of the 
property comprised therein in cases where the mortgagor could have dispo- 
sed of such fee simple at the date of the mortgage. 

Wote.—Compare 23 & 24 Vic., o, 145, sec. 15. 


li. At any time after the power of sale hereby conferred shall 
Owner of charge may call have become exerciseable, the person entitled to 

for title-deeds and convey- exercise the same shall be entitled to demand 
yance of legal estate. and recover from the person entitled to the pro- 
perty subject to the charge, all the deeds and documents in his possession 
or power relating to the same property, or to the title thereto, which he 
would have been entitled to demand and recover if the same property had 
been conveyed, appointed, or surrendered to and were then vested in him 
for all the estate and interest which the person creating the charge had 
power to dispose of ; 

and where the legal estate shall be outatanding i in a trustee, the per- 
son entitled to a charge created by a person equitably entitled, or any pur- 
chaser from such person, shall be entitled to call for a conveyance of the 
legal estate to the same extent as the person creating the charge could have 
called for such a conveyance if the charge had not been made. 

Note,—Compare 23 & 24 Vic., c. 145, sec, 16. 


12. Any person entitled to appoint or obtain the appointment of a re- 
ceiver as aforesaid may from time to time, if any 
person or persons has or have been named in the 
deed of charge for that purpose, appoint such. person or ary one of such 
persons to be receiver, or if no person be so nami, then may, by writing 
delivered to the person or any one of the persons entitled to the property 
subject to the charge, or affixed on some conspicuous part of the property, 
require such last-mentioned person or persons to appoint a fit and proper 
person as receiver, and if no such appointment be made within ten days 
after such requisition, then may in writing appoint any person he may 
think fit. 
No person shall be ineligible for the office of receiver merely because he 
is an officer of the High Court. 
Note.—Compare 23 & 24 Vic., c. 145, sec. 17. 
13. Every receiver appointed as aforesaid shall be deemed to be the 
agent of the person entitled to the property sub- 
Procite agent sect to the charge, who shall be solely responsible 
for his acts or defaults, unless otherwise provid- 
ed for in the charge. 
Wote,—Compare 23 and 24 Vic., c. 145, seo. 18, 
14. Every receiver appointed as aforesaid shall have power to de- 
mand and recover and give effectual receipts for 
all the rents, issues, and profits of the property 


Appointment of receiver. 


Powers of receiver. 
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of which he is appointed receiver, by suit, distress, or otherwise, in the 
name either of the person entitled to the property subject to the charge, or 
of the person entitled to the money secured by the charge, to the full ex- 
tent of the estate or interest which the person who created the charge hed 
power to dispose of. 


Note.—Compare 28 and 24 Vic., c. 145, seo. 19. 

15. Every receiver appointed as aforesaid may be removed by the 
like authority, or on the like requisition as before 
BO agit erage eo provided with respect to the original appoint- 
pointed. ment of a receiver, and new receivers may be ap- 

pointed from time to time, 


Note,—Compare 23 & 24 Vic., c, 145, sec, 20. 
16. Every receiver appointed as aforesaid shall be entitled to retain 
out of any money received by him, in lieu of all 
eet ee eee costs, charges, and expenses whatsoever, such a 
per cent. commission, not exceeding five per centum on the 
gross amount of all money received, as shall be 
specified in his appointment, and if no amount shall be so specified, then 


five per centum on such gross amount, 
Note.—Compare 23 & 24 Vic., c. 145, sec, 21. 


17. Every receiver appointed as aforesaid shall, if so directed in 
writing by the person entitled to the money se- 
adiea to insure ifre- cored by the charge, insure and {keep insured 
from loss or damage by fire out of the money re- 
ceived by him the whole or any part of the property included in the charge 
which is in its nature insurable. 
Note.—Compare 23 & 24 Vic., c. 145, sec, 22. 
18. Every receiver appointed as aforesaid shall pay and apply all 
the money received by him in the first place in 
Application of moneys discharge of Government revenue,and of all taxes, 
received by nim. g : 
rates, and assessments whatsoever, and in pay- 
ment of his commission as aforesaid, and of the premiums on the insurances, 
if any ; and in the next place in payment of all the interest accruing due 
in respect of any principal-money then charged on the property over which 
he is receiver, or on any part thereof ; and, subject as aforesaid, shall pay 
all the residue of such money to the person for the time being entitled to 
the property subject to the charge, his executors, administrators, or assigns. 
Note.—Compare 23 and 24 Vic., c. 145, sec. 23. 
19. The powers and provisions contained in sections 6 to 18 of this 
This Part to relate to Act, both inclusive, relate only to mortgages or 
charges by way of mort- charges made to secure money advanced or to be 
gage only. advanced by way of loan, or to secure an exist- 
ing or future debt. 


Note.—Compare 23 and 24 Vic., c. 145, sec. 24. 
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Leases, 
20. Where any license to do‘any act which, without such license, 
Restriction on effect of would create a forfeiture, or give a right to re- 

license to alien. enter, under a condition or power reserved in 
any lease heretofore granted, or to be hereafter granted, shall, at any time 
after this Act comes into operation, be given to any lessee or his assigns, 
every such license shail, unless otherwise expressed, extend only to the per- 
mission actually given, or to any specific breach of an y proviso or covenant 
made or to be made, or to the actual assignment, under-lease, or other 
matter thereby specifically authorized to be done, but not so as to prevent 
any proceeding for any subsequent breach (unless otherwise specified in 
such license) ; 

and all rights under covenants and powers of forfeiture and re-entry 
in the lease contained shall remain in full force, and shall be available as 
against any subsequent breach of covenant or condition, assignment, under- 
lease, or other matter not specifically authorized or made dispunishable by 
such license, in the same manner as if no such license had been given ; and 
the condition or right of re-entry shall be and remain in all respects as if 
such license had not been given, except in respect of the particular matter 
authorized to t:e done. 

Note.—Compare 23 and 24 Vic., oc. 35, sec. 1. 


21. Wherein any lease heretofore granted or to be hereafter granted 
Restricted operation of there is'or shall be a power or condition of re- 
partial licenses. entry on assigning or under-letting, or doing any 
other specified act without licerxse, and a license at any time after the pas- 
sing of this Act shall be given tp one of several lessees or co-owners to 
assign or under-let his share or interest, or todo axy other act prohibited 
to be done without license ; or shall be given to any lessee or owner, or any 
one of several lessees or owners, to assign or under-let part only of the 
property, or to do any other such act as aforesaid in respect of part only of 
such property, such license shall not operate to destroy or extinguish the 
right of re-entry in case of any breach of the covenantor condition by the 
co-lessee or co-lessees, or owner or owners, of the other shares or interests 
in the property, or by the lessee or owner of the rest of the property (as 
the case may be) over or in respect of such shares or interests or remain- 
ing property, bat such right of re-entry shall remain in full force over or 
in respect of the shares or interests or property not the subject of such 
license. 
Wote.—Compare 23 and 24 Vic., c, 35, sec, 2. 
22. Where the reversion upon a lease is reserved, and the rent or 
Apportionment. of condi- other reservation is legally apportioned, the as- 
tions of re-entry in certain signee of each part of the reversion shall, in res- 
Cases. pect of the apportioned rent or other reservation 
allotted or belonging to him, have and be entitled to the benefit of all con- 
ditions or powers of re-entry for non-payment of the original rent or other 
reservation, in like manner as. if such conditions or powers had been re- 
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served to'‘him as incident to his part of the reversion in respect of the ap- 
portioned rent or other reservation allotted or belonging to him, 

ak a 23 and 24 Vic., c. 35, seo. 3. 

Rsnicchaigés: 
23. The ialeaze from a rent-charge of part of the immoveable pro- 
Release of part of land erty charged therewith shall not extinguish the 
charged, not an extinguish- whole rent-charge, but shall operate only to bar 
ment. the right to recover any part of the rent-charge. 
out of the property released, without prejudice, nevertheless, to the rights 
of all persons interested in the property remaining unreleased, and not - 
concurring in or confirming the release. 
Wote,.—Compare 22 and 28 Vic., c. 35 sec, 10. 
Powers. 

24. A deed hereafter executed in the presence of and attested by two 
Mode of execution of °F more witnesses in the manner in which deeds 
powers. are ordinarily executed and attested shall, so far. 
as respects the execution and attestation) thereof, be a valid execution of a 
power of appointment by deed or by any instrament in writing not testa- 
mentary, notwithstanding it shall have been expressly required that a deed: 
or instrament in writing made in exercise of such power should be execu-: 
ted or attested with some additional or other form of execution or atiesta-: 

tion or solemnity : 

Provided always that this provision shall not operate to defeat any. 
direction in the instrument creating the power, that the consent of any: 
particular person shall be necessary to a valid execution, or that any act 
shall be performod in order to give validity toany appointment, having no 
relation to the mode of executing and attesting the instrument: 

and nothing herein contained shall prevent the donee of a power from 
executing it conformably to the power by writing or otherwise than by ‘an’ 
instrument executed and attested as an ordinary deed, and tc any such exe. 
cution of a power this provision shall not extend. 

Wote —Compare 22 and 23 Vic., c. 30, see. 12. 

25. Where, by any will which shall come into operation after the 

passing of this Act, the testator shall have charg- 
‘ A abi eure ard ed his immoveable property, or any specific por- 
withstanding want of ex- tion thoreof, with the payment of his debts, or 
press power ia will. with the payment of any legacy or other specific. 
sum of money, and shall have bequeathed the property so charged to any 
trustee or trustees for the whole of his estate or interest therein, and shall 
not have made any express provision for the raisingof such debt, legacy, 
or sum of money out of such property, it shall be lawful for the said lega- 
tee or legatees in trust, notwithstanding any, trusts actually declared by 
the testator, to raise such debts, legacy, or money as aforesaid by sale and 
absolute disposition by public auctiou or private contract, of the said pro-' 
perty or any part thereof,or by a mortgage of the same, or partly i in’ One. 


mode and partly in the other ; 
11 120 
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and any deed or deeds of mortgage so executed may reserve such rate 
of interest and fix such period or periods of repayment; as the person.or 
persons executing the same shall think proper. 

Note,—Compare 22 and 28 Vic., c. 85, sec. 14. 


26. The powers conferred by the last preceding section shall extend 
Powers given by last eeo- 0 all and every person or persons in whom the 
tion extended to survivors, property bequeathed in trust shal] for the time 
legatees, So, being be [vested by survivorship, or under the 
laws relating to intestate or testamentary succession, or to any person or 
persons who may be appointed under any power in the will, or by the 
High Court, to succeed to the trusteeship vested ;in such legatee or‘legatees 
in trust as aforesaid. 
Note,—Compare 22 and 23 Vic., c. 85, sec. 15. 
27. If any testator who shall have created such a charge as is des- 
Ucssulovi io have power cribed in section 25 of this Act shall not have be- 
‘of raising money, &., queathed the property charged as aforesaid in 
where no sufficient be- gnch terms as that his whole estate and interest 
oT therein shall become vested in any trustee or 
trustees, the executor or executors (if any) for the time being named in 
soch will sha}! have the same or the like power of raising the said moneys 
as is hereinbefore vested in the legatee or legatees in trust of the said pro- 
perty, and such power shall from time to time devolve on, and become 
vested in, the person or persons (if any) in whom the executorship shall 
for the time being be vested. 
Note,—Compare 22 and 23 Vic., c. 35, seo. 16. 
98. Purchasers or mortgagees shall not be bound to enquire whether 
the powers conferred b~ sections 25, 26, and 27 
of this Act, or any of them, shall have been duly 
and correctly exercised by the person or persons 
| acting in virtue thereof. 
Note,—Compare 22 and 23 Vic.,c. 35, sec, 17. 
7 Inheritance, 
29. In cases of intestacies occurring before the first day of January 
ene ea ee) 1866, where there shall be s total failure of heirs 
of the purchaser, or where any immoveable pro- 
perty shall be descendible as if an ancestor had been the purchaser there- 
of, and there shall be a total failure of the heirs of such ancestor, then and 
in every such case the property shall descend, and the descent shall thence- 
forth be traced, from the person last entitled to,the property as if he had 
been the purchaser thereof. 
Note.—Compare 22 & 23 Vic., c, 35, seo. 19. 
This section shall be read as part of Act No. XXX. of 
amendment of the law of inheritance). poner mane 
Note.—Com 22 & 23 Vic., o, 35, seo, 20. 
© Repealed, except as to descents before 1866, by Act No. VIII. of 18¢8. 


Purchasers &c., not bound 
to enquire as to powers. 
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Assignment of Moveables and Terms for years. 
30. Any person shall have power to assign moveable property now 
Assignment to self and by law assignable, terms for years of immoveable 
others. property, and estates by elegit, directly to himself 
and another person or other persons or corporation, by the like meaus as 
he might assign the same to another. 
Note.—Compare 22 & 23 Vic., c. 35, sec. 21. 


Purchasers. 
31. The bona-fide payment to and the receipt of any person to whom 
Not bound to see to ®2Y purchase or mortgage-money shall be pay- 
application of purchase- able upon auy express or implied trust shall effec- 
money, dc. tually discharge the person paying the same from 
seeing to the application, or being answerable for the misapplication thereof, 


Note.—Compare 22 & 23 Vic.,c. 35, sec. 23, omitting the limiting 
clause, “unless the contrary shall be expressly declared by the instrament 
creating the trust or security.” 

Investment of Trust-funds. 

32. Trustees having trust-money in their hands, which itis their duty 

On what securities trast- to invest at interest, shall be at liberty, at their 

funds may be invested. discretion, to invest the same in any Government 

securities, and such trustees shall also be at liberty, at{their discretion, to 

call in any trust-funds invested in any other securities than as aforesaid, and 

to invest the same on any such securities as aforesaid, and also from time 

to time, at their discretion, to vary any such investments as aforesaid for 
others of the seme nature: 

Provided always that no such orginal investment as aforesaid, and no 
such change of investment as aforesaid, shall be made where there isa per- 
gon under no disability entitled in possession to receive the income of the 
trastefund for his life, or for a term of years determinable with his life, 
or for any greater estate, without the consent in writing of such person, 

Wote,—Compare 23 & 24 Vic,, oc. 145, sec, 20. 

Trustees and Ezxecutors, 
33. In all cases where any property is held by trustees in trust for a 
Trastees may apply in- minor, either absolutely or contingently on his 
come of property of mi- attaining majority, or on the occurrence of any 
nors, &c., for their main- gyent previously to his attaining majority, itshall 
epee be lawful for such trustees, at their sole discretion, 
to pay to the guardians (if any) of sach minor, or otherwise to apply for or 
towards the maintenance or education of such minor, the whole or any part 
of the income to which such minor may be entitled in respect of such pro- 
perty whether there be any other fund applicable to the same purpose, or 
any other person bound by law to provide for such maintenance or educa- 

tion or not; 

and such trustees shall accumulate all the residue of such income by 
way of compound interest, by investing the same and the resulting incame 
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thereof from time to time, in proper securities, for the benefit of the person 
-who shall ultimately become entitled to the property from which such 
accumulations shall have arisen : 


Provided always that it shall be lawfal for such trustees at any time, 
if it shall appear to therm expedient, to apply the whole or any part of such 
accumulations as if the same were part of the income arising in the then 
current year. 


Note.—Compare 23 & 24 Vic., c. 145, sec. 26. 


34. Whenever any trustee, either original or substituted, and whether 
Provisions for appoint- ®Ppointed by any High Court or otherwise, shall 
‘ment-of new trastees, on die, or be six months absent from British India, 
death, do. or desire,to be discharged from, or refuse, or be- 
come unfit or incapable, to act in the trusts or powers in him reposed, be- 
fore the same shall have been fully disuharged and performed, it shall be 
_ lawful for the person or persons nominated for that purpose by the deed, 
will, or other instrument creating the trust (if any), or if there be no such 
person, or no such person able and willing to act, then for the surviving or 
continuing trustees or trustee for the time being, or the acting executors 
or executor, cr administrators or administrator, of the last surviving and 
continuing trustee, or for the retiring trustees, if they shall all retire si- 
multaneously, or for the last retiring trustee, or whore there are two or more 
classes of trustees of the instrument creating tke trust, then for the survi- 
ving or continuing trustees or trustee of the class in which any such vacancy 
or disqualification shall occur (and for this purpose any refusing or retiring 
trustee shall, if willing to act in the execution of the power, be considered, 
a continuing trustee), by writing to appoint any other persor or persons to 
be a truatee or trustees in the place of the trustee or trustees so dying, or 
being absent from British India, or desiring to be discharged, or refusing 
or becoming unfit or incapable to act as aforesaid. 


. So often as any new trustee or trustees shall be so appointed as afore- 

Transfer of trust-proper- said, all the trust-property (if any) which for 
ty to new trustees. the time being shall be vested in the surviving 
or continuing trustees or trustee, or in the heirs, executors, or administra- 
tors of any trustee, shall with all convenient speed be conveyed and trans- 
ferred so that the same may be legally and effectually vested in such new 
trustee or trustees, either solely or jointly with the surviving or continuing 
trustees or trustee, as the case may require. 


Every new truscee to be appointed as aforesaid, as well before as after 
Powers, &c., ofnew trus- sach conveyance or transfer as aforesaid, and also 
toes, every trustee appointed by any High Court, either 
before or after the passing of this Act, shall have the same powers, autho- 
rities, and discretions, and shall in all respects act as if he had been origi- 
nally nominated a trustee by the deed, will, or other instrument (if any) cre- 
ating the trust. 


Note.—Compare 28 & 24 Vic., oc. 145, sec. 27. 
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~Tne Official Trustee may with his consent, and by the order of the 
Appointment of Oficial High Court, be appointed under this section in 
Trustee to be a trustee. any case in which only one trustee is to be ap- 
pointed, and such trustee is to be the sole trustee. 
35. The power of appointing new trustees hereinbefore contained 
Appointment in place of ™ay be exercised in cases where a trustee no- 
trustee predeceasing testa- minated in a will has died .in the lifetime of the 
tor. testator. . 


Note.—Compare 23 & 24 Vic., c. 145, sec. 28. 


36. The receipts in writing of any trustees or trustee for any money 
-Trastees’ receiptsto be payable to them or him by reason, or in the ex- 
discharges. ercise, of any trusts or powers reposed or vested 
in them or him, shall be sufficient discharges for the money therein express- 
ed to be received, and shall effectually exonerate the persons paying such 
money from seeing to the application thereof, or from being answerable 
for any loss or misapplication thereof. 
Note.—Compare 28 and 24 Vic., c. 145, sec. 29. 
37. Every deed, will, or other instrament creating a trust, either 
Every trost-inetrament ©*Pressly or by implication, shall, without pre- 
deemed to contain clauses judice to the clauses actually contained there- 
ror indemnrty and reim- in, be deemed to contain a clause in the words or 
ursement of trustees. . . 
to the effect following, that is to say, 


“that the trustees or trustee for the time being of the said deed, will, 
or other instrument, shall be respectively chargeable only for such moneys, 
stocks, funds, and securities as they shall respectively actually receive, not- 
withstanding their respectively signing any receipt for the sake of con- 
formity, and shall be answerable and accountable only for their own acts, 
receipts, neglects, or defaults,-and not for those of each other, nor for any 
banker, broker, or other person with whom any trust-moneys or securities 
may be deposited, nor for the insufficiency or deficiency of any stocks, funds, 
or securities, nor for any other loss, unless the same shall happen through 
their own wilful default respectively, and also that it shall be lawful for 
the trustees or trustee for the time being of the said deed, will, or other ins- 
trument, to reimburse themselves or himself, or pay or discharge out of the 
trust-premises all expenses incurred in or about the execution of the trusts 
or powers of the said deed, will, or other instrument.” 


Note.—Compare 22 & 23 Vic., c. 35, sec. 31. 

38. It shall be lawful for any executors to pay any debts or claims 
upon any evidence that they may think sufficient, 
and to accept any composition, or any security for 
any debts due to the deceased, and to allow any time for payment of any 
such debts as they shall think fit, and also to compromise, compound, or 
submit to arbitration all debts, accounts, claims, and things whatsoever re- 
lating to the estate of the deceased, and for any of the purposes aforesaid 
to enter into, give, and execute such agreements, instruments of composi- 


’ Hxeoutors may compound, 
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tion, releases, and other things as they shall think expedient, without be- 
ing responsible for any loss to be occasioned thereby. 


Hote.—Compare 23 & 24 Vic., c. 145, sec. 80. 


39. No trustee, executor, or administrator making any payment or 

; doing any Act, of Sona-fide under or in pursuance 

Sian gaya Seca is of any power-of-attorney, shall be liable for the 
torney, not liable by rea- moneys so paid or the act so done, by reason 
ca of pertygiving that the person who gave the power-of-attorney 

was dead at the time of such payment or act, or 
had done some act to avoid the power : . 


Provided that the fact of the death, or of the doing of such act as last 
aforesaid, at the time of such payment or act bona fide done as aforesaid by 
such trustee, executor, or administrator, was not known to him: 


Provided always that nothing herein contained shall in apy manner 
affect or prejudice the right of any person entitled to the money against 
tho person to whom such payment shall have been made; but that such per- 
son go entitled shall have the same remedy against such person to whom 
such payment shall be made as he would have had against the trustee, ex- 
ecutor, or administrator, if the money had not been paid away under such 
power-of-attorney. 


Mote.—Compare 22 and 28 Vic., c. 35, sec. 26. 


40. Where an executor or administrator ‘iable as such to the rents, 
An to liability of exeou- covenants, or agreements contained in any lease 
tor or administrator in res- or agreement for a lease granted or assigned, 
pect of rents, covenants or whether before or after the passing of this Act, to 
oe ical the testator or intestate whose estate is being 
administered, shall have satisfied all such liabil‘.ies under the said lease, 
or agreement for a lease, as may have accrued due and been claimed up to 
the time of the assignment hereinafter mentioned, and shall have set apart 
a sufficient fund to answer any future claim that may be made in respect 
of any fixed and-ascertained sum covenanted or agreed by the lessee to be 
laid outon the property demised, or agreed to be demised, although the 
period for laying out the same may not have arrived, and shall have as- 
signed the lease or agreement for a lease to a purchaser thereof, he shall be 
at liberty to distribute the residuary estate of the deceased to and amongst 
the parties entitled thereto, respectively, without appropriating any part, or 
any further part (as the case may be), of the estate of the deceased to meet 
apy future liability under the said lease or agreement for a lease, 

The executor or administrator so distributing the residuary estate shall 
not, after having assigned the said lease or agreement for a lease, and having, 
where necessary, set apart such sufficient fand as aforesaid, be personally 
liable in respect of any subsequent claim under the said lease or agreement 
for a lease, 

Nothing herein contained shall prejudice the right of the lessor or those 
claiming under him to follow the assests of the deceased into the hands of 


r 
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the person or persons to or amongst whom the said assets may have been 
distributed. 
Note.—Compare 22 & 23 Vic., c. 85, sec. 27. 


41. Inlike manner, where an executor or administrator liable as jae 
As to liability of execu- 0 the rent, covenants, or agreements contained 
tor, &c., in reapect of rents, in any conveyance on chief rent or rent-charge 
&c., in conveyance on rent- (whether any such rent be by limitation of use, 
charge. ; 
grant, or reservation), or agreement for such con- 
veyance, granted or assigned to or made and entered into with the testator 
or intestate whose estate is being administered, shall have satisfied all such 
liabilities under the said conveyance or agreement for a conveyance, as may 
have accrued due and been claimed up to the time of the conveyance here- 
inafter mentioned, and shall have set apart a sufficient fund to answer any 
future claim that may be made in respect of any fixed and ascertained sum 
covenanted or agreed by the grantee to be laid out on the property con- 
veyed, or agreed to be conveyed, although the period for laying out the same 
may not have arrived, and shall have conveyed such property, or assigned 
the said agreement for such conveyance as aforesaid, to a purchaser there- 
of, he shall be liberty to distribute the residuary estate of the deceased to 
and amongst the parties entitled thereto, respectively, without appropriat- 
ing any part or any further part (as the case may be) of such estate to meet 
any future liability under the said conveyance or agreement fora conveyance. 


The executor or administrator so distributing the residuary estate shall 
not, after having made or executed such conveyance or assignment, and 
having, where necessary, set apart such sufficient fand as aforesaid, be per- 
sonally liable in respect of any subsequent claim under the said conveyance 
or agreement for conveyance, 

Nothing herein contained shall prejudice the right of the grantor, or 
those claiming under him, to follow the assets of the deceased into the hands 
of the person or persons to or among whom the said assets may have been 
distributed, 

Note.—Compare 22 and 38 Vic., c. 35, seo, 28, 
42. Where an executor or administrator shall have given such or the 
POE ee er eae ee like notices as in the opinion of the Courtin which 
sets of testator or intestate 8Uch executor or administrator is sought to be 
after notice given by exe- charged would have been given by the High 
cator and administrator. Court in an administration-suit, for creditors and 
others to send in to the executor or administrator their claims against the 
estate of the testator or intestate, such executor or administrator shall, at 
the expiration of the time named in the said notices, or the last of the said 
notices, for sending in such claims, be at liberty to distribute the assets of 
the testator or intestate, or any part thereof, amongst the parties entitled 
thereto, having regard to the claims of which such executor or administra- 
tor has then notice, and shall not be.liable for the assets or any part there- 
of so distributed to any person of whose claim such executor or adminis. 
trator shall not have had notice at the time of distribution of the said as- 

sets, or a part thereof, as the case may be. 
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Nothing in the-present Act contained shall prejudice the right of any’ 
creditor or claimant to follow the assets or any part thereof into the hands 
of the person or persons who may have received the same respectively. 

Wote.— Compare 22 and 23 Vic., c. 35, sec. 29. 

43. . Any trustee, executor, or administrator shall be at liberty, with- 

Trustee, executor, &., Out the inetitution of a suit, to apply by petition 
may apply by petitionto to any Judge of the High Court for the opinion, 
Judge of High wonrt for - : : 
opinion, advice, é&o., in advice, or direction of such Judge on any ques- 
manngement, &c., of trust tion respecting the management or administration 
PrOperey® of the trust-property or the assets of any testator 

or intestate. 

Such application shall be served upon, or the hearing thereof shall be 
attended by, all persons interested in such application, or such of them as 
the said Jndge shall think expedient. 

‘The trustee, executor, or administrator acting upon the opinion, advice, 
-or direction given by the said Judge, shall be deemed, so far as regards his 
own responsibility, to have discharged his duty as such trustee, executor,' 
or administrator in the subject-matter of the said application : 

Provided, nevertheless, that this Act shall not extend to indemnify 
any trustee, executor, or administrator, in respect of any act done in accord- 
ance swith such opinion, advice, or direction as aforesaid, if such trustee, 
executor, or administrator shall have been guilty of any fraud or wilful con- 
cealment or misrepresentation in obtaining such >pinion, advice, or direc- 
tion ;and the costs of such application as aforesaid shall be in the discretion 
of the Judge to whom the said application shall be made. 

Note.—Compare 23 and 28 Vic., c. 85, sec. 30. 

General Provisions. 


44. For the purposes of this Act, a person sual] be deemed to be enti- 
Tenants for life, &c., tied to the possession or to the receipt of the rents 
may ‘execute powers, not- and income of immoveable or moveable property, 
one incumbran- a|thougb his estate may be charged or incumber- 
: ed, either by himself or by any former owner, or 
otherwise howsoever to any extent ; but the estates or interests of the parties 
entitled to any such charge or incumbrance shall not be affected by the acts 
of the person entitled to the possession or to the receipt of the rents and in- 
come as aforesaid, unless théy shall concur therein. 

Note.—Oompare 28 and 24 Vic., o. 145, sec. 34. . 
45. The provisions contained in this Act, shall, except as hereinbefore. 
otherwise provided, extend only to persons enti-- 
tled or acting under a deed, will, codicil, or other 
instrument executed after this Act comes into operation, or under @ will or 
codicil confirmed or revived by a codicil executed after that date, and only 
to property in British India and to cases to which English Jaw is applicable. 
Note. —Compare 23 and 24 Vic., c. 145, sec. 84. ) 

46. This Act may be called “The Trustees 
and Mortgagees” Powers Act, 1866.” 


Operation of Act. 


Bhort.titde,: .° 
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ADMINISTRATOR-GENERAL’S ACT. 
ACT No. II. OF 1874. 


PasseD ow THE 107TH Fepruary 1874. 


An Act to consolidate and amend the law relating to the office and 
duties of Administrator- General. 


(4s amended up to date.) . 
WHEREAS it is expedient to consolidate and amend the law relating 
to the office and duties of Administrator-Gene- 
ral ; It is hereby enacted as follows :— 
PARTI. 

PRELIMINARY. 

1. This Act may be called the “Adminis- 
trator-General’s Act, 1874 ;” 
It extends to the whole of British India and, so far as regards Bri- 
tish subjects of Her Majesty, to the dominions 
of Princes and States in India in alliance with 
Her Majesty ; 
Commencement. And it shall come into force at once. 

9. Act No. XXIV of 1867 (to consolidate and amend the law relat- 
eng to the office and duties of Administrator-Gene- 
ral) and Act No. XIX of 1869 (to facilitate ad- 
ministration to the estates of deceased British subjects in the Hyderabad 
Assigned Districts) and Act No. V of 1870 (so far aa it relates to the 
Administrator-General) are hereby repealed. 

All things duly done under any of the enactments hereby repealed 
shall be considered as having been done under this Act. 


Preamble. 


Short title. 


Local extent. 


Repeal of Acts. 


8. In this Act, unless there be something 
repugnant in the subject or context,— 


“Presidency of Bengal.” “Presidency of Bengal”* includes— 

(a) the territories for the time being respectively under the Govern- 
ments of the Lieutenant Governors of Bengal, the North-Western Pro- 
vinces, and the Punjab ; 

(b) the territories for the time being respectively under the admi- 
nistration of the Chief Commissioners of Oudh, the Central Provinces, 
Burma, ¢ Ajmere and Merwara, Assam, and the Andaman and Nicobar 
Islands ; 


Interpretation-clause. 


emer neenemn rest I A CTS SCC Sa EA aaa onshenaaet 
* For power to divide the “‘ presideucy of Bengal’ into provinces, and to appoint 
an Administrator-General fresh province, see sec. 68, infra. 


¢ Insec. 3“ Burma” was substituted for ‘' British Burma” by Act II of 1890, 
. 10. 
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(c) such of the dominions of Priuces and States aforesaid as the 
Governor-General in Council way, by notification in the Gazette of 
India trom time to time direct ; 

‘‘ Presidency of Madras.” ‘“‘ Presidency of Madras” includes— 

(a) the territories for the time being under the government of the 
Governor of Fort St. George in Council ; 

(6) such of the dominions aforessid as the Governor-General in 
Council may, by notification in the Gazette of India, from time to time 
direct ; 

{c) Coorg ; 

(d) Mysore : 

Presidency of Bombay.” ‘¢ Presidency of Bombay” means— 


(a) the territories for the time being under the government of the 
Governor of Bombay in Council “ and under the administration of the 
Chief Commissioner of British Baluchistan ;’’* 

(6) such of the dominions aforesaid as the Governor-General in 
Council may, by notification in the Gazette of India, from time to time 
direct ; 

(c) the Hyderabad Assigned Districts : 

*“ Presidency-town’’ means the town of Calcutta, Madras, or Bom- 

“Presidency town.” bay, asthe case may be: 

‘‘Government”’ means the Governor-General in Council, so far as 
the Act relates to the Presidency of Bengal ; 
the person for the time being administering the 
executive government of the Presidency of 7 ort St. George, so far as 
the Act relates to the Presidency of Madras ; and the person for the time 
being administering the executive Government of the Presidency of 
Bombay, so faras the Act relates to the Presidency of Bombay : 

« Letters of administration” shall include any letters of administra- 

“ Letters of administra- tion, whether general or limited, or with a will 
tion.” annexed, and letters ad colligenda bona : 

‘* Next of kin” includes a widower or widow of a deceased person, 
or any other person who, by law and according 
to the practice of the Courts, would be entitled 
to letters of administration in preference toa creditor or legatee of the 
deceased : 

s¢ Officer” means a commissioned officer of Her Majesty’ s Army, 

Officer.” or of Her Majesty’s Indian Army : 

‘¢ Soldier” means a soldier of Her Majesty’s Army, or European 
soldier of Her Majesty’s Indian Army, includ- 
ing @ warrant and a non-commissioned officer : 


“ Government.” 


“ Next of kin.” 


“uldier.” 


* In sec. 3 the words quoted were added by Act II of 1890, eec. 10. 
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“ Agsets.” “ Assets” includes immoveable as well as 
moveable property. 


PART II. 
Or tHe OrFice of ADMINISTRATOR- GENERAL. 


Designation of the Ad- 4. In each of the Presidenciés of Bengal, 
ministrators-General inthe Madras, and Bombay, there shall be an Ad- 
three Presidencies. ae . 

ministrator-General. 


The said Administrators-General shall be called respectively the 


Administrator-General of Bengal, the Administrator-General of Madras, 
and the Administrator-General of Bombay. | 


5. Such officers shall be appointed and 
Bo Gana ay poaanl may be suspended or removed by the autbori- 
tratora-General. ties hereinafter mentioned, respectively ; that 

is to say :— 

the Administrator-General of Bengal, by the Governor-General in 
Council ; 

the Administrator-General of Madras, by the Government of Fort 
St. George ; and 

the Adwministrator-(teneral of Bombay, by the Government of 
Bombay. 

6. Any person hereafter appointed to the office of Administrator- 

Qualification of fatare eneral or Officiating Administrato:-General 

and continaance of exist- of any of the said Presidencies shall be a mem- 
ang, CUM peRID: ber of the Bar of England or Ireland, or of the 
Faculty of Advocates in Scotland ; but any person now holding such 
office shall continue to hold the same, subject to the provisions con- 
tained in the other sections of this Act. 


Kavimaator: General 7 The Administrator-General shall not 
not an officer of High be deemed in that capacity to be an officer of 
ae any High Court. 

§. All probates and letters of administration granted by any of 
the late Supreme Conrts of jadicature to the 

Probates, &c., granted ae SPA : : : 
by Supreme Courts to ecclesiastical Registrar of sach Court in virtue 
ay ag Pilea of his office shall have the same effect in all 
praies ‘a Administrator- respects as toany act hereafter to be done or 
General. required to be done under this Act, as if they 
had been granted to the Administrator-General. | 

piatioeie Ge 9, No person now holding the office of 
aks to be Ecclesiastical Administrator-General, or hereafter to be ap- 
Registrar. pointed to euch office in any of the said Pre- 


a eae ee ag ee oe ee ee 
® For power to divide the “ Pregidency of Bengal into provinces, and to pppotht 
an Administrator-General for each province, see sec. 68, infra. 
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sidencies, shall hold the office of Ecclesiastical Registrar ; nor, witout 
the express sanction of Government, any other office together with 
that of Administrator-General : 

patience iets Provided that the Administrator-ieneral 
not to hold any other office Of the Presidency may be appointed Official 
with not sanction of Gov- Trustee under Act No. XVII. of 1864 (to con- 


ernment. stitute an office of Oficial Trustee): 


Provided also that the Administrator-General of Bengal may hold 
the office of Receiver of the High Court of Judicature at Fort William. 
10. Itis hereby declared to be an offence, punishable in manner 
provided by section 168 of the Indian Penal 
Code, for any Administrator- General to trade or 
traffic for his own benefit, or for the benefit of any other person, unless 
so far as appears to him to be expedient for the due mavagement of 
the estates which come into his charge under the provisions of this 
Act, and for the sole benefit of the several’persons entitled to the pro- 
Exception ceeds of euch estates respectively; but this ex- 
ception is not to be construed to alter the civil 
liabilities o. the Administrator Geners] as trustee of such estates. 
11. Unless the Governor-Genera! in Council, or the Government, 
Security to be given by With thesanction of the Governor-General in 
Administrator-General. Council, otherwise orders, every Adminis- 
trator General hereafter to be appointed shall give security to the 
Secretary of State for India, for the due execution of his office, for one 
Jakh of rupees by his own bond, and for another lakh of rupees, 
or for separate sums amounting together tu one lakh of rupees, by 
the deposit of Government securities, or by the joint and several bond 
or bonds of two or more sureties to be approved by Government, or 
partly by such deposit and partly by such bond or bonds : 
Provided that every Administrator-General may, with the consent 
Substitution of security of Government, substitute either of the said 
or sureties. two last-mentioned kinds security for another 
previously given for such-last-mentioned lakh or any part of it: 
| and every Administrator-General may, with the consent of Govern- 
ment, and shall from time to time when required by Government so to 
do, cause fresh sureties to be substituted for any of those previously 
bound, so far as the security relates to the due execution of his office 
for the time then to come. 
~ 12. No Administrator General shall be required by any Court to 
“No pecurity nor oath to ater into any administration-bond, or to give 
be required from Adminis- other security to the Court, on the grant of any 
eee enern letters of administration to him in virtue of his 


office. 


Penalty for trading. 
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No Administrator-General shall be required to verify, otherwise 
than by his signature, any petition presented by him under the provi- 
sions of this Act, and, if the facts stated in any auch petition are not 
withia the Administrator-General’s own persona) knowledge, the peti- 
tion may be subscribed and verified by any person competent to make 
the verification. 

Whoever makes a statement in any such petition which is false, and 
which he either knows or believes to be false or does not believe to be 
true, shall be deemed to have intentionally given false evidence in a 
stage of a judicial proceeding. 

13. Whenever any person holding the office of Administrator- 

Appointment of Oficiat- General obtains leave of absence, the Govern- 
: ee Administrator-Gene- ment may appoint some person to officiate as 

Administrator-General, and such person, while 
so officiating,shall be subject to the same conditions and be bound by the 
same responsibilities as the Administrator-General by any law for the 
time being in force, and he shall ba deemed to be Administrator-Gene- 
ral for the time being under this Act, and shall be liable to give security 
under section 1] in like manner as if he had been appointed Adminis- 
trator-Genera). 





PART III. 
Or tHe Riaats, Powers, anp Dories or THE ADMINISTRATOR-GENERAL, 


(a) Grants of Letters of Administration and Probate to the 
Administrator- General. 
14. So far as regards the Administrator-General of any of the 
Presidencies of Bengal, Madras, and Bombay, 


As regards Administra- 


tor-General, High Court 
at Presidency-town to be 
deemed a Court of com- 
petent jurisdiction within 
meaning of Act X. 1865, 
sections 187 and 190. 


the High Court at the Presidency-town shall 
be deemed to be a Court of competent jurisdic- 
tion within the meaning of sections 187 aud 
150 of the Indian Succession Act, 1865, where- 
soever within the Presidency the property to be 


comprised in the probate or letters of administration may be situate. 
15. Any letters of administration, or letters ad colligenda bona, 


Administrator-General 
entitled to letters of admi- 
nistration, unless granted 
to next of kin. 


Administrator-General 
‘entitled in preference to 
creditor non-universal le- 
gatee, or friend. 


hereafter be granted by the High Oourt of 
Judicature at any Presidency-town, shali be 
granted to the Administrator-Geveral of the 
Presidency, unless they are granted to the next 
of kin of the deceased. 

_ The Administrator-Genera] of the Presi- 
dency shall be deemed by all the Courts in 
the Presidency to have right to letters of 
administration in preference to that of any 
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person merely on the ground of his being a creditor, a legatee other 
than an universal leguter, or a friend of the deceased. 


"16. If any person, not being a Hindu, Mohammadan, Parsi,* o, 


ip aves sk aciniaine: Buddhist, or & person exempted unaer the 
General is to admioister es- Indian Succession Act, 1865, section 332, from 
sp of persons other than the operation of that Act, shall have died 
indas, &c. Nea ; . on 
whether within any of the said Presidencies 
or not, and whether before or after the passing of this Act, and shall 
have left assets exceeding at the date of the death or within one yeaz 
thereafter the value of one thousand rupees within avy of the said Pre- 
sidencies, 


and if no person to whom the Court would have jurisdiction to com- 
mit administration of such assets bas, within one month after his death, 
applied in euch Presidency for probate of his will, or for any letters of 
administration of his estate, 

the Administrator-General of the Presidency in which such assets 
are shall, within a reasonable time after he has had notice of the death 
of such person, and of his having left such assets as aforesaid, take such 
proceeding: as may be necessary to obtain from the High Court at the 
Presidency-town letters of administration to the effects of such person, 
either generally or with a will annexed, as the case may require. 


Whenever the Administrator-General of the Presidency takes pro- 
ceedings under this section, it shall be sufficient if the petition required 
by section 240 of the Indian Succession Act, 1865, states— 


(a) the time and place of the deceased’s death, to the best of the 
petitioner’s knowledge or belief, 


(6) that the deceased left some property within the Presidency as 
hereinbefore defined, and 


(c) the amount or value of assets which ara likely to come into the 
petitioner’s hands. 


17. Whenever any person, whether a Hindu, Muhammdan, 
Power todirect Adminis /arsi,* or Buddhist, or not, shall have died 
slp dohteh rae to apply for leaving assets within the local limits of the or- 
dinary original civil jurisdiction of the High 
Court at the Presidency-town, it shall be lawful for the Court, 
upon the application of any person interested in such assets, or it 
the due administration thereof, either as a creditor, legatee, next of kia, 
or otherwise, or 
upon the application of a friend of any minor so intereated, or 
upon the application of the Administrator-General, 
~e The word “Parei” iu seo. 17 and 16 was inserted by act IX. of 1881, seo. 2. 
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if the applicant satisfies the Court that danger is to be apprehended 
of the misappropriation, deterioration, or waste of such asseta unless 
lettera of administration of the effects of such person are granted, 


to make an order, upon euch terms as io indemnifying the Ad- 
ministrator-General agaisnt costs and other expenses as the Court 
thinks fit, directing the Administrator-General to apply for letters of 
administration of the effects of such person : 


Provided that, in the case of an application being made under this 
Administration to effects Section for letters of administration to the ef- 
of Hindus, &c., when grant- feots of a deceased Hindu, Muhammadan, 
od unter this section: Parsi, or Buddhist, or person exempted as 
aforesaid, the Court may refuse to grant letters of administration to any 
person, if it be satisfied that suchgrant is unnecessary for the portec- 
Costa of unnecessary ap- tion of the assets ; and in such case the Court 
plication, shall make such order as to the costs of the 
application as it thinks just. 

Power to enjoin Admi- 18. Whenever any person, whether a 
nistrator-General to collect Hindu, Mabammadan, Parsi, or Buddhist, or 
sy gh oem ge ier at not, shall have died, whether before or after the 
tration is aecortained. passing of this Act, leaving assets within the 
local limits of the ordinary original civil jariadiction of any of the said 
High Coarts, 

and such Court is aatiefied that danger ia to be apprehended of the 
misappropriution, deterioration, or waste of such property before it can 
be ascertained who may be legally entitled to the succession to sach pro- 
perty, or whether the Administrator-General is entitled to letters of ad- 
ministration to such deceased person, 

the Court may authorize and enjoin the Administrator-General to 
collect and take possession of such property, and to hold or deposit or 
invest the same according to the orders and directions of the Court, and 
in default of any such orders or directious according to the provisions 
of this Act, so far as the same are applicable to such property ; 

and the Administrator-General shall be entitled to a commission 

Rate of commission pay- of one per centum upon the amount of all move. 
able in such case. able assets collected or received by bim in pur- 
guance of such order, and also to reimburse himeelf for all payments 
made by him in respect of the assets which a private administrator of 
such assets might lawfully have made ; 

and, in case letters of administration of any such property are after- 
wards granted to the Administrator-General, the said commission of 
one per centum shall be deemed a part payment of the cominiasion pay- 
able to the Administrator-General under the letters of administration, 
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Any order of Court made ander the provisions of this section shull 
entitle the Administrator-General to collect and to make possession of 
such property, and, if necessary, to maintain a suit for the recovery 
thereof. 


Grant of probate to execn™ 19. If, in the course of proceedings to ob- 
ry ont olen tain letters of administration under the provi- 
Administrator-General. sions of section 16 or section 17, 


any executor appointed by a will of the deceased appears accord- 
ing to the practice of the Court, and proves the will and accept the 
office of exeoutor, 
or if any person appears according to such practice, and makes out 
his claim to letters of administration as next of kin of the deceased, 
and gives such security as is required of him by law or by the practice 
of the Court, 
the Court shall grant probate of the will or letters of administration 
Gala sak prosecdties accordingly, and shall award to the Adminis- 
taken by Administrator- trator-General his costs of the proceedings so 
General to be paid out of taken by him, to be paid out of the estate as 


estates. : 
part of the testamentary or intestate expenses 

thereof. 
If no executor or next of 20. If no perron appears according to the 


kin appear or give neces- practice of the Court, and entitles himself to 
sary security, administra- P 
tion to be granted to Ad- Probate of a will, or to a grant of letters of ad- 
ministrator-General. ministration as next of kin of the deceased, 
or if the person who entitles himself to a grant of administration 
neglects to give such security as may be reyuired of him by law or ac- 
cording to the practice of the Court, 
the Court shall grant letiers of Administration to the Administra- 
tor-General. 


21. The Administrator-General shall, when duly authorized or 
7 required so to do by the Military Secretary to 
ects ees uae ae cnaei secure and distribute the Bees 
and distribute the effects -of the estate and effects of any officer, soldier, 
rere or other person-subject to any Articles of War, 
in all cases in which such estate and effects do not exceed in the whole 
five hundred rupees, charging the estate with a commission of three 

per centum only. 
It shall not be necessary for the Administrator-General to take out 
paceies letters of Administration in cases referred to 
° in this section; but he shall have the same 


powers with regard to all such assets as he would have bad if he had 
taken out such letters. 
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22. When the Administrator-General applies for letters of admi- 
Power to grant Adminis. i8tration to the effects of any officer, soldier, 
rig Ula letters limi- or other person subject to the Articles of War, 
with aoece ee aealing the Court may grant to him letters of adminis- 
with Regimental Debts tration limited to the purpose of dealing with 
Act. . . aoe 
such effects iu accordance with the provisions 
of the Regimental Debts Act, 1868,* or any other law for the time be- 
ing in force relating to the payment of regimental debts, and the dis- 
tribution of the effects of officers dying on service. 
ats 23. Nothing in this Act is intended to 
Administrator-General os 
not preciuded from apply- Preclude the Administrator-General from ap- 
ing for letters within one plying to the Court for letters of administration 
mooth after death. : cats ‘ 
in auy case within the period of one month 
from the death of the deceased. 
23A.t Probate or letters of administration granted by the High 
Wiasilol: Prohaiecoe aac: Court at Calcutta, Madras, or Bombay to the 
ters yranted to Adminis) Administrator-General of the Presidency of 
trator-General. Bengal, Madras, or Bombay, as the case may 
be, shall have effect over all the property and estate, moveable or im- 
moveable, of the deceased throughout such Presidency, 


and shall be conclusive as to the representative title against all debt- 
ors of the deceased, and all persons holding property which belongs to 
him, and shall afford full indemnity to all debtors paying their debts, 
and all persons delivering up such property to such Administrator 
General : 


Provided that the High Court may direct, by its grant, that such 
probate or letters of administration shall have like effect through oot 
either or both of the other Presidencies. 


Whenever a grant of probate or letters of administration is made 
by a High Court to the Administrator-General, with such effect as last 
aforesaid, the Registrar of such QOourt shall send to each of the other 
two High Coarts a certificate that such grant has been made, and such 
certificate shall be filed by the Court receiving the same. 


94. If any letters of administration granted to the administrator 
; General under the provisions of this Act be re- 

After revocation, letters 
granted to Admiuistrator- voked or recalled, the same shall, so far as re- 
raariveg oeg ese Rem gards the Administrator-General and all per- 
abs only. eons acting under his authority in pursuance 


Exception. thereof, be deemed to have been only voidable, 


sg 
* 98 and 27 Vic., c. 57, printed in the “ Collection of Statutes relating. to India,” 
Ed. 1881, Vol. II., p.770. . 


+ Sec. 23A was inserted by Act IX. of 1881, sec. 3. 
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except as io any act done by any. such Administrator-General or other 
person a8 aforesaid, after notice of a will or of any other fact which would 
-render such letters void : 
Provided that no notice of a will or of any other fact which would 
render any such letters {void shall affect the 
Administrator-General or any person acting 
under his authority in pursuance of such letters, unless within the period 
of one month from the time of giving such notice, proceedings be com- 
menced to prove the will, or to cause the letters to be revoked, nor un- 
less such proceedings be prosecuted without unreasonable delay. 


Provigo. 


25. If any letters of administration granted under this Act be re- 
Payments made by Ad- voked upon the production and proof of a will, 
ministrator-Geueral prior all payments made or acts done by or under 
ue neoreee the authority of the Administrator-General in 
pursuance of such letters of administration prior to the revocation 
thereof, which would have been vaild under any letters of administra- 
tion lawfully granted to him with such will annexed, shall be deemed 
valid notwithstanding such revocation. 
96. Ifan executor or next of kin of the deceased, who has not 
ee ee ere been personally serviod with a citation, or who 
General’s administration, has not had notice thereof in time to appear 
ro L deren appara ini parsuant thereto, establish to the satisfaction 
| of the Court a claim to probate of a will or to 
letters of administration in preference to the Administrator-General, 
any letters of administration granted by virtue of this Act to the Admi- 
nistrator-General may be recalled and revoked, and probate may be 
granted to such executor, or letters of administration granted to such 
other person as aforesaid : 
Provided that no letters of administration granted to the Adminis- 
Time within which ap- *rator-General shall be revoked or recalled for 
plication to revoke must the cause aforesaid, except in cases in which a 
pemane: will or codicil of the deceased is proved in the 
Presidency, unless the application for that parpose be made within six 
months after the grant to the Administrator-General, and the Court be 
‘satisfied that there has been no unreasonable delay in making appli- 
‘cation, or in transmitting the authority under which the application is 
made. 
27. If any letters of administration granted to the Administrator- 
' Goats of obtaining admi- General in pursuance of this Act be revoked, 
saedaint fc, way, 02 the Courtmay order the costs of obtaining such 
be paid to administrator. etterarofjadministration, and the whole or any 
General out of assests. part of any commission which would otherwise 
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have been payable under this Act, together with the costs of the Ad- 
ministrator-General in any proceedings taken toobtain such revocation , 
to be paid to or retained by the Administrator-General out of any 
assets belonging to the estate : 


Provided that, in any such case, when the deceased has left a will 
appointing an executor, and probate of the will has been granted by any 


Court in the Presidency to such executor within three months after th 
death, 


or when the widow or next of kin has, within one month if resi- 
dent within the Presidency, or within three months if resident beyond 
the Presidency, obtained from any such Court Jetters of administration 
to the estate and effects of the deceased. 


then and in either of such cases the Administrator-General shall 
(without prejudice to the provisions contained in sections 17 and 18) 
not be entitled to receive or retain any commission ontof any assete 
belonging to such estate, and situate within the jurisdiction of the 
Court by which probate or administration has been granted as last 
aforesaid. 


98.* When the Aadministrator-General has given such notices as 
would have been given by the High Court in 
an administration-snit for creditors and others 
to send in to him their claims against the estate of the deceased, he 
shall, at the expiration of the time therein named for sending in claims 
be at liberty to distribute the assets or any part thereof in discharge of 
such lawful claims as he knows of, and shall not be liable for the assets 
go distributed to any person of whose claim he had not notice at the 
time of such distribution ; and no notice of any claim shall affect him 
unless proceedings to enforce such claim are commenced within one 
month after the giving of such notice, and prosecuted without unrea- 
sonable delay. 

Nothing herein contained shall prejudice the right of any credi- 
tor or other claimant to follow the assets or any part thereof in the 
hands of the persons who may have received the same respectively. 

Letters to ba peanted to 99. All letters of administration granted 
Administrator-General by to any Administrator-General in virtue of bis 
his name of office. office shall be granted to him by his namo of 

office, 

and all letters of administration heretofore'granted to the Ecclesias- 

Authority given by such tical Registrar or Administrator-General offi- 
letters. cially, or granted to any Administrator-General 
in virtue of hisoffice, shall authorize the Administrator-General for the 


Distribation of assets. 


eae erm ea re ee a ae a ae cS Az 
* Thig section was substituted for the original sec. 28 by Act IX of 1881, sec. 4. 
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time being of the same Presidency to act as administrator of the estate 

to which such letters relate. , 
30. Every probate granted to any Administrator-Genere! of a 
Grant of probate to ad- Will wherein he is named as executor by virtue 
ministrator- General named Of his office shall be granted to him by his name 
as execator by virtue of bis of office, and shall authorize the Administrator- 

office. : ‘ . 
General for the time being of the same Presi- 

dency to act as executor of the estate to which such probate relates, 


391. Any private executor or administrator may, with the previous 
cates consent of the Administrator-General of the 
Transfer by private exe- ; . : ; : 

ontor or administrator of Presidency in which the property comprised in 

jnteress under probate or the probate or letters of administration is 

situate, by an instrument in writing under bis 

hand,* notified in the local Gazette, transfer all estates, effects, and in- 

terests vested in him by virtue of such probate or letters to. the Ad- 
ministrator-General by his name of office ; 


and thereupon the transferor shall be exempt from all liability as 
such executor or administrator, as the case may be, for any act or omis- 
rion in respect of the said property after the date of the said transfer : 

and the Administrator-General for the time being shall have the 
rights, and be sabject to the liabilities which he would have had, and to 
which he would have been subject, if the probate or letters of adminis- 
tration, ag the case may be, had been granted to him by his name of 
office at the date aforesaid. 

Nothing herein contained shall be taken ‘» exempt avy such trans- 
feror from liability for acts and omissionsin respect of the said pro- 
perty prior to the transfer. 


92. Whenever the Administrator-General carries over assets to 
: ; separate accounts in his books, he shall notif 

Reece ah erases ye the fact in the local official Gazette; and he 
sets carried to separate may, with the consent of the official Trustee, 
as “and subject to such rules as the Governor-Ge- 
neral in Council may from time to time prescribe in this behalf, appoint 
the Official Trustee to be the trustee of such assets ; and upon such ap- 
pointment such assets shall vest in the Official Trustee and his succes- 
sors in office, and be held by himand them upon the same trusts as 
the same assets were held immediately before such appointment. And 
for the purposes of Aot#tNo. XVII. of 1864, such assets shall be deem- 
ed to have been vested in the Official Trustee under section 10 of that 
Act. 


* Certain words of seo. 81 referring to stamp-duty, which were repealed by Act I 
. 1879, have been omitted. For stamp-daty, see now Sch. I., art. 60, cl. ¢, of that 
ot. 2 ts 
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33. All estates, effects, and interests which, at the time ’of the 

_ Vesting of estates, &o., death, resignation, or removal from office of 

pe euceeeer oe Adminis» any Administrator-General, are vested in 

: him by virtue of such letters of administra- 

tion, probates, or transfers as aforesaid, shall, upon every such death, 

resignation, or removal, cease to be vested in him, and shall vest in 
his successor in office immediately upon his appointment thereto. 


All books, papers, and documents kept by such Administrator-Ge- 
neral by virtue of his office, or as such executor or transferee as afore- 
said, shall be transferred to and vested in his successor in office. 


(5) Suite by and against the Administrator- General. 


re 34. All suits and other proceedings com- 
shar alan menced by or against any Administrator-Gene- 
name of office. ral in his representative character may be 


brought by or against him by his name of office, 


and no suit or other proceeding heretofore or hereafter commenced 
Boit not to abate by by or against any person as Administrator- 
neath, ee: General, either alone or jointly with any other 
person, shall abate by reason of the death, resignation, or removal from 
office of any such Administrator-General ; but the same may, by order 
of the Court, and upon such terms as to the service of notices or other- 
wise as the Court may direct, be continued by or against his successor 
immediately 1pon his appointment, in the same manner as if no such 
death, resignation, or removal had occurred : 


Provided that nothing hereinbefore contained shall render any such 
Proviso as to costs. successor personally liable for any costs incur. 
red prior to the order for continuing the suit against him. 


35. Ifany suit be brought by a creditor against any Adminis- 
Creditors’ enits againet trator-General in his representative character, 
Adminiatrator-General, the plaintiff shall be liable to pay the coste of 
the suit down to and including the decree, anless upon proof by affi- 
davit or otherwise that not less than one month previous to the institu. 
tion of the suit he had applied in writing to the Administrator-General, 
stating the amount and other particalers of the claim, and supporting 
the same by such evidence as, under the circumstances of the case, the 
Administrator-General was reasonably entitled to require, and that the 
Administrator-General had refused or neglected to register the claim 
according to the practice of his office. © 
If in any such suit judgment is pronounced in favour of the plain- 
tiff, he shall, nevertheless, be only entitled to payment out of the assets 
of the deceased equally and rateably with the other creditors. 
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(c) Grant of Certificates by the Administrator-General. 
86. Whenever any person® shall have died, whether within any 
In what case Adminis. Of the said Presidencies or not, whether before 
trator-General may grant or after the passing of this Act, and whether 
sehaaliaata testate or intestate, and shall have left assets 
(whether moveable or immoveable or both) within any of the said Pre- 
sidencies, and the Administrator-General of such Presidency is satisfied 
that such assets do not exceed in the whole one thousand rupees in 
value, 
he may, after the lapse of one month from the death if he thinks 
fit, or before the lapse of the said month if he is requested so to do by 
writing under the hand of the executor or the widow or other person 
entitled to administer the effects of the deceased, grant to any person, 
claiming otherwise than as a creditor to be entitled to a share of such 
assets, certificates under his hand entitling the claimant to receive the 
property therein mentioned, belonging to the estate of the deceased, to 
a value not exceeding in the whole one thousand rupees : 
Provided that no certificate shall be granted under this section 
6 corti ficate where ane: where probate of the deceased’s will or letters 
bate or administration of administration of his effects has or have been 
-tipsiaas pal eh aay granted, or in reevect of any sum of money 
deposited in a Government Savings Bank. 
37. “If, in cases falling within section 86, no person claiming 
Grant of certificate to Otherwise than as a:creditor to be entitled to a 
creditors. share of the effects of the deceased obtaius, with- 
in three months, a certificate from the Ad-uinistrator-General ander 
the same section, or letters of administration to the estate and effects 
of the deceased, aud such deceased was not a Hindn, Muhammadan, 
Parsi, or Buddhist, or exempted under the Indian Succession Act, 1865, 
section 332, from the operation of that Act, the Administrator-General 
may administer the estate and effects without letters of administration, 
in the same manner as if such letters had been granted to him ;’’f 
and if he neglect or refuse to take upon himself the administration 
of the estate and effects, he shall, upon the application of a creditor, 
and upon being satisfied of his title, grant a certificate in the same man- 
ner as if such creditor were entitled to a share of the effects of the 
deceased, 
and such certificate shall have the same effect as a certificate grant- 
ed under the provisions of the same section, and shall be subject to all 
the provisions of this Act which are applicable to such certificate : 


* Certain words of sec. 86, which were repealed by Act IX of 1881, sec. 5, have 
been omitted. 


¢ This first graph of sec. 37 was substituted for the original paragraph by Act 
rl of 1890, sec. fi (1,.) : 
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Provided that the Administrator-General may, before granting 
such certificate, if he think fit, require the 
creditor to give reasonable security for the due 
administration of the estate and effects of the deceased. 


38. The Administrator-General shall not be bound to grant any 
- “ certificate under section 36 or 37”* unless he 
nae cepa rrappecoadhy ects be satisfied of the title of the claimant, and of 
cian hy Pia of the value of the assets of the deceased, either 
; by the oath or affirmation of the claimant, byf 
or such other evidence as he requires. 
39. A copy of any such certificate with a receipt annexed shall, 
Copy of certifeate with when such copy and receipt are signed by the 
receipt annexed, when person to whom the certificate has been grant- 
signed by certificate-hold ed, be a full discharge for payment or delivery 
er, to be a discharge. , : 
: to him of the money or security for money 
therein mentioned, to the person paying or delivering the same :— 
but nothing in this Act shall preclude any executor or administra- 
Right of executor or ad- tor of the deceased from recovering, from the 
ministrator against certifi- person receiving the same, the amount remain- 
ete solder ing in his hands after deducting the amount of 
ull debts or other demands lawfully paid or discharged by him in dne 
course of administration. 
And any creditor or claimant against the estate of the deceased 
Rightof creditor against shall be at liberty to recover his debt or claim 
assests in hands of certifi- out of the assets received by such person and 
hae a remaining in his hands unadministered, in the 
same manner and to the same extent as if such person had obtained 
letters of administration to the estate of the deceased. 
40. The Administrator-General shall not be bound to take ons 
Administrator-General letters of administration to the estate of apy 
not bound totake out ad- dooeased person on account of the effects 
peda for while hae in respect of which he grants any such certifi- 
granted certificate. cate, but he may do soif he discover any fraud 
or misrepresentation made to him, or that the value of the estate exceed. 
ed one thousand rupees. 
41. For every such certificate the Administrator General shall be 
. entitled to charge a fee calculated after the rate 
nee eee of three rupees in the hundred on the amount 


mentioned in the certificate. 


Se 
* In sec. 88 the words quoted were substituted for the original words by Act IX 


of 1881, sec. 6. 
+ Certain words of sec. 88, which were repealed by Act IX of 188], sec. 6, have 


been omitted. 


Proviso. 
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41A4.* Whereas person not having his domicile in British India has 
Transfer of certain as- died leaving assets both in British India and 
set trom Erie ininratee 0 the country in which he had his domiciie at 
in country of domicile for the time of his death, and proceedings for the 
distribution. adminiatration of hig estate with respect to 
assets in British India have been taken under section 36 or section 387, 
and there has been a grant of administration in the country of domicile 
with respect to the assets in that country, ° 
the holder of the certificate granted under section 86 or section 
$7, or the Administrator-General, as the case may be, after having given 
such notices as the High Court may by any general rule to be made 
from time to time prescribe, for creditors and others to send in to bim 
_ their claims against the estate of the deceased, and after having dis- 
charged, at the expiration of the time therein named, such lawful 
claims as he knows of, may, instead of himself distributing any surplus 
or residue of the deceased’s property to persons residing out of British 
India who are entitled thereto, transfer, with the consent of the exe- 
cutor or administrator, as the case may be, in the country of domicile, 
the surplus or residue to him for distribution to those persons. 
(d) Expenses of the Administrator-General’s Establishment. 
42. The Administrator-General shall defray all the expenses of 
the establishment necessary for his office, and 
” Pi a ee Ri all other charges to which the said office ia sub- 
blishment. ject, except those for which express provision 
is made by this Act 
(e) Accounts and Schedules. 
43. The Administrator-General of each of the said Presidencies 
Aaminiatrator-Genera) Sball enter into books, to be kept by him for 
to keep separate account that purpose, separate and distinct accounts of 
for sock peer: each estate, and of all such sums of money, 
bonds, and other securities for money, goods, effects, and things as come 
to his hands, or to the hands of any person employed by him or in trust 
for him ander this Act ; and likewise of all payments made by him on 
account of such estate, and of all debts due by or to the same, specify- 
ing the dates of such receipts and payments respectively. 
Such books shall be kept iu the administrator-General’s office, and 
Accounts tobe open to Shall be open for the inspection of all such per- 
inapection on payment of sons, practitioners in the said Courts, and others 
ee as may have occasion to inspect the same, at 
office-hours, paying only such reasonable fee for the time being fixed 
by the Government, and published in the official Gazette of the Presi- 
dency to which the same may relate. 


* Section 414 was inserted by Act II. of 1690, sec. 12. 
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44. The Administrator-General of each of the said Presidencies 
Administrator-Generat 8b8ll twice in every year, that is to say, on or 
co hulf-yearly whe- before the first day of April, and on or before 
the firat day of October, or on auch other days 
as the Government, by any rules or orders to be published as aforesaid, 
may direct, exhibit and deliver, i in the High Court at Calcutta, Madras, 
or Bombay, as the case may be,— 

(a) a schedule showing the gross amount of al] sams of money re- 
ceived or paid by him on account of each estate in his charge, and the 
balances, during the period of six months ending severally on the thirty- 
first day of December and thirtieth day of June next before the day of 
delivering such schedule, 

(5) a list of all bonds or other securities received on account of each 
of the said estates during the same period, 


(c) a schedule of al] administrations whereof the final balances have 
been paid over to the persons entitled to the same, during the same 
period, specifying the amount of such balances and the persons to whom 
paid. 

Such schedales shall be filed of record in such High Court, and shall, 

Schedules to be fleq Within fourteen days afterwards, be pablished 

and published. in the official Gazette of the Presidency by the 
Administrator-General ; 

and copies thereof in triplicate shall be delivered by such Adminis- 
trator-General to the Government, and shall be 
sent by such Government to the Secretary of 
State for India, ia order that such Secretary may, if he think fit, order 
the same to be deposited at the India Office for public inspection, and 
cause notices to be published in the London Gazette and other leading 
newspapers that such schedules are open to inspection there, or make 
such other orders respecting the same as he thinks fit. 


Copies of schedules. 





PART IV. 
Or tHE AuDIT oF TEE ADMINIsTRATOR-GENERAL’s ACCOUNTS. 

45. The Government shall from time to time appoint anditors to 
Government to appoint @xamine the accounts of the Administ:ator- 
auditors. General at the times of the delivery of the said 
schedules, and also at any other time when the Government thinks fit, 
Aanisea: io “eeaalas 46. The auditors shall examine the sche- 
a ccaulea and report to Gules and accounts, and report to the Govern- 

Government. ment—~ 
(a) whether they contain a full and true accovnt of everything 


which ought to be inserted therein, 
u 128 
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(6) whether the books which by this Act, or by any stich general 
roles and orders as hereinafter mentioned, are directed to be kept by 
the Adminiatrator-General, have been duly and regularly kept, end 

(c) whether the assets and securities have been duly kept and in- 
vested and deposited in the manner prescribed by this Act, or by any 
such rales and orders to be made as aforesaid, : 

47. Every auditor shall have power to summon as well the Ad- 

Auditors to summon wit. “™istrator-General as any other person whose 
nesses and tojeallfor books, presence he thinks necessary, to attend him 
bo. from time to time; and to examine the Admi- 
nistrator-Genera] or other person if he thinks fit, on oath or affirmation 
to be by him administered ; and to call for all books, papers, vouchers, 
and docaments which appear to him to be necessary for the purposes 
of the said reference. . 

If the Administrator-General or other person when summoned re- 
foses or, without reasonable cause, neglects to attend or to produce any 
book, paper, voucher, or document so required, or attends and refuses 
to be sworn or make an affirmation, or refases to be examined, the andi- 
tors shall certify such neglect or refusal in writing to the High Coart 
at the Presidency-town ; 

aud every person so refusing or neglecting shall thereupon be 

Penalty for nonatterd. punishable in like manner as if such refusal or 
ance. neglect had been in contempt of the said High 

. Coart. 

48. The costs and expenses of preparir z and publishing the said 

Costs of prepuring sche- Schedules and copies thereof, and of every such 
dules, &<. reference and examination as aforesaid, shall 
be defrayed by all the estates to which such scheduies or accounts re- 
late. 

Sach costs and expenses, and the portion thereof to be contributed 
by each of the said estates, shall be ascertained and settled by the audi- 
tors, subject to the approval of the Government, and shall be paid ont 
of the said eatates accordingly by the Administrator-General. 

49. Ifuponany such reference and examination the auditors see 

Special report to Gov. Teason to believe that the said schedules do not 
écaaaxt if accounts ap- contain a trae and correct account of the mat- 
pear incorrect, ters therein contained, or which ought to be 
therein contained, or that the essets have not been duly kept and in- 
sveated, or deposited in the manner directed by this Act, or by apy such 
rules aud orders as aforesaid, or that the Administrator-General has 
failed to comply with the provisions and directions of this Act, or of 
any such rules and orders, they shall report accordingly to the Govern- 


ment. 
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50. The Government may refer every such report as last aforesaid 
Proceedings upon such to the consideration of the Advocate-General 
report. for the Presidency, who shall thereupon, if he 
think fit, proceed summarily against the defaulter, or his executor or 
administrator in the High Court in the Presidency-town, by petition for 
up account, or to compel obedience to this Act, or to such rules and or- 
ders as aforesaid, or otherwise us he may think fit, in respect of all or 
any of the estates then or formerly under the administration of such de- 
faulter ; 

and the said Advocate-General may exhibit interrogatories to the. 
said Administrator-General, executor, or administrator (hereinafter call- 
ed the defendant), who shall be bound to answer the same as fully as 
if a commission had been issued under the provisions of the Code of 
Civil Procedure for his examination upon the said interrogatories. 

The Court shall have power upon any such petition to compel the 
attendance in Court of the defendant, and any witnesses who may be 
thought necessary, and to examine them orally or otherwise as the said 
Court thinks fit, and to make and enforce such order or orders as the 
Court thinks just. 

51. The costs, including those of the Advocate-General and of 

Coste or reference, &., the reference to him, if the same be directed by 
how to, be defrayed. the Court to be paid, shall be defrayed either 
by the defendant or out of the estates rateably as the said Court directs ; 
and, whenever any costs are recovered from the defendant, the ssme 
shall be repaid to the estates by which they have been in the first inst- 
ance contributed ; and ‘the Court may, if it think fit, order the defend- 


ant to receive his costs out of the said estates. 
——— 


PART V. 
Or rue ComMMIsSION OF THE ADMINISTRATOR GENERAL. 

52. The Adminietrator-General of each of the said Presidencies, 
Commission to be re- ‘“ader any letters of administration granted to 
ceived by Administratore him in his official character, or under any pro- 
Goneral. bate granted to him ofa will wherein he is 
named as executor by virtue of his office, or ander any probates or let-— 
ters of administration vested in him by section 8 or section 81, skall be 
entitled to receive a commission at the following rates respectively, 

namely :—= 
The Administrator-General of Bengal at the rate of three per. cen- 
tum, and the Administrator- General of Madras and Bombay respective- 
ly at the rate of five per centum, upon the amount or value of the assets . 
which they respectively collect and distribute in dne course of adminis- 


tration. 
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53. The last preceding section shall not apply to cases in which 

Bection 88 not to apply the property of an officer or soldier dying on 

it tgp bisgpeee aod = gervice comes to the hands of the Administra- 

YONB On service. tor-General of any of the said Presidencies, 

under the 9th or the 12th section of the Statute called the Regimental 
Debts Act, 1868*; 

and such Administrator-General shall not take a percentage on any 
such property exceeding three per centum on 
the gross amount coming to his hands after.the. 
passing of the Administrator-General’sAct, 1865f if preferential charges 
as defined by the 4th section of the said Statute have been previvusly 
paid, or on the gross amount remaining in his hands after payment by 
him of such charges as the cage may be. 

54. The Administrator-General shall be entitled to reimburse him. 

What expenses &c.,0om. self for any payments made by him in respect 
mission is to cover. of any estate in his charge, which a private ad- 
ministrator of such estate might have lawfully made ; but, save as afore- 
said, the comiaission to which the Adminiatrator-General of each of the 
said three Presidencies shall be entitled is intended to cover, not merely 
the expense and tronble of collecting the assets, tut also his trouble and 
responsibility in distributing them in due cou.se of administration. 

It is therefore enacted that one-half of such commission shall be 

ayable to and retained by such Administra. 

csi saint sci Genaral upon the rellediion of the assets, 

and the other half thereof shall be payable to the Administrator-General 

who distributes any assets in the due course of administration, and may 
be retained by him upon such distribution. 

The amount of the commission lawfally retained by an Adminis- 

Commission retained to trator-General upon the distribution of asseta 
be deemed a distribution. shall be deemed a distribution in the due course 
ofadministration within the meaning of this Act, 

Ezplanation.—The carrying of assets to separate accounts in the 
books of the Administrator-General notified as hereinbefore provided, 
and the transfer of assets to the Official Trustee, shall each be deemed 
to be a distribution within the meaning of this section. 

55. The Governor-General in Council may from time to time 

picsataclan i daisie: order the rate of commission hereinbefore au- 
trator.General of Bengal thorized to be received by the Administrator 
may be raised and again §@Gyneral of Benyal to be raised to any Tate not 
reduced. ‘ 

exceeding five per centum vpon the amount or 


Commission on sach pro- 
y. 





® 36 and 87 Vic., o 57, printed in the “ Collection of Statutes relating to India,” 


Bd, 1881, Vol. IL., p. 770. 
+ Act IV of 1865 was repealed by Act XXIV of 1867. 
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value of the assets which he collects and distributes in due course of 
administration, and again to be redueed. 
The Governments of the Presidencies of Fort St. Georgeand Bom-. 
"Commission of Adminis. O8Y Tespectively may, with the sanction of the 
trators-General of Madras Governor-General in Council, from time to time 
ac Pande aia” = order the aforesaid rate of commission hereby 
authorized to be received by the Administra- 
tors-General of Madras and Bombay respeotively to be’reduced, and 
again to be raised : 
Provided that the commission so to be received shall not at any 
pees time exceed five per centum of the assets collect- 
ed, and that no person now holding the office 
of Administrator-General of Bengal, Madras, or Bombay shall, by any 
euch order, be deprived of the right to receive and retain, for his own 
use, a commission at the rate of three per centum in respect of all assets 
collected and actually administered by him. 
55A.* Notwithstanding anything hereinbefore contained, an Ad- 
Commission on assets inistrator-General of a Presidency obtaining 
collected beyond Presi- probate or letters of administration operating 
dency. in another Presidency shall be entitled to the 
same rate of commission in respect of the collection and distribution of 
assets collected in such Presideucy as the Administrator-General of such 
Presidency would have been entitled to if sach assets had been collect- 
ed and distributed by him, and to no bigher rate. 
56. No person other than the Administrator-General acting offi- 
oh cially shall receive or retain any commission 
ba a or agency charges for anything done as execn- 


cherged by executor or ' 
administrator other than tor or administrator under any probate or let- 


As mistevraton serene: ters of Administration, or letters ad colligenda 
bona, which have been granted by the Supreme Court or High Court 
at Fort William in Bengal since the passing of Act No. VII. of 1849 
(for the appointment of an Administrator-General tn Bengal), or by either 
of the Supreme or High Courts at Madras and Bombay since the pass- 
ing of Act No, II of 1850} (to amena and extend to Madras and Bombay 
Act No. VII. of 1849), or which have been or shall be granted by any 
Coart of competent jurisdiction within the meaning of Sections 187 and 
190 of the Indian Succession Act, 1865 ; 
bat this enactment shall not prevent any executor or other person 
Bequest in favour ofexe- from having the benefit of any legasy bequea- 
cutor not affected. thed to him in his character of executor, or-by 


way of commission or otherwise. 


# Sec. 554 was ineerted by Act IX. of 1881, seo. 7. | 
¢ Acts VIL of 1840 and II. of 1850 were repealed by Act VIII. of 1865, seo. 56. 
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PART VI. 
M IsCELLANEOUS, 
57. The Government may from time to time make rales consist- 
Power to make rules. ent with the provisions of this Act 


(a) for the safe custody of the assets and securities which come | 

for custody of assets; °° the hands or possession of the Administra. 
tor General ; 

(b) for the remittance to the India Office of all sums of money pay- 

able or belonging to persons resident inEurope , 


for remittance of money ; ; : 
or in other cases where such remittances are 


required ; 
for guidance of Admi- (c) generally for the guidance of the Ad- 
nistrator-Geueral ministrator-General in the discharge of his 
duties ; 


and may by such rales amongst other things direct what books, 
accounts, and statements, in addition to those mentioned in this Act, 
shall be kept by the Administrator-General, and in what form the same 
shall be kept, and what entries the same shall contain, and where the 
same shal] be kept, and where and how the assets and securities belong- 
ing to the estates to be administered by such Administrator-General 
shall be kept and invested, or deposited pending the administration 
thereof, and how and at what rate or rates of exchange any remit- 
tances thereof shall be made. 

Unless any such rules are made and published, the rules now in 

Proviso asto rules now force in each of the said Presidencies, go far as 
in force. ’ the same are not inc osistent with this Act, 
shall be.of the same force and effect as if the same had been made and 
published hereunder, 

58. Such rules shall be published in the Gazette of India, the 
Fort St. George Gazette, or the Bombay Gov- 
ernment Gazette, as the case may be, and the 
several Administrators-General shall obey and fulfil the same, and the 
same shall be a full authority and indemnity for all persons acting in 
pursuance thereof, 

59. The Governor-General in Council may from time to time, 

Power to decide vben @ither by general rule, or by speciai order ina 
commission shull be deem- particular case, decide any question as to the 
od pegadle. time at which any commission accruing to the 
Administrator-General in his official capacity shall be deemed to have 
been payable ; and such decision shall bind every Administrator-Ge- 
neral.and the estates held by him in his official capacity. 

60:- Any order made under this Act by any Coart shall have the 


Orders of Court to be same effect, and be executed in the same man- 
equivalent to decrees. . per as a decree. 


Publication of new rules. 
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60A.* The Administrator-General may, whenever he desires, far 

Power to examine on the purposes of this Act, to satisfy himself 

2 regarding any question of fact, examine upon 

oath or affirmation (which he is hereby authorized to administer or take) 

any person who is willing to be so examined by him regarding such 
question. 

61. Whoever, baving been sworn or having taken an affirmation 
under this Act, makes upon any examipation 
authorised by this Act a statement which is 
falee, and which he either knows or believes to be false, or does not be- 
lieve to be true, shall be deemed to have intentionally given sfalse evi- 
dence in a stage of a jndicial proceeding. 

62. All assets in the official charge of the Administrator-General 

Assets unclaimed for Of any of the said Presidencies, and appearing 
fifteen years tobe trans- from the official books and accounts of the Kc- 
ferred so Gereropent clesiastical Registrar and of the Administrator- 
General of any of those Presidencies, or from the official books and 
accounts of any of those officers, to have been in official custody for a 
period of fifteen years or upwards without any claim thereto having 
been made and allowed, shall be transferred and paid to the Comptrol- 
ler-General of Acconnts, or to the Accountant-General to the Govern- 
ment of Fort St. George or Bombay, as the case may be, and be carried 
to the account and credit of the Government of India for the general 
purposes of government ; 

and the receipt of the said Comptroller-General or Accountant-Ge- 
neral, as the case may be, shall be a full indemnity and discharge to the 
said Administrator-General for any such transfer or payment : 

Provided that this Act shall not authorize the tranefer or payment 

of any such proceeds as aforesaid, pending any 

Proviso. suit heretofore or hereafter instituted in rea- 

pect thereof, 


63. If any claim be hereafter made to any part of the securities, 

eeding by Moneys, or proceeds carried to the account and 

Perce Peoorae pringk: credit of the Government of India under the 
pal money eo transferred, = ovisions of this Act, and if such claim be 


established to the satisfaction of the Comptroller-General or the Ao- 
countant-General to the Government of Fort St. George or Bombay, as 
the case may be, the Government of India shall pay to the claimant the 
amount of the principal so carried to its account and credit, or so much 


of as appears to be due to the claimant. : 
maser ae spe be uot establishad to the satisfaction of the asid Comp- 


roller-General or Accountant-General, as the case may be, the claim- 
# Sec. GOA was inserted by Act IX. of 1881, sec. 8. aos 


False evidence. 
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ant may apply by petition to the High Court at the Presidency-town 
against the Secretary of State for India, and, after taking evidence 
either orally or on affidavit io a summary way as the Court thiuks fit, 
the Conrt shall make such order on the petition for the payment of suck 
portion of the said principal sam as justice requires, and such order 
shall be binding on all parties to the suit, 

and the Oonrt may direct by whom the whole or any part of the 
costs of each party shal] be paid. 

64. Whenever any person, other than a Hindu, Muohammadan, 

District Judge in certain Parsi,* or Buddhist, or a person exempted 
cases to take charge of pro- = =onder the Indian Succession Act, 1865, section 
a tee saaiiie 382, from the operation of that Act, dies leaving 
trator-General. _ assets within the limits of the jurisdiction of a 
District Judge, the District Judge shall report the circumstance with- 
out delay to the Administrator-General of the Presidency, stating the 
following particulars so far as they may be known to him:— 

(a) the amount and nature of the assets, 

(0) whether or not the deceased left a will, and, if so, in whose 
custody it is, | 

and, on the lapse of one month from the date of the death, 

(c) whether or not any one has applied for probate of the will of 
the deceased or letters of administration to his effects. 

The District Judge shall retain the property under his charge, or 
appoint an officer ander the provisions of the Indian Succession Act, 
1865, section 289, to take and keep possession of the same until the Ad- 
ministrator-General has obtained letters of admin.stration, or until some 
other person has obtained such Jetters or a certificate from the Admi- 
nistrator-General under the provisions of this Act, when the property 
shall be delivered over to the person obtaining such letters of adminis- 
tration or certificate, or, in the event of a will being discovered, to the 
person who may obtain probate of the will. 

t The District Judge may cause to be paid out of any property of 
which he or such officer has charge, or out of the proceeds of such pro- 
perty or of any part thereof, such sums as may appear to him to be 
necessary for all or any of the following purposes, namely :— 


(a) the payment of the expenses of the funeral of the deceased and 
of obtaining probate of his will or letters of administration to his estate 
and effects, | 

(6) the payment of wages due for services rendered to the deceased 
within three months next preceding his death by any labonrer, artizan, 
or domestic servant, and 


® The word “Parsi” in sec. 64 was inserted by Act LX. of 1883, seo. 3, 
+ This paragraph of sec. 64 was added by Act IT. of 1680, sec. 18. 
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(c) the relief of the immediate necessities of the family of the de 
ceased, 
and nothing in section 279, section 280, or section 281 of the Indian 
Succession Act, 1865, or in any other law for the time being in force 
with respect to righte of priority of creditors of deceased persons, shall 
be held to affect the validity of any payment so caused to be made. 
65. Nothing in this Act is intended to require the Administrator- 
Act not to require ad- General to take proceedings:to obtain letters 
ministration of estutes of of administration to the estate or effeots of any 
Boe ee thi; officer or soldier, or other person subject to any 
by Military Secretary or Articles of War, unless when the Administra- 
committee of Adjustments tor-General is duly authorized or reqaired ao 
to do by the Military Secretary to Government, or by a Committee of 
Adjustment or other officers or persons acting under any law for the 
time being in force relating to the payment of regimental debts ; 
nor is anything in this Act contained intended to.interfere with or 
alter the provisions of any Act of Parliament for regulating the pay- 
ment of regimental debts and the distribution of the effects of officers 
and soldiers dying in the service of Her Majesty in India, or of any 
Articles of War. 
66. Nothing contained in the Indian Succession Act, 1865, or the 
Succesrion Act and Com- adian Companies Act, 1882,# shall be taken to 
panies Act not to affect supersede or affect the rights, duties, and pri- 


Administrator-General. vileges of the Administrators-General and Off- 
ciating Administrators-General of Bengal, Madras, and Bombay, res- 
pectively. 


And nothing contained in the Indian Succession Ast, 1865, or in 
savin Sh pennies this Act,or in the said Act No. XXIV. of 1867,t 
Presidency Police Acts as shall be deemed to affect, or to have affected, 
to petty eatutes. any provisions for the time being in force ree 
lating to the moveable property under two hundred rupees io value of 
persons Cying intestate within any of the Presidency-towns, which 
shall be or has been taken charge of by the police for the purpose of 
safe custody, _ 
67. The Administrator-General shall comply with such requisi- 
Compliance with requie tions as may be made by the Government for 
sitions for returns. returns and statements, in such form and man- 
ner as the Government may deem proper, 


one 


* The reference to Act X. of 1866 has beep amended in accordance with Act VI 


of 1883, seo. 2. 
4 Act XXIV. of 1867 is repealed by this Act.—See sec. 3 supra. 
t Sec. 67 was added by Aot II. of 1890, seo. 14 : 
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PART ViII* 
Division of THE Presipency or BenaaL into Provinors. 
68. (1) Notwithstanding anything in the foregoing provisivas.of 
Division of the Presi this Act, the Governor-General in Council, 
dency of Bexgal into Pro- upon the occurrence of any vacancy in the 
= office of the Administrator-General of Bengal, 
may, by notification in the Gazette of India,— 
. (a) divide the Presidency of Bengal, as defined in this Act, into so 
many Provinces as he thinks fit, | 
(6) define the limits of each of those Provinces, and 
-(c) appoint an Administrator-General for each Province, 

and, subject to the provisions of this section, the following conse- 
quences shall thereupon ensue, namely :— 

(i) the office of Administrator-General of Bengal shall cease to exist ; 

(ii) the Administrator-General of a Province shall have the like 
rights and privileges, and perform the like duties, in the territories and 
dominions included in the Province, as the Administrator-General of 
Bengal had aad performed as Administrator-General therein : 

(iii) the functions of the Government under this Act shall, as re- 
garde the territories and dominions included in a Province, be discharg- 
ed by the Governor-General in Council : 

(iv) the functions of whatsoever kind assigned by the foregoing pro- 
visions of this Act tothe High Court at Calcutta in respect of the tex- 
ritories and dominions included in a province shall be discharged by such 
High Ooart as the Governor-General in Connci’ may, by notification in 
the Gazette of India, appoint in this behalf, and probate or letters of ad- 
ministration granted to the Administrator-General of the Province by 
the High Court so appointed shall have the same effect throughout the 
- Presidency of Bengal, as defined in this Act, or, if the Court so directs, 
throughout British India, as, but for the abolition of the office of Ad- 
ministrator-General of Bengal, probate or letters of administration 
granted to the holder of that office by the High Court at Caloutta 
would have had : 

(v) in the foregoing provisions of this Act the word “Presidency” 
shall be deemed to include a Province,the expression “Presidency-town’” 
the place of sitting of a High Court appointed by the Governor-General 
in Council under clause (iv) of this sub-section, and the expression “Ad- 
vocate-General” a Government Advocate or other officer appointed by 
the Governor-General in Council to discharge for a Province the fanc- 
tions under this Act of an Advocate.General for a Presidency : 

(vi) the provisions of this Act with respect to the commission of 


* Part VII. was added by Act IL. of 1890, sec. 15. 


~~” 
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the Administrator-General of Bengal shall regulate the commission pay- 
able to the Administrator.General of a Province : and, | 

(vii) generally, the provisions of the foregoing sections of this Act 
with respect to the High Court at Calcutta, and the provisions of those 
sections or of any other enactment with respect to the Administrator- 
General of Bengal, shall, in relation to a Province, be construed, so far 
as may be, to apply to the High Court and Administrator-General, 
respectively, appointed for the Province under this section. 

(2) Any proceeding which was commenced before the publication 
of the notification dividing the Presidency of Bengal into Provinoes, 
and to or in which the Administrator-General of Bengal in his represen- 
tative character was a party or was otherwise concerned, shall be con- 
tinued as if the notification had not been published, and the Adminia- 
trator-General of the Province in which the Town of Calcuttais com- 
prised shall, for the purposes of the proceeding, be deemed to be the 
euccessor in office of the Administrator-General of Bengal. 

(8) The Court of the Recorder of Rangoon shall be deemed to ba 
a High Court for the purposes of clause (iv) of sub-section (1). 

(4) Notwithstanding any division of the Presidency of Bengal, as 
defined in this Act, into Provinces under this section, the Adminis- 
trator -General of the Province in which the Town of Calcutta is com- 
prised shall be deemed to be the Administrator-General for the whole 
of the said Presidency for the purposes of the Regimental Debts Act, 
1863.* 


® 96 and 27 Vic., ©. or, Printed in the “Collection of Statutes relating ta = 
168}, Vol. II., p. 
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ARTITION ACT. 


Drvzeron OF | 


sti M2 aor No. IV. OF 1893. 


large 
ency €. 
Passep ON THE 9TH Manca 1898, 


» &n Act to amend the Law relating to Partition. 





may, i 
. (Vuxneas it is expedient to amend the law relating to partition ; 
mannereby enacted as follows :— 


Title, extent, commence- 1.(1) This Act may be called the Parti- 
ment and saving. tion Act, 1893. 


(2) It extends to the whole of British India; and 

(8) Itshall come into force at once. 

(4) But nothing herein contained shall be deemed to affect any 
local law providing for the partition of immoveable property paying 
revenue to Government. 


9. Whenever in any suit for partition in which, if instituted 
Power ta Geert Wecdies prior to the commencement of this Act, ‘a de- 
sale instead of division in cree for partition might have been made, it 
partition suite. appears to the Court that, by reason of the 
nature of the property to which the suit relates, or of the number of the 
shareholders therein, or of any other special circumstance, a division 
of the property cannot reasonably or conveniently be made, and that a 
sale of the property and distribution of the proceeds would be more 
beneficial for all the shareholders, the Court may, if it thiuks fir, on the 
request of any of such shareholders interested individually or cullective- 
ly to the extent of ‘one moiety or upwards, direct a sale of the property 
and a distribution of the proceeds. 


8. (1) If, in any case in which the Court is requested under the 
Procedure when sharer a8t foreguing section to direct a sule, any other 
undertakes to bay. shareholder applies for leave to buy at a value 
ation the share or sharesof the party or parties asking for sale, the Court 
shall order a valuation of the share or shares iu such manner as it may 
think fit and offer to sell the same to such shareholder at the price £0 
ascertained, and may give all necesaary and proper directions in that 
behalf. 


(2) If two or more shareholders ceverally apply for leave to buy as 
provided in sub-section (1), the Coart shall order a sale of the share or 
shares to the shureholder who offers to pay the nigren ee price above me 
valuation made by the Coart. 
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(8) If no such shareholder is willing to buy such share or shares 
at the price so ascertained, the applicant or applicants shall be liable to 
pay all costs of or incident to the application or applications. : 

4. (1) Where a share of a dwelling-house belonging toan un- 

Partition suit by trans- !Vided family has been transferred to a per- 
feree of share in dwelling- son who is not a member of such family and 
pee such transferee sues for partition, the Court 
shall, if any member of the family being a shareholder shall undertake 
to buy the share of such transferee, make a valuation of sach share in 
soch manner as it thinks fit and direct the sale of such share to such 
shareholder, and may give all necessary aud proper directions in that 
behalf. 

(2) If in any case described in sub-section (]) two or more mem- 
bers of the family being such sharebolders severally undertake to buy 
Such share, the Conrt shall follow the procedare prescribed by sub-seo- 
tion (2) of the last foregoing section. 

5. In any suit for partition a request for sale may be made or-an 

Representation of parties UNdertaking, or application for leave, to buy 
under disubility. may be given or made on behalf of any party 
under disability by any person authorized to act on behalf of such party 
in such euit, but the Court shail not be bound to comply with any such 
request, undertaking or application unless it is of opinion that the sale 
or purchase will be for the benefit of the party under such disability. 

6. (1) Every sale under section 2 shall be‘subject to a reserved 

Reserved bidding and bidding, and the amount of such bidding shall 
bidd ng by abareholders. = be fixed by the Court in such manner as it may 
think fit and may be varied from timevto time. 

(2) On any such sale any of the shareholders shall be at liberty 
to bid at the sale on such terms as to non-payment of deposit or as to 
setting off or accounting for the purchase-money or any part thereof 
instead of paying the same as to the Court may seem reasonable. 

(3) If two or more persons, of whom one isa shareholder in the 
property, respectively advance the same sum at any bidding at such sale, 
such bidding shall be deemed to be the bidding of the shareholder. 

7. Save as hereinbefore provided, when any property is directed 

to be sold under this Act, the following pro- 
of septa coe cedure shall, as far as practicable, be adopted, 
namely :—= 

(a) if the property be sold under a decree or order of the High 

Court of Calcntta, Madras or Bombay in the exercise of its 
original jurisdiction, or‘of the Court of the Recorder of Ran- 
goon, the procedure of such Court in its original civil jaria- 
diction for the sale of property by the Registrar ; 
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() ifthe property be sold under a decree or order of any other 
Court, such procedure asthe High Court may from time to 
time by rules prescribe in this behalf, and until such rules are 
made the procedure prescribed in the Code of Civil Procedure. 
in respect of sales in execution of decrees. 

8. Any order for sale made by the Court under section 2, 8 or 4 

Orders for sale to be Shall be deemed to be a decree within the mean- 
deemed by decrees. ing of section 2 of the Code of Civil Procedure. 


9. Ia any sait for partition the Court may, if it shall think fit, 

Having oF cower toundee make # decree fur a partition of part of the 

partly partition and partly property to which the suit relates and a sale 
aale. of the remainder under this Act. 


10. This Act shall apply to suits inatitated before the commence- 

Application of Act to ment thereof, in which no scheme for the par- 

pending suits. tition of the property has been finally appro- 
ved by the Court. 
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INCOME-TAX AOT. 
ACT No. II. OF 1886. 


Passep on tHE 29TH January 1886. 
An Act for imposing a taz on income derived from sources 
other than agriculture. 
Waenrzas it is expedient to impose a tax on income. derived from 
sources other than agriculture ; It is hereby enacted as follows :— 





CHAPTERI. 
PRELIMINARY, 

1. (1) This Act extends to the whole of British India, and applies 
Extent and commence- also,- within the dominions of Princes and 
=r States in India in alliance with Her Majesty, 
to British subjects in those dominions who are in the service of the 
Government of India or of a local authority established in the exercise 
of the powers of the Governor-Geteral in Council in that behalf ; and 

(2) It shall come into force on the first day ef April 1886. 

(8) [Repealed by Act XII. of 1891.] 

2. On and from the day on which this Act comes into force, the 

Repeal. enactments specified in the first schedule to 
this Act shall be repealed, except as to fees 
payable and other sums due under those enactments and the mode of 
recovering the same. 
sa 3. In this Act, unless there is something 
eee repugnant in the subject or context,— 

(1) * local authority” means any municipal committee, district 
board, body of port commissioners, or other authority legally entitled 
to, or entrusted by the Government with, the control or management 
of any municipal or local fand : 

(2) “ company’? means an association carrying on business in 
British India, whose stock or funds is or are divided into shares and 
transferable, whether the company is incorporated or not, and whether 
its principal place of business is sitnate in British India or not : 

(3) ‘ prescribed” means prescribed by the Governor-Generai ia 
Council by notification in the Gazette of India, or by the Governor-Ge- 
meral in Council or a Local Government by rales made under this Act: 

(4) “ salary” includes allowances, fees, commissions, perquisites, 
or profits received, in lieu of or in addition to a fixed salary, in respect 
of an office or em clovment of profit; bat, subject to any rules which 
may be prescribed in this behalf, it does not include travelling, tentage, 
horse, or sumptuary allowance, or any other allowance granted to meet 


specific expenditare ; 
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(5) “ income” means income and profits accruing and arising or 
received in British India, and includes, in the case of a British subject 
within the dominions of a Prince or State in India in alliance wit' Her 
Majesty, any salary, annuity, pension, or gratuity payable to that sub- 
ject by the Government or by a local authority established iu the ex- 
ercise of the powers of the Governor-General in Council in that behelf : 

(6) ‘“ Magistrate” means a Presidency Magistrate or a Magistrate 

‘of the first or second class * 

' (7)-“ person” includes a firm and a Hinda undivided family : 

(8) “defaulter” inclades a company or firm making default under 
this Act : 

(9) * Collector” means the chief officer in charge of the revenue 
administration of a district, and, in a presidency-town, any officer whom 
the Local Government, by notification in the official Gazette, may, by 

‘name or by virtue of his office, appoint to be a Collector for the purpo- 
ses of this Act ; in the case of acompany or firm, it means the Oollectors 
as here defined, of the district or presidency-town in which its principal 
place of business in British India is situate ; and, in the case of any 
other person chargeadle under this Act, it means the Oollector, defined 
as aforesaid, of the district or presidency-town in which the person has 
his residence : 

(10) “ principal officer,” used with reference to a local authority 
‘or a company or any other public body or association, not being a local 
authority or company, means—~ 

(a) the secretary, treasurer, manager, or agent of the authority, 
company, body, or association ; or 

(6) any person connected with the authority, company, body, or 
aseociation upon whom the Collector has caused a notice to be served 
of his intention of treating him as the principal officer thereof ; and 

(11) “ Part” means a part of the second schedule to this Act. 





CHAPTER II. 
- LiaBiLity To Tax. 
4. Subject to the exceptions mentioned in the next following seo- 
Incomes liable to the tion, there shall be paid, in the year beginning 
tax. with the first day of April 1886, and in each 
‘subsequent year, to the credit of the Government of India, or as the 
‘Governor-General in Council directs, in respect of the sources of incme 
‘specified in the first culamo of the second ecbedule to this Act, « tax 
at the rate specified in that behalf in the second column of that sche- 
dule. 


aii 5. (1) Nothing in section 4 shall render 
— liable to the tax— 
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(a) any rent or revenue derived from land which is used for agri- 
cultural purposes, and is either assessed to land-revenue or subject 


to a local rate assessed and collected by officials of the Government, as 
such ; or 


(5) any income derired from— 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of rent-in-kind of 
any process ordinarily employed by a cultivator or receiver of rent- 
in-kind to render the produce raised or received by him fit to be taken to 
market, or 


(iii) the sale by a caltivator or receiver of rent-in-kind of the pro- 


duce raised or received by him, when he does not keep a shop or stall . 


for the sale of such produce ; or 


(c) auy building owned and occupied by the receiver of the rent 
or revenue of any such land as is referred to in clause (a), or by the 
cultivator, or the receiver of rent-in-kind, of any land with respect to 
which or the produce whereof any operation mentioned in clause (0) is 
carried on : 

Provided that the building is on or in the immediate vicinity of the 
land, and is a building which the receiver of the rent or revenue or the 
cultivator or the receiver of the rent-in-kind, by reason of his connec- 
tion with the land, requires asa dwelling-house, or as a store-house, 
factory, or other out-building ; or 

(d) any profits of a shipping company incorporated or registered 
out of British India, and having its principal place of business out of 
India, and its ships ordinarily engaged in sea-going traffic out of Indian 
waters ; or 

(e) any income derived from property solely employed tor religious 
or public charitable purposes ; or 

(f) any income which a person enjoys as a member of a company 
or of a firm or of a Hindu undivided family when the company or the 
firm or the family is liable to the tax ; or, 


(g) subject to any conditions and restrictions which may be prea- 
cribed in this behalf, such portion, not exceeding one-sixth, of the in- 
come in respect whereof a person would, but for this exception, be 
chargeable under this Act, as is deducted from the salary of the person 
under the authority or with the permission of the Government for the 
purpose of securing a deferred annuity to him or a provision to his wife 
or children after his death, or is paid by the person to an insurance 

company in respect of an insurance or deferred annuity on his own life 
or on the life of his wife ; or 

(hk) any interest on stock-notes ; ar 
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(s) the salary of any officer, warrant-officer, non-commissioned 
officer, or private of Her Majesty’s Forces or of Her Majesty’s Indian 
Forces, who is not in an employment which, according to the ordir-ry 
practice, is held indifferently by military persons and civilians,and whose 
salary does not exceed five hundred rupees per mensem ; or 

(7) any person whose income from all sources is less than five hun- 
dred rupees per annum. 

. (2) An officer or servant is not exempt from taxation under this 
Act by reason only of the income of his employer being exempt there- 
from under this section. 

6. The Governor-General in Council may, by notification in the 

Power to make exemp- ‘Fazette of India, exempt from liability to the 
tions. | tax the whole or any part of the income of any 
class or tribe, or of any persons residing in any specified area, and may, 
by a like notification, revoke the exemption. ' 

—-@——— 
CHAPTER III. 
ASSESSMENT AND COLLECTION, 
A.—Sa.agixs AND Pensions. 


7. In the case of a person receiving any sslary, annuity, pension 
Mods oF payment tibass. Or gratuity from the Government, any sum pay- 
of Government officialsand able to him by the Government in respect of 
Eeereeere the salary, annuity, pension, or gratuity, shall 
be reduced by the amount of the tax to which he ‘s liable under Part 
I. in respect thereof. 


8. (1) In the case of a person receiving any salary, annuity, pen- 

: sion, or gratuity from a local authority, the tax 

prpcounatl radi eesuinhers to which he is Jiable under Part I. shall, at the 

of local authorities. time of the payment to him of any of the salary, 

annuity, pension or gratuity, be deducted therefrom by the officer whose 

duty it is to make the payment, and be paid by that officer within the 

prescribed time to the credit of the Government of India or as the 
Governor-General in Council directs, 


(2) If that officer does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in default in respect 
of the tax. 

(8) Tf, when any payment is made, the tax is, from any cause, not 
deducted, it may, and on the requisition of the Collectorshall, be dedact- 
ed when any salary, annuity, pension, or gratuity, is subsequently paid 
to the person liable to the tax. 7 
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(4) The power to deduct under this section shall be without pre- 
judice to any other mode of recovery. | 


9. (1) The tax to which a person receiving. any salary, anouity, 


Nidas'oF paynisal tu Gane pension, or gratuity from a company, or. from 
of servants and pensioners any other public body or association not being 
se and private 9 local authority or company, or from a private 

employer, is liable under Part I., shall be pay- 
able by him at the time when any portion of the salary, annuity, pen- 
sion, or gratuity, is paid to him. 


(2) The Collector may, subject to such conditions as may be pres- 
cribed, enter into an arrangement with any company, or any such body 
or association as aforesaid, or any private employer, with respect to the 
recovery on bebalf of the Government by the company, body, agsocia- 
tion, or employer of the tax to which any person receiving any salary, 


annuity, pension, or gratuity from the company, body, association, or 
employer, is liable under Part I. 


10. The principal officer of every local authority, and of every 
Annual return by prine COMPANY, and of every other public body or 
cipal officer of company or association not being a local authority or com- 
association. pany, shall prepare, and, on or before the 
fifteenth day of April in each year, deliver or cause to be delivered to 
the Collector in the prescribed form, a return in writing showing— 
(a) the name of every person whoo is receiving at the date of the 
return any salary, annuity, or pension, or has received, during the year 
ending on that date, any gratuity, from the authority, company, body, 


association, as the case may be, and the address of every such person, 
so far as it is known ; and 


(b) the amount of the salary, annuity, pension, or gratuity so recei- 
ved by each such person, and the time at which the same becomes pay- 
able or, in the case of a gratuity, was paid. 


B.—Prorits or CoMPANIES. 


11. The principal officer iu British India of every company shall 
Annnal statement of Prepare, and, on or before the fifteenth day of 
nett profits. April in each year, deliver or cause to be deli- 
vered to the Collector, a statement in writing signed by him of ihe nett 
profits made in British India by the company during the year ending 
on the day on which the company’s accounts have heen last made up, 
or, if the company’s accounts have not been made up within the year 
ending on the thirty-first day of March in the year immediately preced- 
ing that for which the assessment is to be made, then of the nett pro- 
fits so made during the year ending on the said thirty-first day of 
March. | 
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12. (1) If the Collector has reason to believe that a statement de- 
" “Powecte caquine Oulcers livered under section -11 is incorrect or incom- 
of companies to produce plete, he may cause to be served on the prinet- 
moconnte: pal officer of the company a notice requiring 
him, on or before a date to be therein mentioned, either to attend at 
the Oollector’s office and produce, or to cause to be there produced, for 
‘the inspection of the Collector, such of the accounts of the company as 
‘refer to the year to which the statement relates, and as are in his pos- 
‘session or power. 


(2) On the day specified in the notice, or as soon afterwards as may 
be, the Collector shall, by an order in writing, determine the amount 
at which the company shall be assessed under Part II., and the time 
when the amount shall be paid, and, subject to the provisions oF this 
‘Act, that amount shall be payable accordingly. 


C.—InteRest ON SECURITIES. 


13. (1) The tax payable under Part III. in respect of the interest 
Mode of payment of tax 0 any of the securities mentioned in that Part 
on interest on securities. © shall, at the time when and place where any of 
the interest ig paid, be deducted therefrom by the person empowered 
to pay the interest, and be paid by that person within the prescribed 
time to the credit of the Government of India ur as the Governor-Ge- 
neral in Council directs. 

(2) Lf that person does not deduct and pay the tax as required by 
sub-section (1), he shall, without prejudice to any other consequences 
which he may incur, be deemed to be personally in defanlt in respect 
of the tax. 


D.—Otisr Sources or Income. 
Ordinary Mode of Assessment and Collection. 


14. The Collector shall, from time to time, determine what per- 

Collector to determine 8008 are chargeable under Part IV., and the 

persons chargeable. amount at which every person so chargeable 
shall be assessed. 


15. (1) The assessment shall be made upon the income accruing to 
Mode of making assess- the person during the year ending on the day 
ment. on which his accounts have been last made up, 
or, if his accounts have not been made up within the year ending on the 
thirty-first day of March in the year immediately preceding that for 
which the assessment is to be made, then upon the income accruing to 
him during the year ending on the said thirty-first day of March. 


(2) In the case of a person for the first time becoming chargeable 
under Part IV. within the year for which the assessment is to be made, 
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or within the year next before that year, the assessment shall be made 
according to an average of his income for such period as the Collector, 
having regard to the circumstances, directa. 


16. (1) The Collector shall in each year prepare a list of the persons 

List of incomes under Chargeable under Part IV. whose annual in- 

two thousand rupees. come does not, in his opinion, amount to two 
thousand rupees. 


(2) The list shall be in the prescribed language, or languages, and 
shall state in respect of every such person the following particulars, 
namely :— 

(a) his name, and the source or sources of the income in respect of 
which he is chargeable ; 

(b) the year or portion of the year for which the tax is to be paid ; 

(c) the place or places, district or districts, where the income ac- 
crues ; 

(d) the amount to be paid ; and 

(e) the place where, and the person to whom, the amount is to be 

aid. 
(3) The list shall be filed in the office of the Collector, with a notifi- 
cation prefixed thereto, requiring every person mentioned in the list to 
pay, within sixty days from a date specified in the notification, the 
amount stated in the list as payable by him, or to apply to the Collec- 
tor, within thirty days from that date, to have the assessment redaced 
or cancelled. 

(4) The list so filed shall be open to inspection at all reasonable 
times without any payment. 

(5) The list, or such part or parts thereof as the Collector thinks 
fit, with the notification prefixed thereto, shall be farther published in 
such manner as the Local Government may consider to be best adont- 
ed for giving information to all persons concerned. 

(6) The list to be prepared in each year may be the liet of the pre- 
vious year with such amendments as the Collector finds to be neces- 
sary. 

17. In the case of a person chargeable under Part 1V. whose an- 

eocents ‘cates with 20a! income is, in the Collector's opinion, two 
jpcomes of two thousand thousand rapees or upwards,the Collector shall 
rapees and upwards. cause & notice to be served on him, stating the 
particulars (a) to (e) both inclusive, mentioned in section 16, sub-section 
(2), and requiring him to pay, within sixty days from a date specified 
in the notice, the amount stated therein as payable by him, or to apply 
to the Collector, within thirty days from that date, to have the acsess- 
ment reduced or cancelled. 


1082 INCOME-TAX ACT. [Ssos, 18 & 19. 


: 18. (1) Notwithstanding anything con- 
Bi drone gy hfe tained ‘in‘section 16 or section, 17, the Local 
Government may make rales— 

" (a) authorising or directing # Collector in specified cases, or'classés 
of cases, to include ia a liet under section 16 any person who is liable 
to be served with a notice under section 17 instead of or in addition to 
serving him with such a notice, and to serve a notice under section 17 
on any person liable to be included in a list under section 16 instead of 
or in addition to including him in euch a list ; 

(b) authorising the Collector in any specified town or place to cause 
a geueral notice to be published, inviting every person chargeable under 
Part IV to deliver or cause to be delivered to the Collector, within 8 
time specified in thé notice, a return, ina prescribed form, or published 
with the notice, of his income during the year ending on the day on 
which his accounts have been last made up, or, if his accounts have not 
been made up within the year ending on the thirty-first day of March 
in the year immediately preceding that for which the assessment is to 
be made, then of his income during the year ending on the said thirty- 
first day of March ; 


(c) authorising the Collector in any presidency-town to cause a 
‘special notice to be served on any person chaigeable under Part IV., 
inviting him to deliver or cause to be delivered to the Collector, within 
a time specified in the notice, a return, in a prescribed form accompany- 
ing the notice, of his income computed in the manner described in clause 
(6) of this sub-section. | 

(2) A return delivered under rules made under clause (6) or clause 
(c) of sub-section (1) must state the period during which the income has 
actually accreed ; and there must be added at the foot thereof a declar- 
ation that the income shown in the return is truly estimated on all the 
sources therein mentioned, that it has actually accrued whithin the 
period therein stated, and that the person making the return has no 
other source of income, 


(8) When a Collector authorised in that behalf by rules made under 
clause (8) or clause (c) of sub-section (1) has caused a notice to be pub- 
lished or served under those rules, he shall not include any person to 
whom the notice applies in any list: made under section 16, or serve a 
notice on him under section 17, antil the time specified in the notice 
publiehed or served under those rules has expired. 


(4) Rules made under this section shall be published in the official 
Gazette. 


Time and place of pay: 19. very amount specified as payable 
ment; in & list or notice prepared or served under 
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section 16 or section 17 shall be paid within the time, at. the plase, 
and to the person, mentioned in the liat or notice, | 


Lurstees, Agents, Managers, and Incapacitated Persons. 


20. A person being the trastee, guardian, curator, or committee 
Trustees, guardians, and! 8DY infant, married woman subject to the. 
committees of incapacitat- law of England, lunatic, or idiot, and having 
ed persons to be charged. the control of the property of the infant, 
married woman, lunatic, or idiot, whether the infant, married woman, 
lunatic, or idot resides in British India or not, shall, if the infant, marri- 
ed woman, lunatic, or idiot,is chargeable under Part IV., be chargeable 
under that Part in like mauner and to the same amount as the infant. 
would be chargeable if he were of full age, or the married woman if she 
were sole, or the lunatic oridiot if he were capable of acting for himself, 


21. Any person not resident in British India, whether a subject 
Non-residents to be Of Her Majesty or not, being in receipt, through 
charged in names of their an agent, of any income chargeable under Part 
agents. IV., shall be chargeable under that Part in 
the name of the agent in the like manner and to the like amount as he 
would be chargeable if he were resident in British India and in direct 


receipt of that income. 
92. Receivers or managers appointed by any Court in India, the. 

. Courts of Wards, the Administrators-General 
Pi aciste ial rte eT of Bengal, Madras, and Bombay, and the offi- 
trators-Generaland Official gia] Trustees, shall be chargeable under Part 


penne 1V.., in respect of all income officially in their 
possession or under their control which is liable to assessment under 
that Part. 
Power to retain duties 93. When a trastee, guardian, curator, 
charged on trustees, &c. committee, or agent, is, as such, assesged under. 
Part LY., : . 
or when a receiver or manager appointed as aforesaid,.a Court of 
Wards’ an Administrator-General, or an Official Trustee, is assessed 
under that Part in respect of income officially received, | 
| the person or Court so assessed may, from time to time, out of the 
money coming to his or its possession as Grustee, guardian, curstar, 
committee, or agent, or as receiver, manager, Court of Wards, Admi- ; 
nistrator-General, or Official Trustee, retain 60 much aa is sufficient to 


pay the amount of the assessment. 
Occupying Owners. 
94. (1) Where a buildicg: is osonpied by its owner, it shall be 
Provisions for tax on deemed a source of income within the meaning.. 
’ Ax om of this Act, and,:if liable to.be assessed under. 


ocoupying owners. . 
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this Act, shall be assessed at five-sixths of the grossannual rent at 
which it may reasonably be expected to let, and, in the case of a 
dwelling-house, may be expected to let unfurnished. 

(2) “Owner,” as used in this section with reference to a building, 
means the person who would be entitled to receive the rent of the build- 
ing if the building were let :to a tenant. 





CHAPTER Iv. 
REVISION oF ASSESSMENT. 
25. (1) Any person objecting to the amount at which he is assess- 
Petition to Collector ©, or denying his liability to be assessed, un- 
against asseasment under der Part IV., may apply by petition to the 
Saebe Collector to have the assessment reduced or 
cancelled. 

(2) The petition shall ordinarily be presented within the period 
specified in the notification prefixed to the list filed under section 16; 
or in the notice served under section 17 as the case may be. But the 
Collector may receive a petition after the expiration of that period if he ia 
satisfied that tae objector had sufficient cause for not presenting it with 
in that period. 

(3) The petition shall, as nearly as circumstances admit, be in the 
form contained in the third schedule to this Act, and the statements 
contained in the petition shall be verified by the petitioner or some 
other competent person in the manner required by Jaw for the veri- 
fication of plaints. 

26. The Collector shall fix a day and place for the hearing of the 

Hearing of petition. petition, and on the day and at the place go fix- 

; ed, or on the day and at the place, if any, to 

which he has adjourned the hearing, shali hear the petition, and pass 
such order thereon as he thinks fit. 

27. Subject to the control of the Local Government, the Commis. 

Petition to Commissioner sioner of the Division, on the petition of any 
for revision. person deeming himself aggrieved by an order 
ander section 12, sub-section (2), or section 26, shall, if the amount of 
the assessment to which the petition relates is two hundred and fifty 
rupees or upwards, and may in his discretion, if the amount of the 
assessment is less than two hundred and fifty rupees, call for the re- 
cord of the case, and pass such order thereon as he thinks fit. 

28. The Collector or Commissioner may, for the purpose of en- 

Power to summon wit- abling him to determine how the petitioner or 
res. 7 the company whioh he represents should be 
assessed, summon and enforce the attendance of witnesses and compell 
them to give evidence, and compel the production of documents, by 
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the same means, and, as far as possible, in the same nianner, ag is pro- 
vided in the case of a Civil Court by the Code of Civil Procedure: 

Provided that the Collector or Commissioner shall not call for any 
evidence except at the instance of the petitioner or in order to ascertain 
the correctness of facts al’eged by him. 





CHAPTER V. 
RECOVERY OF ABREARS OF Tax. 
29. The tax chargeable under this Act shall be payable at the 
time appointed in that behalf in or under this 
Act, or, if a time is not so appointed, then on 
the first day of June in each year, 

30. (1) In any case of default under this Act, the Collector, in his 

Mode and time of reco- discretion, may recover a sum not exceeding 
very. double the amount of the tax either as if it were 
an arrear of land-revenue or by any process enforceable for the reco- 
very of an arrear of any municipal tax or local rate imposed under any 
enactment for the time being iu force in any part of the territories ad- 
ministered by the Local Government to which he is subordinate, or 
may pass an order that a sum not exceeding double that amount shall 
be recovered from the defaulter : 

Provided that, where a person has presented a petition ander sec- 
tion 25, such sum shall not be recoverable from him nuless, within 
thirty days from the passing of the order on the petition, he fails to 
pay the amount, if any, required by that order. 

(2) The Local Government may direct by what authority any 
powers or duties incident under any sach enactment as aforesaid to the 
enforcement of any process for the recovery of a municipal tax or local 
rate shall be exercised or performed when that process in employed 
under sub-section (1) for the recovery of the tax chargeable under 
this Act. 

(8) An order passed by the Collector under sub-section (1) shall 
have the force of a decree of a Civil Court in a suit in which the Govern- 
ment is the plaintiff and the defaulter is the defendant ; and the order 
may be enforced in manner provided by the Code of Civil Procedure 
for the enforcement of decrees for money ; and the procedure under 
the said Code in respect of the following matters, namely,— 

(a) sales in execution of decrees, 

(b) arrest in execation of decrees for money, 

(c) execution of decrees by imprisonment, 

(d) claims to attached property,and = 

(e) execution of decreés out of the jurisdiction of the Courts by 
which they were passed, 

mu 131 


Tax when payable. 
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shall apply to every execution issued for levying the sum mentioned 
in the order ; save that all the powers and duties conferred andrim- 
posed by the said Code upon the Conrt shall be exercised and dischar- 
ged by the Collector, by whom the order has been made or to whom @ 
copy thereof has been sent for execution according to the provisions 
of the said Code, sections 228 and 224. 

(4) The Local Government may direct, with respect to any specified 
area, that the tax chargeable under this Act shall be recovered therein 
witb, and as an addition to, any municipal tax or local rate by the same. 
person and in the same manner as the municipal tax or local rate is re- 
covered. 

(5) No proceedings for the recovery of any sum payable under this 
Act shall be commenced after the expiration of three months from the 
last day of the year in respect of which the sum is payable, 

: 2 
CHAPTER VI. 
SUPPLEMENTAL PROVISIONS. 
Composition. 
31. (1) Ifa company or person desires to compound for the tax 
Agreements for composi. assessable under Part II. or Part IV. as the 
tion. case may be, the Collector may, subject to such 
rules as may be prescribed in this behalf, agree with the company or 
person for a composition for the tax on such terms and for such period 
as he thinks fit. 

(2) The agreement shall provide for the pax nent, in each year of 
the period comprised in the agreement, of the amount of the composi- 
tion ; and that amount shall be recoverable in the same manner and by 
the same means as any other assessment made under Part II, or Part 
IV as the case may be. 

Receipts. 
32. When any money is paid under this Act to the Collector, or 
Receipts and their con- 18 recovered thereunder by him, he shall give 
tents. a receipt for the same, specifying— 

(a) the date of the payment or recovery of the money ; 

(6) the amount paid or recovered ; 

(c) the person who was liable to the tax, and the source or sources 
of income in respect of which the tax was payable ; 

(d) the year or part of the year for which the tax was payable ; 

(e) the place or places, district or districts, where the income ac- 
crues ; and 

(f) auch other particulars, if any, as may be prescribed..; 
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Amendment of Assessment. 

, 88. Ifa company or person assessed under Part II. or Part IV. 
ceases to carry on the trade or business in res- 
pect whereof the assessment was made, or if 
any such person dies or becomes insolvent before the end of the year 
for which the assessment was made, or if any such company or person 
is, from any other specific cause, deprived of or loses the income on 
which the assessment was made, then the company or person, or its or 
his representative in interest, may apply to the Collector during or with- 
in three months after the end of the year, and the Collector, on proof 
to his satisfaction of any such cause as aforesaid, shall amend the assess- 
ment as the case may require, and refand such sum, if any, as has been 
overpaid. 


Amendment of assessment. 


Penalties. 
Failure to make 


ments or deliver eae 34. (1) If a person fails— 
or statements, 


(a) to deduct and pay any tax as required by section 8, sub-section 
(1), or section 13, sub-section (1), or 
(6) to deliver or cause to be delivered to the Collector in due time 
the return or statement mentioned in section 10 or section 11, or 
(c) to produce, or cause to be produced, on or before the date men- 
tioned in a notice under section 12, such accounts as are referred toin 
the notice, 
he shall, on conviction before a Magistrate, be punishable with fine 
which may extend to ten rupees for every day during which the default 
cc atinues. 
(2) The Commissioner of the Division may remit wholly or in part 
apy fine imposed under this section. 
35. if a person makes a statement in a declaration mentioned in 
Faise statement in de Section 18, sub-section (2), which is false, and 
claration. - which he either knows or believes to be false, 
or does not believe to be trae, he shall be deemed to have committed 
the offence described in section 177 of the Indian Penal Code. 
36. <A person shall not be proceeded against for an offence under 
Prosecution to be at in- Section 34 or section 35, except at the instance 
stance of Collector. of the Collector. 
37. Any proceeding under,section 12 or Chapter [V. of this Act 
shall be deemed to bea “judicial proceeding” 
Penal Code ens ge within the meaning of sections 193 and 298 of 
ceedings. the Indian Penal Code. 


Power to make Rules. 


38. (1) The Governor-General in Council 


Power Lo make rules. may make roles consistent with this Act for 
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ascertaining and determining income liable to assessment, for prevent- 
ing the disclosure of particulars contained in' documents delivered or 
produced with respect to assessmenta ander Part IV., and generally for 
carrying out the purposes of this Act, and may delegate to # Loc#l 
Government the power to make such rales so far as regards the terri- 
tories subject to that Government. 

(2) lo making a role for preventing the disclosure of any particu- 
lars referred to in sub-section (1), the Governor-General in Council 
may direct that a public servant committing a breach of the rule shall 
be deemed to have committed an offence under section 166 of the Indian 
Penal Code. 

(3) But a person committing any such offence shall not be liable to 
be prosecuted therefor without the previous sanction of the Local 
Government. 

(4) Rules made under this section shall be published in the official 
Gazette. 

Miscellaneous. . 
eet 39. No suit shall lie in any Civil Court 
Bar of suita in Civil Court. ‘ : 
to set acide or modify any assessment made 
under this Act. 


40. All or any of the powers and duties conferred and imposed 
Exercise of powers of by this Act on a Collector or on a Commis- 
Collector and Commis- gijoner of Division may be exercised and per- 
pai formed by such other officer or person as the 
Local Government appoints in this behalf. 
41. An officer or person exercising all or any of the powers of a 
Obligation to furnish in- Collector under this Act may, by notice, require 
formation respecting lod- any person to furnish a list, in the prescribed 
Bore Rat enim eee form, containing, to the best of his belief,— 


(a) the name of every inmate or lodger resident in any house used 
by him as a dwelling-house or let by him in lodgings ; | 

(b) the name of every other person receiving salary or emolu- 
ments amounting to forty-one rupees ten annas and eight pies per men- 
sem, or five hundred rupees per annum, or upwards, employed in his 
service, whether resident in any such house as aforesaid or not ; and 

(c) the place of residence of such of those persons as are not resi- 
dent in any such house, and of any inmate or lodger in any such house 
who has a place of residence elsewhere at which he is liable under this 
Act to be assessed, and who desires to be assessed at that place. 


Trustees and agents to far- 42. An officer or person exercising all 


nish information as to beni- : . 
ficiaries and principale. or any of the powers aforesaid may, by notice, 
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require any person whom he has reason to believe to be a truatee, 
guardian, curator, committee, or agent, to deliver or cause to be deli- 
vered a statement of the names of the persons for or of whom he is 
trustee, guardian, curator, committee, or agent. 


48. An officer or person exercising all or any of the said powers 
_ Trostees, &o., tofarnish may, by notice, require a trustee, guardian, 
information as to income. curator, committee, or agent, ora receiver or 
manager appointed by any Court in India, or a Court of Wards, Ad- 
ministrator-General, or Official Trustee, to farnish such returns of in- 
come liable to asseesment under Part 1V. as may be prescribed. 


44, An officer or person exercising all or any of the said powers 
Obligation to furnish may, at the instance of any person respecting 
other information. whose assessment or the amount thereof any 
doubt exists, require any person to furnish such information as he 
deems to be necessary for the purpose of ascertaining facts relevaut 
to the assessment or its amount. 
45. A person required to furnish any information under section 
Sections 176 and 177 of 41, Section 42, section 48, or section 44, shall 
Penal Code to apply tore- be legally bound to furnish the same in such 
quisitions for information. yanner and within such time as may be speci- 
fied in the requisition for the information. 


46. (1) A notice under this Act may be served on the person 
therein named either by a prepaid letter ad- 
dressed to the person and registered under 
Part III. of the Indian Post Office Act, 1866, or by the delivery or ten- 
der to him of a copy of the notice. 

(2) If a notice is served by registered letter, it shall be presumed 
to have been served at the time when the letter would be delivered in 
the ordinary course of post, and proof that the letter was properly ad- 
dressed and put into the post shall be sufficient to raise the presumption 
that the notice was duly served at that time. 

(8) If the notice is to be served otherwise than by registered letter, 
the service shall, whenever it may be practicable, be on the person 
named in the notice, or, in the case of a firm, on some member thereof, 
or, in the case of a Hindu undivided family, on the manager of the 
joint estate of the family. 

(4) But when the person, member, or manager, cannot be found, 
the service may be made on any adult male member of his family re- 
siding with him ; and if no such adult male member can be found, the 
serving officer shall fix the copy of the notice on the onterdoor of the 
house in which the person, firm, or family therein named, ordiaarily re- 
sides or carries on business. 


Service of wotices. 
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47. (1) Whens company or firm has several-places of business 
Power to declare princi- in territories subject to different Local Govern- 
pel place of business or ments, the Governor-General in Connoil nay 
aeeeeor declare which of those places shall, for the pur- 
poses of this Act, be deemed to be the principal place of business. 


(2) When a company or firm has several places of business in the 
territories subject to a single Local Government, that Government may 
declare which of them shall, for the purposes of this Act, be deemed to 
be the principal place of business. | 

(3) When a person has several places, of residence in territories 
subject to different Local Governments, the Governor-General in 
Council may declare which of those places shall, for the purposes of this 
Act, be deemed to be his residence. 

(4) When 8 person has several places of residence in the territories 
subject to a single Local Government, that Government may declare 
which of those places shall, for une paposes of this Act, be Gsemec to be 
his residence. 

(5) The powers given by this section cay be delegated to, and exer- 
cised by such officers as the Governor-General in Council or the Local 
Government, as the case may be, appoints in this behalf. 


48. Where a person is in respect of any period liable to the tax 
Saving in favour of pay- under this Act, he shall not, in respect of that 
ers of pandhari and capi- period, be assessed to the pandbari-tax levied 
eanOn eee in the Central Provinces under Act XIV of 
1867, or to the capitation-tax, or the land-rat. in lien thereof, levied 
in Lower* Burma under the Burma Land and Revenue Act, 1876. 
49. Every person deducting, retaining, or paying any tax in pur- 
. snance of this Act or of any arrangement under 
section 9, sub-section (2), in respect of income 
belonging to another person, is hereby indemnified for the deduction, 
retention, or payment thereof. 


Indemnity. 


Powers exercisable from ~ §0. All powers conferred by, or confer- 
time to time. rable under, this Act may be exercised from 
time to time as occasion requires. 


# See Act XX. of 1886, sec. 4. 
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THE FIRST SCHEDULE. 


Enactuunts Reprabep. 
(See Section 2.) 
Acts of tae Governor-General in Council. 





Namber and year. 





Short title. Extent of repeal. 





Act No. II of 1878. | The Northern India License | So much as has not 


Act, 1878, been repealed, . 
Act No. VI of 1880,| The Indian License Acts Am-{ The whole. 
endment Act, 1880. 





Acts of tag Governor-or Fort St. George 1x Councit, 


aR 


Short title. ! Extent of repeal, 


Number and year. 
Act No, III of 1878. | The Madras License Act, 1878. [So much as bas not 
been repealed. 





Act No. III of 1880.| An Act to amend Madras Act | The whole. 


III of 1878 as amended by 
Act VI of 1880. | 


Acr or tHe Governor or Bomsay Nn CouUNcin. 


—— ne een en NT Te NR At OA LCC eC A A ne aerate me In ae 


Short title. Extent of repeal. 


Namber and year, 











ene ee emamenenaiient 





—— 


The Bombay License Act, 1878. 


ae 
ean ae a 


Act No. III of 1878. 





So much as has not 
been repealed. 














Acr of THE Lisurenanr-Governor oF Benga In CouNclL. 





Number and year. Short title. Extent of repeal. 





The whole, 





Act No. II of 1880. 





The Bengal License Act, 1880. 


onan 
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Sovseces or Income anp Rares or tax. 
(See section 4.) 











First CoLumy. Seconp Co.umn. 








Source of Income, | Rate of Tax. 





PART I. 
SALARIES AND PENSIONS. 


1. Any salary, annuity, pension, ) 
or gratuity paid in British India to 
or on behalf of any person residing 
in British India or serving on board 
asbip plying to or from British 
Tadiann ae whether on account (a) If the income amounts to Rs. 
of himself or another person. ,000 per annum or Rupees 166-10-8 

2, Any salary, annuity, pension, | Per Mensem, or upwards—five pies 
or gratuity paid by the Govern- rin Barend al 
ment, or by & local authority esta- (b) Lf the sone “7 
blished in the exercise of the powers | 2,000 per annum or ia. : 
of the Governor-General in Council | ™e28em - four piesin the rupee. 
in that behalf, to or on behalf of a | 
British subject within the domini- 
ons of a Prince or State in India in | 
alliance with Her Majesty. 3 








PART II. 
Prorits oF CoMPANIES. 


( Five pies in the rupee on the 
whole of the nett profits made in 
British India by the Company during 
the year ending on the day on which 
| the Company’s accounts have been 





last made up, or, if the company’s 

accounts have not been made up 
Profits of acompany ... «» 4 within the year ending on the thirty- 
firat day of March inthe year imme- 
diately preceding that for which the 
assessment is to be made, then on 
the whole of the nett profits so made. 
during the year ending on the said 
| thirty-first day of March. 
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SECOND SCHEDULE—(continue 2.) | 


nn niniimimmemmemmesmamsemmmeme mec seeeee essere 


First Cotvumn, | Seconp CoLumn. 





Source of Income. | Rate of Tax. 





PART III. 
IntTEREST ON SECURITIES. 


Interests becoming due on or) 
after the first day of April 1886 
nd payable in British India, on— 

: ‘y(a) promissory notes, debentures, 
k, or other securities of the Gov- 
rnment of India (including secu- 
rities of the Government of India 
whereon interest is payable out of 


Five pies in the rupee on such in- 
terest, unless the owner of the secu- 
rity produces a certificate signed by 
the Collector that his annual income 


Di ; from all sources is less than Rs 500 
British India by draft on any place in which case no deduction shall be 
“British India), or 


made from the interest, or unless he 
+ (6) bonds or debentures charged produces a like certificate that hisin- 
ry the Imperial Parliament on the 


avenues of India, or come from all sources is leas than Rs. 
»  (c) debentures ‘or other securi- rae nae ial sa Ag rate shail be 
ties for money issued by or on be- P ee 
half of a local authority or com- 
pany. J 


—_-———- 


PART IV. 


OrHerR Sources oF Income, 


chee ePIC IT AACA ALESIS a reryen gegen Raa NNER ned 
. = ——m) 





First CoLUMN. Seconp CoLumn. 





Source of In- 
come. 


nas 


Rates of Tax. 





Any source of (a) If the annual income is assessed at— 
income not in- 
cluded in Part| not lessthan Res. 500 but less than Rs. 750, the tax shall be Rs. 10 
16 


I. Part II, or ” ” 750 7) » 1,000 9 ” 
Part III. of thie ” ” 1,000 3 9 1,250 ” ” 20 
echedule. a8 a9 1,250 33 »» 1,500 ”% » 2 
r », 1,500 . »» 1,750 - » 85 
1,750 


) 4) ” x9 My ] 43 
(b) If the annual income is assessed at Re. 2,000 or upwards— 


five pies in the rupee on the income. 


cnn ng eA A AC A A eA, 


u 132 
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THE THIRD SCHEDULE. 
Fors or Petition. 
(See Section 25.) 


To re CoLLEcToR or 
The day of 18 
The petition of A. B, of 
Suewere as follows— 
1,—Under Act No. II of 1886, your petitioner has heen assessed in 
the sum of rupees for the year commencing the first day of 
April 18 
2.—-Y our petitioner's income and profits accruing and arising from [here: 
specifiy petitioner's trade or other source or sources of income or profits, and the 
place or places at which such income or profits accrue or arise] for the year 
ending the day of last were 
rupees (as will appear from the documents of which a list is presented bed 
with*}. is. 
3.—Such income and profits actually accrued and arose during a period 
of months and days [here state the exact number of months 
and days in which the income and profits accrued and arose. | 
4.—Dauring the said year your petitioner had no other income or profite. 
Your petitioner therefore prays that he may be assessed accordingly 
[or that he may be declared not to be chargeable under the said Act]. 
(Signed) A. B. 
_ Form of Vertficaiton. 
J, 4. B., the petitioner named in the above petition, do declare that 


what is stated therein is true to the best of my information and belief. 
(Signed) A. B. 


# The words are to be inserted if the petitioner relies on documents. The list, is 
the petitioner 80 wishes, may be presented in sealed envelope. 
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PROPERTY IN LAND.- 





PERMANENT ASSESSMENT. 





REGULATION XXV. OF 1809. 


Passep on THE 13TH Juty 1802. 


A Regulation for declaring the proprietary Right of Lands to be vested 
in individual persone, and for defining the Rights of such 
persons, under a permanent assessment of the Land 
Revenue in the British Territories subject to the 
Presidency of Fort St. George. 


Wuerzas it is known to the zemindars, merassydars, ryote, and 
cultivators of land in the territories subject to the Government of Fort 
St. George, that, from the earliest until the present period of time, the 
public assessment of the Jand-revenue has never been fixed ; but that, 
according to the practice of Asiatic Governments, the assessment of the 
Jand-revenue has fluctuated without any fixed principles for the deter- 
mination of the amount, and without any security to the zemindars or 
other persons for the continuance of a moderate Jand-tax ; that, on the 
contrary, frequent inquiries have been instituted by the ruling Power, 
whether Hindoo or Mahomedan, for the purpose of angmenting the as- 
sessment of the land-revenue ; that it has been customary to regulate 
such augmentations by the inquiries and opinions of the local officers 
appointed by the ruling Power for the time being : and that in the 
attainment of an increased revenue on such foundations, it has been | 
usual for the Government to deprive the zemindars, and to appoint 
persons on its own behalf to the management of the zemindaries, there--. 
by reserving to the ruling Power the implied right, and the actaal ex- 
ercise of the proprietary possession of all lands whatever ; and whereas | 
+t is obvious to the said gemindars, merassydara, ryota, and cultivators | 
of land that such a mode of administration must be injarious to the per- 
manent prosperity of the country by obstracting the progress of agri- 
culture, population and wealth, and destractive of the comfort of indi- 
vidual persons by diminishing the security of personal freedom and of 
private property ; wherefore, the British Government, impressed with 
a deep sense of the injaries arising to the State and to ite subjecta from 
tlieoperation of euch principles, has resolved to remove from its admiuig- 
_ tration go fruitful a source of uncertainty and disquietade, to grant to 


PERMANENT ASSESSMENT. [Secs. 2 & 3. 
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semindars and other landholders, their heirs and successors, a perma- 
nent property in their land in all time to come, and to fix for ever a 
moderate assessment of public revenue on such lands, the amount <£ 
which shall never be liable to be increased under any circumstances. 


- Notes. 

This Regulation is declared to apply to the whole of the Madras Pre- 
sidency except the Scheduled Districts,—Act No. XV of 1874. 

There is nothing in the Regulation relating to the permanent settle- 
ment showing an intention to affect rights of propérty in existence at the 
period of the Regulation being passed.—3 M. H.C. B., 153, 

On the death of the holder of an unsettled Polliem, his eldest widow 
claimed to succeed. The Collector, as Agent to the Court of Wards, took 
possession and contended that the Government had the right to nominuate*”¢! 
@ successor as each Poligar took only a life’estate. The Civil Jadge was ofthe 
opinion that he had no jurisdiction to try the suit as the Government hegeay 
_absolute power to nominate a successor on each lapse in an unsettled Pollier < 
Held that this was not so, The Polliem in question, although not held unde, } 
a Sanad, is an ancestral hereditary estate which had devolved through 
several generations in the ordinary course of legal succession, and the grant 
of a Sanad under this Regulation is not indispensable, except for the pur- 
pose of making the assessment permanent.— Revenue Register, p. 199 of 1871. 


2. 1n conformity to these principles, an assessment shall be fixed 
on all lands liable to pay revenue to the Gov- 
ernment ; and in consequence of such assess- 
ment, the proprietary right of the soil shall be- 
come vested in the zemindars or other proprie- 
tors of land, and in their heirs and iawful suc- 
cessors for ever. 

_ 3 Where the conditions of the permanent assessment of the re- 
= venue may have been adjusted, a sunnud-:- 


" 


_An assessment to be fix- 
ed on all lands liable to 
the payment of revenue, 
and the proprietary right 
in the soil to be vested iu 
the semindars and their 
lawful heirs. 


‘Deeds of permanent pro- 
perty specifying the condi- 
tions of tenure tobe grant- 
ed.to all proprietors of land 
who are to execute corres- 
pondent cabooleats, and in 
cases of disputed assess- 
ment, Pi paler idap to be 
grounded on the conditions 
8O Bp ° . 


milkeut-istimrar, or deed of permanent pro- 
perty, shall be granted on the part of the 
British Government to all persons being, or 
constituted to be, zemindars or proprietors of 
land.; and each zemindar or proprietor of land 
shall execute and deliver to the Collector of 
the district a correspondent cabooleat. The said 


eunnuds and cabooleats shall contain the conditions and articles of 
tenure by which the lands shall be held. In all cases of disputed assess- 
ment, reference shall be had to the sunnuds and cabooleats, and judg- 
ment shall be given by the Courts of Judicature in conformity to the 
conditions under which the agreement may have been formed in each 
perticular case. | 
| Notes 


f ‘Regulation XXV of 1802, sec., 3, imposes restrictions on slienations 


only to secure the interests of the public revenue, and under it the 
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dar has no power to disturb grants otherwise valid made by his, pre- 








zem r, or titles to inams acquired by prescription. An inam, existing 
Goodler grant made in 1811, became in 1863 the subject of arrangement bet- 
ungen the zemindar, who had succeeded the grantor in the zemindari and the 


wegamdars. This resulted in what was either a confirmation of the original 
nyrant on terms more favourable to the zemindar, or a new grant of an setate 
7 Ad all respects, save as to the rent, similar to the previously existing estate, 
/ which was a tenancy in prepetuity. Toa suit brought by certain mortgagees 
against the inamdars, to enforce mortgage rights existing since 1842, the 
defence was made that possession taken of the inam lands by the Collector 
in 1845 had determined the original inam rights therein, as well as the lien 
of the mortgagees. The present zemindar, son and successor of the grantor 
_ of 1863, now claiming that he had determined the tenancy by a notice to 
- quit :—Held, that the above did not operate as an estoppel as between the 
. plaintiff and the inamdars, the zemindar not having been a party to the 
“ Ait, but was only an admission, and not conclusive :—Held, also, that the 
mpocy was not determinable by such notice,—I. L. R., 9 Madr. 307, 
rf Grant by Sunnud-i-Milkent Istimrar is conclusive and the Court can- 
) 


investigate a claim against such sunnud.—l 8. D. 20. 
: { 4. The Government having reserved to itself the entire exercise 
of its discretion in continuing or abolishing, 


Br srrey sealant a temporarily or permanently, the articles of re- 


serves to itself the right yenue included, according to the custom and 


sme. The leadtax te be practice of the country, under the several heads 


permanently fixed exclu- of sult, and saltpetre—of the sayar, or duties by 
ene sea or land—of the Abkari, or tax on the sale 


of spirituous liquors and intoxicating drugs—of the excise on articles 
of consumption—of all taxes personal and professional, as well as those 
derived from markets, fairs, or bazaars—of Jakhiraj lands (or lands ex- 
empt from the payment of public revenue), and of all other Jands pay- 
ing only favourable quit-rents—the permanent assessment of the lands 
tax shall be made exclusively of the said articles now recited. 


Notes. 

The right of collecting the muhtarafa or trade-tax from Artisans in his 
zemindari has not been delegated by Government to the zemindar of Carvait- 
nager and cannot be legally exercised by his assignees, Quasre: Whether it 
was competent for Government to delegate the collection of the Muhtarafa 
¢o zemindars for their own use.—I. L. B., 9 Madr, 14. 


Inams situated in zemindary eatates not included in the assets on which 
the permanent Peishcush was fixed and the reversionary claims to which are 
reserved to Government under this section, will be disposed of on tie same 
principles as have been laid down for the treatment of similar Inams in the 
Government Talaqs.— See Cir. Ord. No. 118, para 23. 

Resumed or relinquished Inams in zemindaries may be made over to 
the semindar with hia consent and with an addition to the Peishcush or | 


quit-rent of two-thirds of the full assessment.—See Cir. Ord, No. 131, para 1. 
A Zemindar claimed a right to collect “Roccadayam payable by the. 


Palapullaidy ¢. ¢., painters of cloth and Chetties of Comangalam ;” that 
the tax tae one of those exclusively of which, it was declared in Reg. XXV. 
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of 1802, sec, 4, that the permanent assessment should be made, As it way 
tax “which in conformity with the established and universal principles \ 
the permanent settlement was:to be excluded’ from assessment, the Cow 
could not recognize any right in the Zemindar to levy it.”—~1 8, D. 139, 


5. The Government having charged itself generally with the. 


The expense of the police maintenance and support of such establish- | 


establishment to be borne ments as may be requisite in the several pro- 
ee vinces, cities, and towns, for the better keeping 


fore appropriated to this of the police, no lands shall be considered, as 
purpose to be resamed. heretofore, to be holden on the condition of 
performing police duties, unless the same shall be specially provided 
for in the suonud-i-milkent-istimrar ; and all lands or russooms here- ; 
tofore appointed to the support of the police establishments shall be” 
disposed of in such manner as the Government may think fit. Pi 

Notes. 

By section 31, Reg. ITI of 18038, Collectors should collect the assessmen. 
that may be ordered to be levied for the payment of the department of Police. | 
Tho following are the rules for the disposai of Police Inams.—Grants by former , 
Governments in remuneration for services wholly or partially discontinued 
in the Revenue and Police departments are of two classes. First, those which 
being no longer required after the introduction of British rule have since 
been commuted into personal allowance in land or money. Secondly, Inams 
etfli eoutinued on condition of performing certain services which are 
either seldom rendered, or cannot be made available for any useful public 


Treatment of those of first class.—Inams granted in lieu of lands and 
rivileges resumed and offices entirely discontinued, such as the Deshmuk, 
hpandi and other offices will be treated as subsistence grants. If here- 
ditary, they will be disposed of according to paragraph 5 of Cir. Order 118; 
but if: limited for life, they will be treated acco Jingly. 

_ Lreatment of those of second class.—Inams enjoyed for services in the 
Revenue or Police Departments, which are seldom rendered, or which it is 
desirable to discontinue, will be confirmed to the holders as freeholds, subject 
to the payment of a quit-rent not exceeding the highest rate provided for 
pereonal.Iname; This quit-rent will be charged in commutation both of the 
service discontinued and of the reversionary interest possessed by Govern- 
ment in the Inam. The rate and mode of commutation will be determined 
on ®& consideration of the nature of the service and the circumstances attend- 
ing it in each district.—See Cir, Ord. No. 118, paras, 18, 19 & 20, 

- -§.. The land-holders shall regularly pay in all seasons, in the 

The ‘awount of assess. Current coin of their respective provinces, the 
ment:to be regularly paid. amount of the permanent assessment fixed on 

No remission of revenne their lands ; the remission of revenue which 

to be allowed, and th : : 
eiaue ety ‘of Tnuthelder, 288 occasionally been granted according to the 
answerable for the conse- custom of the country on account of drought, 
quences of failure. inundation, or other calamity of the season, 
shall cease'dnd never be revived ; and. where landholders may fail to 
discharge their pesuniary engagements, their property shall be answer- 
able for the consequence of such failure, 


it 







. Where such failare may occur, the peraongl property of.land-. 
. Aveir personal property holders shall, in the first instance, be attached, 
# bo attached in the first and ultimately their lands shall be liable'to be 
wees sold and tranaferred from them for ever, if 
necessary, for the payment of the public revenue. 


§. Proprietors of land shall be at free liberty to transfer, without 
Proprietors of land to the previous consent of the Government, or of 
he at liberty to transfer any other authority, to whomever they may 
18 nari ae oe ‘ait of think proper, by sale, gift, or otherwise, their 
aeir xemindaries. proprietary right in the whole, or in any part 
f their zemindaries ; such transfers of land shall be valid, and shall be 
espected by the Qourts of Judicature and by the officers of Govern- 
; provided they shall not be repugnant to the Mahomedan or 0 
| caida uae whlak the Hindoo laws, or to the regulationa of the 
h transfer is to be British Government. But unless such gale, 
ja gift or transfer shall have been regularly re- 
ristered at the office of the Collector, and unless the public assessment 
shall have been previously determined and fixed on such separated 
portions of land by the Collector, such sale, gift, or transfer shall be of 
no legal force or effect, nor shall such transaction exempt a zemindaer 
from the payment of any part of the public land-tax assessed on the 
entire zemindari previously to such transfer, butthe whole zemindary 
shall continue to be answerable for the total land tax, in the same 
manner as if no such transaction had occurred. 
Notes. 


i ion strictly restrains the alienation of proprietary rights 
een ae therein srovided, and invalidates a disposal or transfer 
ai guch rights as against the Government and the heirs and successors of 
ag proprietor making the disposal or transfer.—1 M, H. 0. R., 141, . 
“Where a Zemindar granted part of his Zemindary absolutely and died 
and the grantee was then dispossessed by a purchaser from his successor, 
3+ was held that as the conditions specified in this section had not been ob- 
© ved by the former Zemindar, the grant was voidable on the determination 
i his interest, and that consequently the dispossession was legal.—1 M. H. 

. B., 148. . 
. No action will lie against a vendor alone to compel him to procure the 
tranafer by the Revenue authorities to the name of the veudee of the regia- 
tration of the property sold.—3 M. H.C. B., 134. 
Where a Zemindar alienated a portion of the Zemindary and the terms 
of this Regulation were not complied with, it was held that the elienation 
: was invalid against the grandson of the Zemiodar but that @ suit by the 
' grandson would be barred after 12 years from the alienation —3 M. H.C. 
B., 5. . 
are at liberty to transfer and sub-divide and the Collectors 
are Rad aiagaieene flee with the provisions of this Regulation to register 
such transfers and sub-assess such portions, provided they are not “% gaan 
- +h Hind» or Mahomedan law or any existing law.—3 M, H. 0. B,, 36. 
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A permanent lease of a village in a Muttah by the Muttahdar is not 
invalidated by this section, although the lease has not been registered.— 
4M. H.C, R., 396, (1M. H. O. R., 148 overruled.) 

A perpetual or permanent lease at a low fixed rent made by a Zemindar 
who obtained the Zemindari by self-acquisition, is binding upon his suc- 
cessors, although the instrument was not registered under this section. It 
would Sea be otherwise if the Zemindari was ancestral property.— 
4M. H, C. B., 463. : 

The right to assign or sublet is as well-established an incident of ten- 
ancy at a rent for a determinate period when the contract of letting is silent 
on the subject, as it is of an estate for life or of inheritance, and there i 
nothing in the nature of the conditions attached to a zemindari estate whic} 
renders an assignment of a lease of such estate an exception to the genera 
rule.—5 M. H. C. B., 227. 

Mootah, not being an ancient Zemindary, is divisible. 1853, Sad 
Rep.s 217. A Mootah purchased by a Zemindar is divisible. 1858, Sad! 

p., 74, | 

Vanithums, part of an ancient Zemindary which had been forfeited 
rebellion, were subsequently conferred by Government on the Zemindar 
Mainachy for good conduct. Held that the property was impartible.—185 
Sadr. Reports, 74. 

A Zemi :dary granted by Government to a party and continued to hi - 
eldest son, but withont any Sunnud-i-Milkeut Istimrar, is not divisible. 
blag . Zemindary ia not divisible, the net procuce is also not divisible. 
-—1 8, D., 141. 

A village severed by the Commissioners appointed to fix the permanent 
assessment from a Zemindary and granted to the mother and widow of a 
former Zemindar for life, reverts to the Zemindary notwithstanding that 
the Sunnud-i-Milkeut was absolute in its terms,—~2 S. D.,80. 

Alienations of parts of their estates by Zewindars must be strictly 
within Reg. XXV of 1802 or they will be inoperative.—1856, Sadr. Re- 
ports, 173. 

A Zemindar may grant part of the estate in teerva mocassa tenure. 
Reg. XXV of 1802 was intended to defeat improper alienations to the 

rejudice of the rights of Governmert or the successor to the estate. It 
ollows that such alienations are voidable only on the determination of the 
jaterest of the person who makes them.—1 S. D., 284, 

Alienation of a portion of a Zemindary held under Istimrar Sunnud by 
a Zemindar to his illegitimate son to the extent of 29 out of 2,033 villages, 
annual income of 2,971 rupees out of four lacs a year, was upheld, —1849, 
Sadr. Reports, 102. 


9. Where a part of a zemindary may be sold for the liquidation 
riz usuicala acataie. of arrear of the public assessment, or for the 
cessary to be furnishedin S&tisfaction of a decree of a Court of Judicature, 
pralesar dd part of beast or where part of a zemindary may be trans- 
rank ®. coparane &8" ferred by sale, gift, or otherwise, the zemindar 
Oe as or land-holder shall furnish to the Collector 
Pinaary ae we eee true and correct accounts of the entire zemind- 
be separated is tobe re- ary, and of the portion of the zemindary abont 
ee to be separated, for a period of time not less 


than the three years preceding such aale or transfer, id order thet the. 
due proportion vf the public revenue may be fixed thereon. The. ageage- 
ment to be fixed in this case ou the separated lands shall always beer 
the same proportion to the actual value of the separated portion ag the 
total permanent jumma on the semindary bears to the actual value 
of the whole zemindary. | ~s 

10.—[ Repealed by Madras Act II, of 1869.) 

11. The semindars or landholders shall sapport the regular and 

Rovolae wauber eh ese established number of curnums in the several 
noms tobe keptup tobe villages of their respective zemindaries. The 
oe by the semin- cornums shall be appointed from time to time 

b ossesile Gains dve by the zemindars, and shall obey all legal 
senpenne-of the: Contk. orders issued by them ; but the curnums shall 
ae Aer ae proceeded 80t be liable to be removed from their offices, 
against in cases of com- except by the sentence of a Coart of Judica- 
paint. ture. Where a zemindar, or his underfarmers, 
tenants, or ryots, may have cause of complaint against a curnam for 
breach of his duty, such zemindar shall be free to institute a suit in the 
Adawlat of the gillah for the purpose of bringing such curoum to trial 
and punishment ; but where a zemiodur may deprive acurnum of his 

a een eee office without such previous regular process, 
appointing a successor to the semindur shall be liable to make such 
a cornam who may be gatisfaction for the injury as the Adawlut of 
mama cncaas the gillah may decree, Where a curnum may 
be dismissed from his office by the sentence of a Court of Judicature, 
the zemindar shall in the first instance select a successor from the 
family of the last incambent, provided any member of that family be 
found capable of performing the duty of curnum ; bat where no mem- 
ber of the family may be capable of discharging the duty of cornum, in 
that case the zemindar shall exercise his discretion in the a>puintment 
ofa proper person. ‘The name of the person appointed to succeed to 
the office of carnum shall be reported to the Oullector of the aillah 
by the zemindar. 

Note. 

A suit by a zemindar for the dismissal of zomindari karnam cannot 
be entertained by a District Mansif, The Subordinate Court, and the 
District Court where there is no Subordinate Court, is the tribunal that haa 
taken the place of the Court of Adawlut of 1802.—I. L. R., 12 Madr, 188, 

12. Itshall not be competent to proprietors of lang to appro- 

No part of an 5 cuate priate apy part of a landed estate permanently 
Permanent) pn tease, assessed to religious or charitable, or to any 
edger gp oe as calle other purposes by which it may be intended : 
tax. to,exempt such lands from bearing their por- 
tion of the public tax ; nor shall it be competent to a proprietor of 
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and to resume lands, or to fiz a new assessment’ on lands which may 

Neither can lands allot- be allotted (at the time when duch proprietor 
ae ada ei divert- may become possessed of the estate in which 
without fecsarearl Pt Gov. lands are situated) to religious or to charita- 
ernment. ble purposes under the denominations of 
Devasthan or Devadayam, of Brahmadayam or Agraharam, of Yau- 
mia Jeevadan or Muddad Mash, or Peeran, Fuckeran, or any other 
description of exempted lands described under the general term of 
lakbiraj, unless the consent of the Government shall have been previ- 
ously obtained for that purpose. 

Note. 

The purchaser at 9 revenue sale is prima facie entitled to claim the 
faisal rate of rent.—I. L. R., 13 Madr. 479. 

13. Where the consent of the Governmenty may have been ob- 
| _ tained to a particular appropriation of the 
tained the pecenlin oe lands above described, the proprietor of the 
gach lands to be paidas estate in which such lands are situated shall 

y the Collector. ‘ 

pay such assessment of revenue as may be 
fixed on the said lands by the Collector of the zillah. 


14. Zemindars or landholders shall enter into engagements with 
Zemindars to enter into their ryots fora rent, either in money or in 
engagements with their kind, and shall within a reasonable period of 
et alg ite semi time grant to each ryot a patta or cowle, defin- 
for rents. ing the amount to be paid by him, and explain- 
ing every condition of the engagement. An the sai 1 semindars or land- 
holders shall grant regular receipts to the ryots for discharges in money 
or in kind made by the ryots on account of the semindars. Where a 
pom e arene -geminder after the expiration of a reasonable 
give such puttahs or re- period of time from the execution of his kabuly- 
Se ee be sued at may neglect or refuse to comply with the 
hea demand of his under-farmersor ryots for the 
pattas or receipts above mentioned, such semindar shall be liable to 
be sued in the Adalat of the silla, and shall pay such damages as may be 
decreed by the Adalat to the complainant. 
Hote. 

If prior to the intruduction of the permanent assessment, no payment 
sag eee by Government, none oan be exacted by a Zemindar,—1 §. 
15. Zemindars shall aid and assist the officers of Government in 

Zemindare to assist the @Pprehending and securing offenders of all 
Magiatrates in keeping the descriptions, aud they shall inquire and give 
ee notice tothe Magistrates of robbers or other 

_ Gistarbers of the public peace who may be found, or who may seek 
refage in their Zemindaries. | , 
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MALGUZARI LANDS. 


REGULATION XXVI. OF 1802. 


PassEeD oN THE 18TH JuLY 1802. 


A Regulation for governing the Sale and Sub-division of Malgusari 
Lands inthe British territory subject to the presidency of 
Fort St. George. 


Wuerras it is necessary that the property of landed estates, be- 
ae ing malguzari, or paying revenue to Govern- 
ment, should in the event of default be liable 

.to sale for the purpose of making good the public revenue assessed on 
such lands ; and whereas it is expedient that public means should be 
- established for the purpose of ascertaining the public revenue on such 
lands, as. well as for prescribing rales for the transfer of all lands; 
wherefore the following rules have been passed for that purpose :— 


9. The Collectors of zillahs shall keep public registers, according 
Collectors'fto keep pub- 0 the forms prescribed by the Board of Reve- 
lic registers of lands pay- nue, for the purpose of registering the landed 
ing jrevenae to Gevero; property paying revenue to Government with- 
lands from one proprietor in their respective zillahs, and shall enter all 
ee encener: transfers of land from one proprietor to 
another, which said registers shall be open at all times to the inspec- 
tion of persons concerned in seeing them. 
Notes. 


This Regulation applies to the whole of the Madras Presidency except 

the Scheduled Districts.—Act XV of 1874. 
Revenue Register does not, of itself, suffice to afford proof or disproof 

of title to property.— 1854, Sadr. Rep., 14. 
3. Transfers of land made by individual persons, without being 
jegistered transfers £0 registered in the registers of the Collec- 
{und not valid in the tors, shall not be valid in the Courts of Adaw- 
Courts. lué ; and such transfers of land being unregis- 
And the proprietor of the ered, shall not exempt the persons in whose 
entire estate responsible names the entire estates are registered from 
for the revenue thereon. = = oring the revenue due to Government from 

such lands 


RIGHTS OF CULTIVATORS. 
REGULATION IV. OF 1829. 


| Passep On THE 1278 Jury 1822. 


A Regulation declaring the true intant and meaning oj Regulations 
XXV, XXVIII and XXX of 1802, s0 far as they relate to the 
rights of the actual cultivators of the soil. _ 

Dovsrts having occurred regarding the meaning and construction 

Preamble: of the Regulations enacted for insuring the 

prompt realization of the rents due and pay- 
able by the actual cultivators of the soil, either to the officers of Gov- 
ernment on the public account, or to zemindars or others entitled to 
receive the same by inheritance or purchase, or in virtue of special 
grants issued by the raling authority on terms of a permanent or tem- 
porary settlement of the land revenue; it has become necessary for 
Government to declare, that in passing those Regulations it had no 
intention of agthorizing any infringement or limitation of any establish- 
ed rights of any class of its subjects whatsoever, auch rights being 
properly determinable by judicial investigation only. The Honourable 
the Governor in Council has therefore been pleased to pass the follow- 
ing Regulation. 

2. Ithis hereby declared that the provisions of Regulations XXV, 
RegulationsXXV, XXVIII XXVIII and XXX of 1802, were not meant 
= ee uineae to define, limit, infringe or destroy, the actual 
rights of landholders or rights of any description of land-holders or 
tenante. tenants ; but merely to point ont in what 
manner tenants might be proceeded against, in the event of their not 
paying the rents justly due from them, leaving them to recover their 
rights, if infringed, with full costs and damages, in the established 
Courts of Jastice. 








SEPARATE ASSESSMENT. 


M. ACT NO. I. OF 1876. 
PassED ON THE Sep Marca 1876, 
An Act to make better provisions for the separate assessment of alienated portions 
of permanently settled estates. 

Warezas it is desirable to make better provisions for the separate 
assessment to land-revenne of portions of per- 
mauently settled estates alienated by sale or 

otherwise ; it is hereby enacted as follows :— 


Preamble. 


Beds. 1-6.]: SEPARATH ASSESSMENT. == 8 =§ - ‘3063 
1. The alienor or alienee of any portion of a‘ permanently settled 
Application for registry e8tate, or the representative offany such alienor- 
and neparate assessment. or alienee, may apply to the Collector of the 
district in which such portion is situate for its registration in the name 
of the alienee and for its separate assessment in respect of land-revenues 


Collector to inquire who. a. . The Collector shall thereupon hold an 
is the owner of the pro- inquiry as to who is the present owner of the 
perty. property in respect of which the application is 

made. 


For the purposes of such inquiry the Collector shall publish a 
notice in the local Gazette, in three successive 
issaes, that the application has been made, and 
that unless cause is shown to the contrary within sixty days from the 
_ of notice, such separate assessment will be made. He shall also 

ause notice of the inquiry to be given to any alienor or alienee who hes 
not joined in the application. 


If on such inquiry it.appears’that the alienation has taken place 
In what case registry 80d that all the parties to such alienation con- 
and separate assessment our in applying for the separate assessment of 
snouts Pees the portion alienated, and if objection is not 
taken by any person interested in the estate, or being taken is disallowed 
by the Collector, the Collector shall proceed to register the alienated 
portion in the name of the alience and to apportion the assessment of 
such alienated portion in the manner provided in Section 45 of Madras 
Act II of 1864, subject to the sanction laid down in Section 46 of that 
Act. 
3. Upon such assessment being declared, there shall be de- 
Proportion of land-re- ducted from the land-revenue payable in rese 
venue to be deducted. pect of such estate an amount equal so the sum 
assessed on the portion so separately assessed. 
4. Upon such assessment being made, the portion so assessed 
\ Assessed part not liable shall no longer be liable in respect of arrears 
‘for arrears of revenue due of revenue due by the estate of which it forme 
by the eatate, notice by ed & part ; nor shall such estate be liable in 
part assessed. respect of the portion so assessed. 
5. Any person aggrieved by the fact of the separate registration 
Bicavae: asgeieved (us of such portion may sue in a Civil Court fora 
reason of registration may decree declaring that such separate registration 
sue in Civil Court. ought not to be made. 
6. Any person aggrieved by the Collec- 
Cole seer to re. tor’s refusal to register may sue in a Civil Court 
gister may sue in Civil for a decree declaring that such separate regis 
Sout tration onght to be made. > 


Procedure as to inquiry. 


* 
i 


rae bee, Sos aa eer sis ra asp ne cee eerahe tS. Bos 
an ‘LAND REVENUE. = = [Saes. 1&2. 


:..5%. Any person aggrieved by the apportionment of the assessmen* 
eo ‘vea't under Section 2 of this Act may appeal to the 
Ro dgir pote sloth ray ap Board of Revenue within ninety days from the 
peal to Revenue Board. date of the declaration of such assessment ; ant 
the order of the Board of Revenne shall be final. 


8. The Governor in Council may at any 


soriran the ssateecseat it time, if it appears that there has been fraud or 


case of fraud, &c., in its material error in the apportionment of suck 


Sryceucemeo separate assessment; cause the same to be re 
adjusted. 

‘Regulation I of 1819 re- 9g. Regulation I of 1819 is hereby re- 

pealed. pealed. 


LAND REVENUE. 





ACT NO. XII. OF 1851. 
PasskD oN THE 147H Novemnre 1851. 
An Act for securing the Land Revenue of Madras. 


Wueeras it is expedient that the land-revenue accruing due to 
the East India Company at Madras, within the 
ee limits of the Town of Madras as defined in Sec- 
tion 12, Regulation ITI of 1802 of the Madras Code, should be ascertain- 
ed and collected in as sammary a manner as in « ther parts of the terri- 
tories under the Government of the East India Company ; it is enacted 
as follows :-— . 
1. All assessable lands not the property of the East India Com- 
pany, within the limits of the Town of Madre: 
satmemsable, lands wot  & Gcfined in Seotion 12, Regulation II of 1802, 
customary rates. of the Madras Oode, of which the rate of as- 
sessment is not known, or which have not heretofore been assessed, 
shall be assessed at the rates customarily charged upon lands of a 
similar description in the neighbourhood, according as they may be 
situated respectively within or without the walls of Black Town. 
~ Lakiraj tenures of land in Madras, of which uninterrupted 
Lekiraj lands in posses. possession has been held under alleged grants, 
sion for 60 years to be exempt or partially exempt from assessment 
bene erate can for sixty years, shall be valid ; no other lakiraj 
tenures of land in Madras shall be deemed valid, unless the same are 
or shall be held under an unexpired grant from the British Govern- 
ment. 


“ikon, 3.6:} LAND REVENUE. eg 


3. The Collector of Madras shall determine the rate of assess- | 
Collectors to assess lands ™ent to be laid on assessable land under Seo- 
wabjoct toappeal to Board tion 1 of this Act, with reference to the rate. 
ace: assessed upon other land of a similar description: . 

in the neighbourhood, subject toan appeal to the Board of Revenue, 
to be made within six months from the notification by the Collector of 
the assessment fixed by him. The decision of the Board of Revenue - 
upon such appeal shall be final. 


4. The Collector may order any assessable land, or land already 

Land to be measured for assessed, or charged with a rent payable to 

fixing assosament, do. the East India Company, to be measured, for 
the purpose, of determining the amount of assessment to be imposed, 

- P, in the case of land already assessed or charged with a rent, for the 

iptrpose of ascertaining whether the actual dimensions, and the dimen- 
‘sions upon which the amount of assessment or rent was calculated, 


correspond. ie 
5. Whenever, upon the measurement of any land oil * pre- 
Assessment to be abated ceding section, it shall be found that the Jimen- 
when in excess. sions upon which the amount of assessment 
or rent was calculated exceed the actnal dimensions, a proportionate 
abatement shall be made for the excess, on the demand of the party 
entitled to claim it. 


6. On the other hand, when the actual dimensions exceed the 
And incrersed when Uimensions upon which the amoyht of assess- 
below the rate chargeable ment or rent was calculated, the ¢xcess shall be 
forthe actual dimensions. harged at the same rate as /the rest of the 
land, the possession being left undisturbed. Provided that, when it shall 
appear that the excess has been caused by the surreptitious usurpation 
Appealto lie to the of ground belonging to another tenure, the act 
Board of Revenue, of the Collector in assessing it shall not preju- 
lice the holder of such other tenure in any effort he may make to recover 
‘he groand usarped from it. An appeal shall lie to the Board of Re- 
venue sgainst any extra assessment or additional rent charged by the 
Jollector for excess by measurement under this section, if preferred 
within six months from the date of the Collector’s order. Upon suck 
-ppeal the decision of the Board of Revenne shall be final. - 


7. [Repealed by Madras Act No. VI of 1867.] 


8. In the case of payment by any tenant or occupier not holding. 
Tenant may deduct tax immediately under the East India Company, - 
oaid by him from rent. =r the seizure.and sale of his property, he may, 
Jeduct the amount of the payment or levy from the neat payment of. 
sent to his landlord. 





ae ae The claim of the East India Company foi land-revente or rent 
- Betoctty of B. I, Com: has priorityover all-other claims upon the 
pasy's claim, ‘land, or to which property, distrained ypon, 
the land may be liable. nee 
} 10. Ifthe Collector’s claim for arrears _ 

be sta 
ation adie be die. of rent is disputed, the process of distraint 


aud sale shall not be stayed, unless the amount 
claimed be lodged with the Collector. - 


11. Arrears of rent or revenue due to the Hast India Oompany 
‘Rent not recoverable are recoverable within six years next after the- 
after six years. same are due, or next after an acknowledg- 
ment of the same in writing has been given by the persum by = 
the same is payable, or his agennt, and not afterwards. 


12. When a claim to hold land lakiraj, or free of assessment, 
oe claim to hold land Shell beset up under this Act, the Collector 
lakiru} shal’ be disposed shall inquire into the claim ; taking such 

/ evidence as the claimant may offer, or the 
publio’.ecorda supply; and shall report his proceedings in the case for 
the consideration of the Board of Revenue. If the Board-of Revenne 
aire satisfied of the validity ofthe claim, they shall make an order ac- 
oordingly and such order shall be final. lf they are: not satisfied of the 

validity of the claim, they shall direct the 
Subject to civil suit Collector to assess the Jand raving the claim- 
ant to contest the Collector’s demand in the Civil Courts, as herein 

13. Any person obstructing or molesting /.1e Collector or any of 

Punishment for obstract- 18 Subordinate officers in the execution of their 
ing Collector or his aub- daty, shall, on conviction before a Magistrate 
ordinates. of the Town of Madras, be hable to a fine 
not exceeding five hundred rupees, and, in defanlt of payment, to im- 
prisenment in the common gaol for a term not exceeding six ¢ months, 
or until the fine is sconer paid. 

14. The Collector may punish any contempt committed in his 

presenoe in open cutcherry or office, by fine 
bAirg appa t Rare not exceeding two hundred rupees, and,-in 
nue Board. default of payment, by imprisonment in the 
common weal for a term not exceeding one month. From every such 
order of fine or imprisonment, an appeal shall lie to the Board of Re- 
venue, whose decision shall be final. 


15. The Collector shall act in the exeog- 
aciatlocton, to, be ecco tion of this Act, under the usual control of the 
rities. a superior revenue authorities. 


Stes. pm LAND REVENUE. al 


- The ground-renta payable to the Kast India Company from! 
Gaceascds tobedeem- Jands in Madras are revenue within the meatt- 
d ares within $1Geo. ing of the Act of Parliament, 21 Geo. III., Cap. 
et 70 ; and the Supreme Court of Judicature este- 
olished by Royal. Charter ze Madras has not any civil jurisdiction con- 
perning the said grouud-rents, or concerning anything ordered or done 

in the assessment or collection thereof. 
17. All actions concerning any trespass or injary committed by 
Auction for trespass, &6 , any revenue officer, acting under colour of this 
to be bronght in Ohingle- Act, or concerning any claim in respect of any: 
pat Court within 6 months. ooods taken by, or any monies paid to, aby 
revenue officer under this Act, or concerning any claim of rent or re= 
venue on the part of the Hast India Uompany under thie Act, shall be 
tried and determined in the Civil Courts established by the East India 
Company, in the zillah of Chinglepnt, notwithstanding that the causs 
of action in respect of which such action is brought, arose, or the de« 
fendant therein reside, within the limits of the town of Madras, and 
every such action shall be brought within six months after the cause of 
action arose, and not afterwards. 
18. The words‘ Collector” and “ Board of Revenue” used in 
“Collector,” &o., defined. this Act, shall be taken to mean any person or 
persons lawfully appointed to exercise the 
powers vested in the Collector and Board of Revenue respectively under 
this Act. 


~& 


comarca 


M. ACT NO. VI OF 1867. 
PassED ON THE 27TH JUNE 1867. 


An Act toamend Act XII of 1851 (An Act for securing the 
Land Revenue of Madras.) 


Wuaerras, in the Preamble to Act XII of 1851, it is declared to be 
expedient that the land revenue accruing due 
to the Government of India within the town of 
Madras should be ascertained and collected in as summary a manner 
asin other parts of the territories under the said Goveroment, and it is 
enacted in section 9 of the said Act that the claim of the Government 
for land-revenue bas priority over all claims upon the land ;and where- 
as in other parts of the said territories the land itself is the security 
for the revenue assessed thereon, and is liable to be sold for the dis- 
. charge of arrears, and there is no sufficient reason for exempting lands 
| sitnated within the town of Madras from the same liability ; and where- 
\ as it is expedient to give additional powers to the distraining officer 
appointed by the Collector of Madras under pecuon 7 of the said Act; 
it is hereby enacted as follows :—~ 
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, a 1. The word “revenue,” ag used in this Act, shall meat a 
ment, quit-rent, gronnd-rent or other chat, 
upon the land payable to the Government,. 
2. [Repealed by Act No. XII of 1878,] 


3. The land andthe buildings thereon shall be regarded as the 
Security for revenue. security of the public revenue. | 


‘* Revenue” defined. 


4. Whenever any owner, tenant or occupier of land subject tc 
the payment of revenue to the Government, or 
dotatoe sa nA a gg whenever any person holdiug such land, shall, 
baste Gilead sale pon the written demand of the Collector, or 
ae of any officer duly empowered to act on the 
Collector’s behalf, refuse or neglect to pay any sum with which the land 
is charged as revenue, the Collector shall proceed for the recovery of 
such revenue by distress and sale of the moveable property of the owner 
wherever found, or, in the case of the tenant or occupier or holder of 
the land, by distress and sale of any moveable property found upon such 
Datlesioe tnayies i lands land. If, however, the Collector shall not be 
if arrears not recoverable able to recover the arrears due by distress and 
-by distress. sale of the moveable property as aforesaid, it 
hall be lawful for the Collector to cause the land and buildings there- 
on to be sold for the arrear which has accrued due thereon, in the man- 
ner hereinafter provided. 


§. Arrears of revenue accruing on land within the town of Madras 
shall bear interest at the rate of six per cent. 
per annum. 


§. Inthe seizure and sale of moveable property for arrears of 
Roles as to. seizure and Yevenue, the following rules shall be obser- 
sale of moveable property. ved :—~ 


let.—-The Collector shall employ a person, hereinafter called the 
' + a:.  distraining officer, to distrain the property, 
hiner with ia gre and shall furnish to such officer a demand in 
writing. writing, signed by the Collector, or by some 


officer empowered by him in that behalf, specifying the amount of 

the arrear for which the distress shall be issued, and the date on which 
the arrear fell due. | 

2nd.—The distraining officer shall produce the writing as authority 

for making the distress, and on the day on 

Cony to eteatier: which the property shall be distrained, shall 

deliver s copy of such writing tothe defaulter, endorsing thereon a 

liat.or inventory of the property distrained, and the name of the place. 

where the property-may be lodged or kept. | 


Interest on arreare. 


3rd.—The writing shall farther set forth that the distrained pro~ 
Writing to state that perty will be brought to publio sale within’ 
property will be sold. seven days, nuless the amount of the arrear, 
with interest and all expenses of the distress, be previously discharged. 
4th.—When » defaulter shall be absent, a copy of the writing, 
Service when defauiter With the endorsement, shall forthwith be fixed 
absent. or left at his usual place of residence. 


7. When a defaulter, on receiving notice, shall neglect to pay the 
Procedure when defaci: ®™mount-Jue, or when a defaalter shall bave 
ter neglects to pay after absconded or be otherwise not forthcoming, 80 
notice. that the notice cannot be served upon him, the 
distraining officer shall transmit an inventory of the property distrain- 
ed to the Collector. | 
8. Ifa defaulter whose property has been distrained shall, befora 
Effect of tender of arrear the day of sale, tender payment of the arrear 
and expenses prior to sale. demanded, together with interestand all ex- 
penses attending the distress, the distraining officer shall receive the 
amount of the arrear, interest, and expenses, and shall forthwith re- 
lease the property. 


9. The distress levied shall not be excessive, and the value of 
Distress proportionate Property distrained shall be, as nearly as pos- 


to arrear. sible, proportionate to the amount of-the arrear. 
10. The distress shall be made after sunrise and before sunset, 
Time for distress. and not at any other time. 


11. The distraining officer shall have power to force open any 
What places distrainer stable, cow-house, granary, store-house, .out- 
may open. hovse, or other building, as also to enter any 
dwelling-bouse the outer door of which may be open, (excepting the 
apartments in which dwelling-house appropriated for the zenana or re- 
sidence of women, which, by the usage of the country, are considered 
private), and to break open the door of any room in such dwelling- 
house for the purpose of attaching property liable to attachment ander 
this Act. Se 
12. Where a distraining officer shall bave reason to suppose-that 
Soe et ea ier the property liable to attachment under this 
force open doora in pre- Act is lodged within a dwelling-bonse, the 
sence of Police. outer door of which may be shut, or within any 
apartments appropriated to women, which, by the usage of the country, 
are considered private, such officer shall represent the same to the 
officer in charge of the nearest Police station within the limits of the 
town of Madras ; and on such representation, the officer in charge of. 
the said station shall send a Police Officer to the spot, in the presenoa 
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‘a written atithority signed by their principal. If “such requisition 


not complied with, their bids may be rejected. = 
19. It shall be competent to the defaulter or to any person acting’ 


qender of arrears upto 2 bis behulf, or claiming an interest in the 
gunseton day previousto land, to tender the full amount of the arrears” 
nale. of reventie with the interest thereon, and all 
charges which have been incurred in demanding the arrears, or in at- 
taching the property, or in taking the steps necessary for sale, and there~ 
upon the sale shall be stayed : provided always, that such tender musf 
be made before sunset on the day previous to that appointed for thd 
sale; and all sume so paid by any tenant, or bona fide mortgagee, or 
other incambrancer, may be recovered in the manner provided in sec- 
tion 17. : 
20. Lands purchased ata public sale shall be registered in the 
Sekine esa name of the actual purchaser, who shall receive 
beoaa a certificate of sale signed and sealed by the 
Collector, which shall be conclusive evidencc 
Dente ees of the fact of the purchase in all Courts and 
tribunals where it may be material to establish the same; and no proc 
of the Collector’s seal or signature shall be neccssary, unless the ar 
thority before whom it is produced shall have reason to doubt il 
genuineness. i 
21. When lands may be purchased at public sale, the Collector 


in the official Gasette of the Madras District, the name of the purcha- | 


ser and the date of purchase, together with a declaration of the lawfa! 
succession of such purchaser to all the rights and property of the former 
landholder in the said lands. | 

99. If, notwithstanding such publication, any lawful purchaser 
of land be resisted and prevented from obtain- 
ing possession of his purchased land, any Court 
of competent jurisdiction,on application and production of certificate of 
sale provided for by section 20, shall cause the proper process to be 
issued for the purpose of putting such purchaser in possession in the 
same manner es if the purchased lands had been decreed to the purcha- 
ser by a decision of the Court. 


Delivery of possession. 


Contracts with, andpey- and all payments to him by them, shall be bi 





| 
| 
| 
{ 


( 
. or-other officer empowersd. by the Collecto! : 
era ene in that behalf, shall pablish in the villages ir 

which the Ignd sold may be situated, in the Collector's Cutcherry and 


23. All contracts entered into by the defaulter with his i 


ments to defauiter, how ding upon the purchaser as they would ha: 


far bindi : | 
io been binding upon the defaalter. 


| 
| 





ka 
# 


‘Secs, $630.) “LAND: REVENUE. 


24. Alllands brought to sale on account of arrears of revenue - 
to be free of all in- shall be sold free of all incumbrances, except 
ue such as were bona fide created before the comi- 
nto operation of this Act : and if any balance shall remain after’ 
idating the arrears with interest, and the expenses of attachment: 
and sale, and other costs due in respect of suols. 
arrears, it shall be paid over to the defaulter, 
nless such payment be prohibited by the injunction of a Court of Com- 
potent jurisdiction. | 






PS isposal of surplus. 


w 25. Arrears of rent which on the day of sale may be due to the 
eT gene ree defaulter from him under-tenants shall, in the: 
from his under- event of the sale, be recoverable by him after 

J ee ined he sale the sale by any process except distraint which 
might have been used by him for that purpose 

before the said sale. , 


26. It shall be lawful for the Collector, or other officer empower- 
ed by the Collector in that behalf, to sell the 
whole or any portion of the land of a defanlter 
-, Jischarge of arrears of revenue ; provided always that, so far as may. 
“¢Fpracticable, no larger section in the land shall be sold than may be 
ide: cient to discharge the arrears, with interest, and expenses of at- 


“-shment and sale. 


risale of land. 


_‘-97, When a defaalter tenders security, it shall be lawful for the 

. eefnay be postponed Collector or other officer empowered by the 

‘gr of security. Collector in that behalf, to accept it and post- 

Jou the sale of the defaulter’s property upon such conditions and until 

y oh time ashe may appoint ; in the event of default being made in the 

yerformance of such conditions, the Collector or such officer may sell 

jhe property and proceed again at the defaulter, or against his security, 
or both. 


98. Persons employed in serving notices or other process under 
Process-servers to be this Act, shall be entitled to batta at such rates 
maid batta. as may from time to time be fixed by the Board 


f Revenue with the sanction of Government, and published in the 
ficial Gazette of the Madrasa District, 


99, The batta mentioned in the foregoing section, as well as inter- 


Interest and charges re- est and all costs and charges incurred under 
averable as arrears. the authority of this Act, shall be recovesable 


-om the defaulter and bis sureties in the same manner as arrears of 
avenue. 









9O. If property having been attached or digirained be ord 


‘xpente ofoounter- be put for gale, and the sale becountermangpa |. 


St chadtacie, the proprietor shall nevertheless be respon 


-And rebovered san ar- for the expenses incurred in consequenc 

Feats the attachment or distraint, in the same maf 
ner as if the sale had taken place ; and in the event of such propriete. 
omitting to discharge the amount, it shall be recoverable by the process 
under which the original demand would have been recoverable. 


LaXo RevEROH «Seon 9038. 


31. Nothing contained in this Act shall be held to prevent parties: 


deeming themselves aggrieved by any proceer 
Suite 
geiord, 9h ain: ings under this Act, except as hereinbefor: 
under this Act. : wi t 
provided, from applying to the Civil Qourt . 
pura ia ‘redress, provided that Civil Courts shali Mp 
take ‘cognizance of any suit instituted by such parties for any such caust 
of action, unless, such suit shall be instituted within six months fron 
the time at which the canse of action arose. 


32. No suit brought against the Collector by any person — 
himself aggrieved by anything done or pur 
Bait Coll. | 
to as his ae porting to be done under this Act, shall abaf 
rae by reason of the departure of the Collector fr? 
= to be originally main. ‘20 district ; but the suit shall be continuy 


tainable aguiost him. against the successor of the Collector in al: 
aca of predeouor. for respects as though it had been institr’”” 


against himself. A suit may be brought a er tr 
the Collector in his official gapacity on account of anything de® aad 
purporting to have been done under this Act by his predecessor, Bias, 


ject to the limitation prescribed in the preceding section : Fp 


that the Collector shall not be personally liable for any cfficial acto. 


his predecessor. 


Act to be read as part of 33. This Act shall be read with and 
Act XII of 1861. taken as part of Act XII of 185). 


SSE Morey 


CLAIMS TO WASTE-LANDS. 
ACT No. XXIII. OF 1863. 


7 Passep on THE 10TH Marca 18638. ’ 
An Act to provide for the adjudication of claims to Waste-lands. 


Wauereas it ie expedient to make special provision for the speedy 
Besoin adjudication of claims which may be preferred | 
to waste-lands proposed to be sold, or other- 
wise dealt with, on account of Government, and of objections taken to 
the sale or other disposition of such lands ; [t is enacted as follows :— 
1. When any claim shall be preferred toany waste-land pro- 
miagioy tata cision 0 posed to be sold or otherwise dealt with on 
land, ur ubjeciious to its account of Government, or when any objec. 
sale. tion shall be taken to the sale or other dis- 
position of such land, the Collector of the district in which such land 
is situate, or other officer performing the duties of a Collector of lands 
revenue in such district by whatever name his office is desiguated, 
shall, if the claim or objection be preferred within the period men- 
tioned in the advertisement to be issued for the sale or other disposi- 
tion of auch land, which period shall not be less than three months, 
proceed to make an enquiry into the claim or objection, 


9. The Collector or other officer as aforesaid shall call upon the 


‘\ jProceduve i “~* “ses. claimant or objector to produce any evidence 
yal } or documents apon which he may rely in proof 
of his claim. / ‘on; and, after considering the same, and making 


any further enq.... that may appear proper, shall dispose of the onse 
by an order ‘or the admission or rejection of the claim or objection, 
and, if the laud is proposed to be sold, for the anle of the same subject 
to any condition or reservation which, to such Collector or other officer 
as wforesaid, shall appear to be proper. 

If the land is ordered tu be sold subject to any condition or re. 
servation, such condition or reservation shall 
be notified to intending purchasers at the time 
of sale, 

g. Pending an enquiry into any claim or objection onder the 

Postponement of sale lnat preceding section, the Cx llector or other 
pending enquiry, officer as aforesaid shall postpone the sale 
other disposition of the land; - 28 

and, if he shall order that such claim or objection be rejected, he 

and to allow claimant to Bhalll further postpone the sale or other @ig- 

contest rejection of claim. position of the land, to allow the claimaa’-tr 
uz 135 


Notification of conditions. 
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objector to contest the order of rejection in thé manner hereinafter 
provided. | | 
4, Ifthe Collector or other officer as aforesaid shall consider the - 
sis tases “eisai claim or objection to be established, and that 
claim appear to be establi- the sale or other disposition of the land should 
faeces Ape peer ee take: place, he shall stop the sale or other 
isposition of the land ; 7 
_. butsuch sale or otber disposition of the land may afterwards be 
proceeded with if, on an order issued by the Local Government to try 
the claim or objection, as provided in section 6 of this Act, theclaim- 
ant or objector shall fail to establish the same. 
5. If the Collector or other officer as aforesaid shall order that 
Delivery to claimant of the claim or objection be rejected, or that the 
copy of order of rejection land be sold subject to any condition or re- 
or for sale, servation, or that it be otherwise dealt witb, 
he shall cause @ copy of such order to be delivered to the claimant or 
objector ; 3 
and, if auch claimant or objector shall not within one week from 
the delivery of such copy, or within such fur- 
ther time as the Collector or other officer as 
aforesaid, for any special reason to be recorded, shall see fit to grant, 
give notice in writing to such Collector or other officer as aforesaid, 
that he intends to contest such order, the order shall be final. 
1f the claimant or objector shall, within the time allowed, give such 
notice, the Collector or o her officer as afor’ * 
said shall immediately make a report to Jan 
Board of Revenue or other superior Revenue-Authority ; and shall for- 
ward with sach report a copy of his order, stating fully all the circum. 
stances of the case, and the evidence adduced in support, or otherwise, 
of the claim or objection ; 
and euch Board or other authority, on the receipt of such report, 
and after calling for any farther informatio 
Decision of Board. which it may alee eee: may confirm, 
modify, or reverse the order of the Collector or other officer as afore- 
said. 
If the Board or otner authority as aforesaid confirm the order of 
acchsatiey WeiGeank the Collector or other officer as aforessid, or 
* modify such order in such manner as to leave 
any part of such order in force adverse to the claimant or objector, the 
Collector or other officer as aforesaid shall certify such order to the 
Court constituted as hereinafter provided ; 
and such Court shall forthwith give notice 
to the claimant or objector ; 


Order when final. 


Report to Board. 


Motice to claimant. 
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‘and, if such claimant or objector shall not* institute a suit ia-such ° 
Court to establish his claim or objection, the 
order of the Board or other i a aforesaid 
shall be final. 


6. The Local Government may, within twelve months after the 
Power to order suit to ate on which the claim of any claimant of 
th claim admitted by Ool- waste-land, or the objection of any objector, as’ 
on aforesaid, shall have been admitted under this 
Act by the Collector or other officer as aforesaid, direct a suit to ba - 
bronght to try the claim or objection of the claimant vr objector, in a 
Court constituted as hereinafter provided. 
7. For the investigation and trial of claims under this Act the 
_ Special Court for trying Local Government shall constitute, in every 
claims. district in which there may be any waste-lands’ 
capable of being sold or otherwise dealt with on acconnt of Government, 
a Court consisting of an uneven number of persons, not less than three, 
of whom the Judge of the district, or the officer presiding in the prin- 
cipal Civil Court of original jurisdiction in the district by whatever 
name his office may be designated, shall be one, 
Any one or more of the members of which such Court shall con- 
sist shall have power to make all such orders 
in the case 88 may be necessary prior to the 
hearing of the suit : 
= Provided that, whenever the Collector or other officer by whom 
> Exclusion of officer mak- the original enquiry was held is the officer pre- — 
ing original enquiry. siding in the principal Civil Court of original 
jarisdiction in the district, such officer shall not be a member of such 
‘\Court. 
8. Whenever any Qourt is constituted under thie Act, notice 

ad Notice of constitution of thereof shall be given by written proclamation, 
5xPocial Courts. copies of which shall be affixed in the several 
ourts, and in the offices of the several Collectors and Magistrates of 
aghe district : 


: Decision when final. 


Power of members. 








; and from the date of the issue of such Sradlanialion no other 
nf Claims not cognizable in Court shall be competent. to entertain any 
her Cuarte. claim or objection belonging to th class of 


aims or objections for the trial and determination of which such Court 


ait i constituted. 
ro Note, 


-fo. Where an Actexpressly takes away one particular remedy which 
.ould otherwise have been open for enforcing & right of property, or in any _ 


Sa aE FE ISSEY RE IN RE TE Og SRE PIR RI are 
* Certain words referring to limitation of suits, which were repealed by Act IX of 
bst7), have'been omitted. For limitation, see now Act XV of 1877, Schedule it, No. lL. 
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other particular interferes with proprietary rights, but does not, in express 
words or by necessary implication, declare that those rights shull cease, 
the method of interpretation which ought to be adopted is to give effect te 
the Act exactly ‘so far as its words extend, atid no further. There is notuin 
in Act XXIII of 1863 to prevent a person who has a good title, and ha 
throaghout been in possession, or who has a good title, and at any time suc. 
ceeds in peaceably getting possession, and ia not ousted in a possessory 
suit, or who for any other reason is in the advantageons position of a dee 
fendant, from defending his rights notwithstanding any sale which the Gov- 
vernment may have professed to make under the Waste Lands Act, 
Quare—Whether the terms of the Act are not sufficiently satisfied, by: 
making it apply to waste lands of Government, and by understanding the 
claims and objections, mentioned inthe Act asclaims in respect of Gove 
erument lund, and objections with the same limitation —I.L.R., 12. Cal. 279. 
§.. The Courts constituted under this Act shall be held .at such 
Bpecial Courts where place, or places, within the limits of their rese 
. bold. pective jurisdictions,as shall be considered most 
convevient. 
10. In every snit instituted nuder section 5 of this Act the claimant 
Plaintiff and defendant of the waste land, or objector to the sale or 
in suit under section 6. other disposition of such land, shall appear as 
plaintiff ; and the Collector or other officer as aforesaid shall appear as 
Gefendant on the part of Government. 
Hither party may appear by pleader or 
by agent: 
Provided that, if such other officer as aforesaid be the presiding 
Provi . officer of the principal Civil Court of omginy 
sia jurisdiction in the die-rict, the Local Govern- 
ment shall appoint some other offiver to appear as defendunt in the cas: 
on ite behalf. 
In any suit.ordered to be instituted by the Looal Government unde: 
Plaintiff and defendant section 6 of this Act, the Government, by un: 
in quite underesction @& = officer to be appainted for the purpose, sha. 
appear as plaintiff; and the claimant or objector us alurceaid shall appea 
as defendant. | ; 
11. In waite instituted under this Act, except as hereinafter provic. 
. ed, the proceedings shall be regalated, ao far - 
eens "they can be, by the Code of Oivil Procedure.* 


49. The Court shall fix a day for the appearance of the parties, ar: 
| for the hearing of the suit, of which due noti 
eran shall be given to the parties or their agent. 

and on the day so fixed the parties or their agents shall bring the 
witnesses {uto Court, together with any documents op whioh they m: 
intuud:to' rely in support of their respective statements. 
® Bee Act XIV. of 1833, sec. 8. 

| 


Appearance. 
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‘Uf either party require the assistance of the Court to prooure: the . 
- Procoriog attendance of attendance of a witness on such day, he shall 
witursoee apply to the Coart in sufficient time before the | 
day fixed for the hearing of the suit; and the Court shall issue a sube 
\Pooua requiring such witness to attend the Court on that day. : 
NN It shall be competent to the Court to require the personal stten- - 
\ Power to require attend- dance of the claimant of the waste-land, or 
ai ob cluiaiane. objector, as afuresaid, on the day fixed. for the | 
faearing, or at any subsequent stage of the auic. : 
13. On the day fixed for tho hearing of the suit, or as soon after 
i Procedure on hearing. 2 ™®Y be practicable, the Court ehall proceed 
| to examine the claimant of the waste-land, or 
be objector, or his agent (when hia personal attendance is not required ), 
nd the witnesses of the parties ; 
and upon such examination, and after inspecting the documents. 
$f the parties, and making any further enquiry that may appear necese 
pary, shall proceed to puss such order in the cause as it may consider 
,just and proper. 
14. No appeal shall lie from any decision or order passed under 







i 


of No appeal or revision. this Act, nor shall apy such oe or order 
Ai be open to revision. 
je 10+ If, on the trial of any suit under this Act, any question of 


je Meference of question of law, or of usage having the force of law, or the 
oi to High Vourt,&c, egnatraction of a document affecting the merits 
“the ease, shall arige,on which the Court shall entertain reasonable 
foubts, the Court may, either of its own motion, oron the application 
if any of the parties to the suit, draw up a statement of the case, and 
ehbinit it, with its own opinion, for the opinion of the High Court of 
coudicature, or of the highest Civil Court of appeal and revision in the 
rritory iu which the land is situate : . 
Provided thut it shall be the daty of every Conrt beld under this 
reference obliga- Act to make such reference to such High Coart; 
a 


2 


D 


or Court of appeal, if, in any suit under this 

any question shall arise involving any principle of general import- 
= e, or the rights of a class. | 

16. The Court may proceed in the case notwithstanding a refet- 

‘art may proored not- ence to the High Court, or other highest Civil 

mihstanding reference. Court of appeal as aforesaid, and may pass an 
order contingent upon the opinion of the High Court, or other Court as. 
-foresuid, on the point referred ; | 
‘but no final order for the sale or other disposition of the land in — 
question io the suit, or for the admission oF. 


but sob make Gna} order, oction of any claius or objection which abail. 
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be before the Conrt in such suit, shall be passed until the receipt of the 
order of the said High Court, or-bighest Oivil Court of appeal. 

17. The record of cases disposed of by Courts constitued under 

Records of cases where this Act shall be deposited amongst the records 
deposited. of the principal Civil Court of original juris- 
diction in the district 3 in which the property in dispute is situate. | 

18. No claim to any land, or to compensation or damages in re: 

Limitation asto claims pect of any land, sold or otherwise dealt a 
to land sold or dealt with. on account of Government as waste-land, sha 
be received after the expiration of three years from the date on which 
such land shall have been delivered by the Government to the purcha; 
ser, or otherwise dealt with. 

_ If within three years after any lands have been delivered by thi 

Provision for such claims Government to the ‘purchaser, or otherwist 
if preferred within time. § dealt with, any claimant or objector shall pre: 
fer a claim to the land so delivered or otherwise dealt with, or an obj 
jection to such sale, or to compensation or damages in respect thereof, 
in the Court constituted under this Act for the district in which thi 
land is situate, and shall show good and snfficient reason for not havin. 
preferred his claim or objection to the Collector or other officer as afore 
said within the period limited under section 1 of this Act, such Cou 
shall file the claim or objection, making the claimant or objector plai: 
tiff, and the QOollector of the district or other officer as aforesaid (wite 
the like provision as aforesaid if such other officer be the presidi;* | 
officer of the principal Civil Court of original jarisdiction in the e-! 
trict) the defendant in the suit ; ’ 

and the foregoing provisions of this Act shall be applicable to th? 
trial and determination of the suit. 

The report: of the officer employed to give delivery, or to ta 
possession, on the part of Government, of the land sold or otherwit 
dealt with, shall be conclusive evidence as to the date on which gel 
delivery was made, or possession was taken. | 

19. In any case in which the land has been soid, if the Cog 

It ‘claim established, shall be of opinion that the claim of the cla 
posession not to be given, ant is established, the Court shall not aw. 
t compensation. the claimant possession of the land in dispt,,, 
but shall order him to receive from the Government treasury, by 4s; 
of compensation, 8 sum equal to the price at which the land was 86: 
in addition to the costs of suit, 

20. Ifthe land shall have been sold subject to any condition 0, 

Whon-land sold notabso- Teservation, or shall not. have been sold, 2 
lately, ormopaold butother- . ghall haye been otherwise dealt with on 
Wise dealt with, - gonnt of the Government, and the Coart shal 
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4 
be of opinion that the claim to such land, or the objection of an objector, 
is established, the Court shall award the claimant or objector to receive 
such sum, in respect of his interest in such land, as shall be awarded in 
eae under the provisions of the Land Acquisition Act, X. of 

- and thereupon the Local Government shall proceed under the said 
Act to obtain an award of the value of such interest. 
hand andes Gwe leet 21. Anaward under any of the provisions 
secrives to be in full satis- . of the two last preceding sections shall be in 
bas full satisfaction of the claim of the claimant or 
objector ; and shall bar any future claim on his part, in respect to the 
Jand in suit, resting on thesame cause of action, or on a cause of auction 
which existed prior to the date of the sale or other disposition of the 
land on account of Government, . 
29. Nothing ais Act shal! be held to prevent the Local Go- 
: Government not barred ernment from awarding to any claimant’ of 
oe on ing compensa waste-land sold on account of Government, on 
| ile a angel proof to the satisfaction of the Local Govern- 
preferred in time. ment of the claim of such claimant (notwith- 
standing that he may not have preferred his claim either to the Collector 
or other officer as'aforesaid, or to the proper Court constituted under this 
Act, within the period prescribed by this Act), such amount ss com- 
pensation for the said land, within the limit as to amount mentioned in 
section 19 of this Act, if the Jand have been sold not subject to any 
sondition or reservation, as tosuch Local Government may seem proper. 
93. Ifthe land have been sold subject to any condition or reser. 
: vation, or have been otherwise disposed of, on 
Compensation for land : 
jold subject to condition, account of Government, and any claim to such 
"f claim proved, though and, or objection to the sale or other disposi- 
Sa aa tion of the land, shall be proved to the satig- 
‘action of the Local Government, although not preferred to the Collec. 
‘or or other officer as aforesaid, or to the Court constituted under this 
Act, within the period prescribed by this Act, the Local Government 
‘nay award to such claimant or objector such amount as to such Local 
‘Jovernment may appear to be the value of the interest of such claim. 
nt or objector in such land.  & 
94, Unless the contrary appears from the context, words import- 
ing the singular number shall include the 


Interpretation-clause. 
Number : plural nomber, and words importing the plural 
Gender. number shall include the singular number ; 


nd words importing the masculine gender shall include females. 





: © See Act X. of 1870, sec, 3. 
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LAND-ACQUISITION. 
‘ACT No. X. OF 1870. 


Passep ow THE ler Apis 1870. 
Ax Act for the Acquisition of, Land for Public Purposes and for Companies. 
‘Waernas it is expedient to consolidate shd amend the law for th: 
Preamble.’ acqaisition of land needed for public purpose 
| anid for Companies, and for deteriwining the 
amount of compensation to be made on account of such acquisition ; Ii 
is hereby enacted as follows :— 


my 
=e Fe 
cage kh 
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eal bad 








PARTI. 

PrEeLiMINaBY. 

{. This Act may be called ‘‘ The Lanc 
Acquisition Act, 1870 ;” 
Local extent. It extends to the whole of British India 

An: it shall come into force on the firs: 
day of June 1870. 

9. Onand from such duy Act No. VI of 1857 ( for the acquisitio: 

of land for public purposes), Act No, LIL ot 186 

id aa ae . rei “a No. VI of 1857), and Act No, 

SXIT of 1868 (to provide for taking land for works of public utility t: 

be constructed by private persons or Companies, and for regulating th 
construction and use of works on land so tuken) shull be repealed. 

All references made to sny of the suid Acts in subsequent Acts 
orders, or cOutracts shall be read as if msde to this Act. 

lnterpretation-clause. 3. In this Act— 

The expression “ land’? includes benefits to arise out of land, and 
things attached to the earth or permanently fastened to anything 
attached to the earth : 

The expression “ person interested” includes all persons claiming 
an interest in compensatiun to be made on accuunt of the mequisition 0! 
land under this Act : 

The expression “ Collector” means the Collector of a District, anc 
includes a Deputy Gommissioner and any officer specially appointed b: 
the Local Government to perform the functions of a Collector unde 
this Act : 

__- The expression “ Court” means, in the Regulation Provinces, th: 
Panjub, ”» British Burma, and Sindh, a principal Civil Cours of origina. 
jariediction, 

and in the Non-regulation Provinces other than ‘‘ the Panjab, 
British Burma, and Sindh, the Court of s Commissioner of a Division 


Short title. 


. Commencement. 
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unless, when the Local Government has appointed (as it is here- 
by empowered to do), either specially for any case, or generally within 
any specified local limits, a judicial officer to perform the functions of 
a Judge under this Act, and then the expression “ Court” means the 
Court of such officer : 

The expression “ Company” means a Company registered under 
the Indian Companies Act, 1882, or formed in pursuance of an Act of 
Parliament or by Royal Charter or Letters Patent : 

And the following persons shall be deemed persons “ entitled to 
act” as and to the extent hereinafter provided (that is to say)— 

trustees for other persons beneficially interested shall be deemed 
the persons entitled to act with reference to any such case, and that to 
the same extent as the persons beneficially interested could have acted 
- £ free from disability : 

__ @& married woman, in cases to which the English Law is applicable, 
Intercg deemed the person so entitled to act, and whether of fall age 
“to the same extent as if she were anmarried and of full age ; 

nd 
| the guardians of minors and the committees of lunatics or idiots 
-shall be deemed respectively the persons so entitled to act to the same 
extent as the minors, lunatics, or idiots themselves, if free from dis- 


ability, could have acted. 
Notes. 

A Judge appointed under sec. 3 of Act X. of 1870 to perform the 
functions of a Judge under the said Act generally within the local limite 
of the ordinary original jurisdiction of the High Court has no power to 
award costs in respect of proceedings under sec, 39, Part IV. of the Act. 


—8 M. H. O. &., 
See I. L. R., 16 Bom. 525, noted under sec. 15. 
—— 
PART II. 
ACQUISITION. 
Preliminary Investigation. 
4. Whenever it appears to the Local Government that land in 
Power to enter and esur- ®0Y locality is likely to be needed for any 
vey. public purpose, a notification to that effect 
shall be published in the local Gazette, and the Oollector shallacauge 
public notice of the substance of such notification to be given st con- 
venient places in the said locality. | 
| Thereupon it shall be lawfal for avy officer either generally or 
specially authorized by such Government in this behalf, and for his 
servants and workmen, 
. to enter upon and survey and take levels of any land in such loca- 
’ lity : 
to dig or bore into the sub-soil : 
1 136 
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to do all other acts necessary to ascertain whether the land is 
‘adapted for such purpose : 

to set out the boundaries of the land proposed to be taken and ‘he 
intended line of the work (if any) proposed to 

be made thereon : 

to mark such levels, Bounceries; and line by placing marks and 
cutting trenches ; 

and, where otherwise the survey cannot be completed, and the 
levels tuken and the boundaries and line mark- 
ed, to cut down and clear away any part of any 
standing crop, fence or jungle : 

Provided that no person shall enter into any building or upon any 
enclosed court or garden attached toa dwelling. 
house (unless with the consent of the occupie! 
thereof) without previously giving such oceupier at least seven dr~ 

notice in writing of his intention to do so, ® Lanc 

5. The officer so authorized shall, at the time of such entry, ,,. 
or tender payment for all necessary damage tc ' 
be done as aforesaid, and, in case of dispute a: : 
to the sufficiency of the amount so paid or tendered; he shall at once 
refer the dispute to the decision of the Collec‘or, and such decision 
shall be final. 


Power to mark oat line. 


Power to clear land. 


FP revious notice of entry. 


Payment for damage. 


Declaration of Intended Acquisition. 
6. Subject to the provisions of Part VII. of this Act, whenever 
iedlavadon thal katie it appears to the Local Government that any 
required for a public pur- particalar land is needeu for a public purpose 
pose. or for a Company, a declaration shall be made 
to that effect under the signature of a Secretary to such Government, 
or of some officer duly authorized to certify its orders : 

Provided that no such declaration shall be made unless the com- 
pensation to be awarded for such property .is to be paid out of public 
revenues, or out of some municipal fund, or by a Company. 

The deolaration shall be published in the local official Gazette, and 
shall state the district or other territorial divi-. 
sion in which the land is situate, the purpose 
for which it is needed, its approximate area, and, where a plan shall 
have been made of the land, the place where such plan may be inspec- 


ted. 


Contents of declaration. 


The said declaration shall be conclusive evidence that the land 
Declaration to be evi: is needed for a public purpose or for a Com- 
dence. pany, as the case may be ; and, after making 
auch declaration, the Local Government may acquire the land in man- 
ner hereinafter appearing. ; 
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7. Whenever any land shall have been so declared to be needed 
_ After declaration, Gol. {0° @ public purpose, or for a Company, the 
lector to take order for Local Government, or some officer authorized 
SOGeIAIELOH: by the Local Government in this behalf, shall 
direct the Collector to teke order for the acqnisition of the Innd. 

8. The Collector shall thereupon canse the land (unless it has 
been already marked ont under section 4) to be 
marked ont. He shall also cause it to be mea- 
sured, and (if no plan has been made thereof 
a plan to be made of the same. ; 


9. Tho Collector shall then cavse pnblic notice to be given at 
Notice to persona inter. convenient places on or near the land to be 
cated. taken, stating that the Government intends 
to take possession of the land, and that claims to compensation for all 
interests in such land may be made to him. 

Such notice shall state the particulars of the land so needed, and 
shall require all persons interested in the land 
to appear personally or by agent before the 
Collector at a time and place therein mentioned (such time not being 
earlier than fifteen days after the date of publication of the notice), 
and to state the nature of their respective interests in the land and the 
amount and particulars of their claims to compensation for such inter- 
€ 5. 

The Collector shall also serve notice to the same effect on the 
occupier (if any) of such Jand and on all such 
persovus known or believed to be interested 
therein, or to be entitled to act for persons so interested, as reside, or 
have agents authorized to receive service on their behalf, within the 
revenue district in which the land is situate. | 

In case any person so interested resides elsewhere, ard has no such 
agent, the notice shall be sent to him by post. | 

Notes. 


The apportionment of the compensation under seo, 39 of Act X of 1870 
is intended to be a proceeding distinct from that of settling the amount of 
compensation under the previous provisions of the Act and any dispute as 
to the apportionment is only decided as between those persons who are 
actually before the Court. A separate notice therefore of the appurtion- 
ment proceedings is requisite to bind any person by those proceedings, and 
where such a notice has not been served, any party interested, although 
served with notice of the proceedings for settling the amount of the com- 
pensation, cannot be considered a party to the proceedings for apportioning 
it, and is not barred, by the decision in the latter proceedings, from brings 
ing a suit under the proviso to sec, 40, to recover a share of the money so 

apportioned.——I. L. R., 12 Cal. 33. an 
| The word “ increase of rent to which he may be justly liable” contained 
.in ol, 1, sec. 4, Reg, XI of 1825, were not intended to lay down an inflexible 


Land to be marked ont 
and measured. 


Plan. 


Contents of notice. 


Notice to occupiers. 
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rule applicable to all cases, and in the absense of any special ciroumstance 
the rate of rent to be assessed upon an accretion should be in proportion « 
that paid for the parent tenure. Where therefore such accreted land i. 
taken up under the Land Acquisition Act, the compensation awarded sboulc. 
be divided by giving the landlord the value of the rent payable in respect 
thereof, with 15 per cent. for compulsory sale, and the balance to the tenure 
holder. Golam Ali v. Kali Krishna Thakur, J. L. B., 7 Cal. 479, commented 
om. Chooramoni Dey v. Howrah Milla Company.—11 Cal, 696. 


The claimant, Kashinath, owned certain land, measuring 179, 436 
uare feet, situated in the city of Poona, This land was originally devoted 
to agricultural purposes, and contained, also, a number of frnit trees and 
some buildings and was in the form of a square enclosed and surrounded 
by houses on all sides, except towards the sonth, on which side it opened 
upon a large unoccupied area of graden land, also belonging to the claimant. 
The second and third claimants were the lessees of Kashinath. The said 
‘and was taken up by the Collector of Poona on behalf of the municipality 
of that city for the purposes of erecting a central market. The claimant, 
having declined to receive Rs, 12,880 offered to him as compensation, the 
Collector referred the matter to the District Judge, who after deducting 
21,582 square fee~ from the measurement of the whole land for roada,divided 
the rest, on the principle of frontage and back sites, in the proportion of 
one to three, appraising it at the average rate of eighteen sales enumerated 
in certain sale deeds at ten annas per square foot, and some at less than 
one anns, His award for theland was Rs. 30,674 or the land alone, Rs. 
2.517 for the materials of buildings, Rs. 400 for trees, and Rs. 700 for sever- 
ance. The sum total was made subject to Ra, 3,000 awarded to the second 
and third claimants for their unexpired leases. On appeal by the Collector 
to the High Court :—Held, that neither the principle of frontage applied 
by the District Judge nor the proportion of one to three for trontage and 
back sites was applicable to the claimant’s land, whivh -was surrounded on 
all sides by buildings, which shut it out from communication with the town, 
except by opening a passage of ten feet wide. As there was no evidence to 
show that there was any particular demand for land for building speculation, 
one and a half anna. per square foot was to be regarded asthe adequate 
value of such a large ares as 179,436 square feet subject to the lessees’ com- 
penaation for their interest, The claimant was not entitled to the award 
of Rs. 700 on account of severance. The decree was accordingly, varied by 
awarding Ra. 19,739-2 as compensation for the property, to which 15 per 
cent. was to be added,as provided by section 42 of the Land Acquisition 
Act X. of 1870 :—Held, also, that the claim of the claimants Nos. 2 and 8 
was not triable in this suit, It was one exclusively between the co respon. 
dents and properly fell under sec. 39 of the Act. In so far as it was not 
objected to its gg Mr in appeal, they could be awarded reasonable 
damages, and Rs. 1,200 was ample compensation to them.—10 Bom. 585, 


10. The Collector may also require any such person to deliver to 
Power. to require atate- him a statement containing, eo far as may be 
mente as tonamesandin- practicable, the name of every other person 
terente, possessing any interest in the land or any part 
thercof as oo-proprietor, sub-proprietor, mortgagee, tenant, or other- 
wise, and of the nature of such interest, and of the rents and profite (if 


any) received or receivable on account thereof for the year next preced- 
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_ Bepry peraon required to make or deliver a stabament under this 
baw required to make S@Ction or section 9 shall be deemed to he 
me ts to be deemed legally bound to do so within the meaning of - 
dy and to do ao. sections 175 and 176 of the Indian Penal Code. 


e 


— Enquiry into Value and Olaime. 


11. On the day so fixed, the Collector shall proceed to enquire 
Inquiry into value ang 82™marily into the value of the land and to 
annt of compensation. determine the amount of compensation which, 
hassel in his opinion, should be allowed therefor, and. 
ll tender such amount to the persons interested who have attended 
parsuance of the notice. 

For the parpose of such enquiry, the Collector shall have power to 
ower to summon wit- summon and enforce the attendance of wit- 
ser. nesses and to compel the production of doca- 
nts by the same means and (as far as may be) iu the same manner 
is provided in the case of a Civil Court under the Code of Civil Pro- 
ore.* 

12. The Collector may, if no claimant attends pursuant to the 
notice, or if, for any other cause, he thinks fit, 
from time to time, postpone the enquiry to a 
day to be fixed by him. 

13. In determining the amount of compensation, the Collector 
atters to be considered Shall take into consideration the matters men- 
matters to be neglect- - tioned in section 24, and shall not take into 

consideration any of the matters mentioned 
' in section 25, 
Award by Vollector. 


14. If.the Vuilector and the persons interested agree as to the 
ward in case of agree. amount of compensation to be allowed, the 
t as to compensation. (o]lector shall make an award under his hand 

for the same. 

Such award shall be filed in the Collector’s office, and shall be con- 
ward to be filed andto Clusive evidence, as between the Collector and 
vidence. the persons interested, of the value of the. land 

the amount of compensation allowed for the same. 


Note,—See I. L. B., 16 Bom. 525, noted under sec. 15. 

15. When the Collector proceed to make 
ae ce ee the enquiry as aforesaid, whether on the day 
nd persons interested originally fixed for the enquiry or on the day 
pene to which it may have been postponed, 
if no claimant attends, 


@ See Act XIV. of 1882, sec. 3. 


‘ponement of enquiry. 
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or if the Collector considers that further enquiry as to the oa 
cof the claim ought to be made by the Court, ° 
or if any person whom the Collector has reason to think inte: 24 
does not attend, 


or if the Collector is unable to agree with the persons interes®® 
who have attended in pursuance of tle notice as to the amount of CO4 
pensation to be allowed, 

or if, upon the said enquiry, any question respecting the title j 
the land, or any rights thereto or interests therein, arise between ¢ 
among two or more persons making conflicting claims in respect therec 

the Collector shall refer the matter to the determination of tt 
Court in manner hereinafter appearing. 


Notes 


The scope and object of the Land Acquisition Act (X of 1870) is | 
provide a speedy method for deciding the amount of the compensatic 
payable by the Collector, when such amount is disputed, and the persc 
or persons to whom it is payable. 


Section 15 of the Land Acquisition Act contemplates a reference, whr 
the question of the title to the lands arises between the claimants who a, 
pear in response to the notice issued under sec. 9, and who set up coi 
flicting claims one against another as to the land required, which the Di 
trict Judge as between such persons can determine. 


The Collector has no power to make a reference to the District Jud: 
under sec. 15 in cases in which he claims the land in question on behalf 
Government or the Municipality, and denies the title of other claimar 
and the District Judge has no jurisdiction to entertain or determine su; 
reference.—I. L. R., 7 Al. 81%. ' 


Where a dispute as to the right of one of ‘wo claimants to certa 
compensation awarded under the provisions of this Act hus been referr 
to the Civil Court under this section, a second appeal will lie to the His 
Court from the judgment passed in an appeal against the decision of t 
Court to which the dispute was referred.—9 Cal. 838. 

No general rule can be laid down as tothe tenure and rights of pe 
sons called “ Ulkuadi Sukhavasis” or “ Payakaries.’’ Where land is take 
under the Land Acquisition Act, they are clearly entitled to a portion « 
the compensation granted. In ascertaining the proportionate interest of tk 
Mirasidar and Ulkudi tenant, allowance must be made for the Mirasidar 
reversionary right, and, when the rights of the parties are calculated o 
the basis of the value of the produce, allowance must be made for thee. 
penses of cultivation, —4 Madr. 367, 


A lease for ninety-nine years made in 1794 by the East India Compan 
to W cotained a covenant t hat the said Company upon application of tk 
heirs, executors, administrators and assigns of the said W, would re-grat : 
and renew the said lease thereby made “on the terms and conditions above: 
mentioned,” &c, Held that the above covenant was not a covenant for per’ 
potual renewal of the lease, but a covenant for a single renewal only, Thy 
above lease granted to the said W, his heirs, executors, administrators an 
assigns, Bhandarvada Hill, “ with the houses, buildings, offices, stablings 
garden and wells, &,, &c., thereon standing, and now in his own occupatior, 
or possession.” It was contended that this clause, if not on the face of it 
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granting the right to remove and sell the soil, was, at all events, ambigu- 
ous, and had been interpreted by the subsequentconduot of the parties them- 
selves, who had always recognized the right of the holders of the lease to 
the soil and stones of the land in question. It appeared that in 1864 the hold- 
jens of the lease had permitted the E. Company to eater upon the land, and 
' b remove the earth and stones of the bill for puronee of reclamation’; 
ie that on May 10, 1870, an indenture had been executed to which the 
‘Secretary of State, the E, Company, and all persons interested in the lease 
‘were parties, which indenture recited the above facts, and contained 
‘Autural releases Uy the persons interested in the lease, the E. Company, 
fnd the Secretary of State in respect of any claims that might be ade 

! against any of them on account of the excavation of the said hill and the 
\ removal of the earth and stones therefrom. The said indenture also 
eontained a confirmation, by the Secretary of State, of the lease of 
1794, A schedule to the indenture described the property comprised in 
lease, and specified (inter alia the “‘ quarries situated at Bhandarvada 
, zfill.” Hebi that the words of the lease of 1794 were not ambiguous, and 
‘ g4ve no right to remove the soil and stones, and that the acts of the par- 
ties could not be admitted to affect the construction of the lease. Quere. 
— Whether the acts of the parties in removing soil, which removal was not 
proved to have taken place earlier thau 1863, could be called in aid of the 
interpretation of ambiguous words in the lease of 1794. There was no 
‘fcontemporanea exposttio” Even if the words quarrtes or mines had been 
used in the lease of 1794, they would have given no right to work quarries 
or mines other than those open when the tenant came in, which, more- 
over, he might have worked in the absence of such words. To allow the 
Opening of new quarries or mines, an express power to that effect must be 
given. Held, also, that the Secretary of State was not estopped by the in-. 
denture of May 10, 1870, from disputing the claimant’s right to remove 
tha soil and stones. The claimant's position had not been altered so as to 
{ | it inequitable in the Secretary of State now to assert his claims 
under the Icase. Jeld, also, that the indenture of May 10, 1870, did not 
operate as a fresh demise of the premises in their condidion at the date of 
the indenture. A confirmation does not operate so as to make the estate 
confirmed subject to the incidents which it would have had 1 .~anted in 
the condition at the date of the confirmation.—7 Bom. 109, 


A Collector having acquired land under the provisions of the Land 
Acquisition Act (X of 1870), and a qnestion having arisen as to the right 
to the compensation—each of two rival claimants claiming exclusive title 
to the whole of the compensation awarded—the Collector referred the 
question to the decision of the District Judge under section 15 of the Act. 
The District Judge having decided the question in favour of one of the 
claimants, the other appealed to the High Court, In appeal, it was con- 
tended that as the provisions of the Land Acquisition Act apply to cnses in 
which there was a dispute as to the apportionment of compensation, and 
x ¢tocasesin which there was no question as to apportionment, and in 
which each of the claime.ts laid claim tothe entire amount of the com- 
pensation, the order passed by the District Judge was not appealable 
under the provisions of the Act, as there was no question of apportionment 
to be determined. Held, that looking to the language of section 15 of the 
Land Acquisition Act (X of 1870), which clearly contemplates the refer- 
ence of such a dispute being provided for in the subsequent part of the 
Act)yand as there is no other’ provision in the Act made for it, the term 
“api sftionment” in Part IV should be given a liberal construction, as 
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including the case where the Court has to decide between rival claimants 
to the entire compensation. The order of the District Judge was, there-. 
fore, appealable,—16 Bom. 53285. , | 

The Land Acquisition Act provides for two classes of reference to the 
Judge, one to assess compensation under sec. 15 and the other to apportion 
compensation under sec. 38, The power of the District Court is limited to 
the determination of these questions and questions of title incidental 
thereto. There is’no power in the Judge or the High Court in appeal to 
decide on any such reference a question arising under sec. 55. Land taken. 
under the Act is taken discharged of all easements, and the loss of eases, 
ments must be taken into account in assessing compensation for injurious’ 
sffection,—14'Cal, 428. 


Taking Possession. 


16. When the Collector bas made an award under section 14 

a reference to the Court under section 15,5 
may take possession of the land, which 
thereupon vest absolutely in the Government, free from all encum- 
brances, . 


Power to take posseesion. 


Notes. 


In 1876, K sued M ona bond, dated 25th December, 1869, for Rs. 
5,000, by which certain land in the District of South Tanjore was hypothe- 
cated as security, for the debt, and obtained a decree on the 6th of April, 
1876, for the sale of the lands, which he purchased on the 17th August, 
1876, for Re. 6,000. K then discovered that part of the land hypothecated, 
situated within the juriediction of the Subordinate Courtat Kumbakonam, 
had been acquired by a Railway Company under the Land Acquisition Act 
in 1874, and that the compensation, Rs, 460 (claimed by M’s mother), who 
sold the land to the company, was lodged in the Tree oa of Kumbakoorr: | 
in the name of M’s mother. K having applied to the Subordinate Court 
for an-order for payment out of this sum, the Court, by order dated 28th 
February, 1880, directed that the question of title to the money should be 
decided by suit, K then sued M as the sole heir of his deceased mother 
in the District Munsif’s Court of Tiruvadi (where M resided), for a decla- 
ration of right to and to recover the shid sum of Rs. 460. The suit was 
filed on the 4th September, 188C. On the 16th April, 1880, M assigned 
bis interest in the money sued for to V, who was made defendant in the 
auit on his own application, and pleaded (1) that the Oourt had no juris- 
diction, as both the money and ‘the land which it represented were, and he 
(V) resided, without the Mansif’s Court’s jurisdiction ; (2) that the land 
having been acquired by the Railway Company in 1874, before the suit 
upon the bond was filed, this euit was barred by seo. 43 of the Code of Civil 
Procedure; (3) that this suit was barred by limitation, inasmuch as more than 
three years had elapsed since the money was paid by the Railway Company. 
Held (1) that the suit was for money, and that V, not having applied to 
atay proceedings under section 20 of the Civil Procedure Code, must be 
held to have acquiesced in the jurisdiction of the Court; (2) that K not 
having known, at the date lof hie suit on the bond, of the acquisition of 
the land by the Railway Company, this suit is not barred by section 
42 of the Code of Civil Procedare; (3) that the suit was not barred by 
limitation, as the compenaation was awarded to M’s mother either thr- ag 
fraud on her part or mistake on the part of the Collector, and K di : not 

me aware of the fraud or mistake until within six years of the suit 
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(Articles 95, and 9€ of Schedule II of the Indian Limitation ‘Act). = L, 
R., 6 Madr. "84d, 
17. In cases of urgency, whenever the Local Government 80 
Power to take possession directs, the Collector (though no such refer- 
in casés of urgency. ence, has been directed or award made) may, 
on the expiration of fifteen days from the publication of the notice mea- 
tioned iu the first paragraph of section 9, take possession of any waste 
or arable land needed for public purposes or fur a Company. 

Such land shall thereupon vest absolately in the Government, free 
from all encumbrances. 

The Collector shall offer to the persons interested compensation 
for the standing crops and trees (if any) on such land ; and in case suek 
offer is not accepted, the value of such crops and trees shall be allowed 
for in awarding compensation for the land under the provisions herein 
contained. 


a 
PART III. 
REFERENCE TO Court AND PROCEDURE THEREON. 


18. In making a reference under section 15, the Collector shall 
Collector’s statement on State for the information of the Court, in writ- 
reference to Conrt, ing under his hand, 
(a) the situation and extent of the land needed, 
(6) tue wames of the persons whom he has reason to think intavesti 
ed in such land, 
(c) the amount awarded for damages, ani paid or tendered ander 
ctions 5 and 17, or either of them, the amount of compensation ten- 
_ fered for the land under section 11, or, if no claimant has attended 
‘p, suant to the notice mentioned in section 9, the amount of compen- 
sation which the Collector is willing to give to the persons interested, . 
and 
(d) the grounds on which the amount of compensation was deter- 
mined, 
m=... 19 The Court shai thereupon cause to be served on each of the 
persons so named a notice requiriug him (if he 
has not made a claim under section 9) to atate 
to the Court, on or before a day to be therein mentioned, the sum which 
he claims as compensation for his interest ia the land so needed. 

The Court shall also cause a notice to be served on the Collector 
and each of such persons, requiring them to appoint, on or before a.day 
to be therein mentioned, two qualified assessors (one to be nominated. 
by the Collector, and the other by the persons interested) for the pur- 
pose of aiding the Judge in determining the amount of the compen- 


sation. 


Service of notice. 
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I£ no claimant hes attended pursnant to the notice mentioned in 

section 9, the Court shall cause to be affixed on some conspicuous place, 
on or near the land needed, a notice to the effect that, if the persons in~ 
terested in such land do not, op or before a day to be therein mention-" 
ed, appear ia Court and state the nature of their respective interests in 
the Jand and the amount and particulars of their claims to compensation, 
and nominate a qualified assessor, the Court will proceed to determine 
such amount. | 
—— Notes. ) 
The Municipality of Poona wishing to take up the applicant’s land, the 
Collector of Poona determined the amount of compensation, and tendered it 
to the applicant, who declined to accept it, The Collector thereupon re- 
ferred the matter to the District Judge. Two assessors were appointed to 
aid him, one by the applicant and another by the Collector. The nominee of 
the Collector was the mamlatdar of Poona, a rate-payer and ew- officio member 
of the municipality, who, whilst a member of the managing committee, had 
unsuccessfully negotiated with the applicant for the purchase of the ground. 
The District Judge made an award upholding the Collector’s valuation. 
Held, that the award was bad and must be set aside, as the Collector’s 
nominee had under the circumstances 4 real bias, and was not a qualified 
assessor within the meaning of this section—I. L. R., 8 Bom, 553. 


Eee I. L. R.,12 Cal. 33, 11 Cal. 696 & 10 Bom. 585, noted under. 
seo. 9. 
20. In case of failure to nominate either of such assessors within 
Power to appoint anas- the time so specified, the Jadge shall himself 
sensor. appoint an assessor in his stead. | «ko- 

91. Assoonas the assessors have been appointed, the Judge 
and the assessors shall proceed tuo determine 
the amount of the comp-asation, 

22. If, before such amount is determined, any of the assessors 

Appointment of new as- dies, or desires to be discharged, or refuses or 
sensor. . neglects, or becomes incapable to act, the party 
by whom he was appointed may appoint some other qualified person to 
‘act in his place. 

If the assessor so dying, or desiring to be discharged, or refusing, 
or neglecting, or becoming incapable, were appointed by the Judge, 

or, in the case of an assessor appointed by either party, if for the- 
space of seven days after notice from the Court for that purpose the 
party who appointed such assessor fails to appoint another, 

the Judge shall appoint some other qualified person in his stead. 

Every assessor so substituted shall have the same powers as were 
vested in the former assessor at the time of 
his so dying, or desiring to be discharged, or 
refusing, or neglecting, or becoming incapable. 

Notes. 


Determination of amount. 


Powers of new assessor. 


_ - Where, in a compensation case before the Land Acquisition Court, 
neither of the assessors nor the pleader for the claimant appear on the day 
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fixed for hearing, the Judge should not proceed with the case in their abs 
sence by confirming the -Collector’s award, but should give notice to the 
parties ; and if they do not, within the time limited by sec. 22 of the Land 
Acquisition Act, cause their assessors to attend or appoint others, the Court 
should appoint other assessors in the place of those who were not in ate 
tendance,—I. L. R., 17 Cal. 380. 

On the hearing of a reference in a Land Acquisition case to detetermine 
the amount of compensation to be awarded, the assessor duly nominated on 
behalf of the claimant was not present, owing to some misunderstanding as 
to the order of the Judge in an application by the claimant for an adjourn- 
ment of the case made two days previously, and the other side objecting to 
any adjournment, the Judge called upon the pleader for the claimant to 
nominate another assessor on the claimant’s behalf, which the pleader de- 
clined to do aa one had been already duly nominated. The Judge thereupon 
himself nominated another assessor, and, proceeding with the case, con- 
firmed the award of compensation by the Collector. Held, assuming that 
the absence of the claimant's assessor amounted to a neglect to act, the Judge 
had no power to appoint another without seven days’ notice to the vlaimant, 
and that the proceedings were consequently irregular and not in accordance 
with ‘he Land Acquisition Act, and must be set aside.—17 Cal. 383, 


23. Every proceeding under section 21 shall take place in open 
Proceedings to be in Court, and all persons entitled to practise in 
open Court. any Civil Court shall be entitled to appear, 
plead, and act, or to appear and act (asthe case may be), in such 
proceeding. 
: 94. In determining the amount of come 
’ Matters to be considered pensation to be awarded for land acquired 
tera ae compensa” under this Act, the Judge and assessors shall 
take into consideration— 


First, the market-value, at the time of awarding compensation, 
of such land : 

Secondly, the damage (if any) sustained by the person interested, 
at the time of awarding compensation, by reason of severing such land 
from his other land : 

Thirdly, the damage (if any) sustained by the person interested, 
atthe time of awarding compensation, by reason of the acquisition 

“Injuriously affecting his other property, whether moveable or immove- 
able, in any other manner, or his earnings ; and 

Fourthly, if, in consequence of the acquisition, he is compelled to 
change his residence, the reasonable expenses (if any) incidental to 
such change. 

Notes. 


Market-value-—The market value is the price which an ordinary 
private purchaser might be oxpected to give for the property, were the 
owner desirous of parting with it. There are ordinarily three circumstances 
which serve to indicate this market-value : —(1) The price at which the land 
taken, or any part of it, was sold on previous occasions ; (2) the present 
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rental of the property, which may be capitalized ab so many yeara’ purchase ; 
(3) the price at which similar land in the neighbourhood has been sold. 
Auction-aales, as a rule, are not 8 fair test of the true market-value. 


The market-value of a well not used for irrigation purposes, but merely. 
to stipply pilgrims or worshippers with water, is what it will sell for in the 
open market, and not what it would cost to build a new well.—The Collector 
of Koladgi v. Baslingaps, Printed Judgment of Bombay High Conrt, 1883, 
286, (Unreported). | 

At the tine of awarding compensation.—That is, by the Collector or the 
Court, as the case may be, What is intended apparently is, that the land 
shall be assessed at the value it has at about the time when it is acqnired, 
not at a value it may kave commanded in the past, nor at a prospective 
estimate of what it may command in the future. 


. Damage by severance,—By the construction of a railway part of an 
owner's land -was taken and several acres were severed from the rest and 
all access cut off; the land was at the time the railway was constructed agri- 
cultural, but it had a prospective value for building: Held thatthe com- 
pensation jury, valuing it as building land, might estimate the damage by 
severance as if all access were cut off.—The Queen v. Brown, L. R., 2 
Q. B, 630. 
. Damage by reason of the acquisition injuriously affecting the other pro- 
rty of the person interested, or his earnings :—In order that a person may 
e entitled to compensation under this clanse, two things appear to be 
necessary ; viz., (1) he must be a person interested, or claiming to have an 
‘interest, iu the land to be acquired ; (2) his other property, moveable or 
immoveable, or his earnings must be injurtously affected by the acquisition. 


Interested, — What constitutes a sufficient interest in the land acquired 
to entitled a person to compensation, may sometimes be a matter of con- 
siderable difficulty, particularly when the interest is merely an indirect 
benefit arising out of the land, A person will probably to considered in- 
terested in the land to be acquired and so entitle. be compensation if 
within certain limitations any of his property or his earnings are injurious- 
ly affected by reason of the acquisition, even though he himself may neither 
awn nor occupy any of the land actually acquired. The principle in ques- 
tion is borrowed from the law and practice in England. 


Injuriously effecting.—In the enquiry whether the interest of the occu- 
pier of a building is injuriously affected, the true principle and the only 
rule is that you should estimate the value of the building to the occupier 
with reference to the use that he makes of it, and the beneficial purpose 
for which be has hired it and fitted it up, and for which he has paid and 
pays to the landlord a larger aunual sum than the building per se would 
command ; and if you find this use and enjoyment impaired, you are bound 
to decide that the interest of the occupier is pro tanto damaged, that is, in- 
jurionsly affected. : 

Under this Act compensation may be granted not only for injary to land, 
but also for injury to moveable property as well as to earnings. 

Residence.—The word “residence” in the last para of this section would 
probably be held to include a place of business. 


General.—Both in England and in India it has been held that all 
damage which can be foreseen and is capable of being estimated at the time 
of awarding compensation, should be claimed and assessed once for all.—32 
LJ., Q. B, 113, In a subsequent suit for compensation, whether the damage 
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could reasonably have been foreseen at the time of theacquistion,is a question 
of fact to be determined by the Court.—6 Bom. H.C. Rep. A. C. J., 116. 

Matters to be neglected 25. But the Judge or assessors shall not 
in determining compensa: ; : ‘ 
ion: take into consideration— 

First, the decree of urgency which has led to the acquisition : 

Secondly, any disinclination of the person interested to part with 
the land acquired : 

Thirdly, any damage sustained by him which, if caused by a pri- 
vate person, would not render such person liable to a suit : . 

_ Fourthly, any damage which, after the time of awarding compen- 
sation, is likely to be caused by or in consequence of the use to which 
the land acquired will be put : 

Fifthly, any iucrease to the value of the land acquired likely to 
accrue from he use to which it will be pat when acquired : 

Siethly, any increase to the value of the other land of the person 
interested, likely to accrue from the use to which the land acquired 
will be put: or 

Seventhly, any oatlay or improvements on such land made, com- 
menced, or effected with the intention of enhancing the compensation 
to be awarded therefor under this Act. 

' Note. 

The “amount of compensation” in sec, 24 Act X. of 1870, must be'taken 
to mean the whole amount of the award, and not the amount of the different 
items to be taken into consideration separately under that section ; there- 
fore, where the Judge differed wholly from one assessor, and differed from 
the ‘other assessor in the amounts awarded, for the different items, but 
agreed with him in the total amount awarded, held there was not sucha 
difference of opinion between the Judge and both assessors as to give a right 
of appeal from the Judge’s decision under sec, 35.—13 B. L. P.., 800. | 

26. Where the person interested has made a claim to compen- 

Rules as to amount of sation, pursuant to any notice mentioued in 

sompen ies: section 9 or in section 19, the amount awards 
ed to him shall not exceed the amount so claimed, or be less than the 
amount tendered by the Collector under section 11. 
_... .. where the person interested has refused to make such claim, or 
"har omilisd without sufficient reason (to be allowed by the Judge) to 
make such claim, the amo it awarded may be less than, and shall i in 
no case exceed, the amuunt so tendered. 

Where the person interested has omitted for! a sufficient reason (to 
be allowed by the Judge) to make such claim, the amount awarded to. 
him shall not be less thav, and may exceed, the amount so tendered. - 

The provisions of this and the tw> preceding sections shall be read 
-to every assessor, in a language which he understands, before he gives 
his opinion as to the amount of compensation tu be awarded under this 


Act. 
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= 97. The opinion .of each assessor shall 
Pica of assesaor's opl- be given orally, and shall be recorded in writ- - 
ing by the Judge. 
Note. 


In a case under Land Acquisition Act, if thero be a difference of opinion 
between the Judge and the Assessors, or any of them, upon a question of 
law or practice or usage having the force of law, but ultimately they agree 
upon the amount of compensation, sec. 28 must be taken to apply, and no 
appeal will lie against the decision of the Court with reference to the point 
upon which the Court and the Assessors differed, If, however, in addition 
to differing upon any question of law, &o., they ultimately differ also as to 
the amount of compensation to be awarded, sec. 28 does not apply, but 
under sec. 35, coupled with sec, 30, in such a case an appeal will lie, and in 
such appeal all questions decided by the Lower Court, whether the opinion 
of the Assessors coincided with that of the Judge or not upon these ques- 
tions are open to the parties in the Appellate Court. When ina Land Ac- 

‘quisition case it was shown that the land to be acquired was subject toa 
mokurraree lease in favour of the Government, and the Court in estimating 
the compensation had deducted 5 per cent. from the rent on account of 
collection charges. Held, that such deduction was excessive, and that, having 
regard tothe fast that the amount was Rs. 85-4, and was collected only 
a os a 4 annas was all that should have been deducted—I. L. B., 

al, : 


28.. In case of a difference of opinion between the Judge and the 
Difference on questions assessors, or any of them, upon a question of 
of law. law or practice, or usage having the force of 
law, the opinion of the Judge shall prevail, and there shall be no appeal 
therefrom. 


29. In case the Judge and one or both of the assessors agree as 


Agreement as to amount to the amount of compensation, their decision 
of compensation. thereon shall be final. 


Notes. 


The Courts established under Act X. of 1870 are Courts subject to the 
appellate jurisdiction of the High Court, and not the less 80, becayn)y » 
appeal lies to the High Oourt from their decisions in certain cases on, pier 
Hi h Court consequently has the power of superintendence over thosarpose 
under seo, 15 of 24 and 25 Vic., c. 104. There is nothing in Act X,:3 ‘and 
which gives the Judge and assessors sitting together power to deternao5- 
the right to compensation, or the title to the land for which compensation 
is to be assessed. Where, therefore, the Collector tendered compensation in 
respect of land, some of which was above, and some below, high-water mark, 
and made an offer for each separately, held that the Judge and assessors 
had no-power to award the. whole sum tendered by the Collector as com- 
pensation for the land above high water mark ; but they should have deter- 
med ba was @ proper compensation for each description of land.—15 B, 

_ B., 197. 


See 13 B. L. B,, 800, noted under sec. 25, 
Difference as to the - 30. In case of difference of opinion bet- 
amount of compensation. ween the Judge and both of the assessors as to 
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the amount of compensation, the decision of the J adge ane prevail, 
_subject to the appeal allowed under section 35. 
Notes. 


Under sec. 30, Act X. of 1870, an appeal lies from the decision of the 
Judge where he differs from the aasessors, whether the assessors agree with 
= eae Av ea .—In the matter of the Land Acquisition Act (X of 1870): 
_ | 


See 13 B. L. R., 300, noted under seo, 25 ; I. L. B., 10 Cal. 769, noted 
under sec, 27. 

31. Every assessor appointed under this Act, not being an officer 
of Government, shall receive sach fee for his 
services as the Judge sball direct, provided 
that such fee shall not exceed five hundred rupees. 

Such fee shall be deemed to be costs in the proceeding. 

32. The costs of all proceedings taken under this Part by order 

Costa of proceedingstaken Of the Court shall, in the first instance, be paid 
by order of Court. by the Collector. 

33. Where the amount awarded does not exceed thesum tender- 
ed by the Collector, the coats of all proceedings 

under this Part shall be paid by the person 
interested. 
Where the amount awarded exceeds the sum s0 ieudubed such 
costs shall be paid by the Collector. 
“~~ 34. Every award made under this Part shall be in writing sign- 
ed by the Judge and the assessors or assessor 
concurring therein,and shall specify the amount 
awarded under the first clause of section 24, and also the amounts (if 
any) respectively awarded under the second, third, and fourth clauses 
of the same section, together with the grounds of awarding each of 
the said amounts. 

1’ shall also state the amount of costs incurred in the proceedings 

Award to state amount under this Part, and by what persons and in 
of costs, what proportions they are to be paid. 

myth costs (if any) payable by the person interested, and not 
dedticted under section 42, may be recovered 
as if they were costs incurred in a suit, and as 
..} the award were the decree therein. 

Notes. : 

The award will operate as the decree in the case, and should contain 
al. that-is necessary to be entered in a decree. 

There is no stamp duty on the claim, Court Fees Act VII of 1870, sec. 

19, ol. xxii ; nor is the award chargeable with oe eae any party claim 
ing under it is entitled toa copy free of charge (sec. 57). . 


The coats principally consist of the pleaders’ eee wiiueno expenses, 
and the fees, if any, of the assessors. 


Assessor's fees. 


Party to pay costs. 


Awards to be in writting. 


ees of costs. 
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- . “Phere is no appeal againat the order in the award as to costs. Per 
Covcs, C. J. “ The Judge is to determine the amount ‘of costa incurred by 
either party in the same way as it is done in suits by the Taxing officer.— 
92 W. R., 136. | . 

See 13 B. L. R., 300, noted under section 25. 

35. If the Jadge differs from both the assessors as to the amount of 

Appeal from Judge’s Compensation, he shall pronounce his decision, 
decision ae to compensa- and the Collector or the person interested (as 
els ; the case may be) may appeal therefrom to the 
Court of the District Judge, unless the Judge whose decision is appeal- 
ed from is the District Judge, or unless the amount which the Judge 
proposes to award exceeds five thousand rupees, in either of which 
cases the appeal shall lie to the High Court. | 

Every appeal under this section shall be presented within the 
time and in manner provided by the Code of Civil Procedure for the 
regular appeals in suits. 

Notes. 

An appeal from the decision of a judicial officer appointed to exercise 
the functions of a Judge under Act X. of 1870 within the town of Calcutta 
lies to the High Court sitting to hoar appeals from decisions by the Conrt 
in its original civil jurisdication. The words “ District Judge” in sec, 35, 
Act X. of 1870, include the High Court in its appellate jurisdiction, and 
there is nothing in the definition of those words given in Act I. of 1868, 
sec. 2, cl, 12, opposed to thia meaning. No appeal lies on a question of costs 
in a case under Act X of 1870. In this case the costs of the appeal were 
allowed by the High Court on scale 2.—13 B. L. R., 189, pt, 

See 13 B. L. R., 300, noted under sec. 25 ; 11 B. L. B, 280, noted 
under sec, 30; I. L. R., 10 Cal., 769, noted under sec. 27, - 


en pe ees 86. The following prc visions of the Code 
plicable. Pp’ of Civil Procedure :— 


(a) as to adding parties, 

(b) as to adjoornment, 

(c) as to death, marriage, and bankruptcy or insolvency of parties, 

(d) as to summoning witnesses and their attendance, 

(e) as to examination of parties and witnesses, 

(f) as to production of documents, and 

(g} as to commissions to examine absent witnesses and to make~ 
local enquiries, 

shall apply, so faras may be, to proceedings before the Court 


* 





PART Iv. 
APPORTIONMENT OF COMPENSATION. 
37. Where there are several persons interested, if sach persons 
Particulars pf apportion- agree in the apportionment of the compensa- 
ment to be specified. tion, the particulars of such apportionment 
shall be specified in the award, and as between such persons the award 
shall be conclusive evidence of the correctness of the apportionment- 
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$8. When the amonnt of compensation has been settled under. 
,Diapute as to apportion. section 14, if any dispute arises as to the ap* 
bt. portionment of the same or any part thereof . 
P Collector shall refer such dispute to the decision of the Coart. 
Note. 
See I. L, B., 7 Cal. 388, noted under sec. 40 ; 4 Cal. 757, noted under 
sec, 39 ; 16 Bom. 525, noted under sec, 15. 
39. When the amount of compensation has been settled by the 
Determination of propot- Court,and there is any dispute as to the ap- 
tions. ™* portionment thereof, or when a reference to 
the Court has been made under section 88,the Judge sitting alone 
shall decide the proportions in which the persons interested are entit- 
Jed to share in such amonnt. | 
An appeal shall lie from sach decision to ‘thd High Court, unless 
the Judge whose decision is appealed from is not the District Judge, 
in which case the appeal shall lie in the first instance to the District 
Judge. 
Every appeal under this section shall be presented within the time 
and ip manner provided” for regular appeals in suits. 


Notes- 

Where a patni and a darpatni has been given of land, which is after- 
wards acquired by the Government for public purposes, under the pro- 
visions of the Land Acquisition Act, the zemindar is, generally speaking, 
entitled to as much of the compensation-money as the patnidar is, As @ 
rule, ryots having @ right of occupancy in such land, and the holders of 
the permanent interest next above the occupancy ryots, are the porsons 
entitled to the larger portion of the compensation-money, The principles 
on which compensation-money should be apportioned among the different 
holders discuesed and explained,—I. L. R., 7 Cal, 585. 

A decree which apportions compensation made under sec. 39 of the Land 
Acquisition Act (X of 1870), by a Court to whom such matter has been re- 
ferred under sec. 38 of the same Act, is final, and cannot be questioned 
otherwise than by the pnneal permitted under sec, 39.—I.L.R., 4 Cal. 757, 

Under sec. 39 of the Lins... Acquisition Act, it is the duty of the Judge, 
in apportioning the compensation-money which he is directed to apportion, 
to decide the question of title between all persons claiming a share of the 
money. Semble.—No decision under the Land Acquisition Act should be- 
treated as res judicata with respect tothe title to other parts ef the proper. 
ty belonging to persons who may come before the Judge under sec. 39,.—T, 
L. B., 7 Cal, 406. 

A putnidar is entitled to compensation though there mny lo no agrea- 
ment to that effect, 4 W. R., 40. The party prima facie entitled. to the 
compensation is the proprietor ; any party claiming against him by virtue 
of aright derived from him (eg. makurrareedar) ia bound to prove the 
right be pleads.—12 W. R.,, 270. 

See 8 M. H. C. R., 192, noted under sec. 3 ; 15 B, L, R., 197, noted 
under sec, 29; T. L. R., 12 Cal. 33,11 Cal. 696 and 10 Bom. 585, noted 
under sec. 9; 16 Bom. 525, noted under sec. 15. - 


* Certain worde, which were repealed by Act XII. of 1876, have been omitted. 
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PART V+ 

| PAYMENT, . : 
40. Payment of the compensation shall be made by the Collector 
Payment of compensa- according to the award to the persons named 
tion to whom made. therein, or, in the case of an appeal under gec- 


tion 89, according to the decision on such appeal : 

Provided that nothing herein contained shall affeot the liability 
of any person who may receive the whole or 
any part of any compensation awarded under 
this Act, to pay the same to the person lawfully &htitled thereto. 

Notes. 

In proceedings under this Act, the persons entitled to take Jand com- 
pulsorily deal only with those who are in possession of it, or who are osten- 
sibly its owners. It may happen that the real owner, being an infant, or 
® person otherwise under disability, does not appear, and is not dealt with 
in.the first instance. There is, therofore, a proviso in sec. 40 to the effect 
that nothing contained in that or the preceding sections “ shall affect the 
liability of any person who may receive the whole, or any part of any com- 
pensation awarded under the Act to pay the same to the person lawfully 
entitled thereto.” This applies only to persons whose rights have not been 
dealt with in adjudications in pursuance of secs. 38, 39 and 40; and does 
not permit a person whose claim has been disposed of in the manner pointe 
ed out in the Act, to have that claim re-opened and again heard in another 
snit.—I. L. B., 7 Cal. 388, 

See I..L B., 12 Cal. 33, 11 Cal. 696 & 10 Bom. 585, noted under sec. 
9; 4 Cal. 757, noted under section 39. 

41. When the amount of the compensation has been settled un- 

Payment on making der section 14, if the persons interested shall 
award by Collector. so desire, the Collector sha’ , on the making of 
the same award, pay the amount of sach compensation, and take pos- 
session of the land : 

Provided that, in any case where immediate possession is not re- 
quired, he may allow the occupants (if any) of the land to remain in 
occupation of the same, upon such terms as he and they may agree on, 
until possession of the land is required. 

42. Iu addition to the amount of any compensation awarded 

Percentage on market. under Part Il. or Part LIT. of this Act, the 
value. Collector shall, in consideration of the com- 
pulsory nature of the acquisition, pay fifteen per centum on the market- 
value mentioned in section 24. 

' ‘When the amount of such compensation is not paid on taking pos- 
session, the Collector shall pay the amount 

Payment with interest. warded and the said sacaalens with interest 
on such amonnt and percentage at the rate of six per centum perannum ~ 
from the time of so taking possession : 


® This Part does not necessitate payment of compensation for land acquired under 
ita provisions by the Collector in person.—Board’s Pros., No. 4,908, 2nd Nov. 1877, 


 Provieo. 
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Provided that the costs (if any) payable to the Collector by the.” 
person interested shall be deducted from such amount and percentage: - 


"Provided that, in cases where the decision of the Court under Part 


‘Time of payment ia ap- ILL. or Part IV. of this Act ia liable to appeal, 
pealable oases. the Collector shall not pay the amount of com. 
pensation or the percentage, or any part thereof, until the time for ap- 
pealing against such decision has expired, and no appeal shall have been 
presented against such decision, or until any such appeal shall have 
been disposed of. 

PART VIL 
Temporary Occupation or Lan. 


43. Subject to the provisions of Part VII. of this Act, whenever 
Temporary ocoupation it appears to the Local Government that the 
of waste or arable lund. temporary occupation and use of any waate or 
arable land are needed for any public purpose, or for a Company, the 
Local Government may direct the Collector to procare the occupation 
and use of the same for such term as it shall think fit, not exceeding 
three years from the commencement of such occupation, 


The Collector shall thereupon give notice in writing to the peraons 
interested in sach land of the purpose for which the same is needed, 
and shall, for the occupation and use thereof for sach term as aforesaid, 

ad for the materials (if any) to be taken therefrom, pay to them such 
ompeusation, either in a gross sum of money, or by monthly or other 
yeriodical payments, as shall be agreed upon in writing between him 
snd such persons respectively. : 

In case the Collector and the persons interested differ as to the 

. sufficiency of the compensation, the Collector 
D iaeees ere shall sates such difference for the final order 
of the Court. 


Power to enter and take 44. On payment of such compensation, 
possession. 
~—.9F on execiting such agreement, 

or on making a reference under section 43, 

the Collector may enter upon and take possession of the land, and 
use or permit the use thereof in accordance with the terms of the eaid 
notice. 

And, on the expiration of the term, the Collector shall make or 
tender to the persons interested compensation 
Restoration of land taken. ¢,. the damage (if avy) done to the land and 
not provided for by the agreement, and shall restore the land to the 


persons interested therein : 
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"+. Provided that, if the land has become permanently unfit to be 
used for the purpose for which it was used immediately before the com- 
mencement of such term, and, if the persons interested shall so require, 
the Local Government shall proceed under this Act to acquire the land 
as if it was needed permanently for a public purpose or for a Company. 


45. In case the Collector and persons interested differ as to the 
Difference as to condi- Condition of the land at the expiration of the 
tion of land. term, or as to any matter connected with the 
said agreement, the Collector shall refer such difference for the final 
order of the Ccurt, and on such reference, or on a reference under sec- 
tion 43, the Judge sitting alone shail decide the difference referred. 





a, ee 


PART VII. 
ACQUISITION or Lanp ror ComPANIES. 


46. Subject to such rules as the Governor-General of India in 
Company may beautho- Council may from time to time, prescribe in 
“ised to enter and survey. this behalf, the Local Government may autho- 
rize apy officer of any Sompany desiring te acqaire land for its purposes 
to exercise the powers conferred by section 4. 
In every such case section 4 shall be construed as if, for the words 
Construction of sections ‘‘ for such purpose,” the words ‘* for the pur- 
éand 5. poses of the Company” were substituted, and 
section 5 shall be construed as if, after the words “ the officer,” the 
words “of the Company” were inserted. 


47. The provisions of section 6 to section 45 (botl. inelusive) shall 
Consent of Local Go. 206 be put in force in order to acquire laud for 
vernment to acquisition. any Company, unless with the previous consent 
Hxecution of agreement.  4f the Local Government, and unless the 


Company shall have executed the agreement hereinafter mentioned. 


48. Such consent shall not be given unless the Local Govern. 
ment be satisfied, by an enquiry held as here- 
inafter provided— | 

(1) that such acquisition is needed for the construction of some 
work, and 

(2) that such work is likely to prove usefal to the public. 


Sach enquiry shall be held by such officer and at such time and 
place as the Local Government shall appoint. 

‘Such officer may summon and enforce the attendance of witnesses, 
and compel the production of documents by the same means and, as 
dar as possible, in the same manner as is provided by the Code of Civil 
procedure in the case of a Civil Court. 


Previous enquiry. 


49. Such officer shall report to the Local Government the:result of 
Agreement with Secre- the enquiry, and, if the Local Government is 
tecy of state in Council, — satisfied that the proposed acquisition is need- 
ed for the construction of a work, andthat such work is likely to prove 
useful to the public, it shall, subject to such rales as the Governor- 
General of India in Council may from time to time prescribe in this be- 
half, require the Company to enter into an agreement with the Seo- 
retary of State for India in Council, providing to the satisfaction of the 
Local Government for the following matters, namely :— | 

(1.) The payment to Government of the cost of the acquisition : 

(2.) The transfer, on such payment, of the land to the Company : 

(3.) ‘he terms on which the land shall be held by the Company: 

(4.) The time within which, and the conditions on which, the 
work shall be executed and maintained ; and 

(5.) The terms on which the public shall be entitled to use the 
work. 

50. Every such agreement shall, as soon as may be after its exe- 
cation, be published in the Gazette of India, 
and also io the local official Gazette, aud shall 
thereupon (so far as regards the terms on which the public shall be 
entitled to use the work) have the same effect asif it had formed part 
of this Act. 


Publication of agreement. 





PART VIII. 

MISCELLANEOUS. 
51. Service of any notice under this Act shall be made by deli- 
vering or tendering a copy thereof signed, in 
the case of a notice under section 4, by the 
officer therein mentioned, and, in the case of any other notice, by or 

by order of the Collector or the Judge. . 
Whenever it may be practicable, the service of the notice shall be 
made on the person therein named. 
.. .. When such person cannot be found, the service may be made on 
any adult male member of his family residing with him ; and, if no 
such adult male member can be found, the notice may be served by 
fixing the copy on the outer door of the house in which the person there- 
in named ordinarily dwells or carries on business. 


_ 59. Whoever wilfully obstructs any person io doing any of the 
acts authorized by section 4 or section 8, or 
wilfully fills up, destroys, damages, or displa- 
ces auy trench or mark made under seotion 4, 
Destroying landmarks. = hal], on conviction befure » Magistrate, be 


Service of notice. 


Obstruction to survey, &o. 


Filling trenches. 
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‘Hable to imprisonment for any term not exceeding one month, or to — 
mot exceeding 50 rupées, or to both. 


53. If the Collector is opposed or impeded in taking possession © 
Magistrate to enforce under thia Act of any land, he shall, if = 
surrender. Magistrate, enforce the saereader of the land 
to himself, and, if not a Magistrate, he shall apply to a Magistrate or 
(within the towns of Calcutta, Madras, and Bombay) to the Commia- 
sioner of Police, and such Magistrate or Commissioner (as the case may 
be) shall enforce the surrender of the land to the Collector. 


54. Except in the case provided for in section 44, nothing in this 
Government not bound Act shall be taken to compel the Government 
to complete acquisition. to complete the acquisition of any land unless 
an award shall have been made or a reference directed under the pro- 
visions hereinbefore contained. 


Bat, whenever the Government declines to complete any such 

Com pensation when nee SCquisition, the Collector shall determine the 

quisition is not completed. amount of compensation due for the damage 

(if any) done to such land under section 4 or section 8, and not already 

id for under section 5, and shall pay such amount to the person in- 
jured. 


55. The provisions of this Act shall not be put in force for the 


Part of house or build) Purpose of acquiring a pa.t only of any bonee, 
ing not to be taken. manufactory, or other building, if the owner 
desire that the whole of such house, manufactory, or building shall be 
BO acquired. 


Note. 

The Local Government having appropriated for public purposes under 
the Land Acquisition Act (X of 1870) some of the out-bouses attached to a 
dwelling-house, and part of the compound in which they were situate, with- 
out taking the house with its other out-houses or appurtenances or the reat 
of the compound, the owner objected, under sec. 55 of the Act, that the Go- 
vernment should take the whole of such property or none. Held, applying 
to seo. 55 the interpretation placed by the Courts in England upon the cor- 
responding sec. 92 of the Land Clauses Consolidation Act (8&9 Vic,, o; 
18), that the section was applicable, and the objection must be allowed. 
Grosvenor v, The Hampstead Junction Railway Company, Cole v. The West 
London and Crystal Palace Railway Company and King v. The Wycombe 
Railway Company, referred to. Held also that the rule was not in England 
restricted to small or confined areas, and that the test was not whetker the 
part appropriated could be severed from the rest of the property without - 
inconvenience to the owner.—I. L. B., 11 Al. 378, 


56. Where the provisions of this Act are put in force for the pur- 
Payment of Collector's P08 of acquiring land at the cost of any 
charges by Municipal Body Municipal Fund, or of any Company, the 
or Company. charges incurred by the Collector in such ac- 
quisition shall be defrayed from or by such Fund or Company. 
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57. No award or agreement made under this Act shall be charge- 

Exemption from stamp. able with stamp-daty, and no person claiming 

duty and fees. under any such award or agreement shall be 
liable to pay any fee for a copy of the same. 


Bar of suits to set asiue 58. No suit shall be brought to set aside 
Gwards ander Act: an award under this Act. 


And no suit or other proceeding shall be commenced or vada 
Limitation of suits for @gainst any person for anything done in pur- 
anything done inpursuance guance of this Act, withont giving to such 
rere person a month’s previous notice in writing 
of the intended proceeding, and of the cause thereof, nor after tender | 
of sufficient amends, nor after the expiration of three mouths from the 
accrual of the cause of suit or other proceeding. . 
59. The Local Government shall have power to make rules con- 
sistent with this Act for the guidance of offi- 
cers in all matters connected with its enforce- 
ment, and may, from time to time, alter and add to the rules so made. 
All such rules, alterations, and additions shall, when sanctioned by 
the Governor-General in Council, be published 
in the local official Gazette, and shall anere: 


upon have the force of law. 


Power to mak® rules. 


Publication of rules. 
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LAND-ACQUISITION (MINES). 


ACT No. XVIII. OF 1885. 


Paesgp on THE 167s OcrosrR 1885. 
An Act to provide for cases in which Mines or Minerals are situate under 
land which it is desired to acquire under the Land 
Acquisition Act, 1870. 


Waerras it is expedient to provide for cases in which mines or 
minerals are situate under land which it is desired to acquire under the 
‘Land Acgnisition Act, 1870 ; It is hereby enacted as follows :— 


Short title, eommende: " 1. (1) This Act may be called the Land 
ment, and local extent. Acquisition (Mines) Act, 1835 ; and 
(2) It shall come into force at once. . * 


(3) It extends in the first instance to the territories administered 
by the Governor of Madras in Council and the Lientenant-Governor of 
Bengal, but any other Local Government may, from time to time, by 
notification in the official Gazette, extend this Act to the whole or any 
specified part of the territories under its administration. 


2. Jixcept as expressly provided by this Act, nothing in this Act 
Saving for mineral rights Shall effect the right of the Government to 
of the Government. any mines or minerals. 


3. (1) When the Local Government makes a declaration under 
Declaration that mines section 6 of the Land Acgv‘sition Act, 1870, 
are Bob needed: that land is needed for a public purpose or for 
a Company, it may, if it thinks fit, insert in the declaration a statement 
that the mines of coal, iron-stone, slate, or other minerals lying under 
the land or any particular portion of the Jand, except only such parts 
of the mines or minerals as it may be necessary to dig or carry away 
or use in the construction of the work for the purpose of which the 
Jand is being acquired, are not needed. 


(2) When a statement as aforesaid has not been inserted in we 
declaration made in respect of any land under section 6 of the Land 
Acquisition Act, 1870, and the Collector is of opinion that the provisions 
of this Act ought to be applied to theland, he may abstain from tender 
ing compensation under section 1] of the said Land Acquisition Act in 
respect of the mines, and may— 

(a) when he makes an award under section 14 of that Act, insert 
sucha statement in his award ; 

(6) when he makes a reference to the Court under section 15 of 
that Act, insert such a statement in his reference ; or 
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(c) when he takes possession of the land under section 17 of that 
Act, publish such a statement in such manner as the Governor-General 
in Council may, from time, to time, prescribe. : 

(3) If any such statement is inserted in the declaration, award, o1 or 
reference, or published as aforesaid, the mines of coal, iron-stone, slate, 
or other minerals under the land or portion of the land specified in the 
statement, except as aforesaid, shall not vest in the Government when 
the land so vests under the said Act. 

4. Ifthe person for the time being immediately entitled to werk 

Noticeto be given before OF Seb any mines or minerals lying uoder- any 
working mines tying under land so acqaired is desirous of working or get- 
Jand. ting the same, he shall give the Local Govern: 
ment notice in writing of his intention so to do sixty duys before the 
commencement of working. 

5. (1) At any time or times after the receipt of a notice under 

Power to prevent or res- the last foregoing section, and whether before | 
trict working. or after the expiration of the said period of sixty- 
days, the Local Government may cause the mines or minerals to be in- 
spected by a person appointed by it for the purpose ; and 

(2) If it appears to the Local Government that the working or get- 
ting of the mines or minerals, or any part thereof, is likely to cause 
damage to the surface of the land or any works thereon, the Local 
Goyarc~1ent may publish, in sach manner as the Governor-General in 
Council may, from time to time, direct, a declaration of its willinguess, 
either— 

(a) to pay compensation for the mines or minerals still unworked 
or ungotten, or that part thereof, to all persons having an interest in 
the same ; or 

(6) to pay compensation to al] such persons in consideration of 
those mines or minerals, or that part thereof, being worked or gotten 
in such mannerand subject to such restrictions as the Local Govern- 
ment may in its declaration specify. 

(3) If the declaration mentioned in case (a) is made, then thosa 
mises or minerals, or that part thereof, shall not thereafter be worked 

or gotten by any person. 

(4) If the declaration mentioned in case (b) is made, then those 
mines or minerals, or that part thereof, shall not thereafter be worked 
or gotten by any person save in the manner and subject to the restric. 
tions specified by the Local Government. 

6. When the working or getting of any mines or minerals has 

Ghia Gl deteraiuing pecs heen prevented or restricted under section 5, 
sons interested and am- the persons interested in those mines or mi- 
pt of compensation. nerals and the amounts of compensation pay- 
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able to them reapectively shail, subject to all necessary modifications, 
be. ascertained in the manner provided by the Land Acquisition Act, 
1870, for ascertaining the peraons interested in the land to be acquired 
under that Act, and the amounts of compensation payable to them, 
respectively. 
- J. (1) H, before the expiration of the said sixty days, the Local 
eS a ee Government does not publish a dectaration as 
nub offer to pay Com pensa- provided in section 5, the owner, lessee, or oe- 
tion, mines may beworked eupier of the mines, may, unless and until such 
as eeige er a declaration is subsequently made, work the 
mines or any part thereof ina manner proper and necessary for the 
beneficial working thereof, and according to the usual manner of work~- 
ing such mines in the local area where the same are situate. 


(2) If any damage or obstruction is caused to the surface of the land 
or any works thereou by improper working of the mines, the owner, 
lessee, or occupier of the mines, sball at once, at his own expense, repair 
the damage, or remove the obstruction, as the case may require. 


(8) If the repair or removal is not at once effected, or, if the Local 
Government so thinks fit, without waiting for the same to be effected. 
by the owner, lessee, or occupier, the Local Government may execute 
the same, and recover from the owner, lessee, or cccupier the expense 
occasioned thereby. 
8. Ifthe working of any mines is prevented or restricted under 
ne section 5, the respective owners, lessees, and 
occupiers of the mines, if their mines extend so 
as to lie on both sides of the mines the working of which is prevented 
or restricted, may cut and make such and so many airways, headways, 
gateways, or water-levels, through the mines, measures, or strata, the 
working whereof is prevented or restricted, as may be requisite to 
enable them to ventilate, drain, and work their said mines ; but nosuch 
airway, headway, gateway, or water-level, shall be of greater dimen- 
sions or section than may be prescribed by the Governor-General in- 
Council in this behalf, aud, where no dimensions are so prescribed, not 
greater than eight feet oe and eight feet high, nor shall the same be 
cut or made upon any part of the surface or works, or so as to injure 
the same, or to interfere with the use thereof. 


9. The Local Government shall, from time to time, pay to the owner, 

| lessee,or occupier of any such mines extending 
seneauatien 4a injury so as to lie on both sides of the mines,the work- 
done tomines. ing of which is prevented or restricted, all such 
additional expenses and losses as may be incurred by him by reason of 
the severanoe of the lands lying over those mines or of the continuous 
workiug of these mines being interrupted as aforesaid, or by reason of. 


Mining epmmusiontions. 
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the same being worked in such manner and under such restrictions a3 
not to prejudice or injure the surface or works, and for any mineralé-not 
acquired by the Local Government which cannot be obtained by reason 
of the action taken under the foregoing sections ; and if any dispute or 
questi-n arises between the Local Government aad the owner, leases 
or occupier as aforesaid, touching the.amoant of those losses or expen- 
ses, the same shall be settled as nearly as may bein the manner pre- 
vided for the settlement of questions touching the amount of ‘compen- 
sation payable under the Land Acquisition Act, 1870. 
10. If any loss or damage is sustained by the owner or osoupier | 
And also for injury ari Of the lands lying over any such mines, the 
sing from any airway or working whereof has been so prevented or ran 
SeUet MOE: tricted as aforesaid (and not being the owner, 
lessee, or ocoupier of those mines), by reason of the making of any such 
airway or other works as aforesaid, which or any like work it would not 
have been necessary to make but for the working of the mines having 
been so prevented or restricted as aforesaid, the Local Government 
shall pay full compensation to that owner or occupier of the surface 
lands for the loss or damage go sustained by him. 
11. For better ascertaining whether any mines lying under land 
Power to officer of Local 2°4ired in accordauce with the provisions of 
Government to enter and this Act are being worked, or have been work- 
ingpect the working of ed, or are likely to be worked, so as to damage 
- : 
the laud or the works thereon,an officer appoint- 
ed for this purpose by the Local Government may, after giving twenty- 
four hours’ notice in writing, enter into and return from any such 
mines or the works connected therewith ; and for that purpose the officer 
so appointed may make use of any apparatus or machinery belonging 
to the owner, lessee, or occupier of the mines, and use all necessary 
means for discovering the distance from any part of the land acquired 
to the parts of the mines which have been, are being, or are about to be 
worked. 
12. If any owner, lessee, or ocenpier of any such mines or-works, 
‘Penuity for refusal to refuses to allow any officer appointed by the 
allow inspection. Local Government for that purpose to enter 
into and inspect any such mines or works in manner aforesaid, he shall 
be punished with fine which may extend totwo hundred rupees. | 
13. Ifit appears that any such mines have been worked contrary 
If minesworkodcontrary to the provisions of this Act, the Local Govern- 
fl crea aca peu ment may, if it thinks fit, give notice to the 
quire means to be adopiad ‘ owner lessee, or occupier thereof to construct 
for safety of land acquired. guch works and to adopt such meavs as may 
be necessary or proper for making safe the land acquired, and the works 
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‘eon, and preventing injury thereto ; and if, after such notice, any 
each owner, lessee, or occupier does, not forthwith proceed or construct’ 
“fhe works necessary for making safe ihe land acqtired and the. works. 
thereon, the Local Governingtit muy iteelf sonstraci the works and re- 
obver the expense thereof frm the owner, lessee, of occupier, = 
od. When geadinr ee iter - —_ made re arding 
Be woe cS ,  suy land, and the laid has acquired by the 
icant nas — Government, and has been transferred to or 
been transferred to a local bas vested, by operation of law, in a local an- 
wathority or Company. thority or Company, then sections 4 to 13, both 
inclusive, shall be read as if, for the words “ the Local Government,’’ 
wherever they occur in those sections, the words “ the local authority 
or oes as the case may be, which has acquired the land” where 
_ substituted. | 


1§. (1) This Act shall apply to any land for the acquisition where- 
of proceedings under the Land Acquisition 
Act, 1870, are pending at the time when this 
Act comes into force, unless before that time the Collector has made, 
in respect of the land, an award under section 14 ora reference to the 
Conrt undex section 15 of that Act, or has taken possession of the 
land under section 17 of the same. 

(2) When the Collector has, before the said time, made an award 
or reference in respect of any such land or taken possession thereof as 
aforesaid, and all the persons interested in the land, or entitled under 
the Land Acquisition Act, 1870, to act for persons so interested, who 
have attended or may attend in the course of the proceedings ung~¢ 
sections 11 to 15, both inclusive, of the Laud Acquisition Act, 1870, 
consent in writing, to the application of this Act to the land, the Col- 
lector may, by an order in writing direct that itr al] apply, and there- 
upon it shall be deemed to have applied from the commencement of the 
proceedings ; and the Collector shall be deemed, as the case may be, to 
have inserted in his award or reference, or to have published in the 
preseribed manner, when he took possession, the statement mentioned 
in section 8 of this Act. . : 









Pending cases. 


Definition of looal : a 
authority and Company. 16. In this Act 


(a) “ local authority” means any municipal committee, district 
board, body of port commissioners, or other authority legally entitled . 
to, ot entrusted by the Government with, the control or management 
of any municipal or Jocal fund ; and 

(b) “Company” means a Company registered under any of the 
enactments relating to Companies from time to time in foree in British 
lodia, or formed in pursuance of au Act of Parliament or by Royal 
Oharter or Letiers Patent. ee ee : 

; 17%. is Act shall, for the purposes oc 
Land Pau es all enactments for the time being in force, be 
1870, read with, and taken us part of, the Land Ac- 

quisition Act, 1870. 
eo oer 


{ il18 j 
RENT RECOVERY. 


M. ACT No. VIII. OF 1865. 
(4s amended by Act II of 1871.) 


Reozivzp tHe Governor's assEnr ow THE Sra or Arai 1865, ap raat 
Govxenor GengzsL’s assENT ON THE 191TH or SerremBEn, 1865. 


An Act to consolidate and improve the laws which define the process to b¢ 
taken for the recovery of Rent.* : 


Waeeras it is expedient to consolidate and simplify various law. 
which have been passed relative to land-holder: 
and their tenants, and to provide a uniform 
process for the recovery of rent ; It is enacted as follows :—~ 





Preamble. 


Interpretation clause. 1. The term “Land holders” when ae 
Landholder in this Act, aball be taken to include the fol- 
a ; lowing persons :— 


f All persons holding under a Sunnud-i-Milkeut Istimrdr, all other 
Zemindars, Shrotriemdars, Jaghirdars, Inamdars, and all persons farm- 
ing lands from the above persons, or farming the land-revenue under 
Government : 

.18o al] holders of land under a Ryotwar Settlements or in any 
way subject to the payment of Land Revenue direct to Government, 
and all other registered holders of land in proprietary right. 


The term ‘‘ Tenant” shall, for the purpose of this Act, include all 
persons who are bound to pay rent to a land- 


cas holder : 
The word * Collector” shall be taken to denote every officer who, 
“< Collector.’” for the time being, is authorized to exercise 
Gender > the powers of a Collector ;: Words in the mas- 
w ie culine gender shall be taken to include the 
am e 


feminine, and words in the singular number 
shall be taken to include the plural, unless the contrary shall appear by 
the contexé. 

Notes. 


An instrument authorizing # creditor to manage an estate, recover rent 
and pay certain disbursements and retain possession until a certain debt 





* This Act is extended to Badrachalam and Rekapailee Taluks in the Godaveri Dis- 
triot, and to the Rumpa country.—Government of India Notification, 8rd October 1879, 
Nos. 2,160 and 1,161, respectively. Vide Fort St. George Gazette, dated 21st October 
1879, 
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amongst other debts to him wes paid, does not create the creditor a lanc. 
holder within the meaning of this Aot.—I. L, B., 8 Madr. 116. 


An inamdar entitled to receive a jodi or quit rent from other inamdar™ 


may have recourse to the summary remedies provided by this Act for th 
recovery of the quit-rent,—7 Madr. 262. 


V leased certain fields to 8 at a single rent. Of these fields, some wer. 
held by V under a rafyatwari patta, but the patta for the rest stood in the 
mamas of V's vendors, V distrained for arrears of rent under the provision: 
of the Rent Recovery Act :—Held, that V was not a landholder within the 
definition of the Act in respect of the latter fields, and, therefore, that the 
distraint was illegal.—8 Madr, 9. 

Sec. l of Madras Act VIII of 1865 does not confine the term inamdar 
to such inamdars as are registered :—Held, therefore, that the purchase. 
of an inam village, who had not got his name registered as inamdar, was 
not thereby debarred from enforcing the provisions of the Act against ~ 
tenant for arrears of rent. Valamaramea v. Virappa (1. L. R.,5 Madr. 145 
observed upon.—8 Madr, 351. 

The interest of Bin the farm of a jagir, which he had obtained or 
lease from the jagirdar, was sold in execution of a decree and pu:chasec 
by J, who assigned his interest to the plaintiff. In a suit under Act VII. 

1865 (Madras) by plaintiff to compel defendant to accept a patta, defen- 
dant objested that plaintiff had no right to enforce acceptance of a patta 
under the i\ct :— Held, by the Full Bexch, (Tuener, C.J., Muttusami Ayyar 
Hutchins, and Brayor, JJ, Kernan, J., dissenting) that plaintiff was - 
landholder within the meaning of the Act, and entitled to enforce acceptanc: 
of a patta—Zinulabdin Rowten ¢, Vijien Virapatrea (I. L. B., 1 Madr. 49: 
dissented from.—8 Madr. 394. 

This Aot, equally with the prior enactments, abstains from authorizing 
the cognizsanod by the Revenue Authorities of suits for arrears of rent.—é 
M. H. O. B., 218 

The definition of the word laxdholders in this Ac, includes the Poligar 
of an unsettled Polliem and a Poligar is entitled to proceed under this Ac 
against his tenant.—5 M. H. CO. R., 208. 


The above definition of the word “ Landholder” apparently inclades ir 
class I all landholders to whom the old Pattah Regulation XXX of 180‘ 
was applicable. It seems to have been intended to include in class 1 be- 
dides those who pay & mere qutt-rent to Government and the farmers of the 
land revenue from Government properly so called, and farmers of landa 
under semindars, all who like semindars occupy in some degree the posi- 
tion of middlemen between the occupants of the land and the Government. 
and pay to the Government a fixed sum oalled Peahcush, being something 
short of the total revenue caloulated as receivable from the lands compriset. 
within their estates, and to include in class II those who whether unde. 
the Ryotwar Settlement or otherwise pay direct to Government what is 
really the full land-revenae assessed on their holdings.—5.M.H.C.B., 211 


Bat the District Court of Madura (Per P. P. Hurcais) entertains 
a different view, holding that where the entire lease or a severable part of i- 
is completely transferred the assignee of a farmer takes his place, and be- 
comes a farmer from the original lessor.—Appeal Suite 128-138 of 1876 
District Court of Madara. 


of a landholder as defined in this section may exercise 
the naw ra of =} ndhelder under this * et 
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The queation, whether or not mortgagees of landlords are authovised 
as assignees to exercise the powers ef landlords under the Act assuming 
that they have satisfied the conditions of the Act, muet turn upon the natare 
of the mortgage. The term farmer when used in respect of the land system 
in this country applies primarily to persons whe farm the public reveane, 
who contract to pay a ce.tain sam to the Government recovering the dues,. 
which either in the form of revenue or rent the Government is entitled to 
receive, bat the term also applies to persons who farm or take a lease of 
the rights of proprietors who in consideration of obtaining such proportion 
of the profite of an estate as was enjoyed by the proprietors agree to pay or 
account te the proprietor for a sum certain in consideration of the privilege., 
' A mortgage may be made by way of lease or by way of farm or accompanied 

with a farm. If it bea stipulation of the mortgage that the mortgagee 
shall take possession of the estate in whole or in partand give eredit or 
account for a sam certain to the proprietors on account of the collections, 
_ he is protanto a farmer ; and in such a case if the mortgagor is the holder 
of a Sannnd-i-Milkeut Istimrar, a Zemindar, Shrotriemdsr, Jaghirdar or 
Inamdar, the mortgagee is expressly included in the defnition of land 
holder, On the other hand, a mortgage may be made in suck a manner 
that the rights of the mortgagor in respect of the enjoyment of the pro- 
perty are simply assigned to the mortgagee, and in euch a case, the mort- 
gagee has the powers conferred by the Act on landhbolders,only if they have 
been delegated to him by section 79, and they may be delegated by land- 
fs . oo of the classes mentioned in the definition.—6 Indian Jurist 

9s e 

A landholder entrusted with the collection of quit-rent on iname situa- 
ted within his estate is not a farmer of revenue within the meaning of this 
Act.—M. H. ©, Ruling in R. A. No. of 1872, unreported. 


Per Hotnoway J.—The term “farmer” is not used in its ordinary Hag- 
lish sense of one who himself cultivates land, but in the sense in which it 
is employed in France—a meaning given to it when we speak of farmers of 
revenue, Farmers under the Act are men who contract to take all the pro- 
fits of certain lands, and to pay a specified sum to the person from whom 
they take.—I. L. R., 1 Madr, 52. 

Per Turner O. J.— Looking to the course of legislation in this Presf. 
dency, it was held by Mr. Justice Muttusami Aiyar and me that the word 
‘tenant’ in Act VIII of 1865 was intended to include a farmer or leasee, and 
that such tenants have as againat the superior landlords and the landlords 
against such tenants under the Act the same sammary remedies as they ree: 
pectively enjoyed under the Regulation.”"—9 Indian Jurist, 70. ~ = - 


Although the Rent Recovery Act defines the term landlord in that Aob 
as including Inamdars who may be mere assignees of Government revenne, 
and also as including persons, who farm the Jand revenoe under Govern- 
ment, the term tenant meaning 8 person bound to pay rent to a léadbolder, 
hardly describes with sufficient accuracy a ryot, who is bound to pay fevenne 
and not rent : and although the legislaturo may have intended to aithorigé 
the assignee or farmer of revenne to avail himself of the summary powers 
provided for the recovery of the revenue, there is nothing to indicate bs 


intention to alter the status of a revenue paying ryot,—8 Indian Jurist, 

To constitute the relation of landlord and tenant under this Act there 
need be no right of reversion in the former, nor any agreement by the latter 
to hold in consideration of rent. Hence the use of the words “ tenant and 
* rent” is very misleading ; for “ tenant” under the Act means something 
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quite different from ite meaning under English law ; and “rent” may be 
merely assigned revenue, and in no sense economic rent.— Per H. J. Sroxes. 

No such relation as that of landlord and tenant exists between a morte. 
gegor (after redemption) and the grantee of the mortgagee, and such mort- 
gegor must establish his right to collect rent before he can sue to have the 
amount thereof ascertained,—2 N. W. R., 197. 

The relation of landlord and ‘tenant does not subsist between Zemindars 
and the holders of inams situated within their estates, and the latter cannot 
be proceeded against under this Act for the recovery of quit-rent or land 
cess, the collection of which has been entrusted to the zemindars by Gov- 
ernment. Board’s Pros,, 14th October 1880, No. 1,512, 


9. Landholders shall have authority to proceed against tenants 
for arrears of rent in the manner and on the 
Mode of enforcing arrears. ditions hereinafter laid down : provided al- 


ways thet procesa ayainst a tenant under this Act must be taken within 
‘one year from the time when the rent became dune. 


Notes. 

In 1869 a village in the zemindari of R. was granted by the zemindar 
to 8 at a favorable rent, in consideration of S renouncing a claim to the 
zemindari. The village was not separately assessed and divided off from 
the zemindari. The reut having fallen into arrears, the village was sold in 
18675 under the provisions of the Rent Recovery Act and purchased at the 
sale by the Agent of the Court of Wards on behalf .f the defendants, minor 
sons of the deceased zemindar, In a suit brought by S, in 1883, to recover 
the village :—Held, that the sale was binding on S and that the suit was 
barred by limitation.—I. L. R., 8 Madr, 196. 

In a suit by a tenant against a zemindar to release an attachment made 
under Rent Recovery Act, sec, 40, it appeared that, aceording to the kist- 
bandi obtaining in the zemindari, rent was payable i. monthly instalments, 
commencing with November in each fasli :—Held, that the unit for the 
rule of limitation prescribed by Rent Recovery Act, sec. 2, for proceedings 
By the landlord was the aggregate rent in arrear at the end of the fasli.— 
13 Madr, 463, 

Rent is payable by the person for whom lease was obtained though the 
lease itself be in favor of other nominal parties-—Sadr. Rep, of 1859, p. 
148. Voluntary relinquishment by Zemindar of rent leviable on an un- 
registered tenure does not bind his saccessor to abstain from demanding 
rent.—Sadr. Rep. 1861, p. 69, - 

Bee J. L. R., 8 Madr. 9, noted under seo, 1. 


- 9 Zemindars, Jaghirdars, Shrotriemdare, Inamdars and persons 
Welsten agreements to be farming lands from the above persons, or far- 
7 “berween land» ming the Land Revenue under Government, 

holdere aud their tenants.  5/.47/ enter into written ayreements with their 
tenants, the engagements of the landholders being termed puttah, and 
those of the tenants being termed muchilka. 
- Notes. 
, Amortgagee from a semindar of a village which is not separately 
assossed under seo. § of Regulation XXV of 1802 is not entitled to en- 


ath Py ig aed of a patta under the promsions of this Avt.— ILL.B. ; 
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__ . The renter of a Zemindari, to whom the right to collect the Kattubadi: 
or qnit-rent on inam lands and road-cess payable to Government was dele. 

ted, sued to compel the inamdars to accept pattas and execute muchil- — 
i for the amount due :—Held, that the inamdars, not being cultivating . 
tenants, were not bound, under Act VIIT of 1865 (Madras), to accept a. 
patta, Ramasamiv. The Collector of Madura (I. L, R., 2 Madr. 67) rer. 
ferred to.—8 Madr. 576. 


_Althongh the English rule of Jaw as to the nature of the possession of 
a tenant for a term of years, who holds over, has been adopted in British 
India, the rule of limitation prescribed by 3 & 4 Will. IV, c. 27, by which 
time begins to run against the landlord from the date of his right of entry, 
has not been adopted in the Indian Limitation Aot, 1877. Ifa tenant for 
‘years holds over in British India, time does not begin to run against the 


landlord until the tenancy on sufference has been determined.—8 Madr. 
424, 


A landlord within three days of the end of the fnsli tendered to s 
tenant by way of patta document containing a statement of account of rent 
payable in respect of the current fasli:—Held, that the document tendered 
was & good patta, and that under local custom a valid tender of patta may 
be made at the end of the fasli. On second appeal by a landlord aguinat a 
decree of a District Jadge, who stated in his judgment that “ though the 
tenant admitted the execution of them, mnuchilka it was not shown that 
he dispensed with the patta ;” no objection was taken in the memorandum 
ef appeal that the machilka, which contained a statement that no patta 
was necessary, had been neglected or misconstrued. The High Court order- 
ed that the Judge be asked to take the postscriptinto his cdnsideration and 
submit a revised finding.—10 Madr. 363. 


A landlord sued his tenants in the Court of a District Munsif to en- 
force acveptance of pattas and the execution of muohilkas by them, and to 
recover arrears of rent. The suits were filed more than thirty days after 
tender of the pattas, which were found to contain certain improper stipue 
lations :—Held, (1) the suit was not barred by the rule of limitation in Rent 
Recovery Act, sec. 51: (2) the Civil Court had jurisdiction to entertain the 
suit and to modify the pattas where they were found to be improper and to 
enforce the execution of corresponding muchilkas; (3) the claim for rent 
should have been disallowed on the ground that the pattas as tendered 
were improper pattas—Narasimma v, Suryanarayana (I. L. R., 12 Madr. 
481), distinguished. Per cur, ‘‘ The decisions [as to rates of rent) in pres 
vious suits are admissible as “ evidence of local usage, though the tenants. 
in the cases before them were “ not parties.to them.”—13 Madr. 361. 


Held by Coutins, C. J, Murrvsam: Arak and Pangsr, JJ., (SHepasrp, 
J., diss) that an ordinary QOivil Court has jurisdiction to entertain a suit to 
enforce acceptance of a patta and execution of a muchilke :— Held, farther 
that if the puttah which has been tendered is found not to be a proper one,. 
such a Conrt cannot amend it and direct the tenant to execute a muchilka 
corresponding with it as amended, but can, ina suit properly framed for 
rT purpose, pass a decree declaring what is a proper patta.—14 Madr, 


It is not competent to a Mulgeni tenant in Sonth Canara to relingnish 
his lease and free himself from his obligation for rent without the conseng-. 
of the landlord :—Quere, whether a Mulgar is within the olass of land. 
holders defined in Rent Recovery Act, sec, 3.—15 Madr, 67, a 
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.: & registered holder of a semindari sued under the Rent Recovery Act 


to enforce the acceptance ofa patte and execution of a muchalka by the 
defendant, a tenant on the estate. It was pleaded, in defence, that the 
semindari was the undivided. property of the plaintiff and his coparceners,’ 
in whose name a patta and muchilka had already been exchanged :— Held, 
that the plaintiff, as being the dala zemindar, was entitled to main- 
tain the suit alone,—15 Madr. 484. 


An agreement between a. landlord and tenant in the Madras Presi- 
dency for more than one year is a Puttah within the meaning of this Act, 
and roa a exempted from registration under Act XX of 1866:—7 
M. H. O. B., 284. : 


Suits for the recovery of rent cannot be maintained in the Civil Courts 
by the landholders described in this section unless Puttahs and Muchilkas 
have been exohanged between the landholder and the tenant as required 
by seo. 7 or some one of the other conditions of the Act have been compli- 
ed with, But suits for the recovery of rent may be maintained by the land- 
holders described in sec, 13 withont the interchange of Puttahs and Ma- 
chilkas.—7 M. H. 0, R., 812. ' 


The relation of landlord and tenant does not subsist between zemin- 
dars and the holders of inams situated within their estates, and the latter 
cannot be proceeded against under this Act for the recovery of quit-rent 
or land cess, the collection of which has been entrusted to the zemindars 
by Government.—Bad’s. Pros,, 14th October 1880, No. 1512. 


A portion of semindari was sold in execution ofa decree. The pur- 
chaser who had not obtained a separate registration of the village in his 
own name by the Collector, brought a suit against a ryot to compel accept- 
ance of a Puttah, The High Oourt held that the plaintiff bas not by his 
purchase acquired the title of zemindar, until he shall have been recogniz- 
ed as a zemindar by the Government, or by the Collector on behalf of Go- 
vernment; and that until the plaintiff shall have obtained; the separate 
assessment and rogistration of the village in his name un: er sec, 8 of Re- 

ulation XXV of "509, he is not @ person farming the land revenne under 
Government who, under this section, would have the right to tender a 
Pattah.—6 Indian Jurist, p. 855. 


The provision in this section pre-supposes an existence of the relation 
of landlord and tenant between the parties which woald entitle either to 
demand a written engagement. So a jease by a zemindar of a part of bis 
semiudari is not a puttah within the meaning of this Act.—Privy Council 
decision in Ramasawmy Chetty v. The Collector of Madura. (Selugai Case, 
8th, May 1879). | - 


The put(ahe and muchilkas mentioned in sec. 8, Madras Act VIIT of 
1865, must be understood to embrace those written agreements only which 
are mutually interchanged by a landlord and those of his tenants who are 
actaally engaged in the cultivation of the lands to which they relate, since 
the remedies which the Act provides in secs. 8 and 9 can only be made 
available where the relation of landlord and tenant, or a holding of some 
sort, already existe upon such a basis that the landlord or the tenant, as 
the case may be, can come into Court and claim to have a writing grant- 
ed to him. Semble,ifalease granted by a Zemindar to an intermediate 
holder could be considered a puttah within the meaning offecc. 3 of the 
Madras Act VIII of 1865, it would, under the proviso to seo. 11 of that 
Act; be liable to be aet aside by the successor of the grantor if granted at 
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ce 
a lower rate than that generally payable on such lands, and not for the 
purposes mentioned in the said proviso 67. : 
Where a puttah had no attesting witnesses and was not capable of dis 

rect proof, it was held to have been established by the fact of having come 
from proper custody, corroborated by the exact identity of the grantor’s.. 
age with his admitted signature on other documents, 15 8. W. RB. C. 

*9 e : ‘ 
Where there are no words in a lease extending ite provisions to other 
parties beyond the lessee, ite terms must by interpreted as applicable to 
the lessee only, unless the Coart it able, from the conduct of the parties 
and the surrounding circumstances, to come to a different conclusion. 
Where a lease contains a condition whereby the lessor agrees not to put an 
end to the mukarraree of his lessee, except on the occurrence of a fresh 
settlement on the part of Government, it does not follow that the lessor 
intends to constitute a hereditary lease if no Government settlement took 

place.—14 5S. W, R., C, R., 262, 

In Krishnamachary v. Gungara Reddy the facts were these:—The 
plaintiff had purchased four out of seven shares in a Shrotryam village, 
and having tendered puttahs to the defendant for four-sevenths of the rent 
due by him on his holding, he brought a suit to enforce acceptance of those 
puttahs. The defendant objected that he was not bound to accept a puttah 
unless tendered by the whole of the Shrotryamdarsa, The High Court, in 
disposing of the case, said, “ It appears that the defendant has not paid 
rent to plaintiff's predecessors in title and to the other Shrotryamdars se- 
parately in respect of the interest of each in the Shrotryam, nor does it 
appear that the Shrotryamdars have agreed among themselves to receive 
the melvaram separately. We think that the several Shrotryamdars con- 
stitute one single landholder, and one of them is not entitled under the 
circumstances to enforce acceptance of a separate puttah.”—5 Madr, 229. 


Jn the case of Gouse v. Soondra the position of an assignee of a per- 
manent lessee was fully discussed before a Full Bench. The decision of a 
Division Bench in Zinulabdin Routhen v. Vijien Virapathren was then 
considered and dissented from, end the Court beld that the plaivtiff as as- 
signee of a permanent lessee was a landholder within the meaning of the 
Act entitled to enforce the acceptance of a puttab,—8 Madr. 394. 


In the Madura District two Plaintiffs came forward as landlords of 
the Southern and Northern parts of the village respectively, and sought to 
compel each ryot the accept two Pattahs for his lands—one in one Plain- 
tiff’s name for the Northern half of each field, the other in the other's 
name for the Southern half, Each plaintiff entirely admitted the other 

. Plaintiff's claim and restricted his own Puttah to his own undisputed 
moiety, But the Head Assistant Collector held that the question whether 
* either bas a separate landed interest in the village, is a civil question” to 
be decided by inspection of title deeds, &c., and not determinable by a Re- 
venue Court, and accordingly came to the conclusion that each was incom- 
petent to sue independently of the other. The District Court of Madura 
(per P, P, Hutowins) held that this decision could uot be maintained ; ad- 
ding :—‘ It seems to me that there is not only no civil question, but no 
question of any description. The tenants admit that these plaintiffs are 
the only landlords, and each of the plaintiffe admits the other’s several 
title. It is immaterial whether they have been recognized as separate land- 
holders by a civil tribunal or any other authority. Itiseven immaterial 
whether their alleged severalty can be traced in their title deeds or has 
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only now been created by & mutual arrangement or convenient fiction. I¢ 
is clearly competent to them to sever their lands if they pleage, and since 
they have chosen todoso, no one gainsay them.”—A, S. Nos, 43 to 46 of 
1877, Distriot Court of Madara, | 


See I, L. R., 18 Madr, 479, noted under sec. 12 of Reg. XXV of 1802. 


4. The puttah shall contain the names of the contracting parties; 
Contents of puttah and the local description and extent of the land ; 
muchilka. the amonnt and nature of the rent, according 
as the same may be payable in money, or in kind, or by a share of the 
produce, including any fees or charges payable with it according to 
established usage or to law ; the period at which payments are to be 
made ; the date of the contract ; and all other special terms by which 
it is intended that the parties shall be bound. The muchilka shal), at 
the option of the landholders, be a counterpart of the puttab, or a 
simple engagement to hold according to the terms of the latter. 
Notes. 


The puttahs and muchilkas required by this Act should be made and 
exchanged during the existence but not necessarily at the commencement 
of the tenancy, the terms of which they are meant to express.—I. L. B., 1 
Madr, 146 

This section requires no more than that the puttahs should mention the 
rate and proportion of the produce to be given and not the specific quanti- 
ty or number of messures.—1 Madr. 146 ; 

A land-lord being authorized to collect on account of Government the 
water tax imposed uuder Act VIII of 1865 (Madras). sued his ténant to 
compel him to a i @ patta for such water-tax ander this Act, Held that 
the tenant was not bound to accept the patta.—7 Madr, 182. 


A tenaut having accepted a patta (which did not give the particulars 
described in seo, 4 of the Rent Recovery Act) and haviny, executed to the 
Jandlord a muchilka which was registered, is not entitled to obtain in a 
summary suit an order setting aside a distraint by the landlord for arrears 
of rent.—13 Madr, 271. 

An instrnment which is in terms a temporary lease is as binding on 
the lessor qua lease, where the tenancy is to commence at a future day or 
on the determination of an existing lease under which another lessee is in 
possession as where it commences immediately.—-1 M. H. ©. B., 158, 


In-a auit to recover a village alleged by the plaintiff to have been let 
to defendant on service tenure by an ancestor of the plaintiff and to be re- 
sumable at the pleasure of a successor, the only facts proved in evidence 
were a holding for a long period of yeara and a payment of quit-rent to the 
plaintiff, the semiadar, Held, that such facts establish merely a tenancy 
from year to year.—38 M. H. O. B., L. 

This Act does not operate to make a tenanoy created by ordinary patta 
and muchilka permanent by attaching to it a condition that it shall be un- 
determinable as long as the stipulated rent is paid.—6 M. H, CO. R., 164, 
175, See note under Reg. LV of 1822. 


Where a mirasi ryot of the Tanjore District sublet his land to another 
for five years, it was held, that the written instrument operated to create 
the relation of landlord and tenant and was a lease.—4 M. H.C. R., 153, 
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The tenancy of an ordinary puttadar in the Madras Presidency, when 
properly created, entitles the tenant to the right of srr hee for the pugs 
pose of cultivation until default in payment of the stipulated rent at the 
tims it becomes due or surrender to the landlord ia writing ; and the righé. 
of a tenaut is assignable as a mortgage security.—5 M. H. R,, 120. Dissent+ 
ed from in 6 M. E. O. R., 164, 175. ; 

A semindar is not bound to enter deduction on account of Manipum ia 
the Pattah ; and the question whether or not the ryot is ontitled to the. 
allowauce he claims is one which the Revenue Court has no jurisdiction to 
entertain.—A. S, Nos. 474 of 1876 and 53 to 59 of 1877 in the District 
Court of Madura. i 

Where there is nothing to show on what tenure a tenant holds from 
his landlord, the presumption is that he is a yearly tenant,—Rev, Register 
of 1871, p. 391, | 

Where a patta purports to convey so many beegahs of land “ more or 
less” within certain boundaries the test of what is really conveyed is nob 
the area of the land but its boundaries.—14 S. W. R., ©. B., 301. 

Where the Ramnad Zemindar had for a series of years entered “Brahe 
madayam Manipum” in the puttahs of those ryots to whom it was due and 
subsequently found it inconvenient to enter that item in the puttahs of the 
descendants of those to whom the Manipum had been{original granted, 
the descendants of the origiual grantees instituted suite to try the quese 
tion whether puttahs omitting the customary deduction on account of the 
Brahmadayam Manipum are proper puttahs. Held that the semindar is not 
bound to enter deduction on account of Manipum in the Pattah ; and the 
question whether or not the ryot is entitled to the allowance he claims 
is one which the Revenue Court has no jurisdiction to entertain.—A. 8. 
Nos. 474 of 1876 and 53 to 59 of 1877 in the District Court of Madura, 


} An Inamdar who was assignee of one-third of the revenue payable on 
‘ acertain land, (the remaining two-thirds being retained by the Govern. 
‘ ment} instituted a suit in the District Mansiff’s Court to recover from the 
cultivating ryot half the prodace of the laud as varam. The Inamdar alleged 
that the tenant declined to accept a puttah embodying these terms. The 
matter eventually went up in sevond appeal to the High Court, who held 
that the only puttah which the tenant could be compelled to accept was 
one prescribing payment of the revenue, and having regard to the terms 
of the inam grant, the puttah must embrace the share of the Government 
as well as of the Inamdar.—I. L, R., 7 Madr, 325. 

When pattas have to be tendered, the tender must be made within the 
fasli for which rent ia sought to be recovered.—?7 M. H. CO. B., 359. 

Where there is nothing to show on what tenure a tenant holds from 
his land lord, the presumption is that he is a yearly tenant.—Rev. Regis- 
ter of 1871, 391. 

The trustees of a mattum sued to ejecta tenant because he refused to pay 

increased rent. The tenant contended that he was entitled to hold perma. . 
nently and could not be ejected so long as he paid the rent. The lease did 
not evidence more than a contract of letting from fasli to fasli and did nog 
bind either party beyond each fasli while the tenancy remained undetermine 
ed. Held, that from this construction, the plaintiff possessed the absolute 
right to put an end to the tenancy at the end of a fasli, unless the condi. 
tions relied upon were by force of custom or positive law made a part of 
the contract of tenancy.; that neither the old Regulations nor this Act, had 
the effect of interfering with the existing rights of landlords and tenants, 
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that they did not operate to extend a tenancy beyond the period of ite 
Guration secured by any contract creating it, and that the Act expressly 
shewed that the duration of a tenancy was still a matter for determination 
ina regular suit gos a 4 ror ie of the general law to the agreement c* 

the parties,—Rev. Reg. of 1871, p, 824. . a 

Where a joint lease was given to many persons, with an entirety and 
equality of interest among the tenants, the resignation of some of the joint 
lessees does not necessarily operate to void the lease.—9 W. RB., 47, 

- A lessee who sues, alleging that there has been an interruption to his 
jease to cut or sell the trees on the land included therein, must base his 
right, first, upon ita being a necessary incident of the lease by reason of the 
objects of the lease ; or, secondly, under some positive law ; or thirdly, 
under some custom to:be incorporated in the lease ; or, fourthly, under the 
express terms of the lease.—10 W. R., P. C., 13. 

In strict law a farmer forfeits his lease by the withdrawal of the per- 
sonal security given by ‘him at the time of taking the farm, But cases of 
forfeiture are not favoured whon no injury has resulted, or when a money 
compensation is a sufficient remedy. Move unpunctuality in the date of 
payment of rent is no ground for forfeiture. The’ Zemindar, if he has sus- 
tained injury by such unpunctuality, may sue for the interest due during 
the period in which the different instalments remained unpaid and for con- 
ditional forfeiture, but he cannot demand at once the absolute forfeiture of 
the property.—16 3. W. B., 0. B., 108 

Where a lessor gives his lessee power to sub-let and the latter sub-lets, 
‘the sublessee obtains rights against both of which he cannot be deprived 
without his own consent. The lessee’s surrender of bis lease cannot operate 
to the prejudice of the sub-lessee.—13 8. W. B,, 0. R., 281. 

Where a lease gives the lessee the right to continue in possession until 
money borrowed from him is liquidated, the lessor is put in the position of 
@ mortgagor, and, to the extent of the seourity given, the lessee is in the 
position of a mortgagee, but the lessee is not entitled to have the property. 
soild.—13 8S, W. R., 0. R., 445. | 

_ Any leasehold estate, when not expressly limited to the life of the les- 
wee, passes to his heirs in the same way as other: property, and if the heirs 
take the estate of the deceased lessee they take it with all rights and res- 
ponsibilities.—16 8. W, R., C. R., 147. 

A permanent lease will not become void upon the tenant falling into 
arrears with his rent, unless there be an express condition to that effect.— 
Deo. 8. U. No. 136 of 1859. Where a lease is granted in perpetuity at a fixed 
rent, and the lessor reserves no reversionary interest in the land or in the 
trees growing on it, the lessees are entitled to the ownership of the trees.— 
10 W. B., 419. 

as I. L.-B., 8 Madr. 576, 10 Madr. 368 & 14 Madr, 441, noted under 
‘800. e 

§. ‘The landholdevs specified in Section’3 shall not Jevy any un- 
Remedy in case of unan- S8uthorized tax on their tenants ander any name 
thorized exaction. = or uoder any pretence. Every tenant from 
whom any sum is exacted in excess of the rent, or other authorized 
charge specified in his puttab, shall be entitled to recover by a summary 
suit before the Collector double the amount so exacted, with costs. An 
award of compensation under this section shall not bar or affect any 


penalty or punishment to which the receiver of such sum in excess of 
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the proper rent and sathorized charges may be subject by law f 


) i 
extortion. oa. 
, Notes. : aS 
. All cesses which are not specifically included iu the contract under 
which the ryot pays rent are illegal, and s suit cannot be.maintained for-s:., 
cess which was not avowed nor sanctioned nor taken inte account in fixing 
the Government revenue at the settlement,—1 N. W. R., 40. 

Rent is not altered by being paid in a different coin, vis., in kuldar 
inetead of Sicca rupees; and the apparent addition of one anna per rupee 
(the differenco in value between the two kinds of rupees) is not a real ad- 
dition to the rent nor is it an extra cess of an arbitrary nature or an illegal 
character,—2 N. W. B,, 92. Le, 2 

With reference to the corresponding section in Reg. XXX of 1803 
(repealed by sec. 9 of this Act) it was held that a Mottahdar is justified in 
alt be an increased assessment upon areca and cocoanut and other trees 
a ae gardens newly formed on punjuh lands.—Dec, 8. U. 8. A. No, 6 
° 

6. Puttabsand muchilkas shall be regularly signed and registered 

Puttahs and muchilkas UY the Curnum of the village in whioh the 
to be signed and registered. Jands engaged for are situated. | 
| Note. 

This section imposes on Curnums the duty of signing and registering 
the Pnttahs and Muchilkas, but no provision seems to have been made for 
compelling such registration. A suit is maintainable on Puttahs and Mu- 
chilkas though not signed or registered.—4 M. H. C. R., 243, . 

7 No suit brought, and no legal proceedings taken, to enforce 

No suit to be brought the terms ofa tenancy, shall be sustainable 
unless puttahs and muchil- ynless puttahs and muchilkas bave been ex- 

as have heen exchanged, ; : 
or tendered or dispensed changed as aforesaid, or unless it be proved 
With. that the party attempting to enforce the cons 
tract had tendered such a puttah or muchilka as the other party was 
bound to accept, or unless both parties shall have agreed to dispense 
with puttahsand machilkas, Such tender shall be sufficiently evidenced 
by such proof of service as is provided for by Section 39 in the case of 
notices, But it shall not be necessary to send duplicates of auch doour 
ments to the Collector. 


Notes. : 

Paitahs and muchilkasshould be made and exchanged daring the exis- 
tence but not necessarily at the commencement of the tenadgy, the 
of which they are meant to express.—1 Madr. 146. 

When a muchilka has been taken from a tenant under this Act but 
not puttah granted, this is some evidence that the tenant dispensed with 
the delivery of & patta, and legal proceedings ought not to be set aside, 
merely rer _ es and muchilka have at orien hi dora oy =a : 

airy as to whether the parties have agreed to dispense with puttahs and 
aa ilkas.—3 Madr. O56. J 

_ A tenant is not boand to accept a patta whioh requires him to relin- 

ashe argo of the fasli land which he hag been unable to cultivate. 
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“*, & landlord who has failed in a suit for rent under this Act cannot 


‘aving a fresh suit for use and occupstion.—7 Madr. 804. | 


. - The Rent Recovery Act does not require that a tenant demanding a 
atta shall apply in writing to the landholder specifying the lands and the 
Fall for which the patta is reqaired.—I. L. B.,8 Madr, 1. 7 


When a Collector in a suit brought under the provisions of the Rent 
Recovery Act has decided that a tenant is to accept a patta on certain terms, 


the landholder is not bound to tender such patta for acceptance before suing - 
to enforce the terms thereof.—8 Madr. 2. 


A suit for rent cannot be maintained ina Small Cause Conrt unless 
puttabs and muchilkas have been exchanged or unless there has been a 


tender by the party suing, or the parties have agreed to dispense with them. 
—4M. HO. B, 808. | ‘ 


The tender of puttahs must be within the Fasli year for which rent is 
eought to be recovered.—7 M. H. C. B., 359. 

Where there is no contract between the parties for the payment of rent 
® suit to recover rent is not cognizable by a Court of Smal) Causes, even 
though a Pattah has been tendered and refused,—4 M. H. O. R., 893. 

Where actual possession of land is obtained by a sub-renter from « 
superior renter of a semindary, a privity is thereby established which gives 
the semindar a right to realise the amount of kist due on those lands, note 


withstanding failure 1o prove execution of muchilka by a subrenter.—1 M. 
H. 0. B., 24. 


Where registration of a muchilka is compulsory and it is not register- 
ed, plaintiff cannot recover rent upon it even though the mere occupancy 
of the land may be admitted by defendant,—6 M. H.C. B., 45, 


How.oway, J, was of opinion that the words ‘no suit brought and no logal 
sia taken’ applied only to suits and proceedings under this Act, 
ut a majority of a Full Bench was against him. . | 
The jurisdication of regular Courts over suits which might be insti- 
tuted summarily ander this Act to enforce acceptance of patéa is not exclud- 
ed by the Act. The remedy by summary suit was originally given as an 
alternative remedy and does not debar the right of the landlord to the 
remedy by regular suit.—Indian Jurist of 1879, page 315, 

“ Legal proceedings” are procecdings authorised by this law.—Per 
Horcumms, J, 

Plaintiff filed a summary suit to compel defendants to accept a putta 
and defendants denied that plaintiff was their landlord. The Collector 
found that plaintiff was landlord and ordered acceptance of puttab, This 
decision was upheld in appeal. Upon the strength of these decisions plain- 
tiff aued in the Small Cause Court to recover the value of the produce due 
to him as landlord. The defendants again pleaded that he was not their 
landlord, adf@ the Small Cause Court sought the opinion of the High Court 
on the point as to whether ur not the Collector’s opinion was conclusive on 
' the subject of plaintiff being landlord. The High Court held that this 
_ General question did not arise, but that as there had been no tender of « 

patta subsequent to the Appellate Court's decision in the Revenue pro- 
ceedings quoted above, the case must fail.—2 Rev, Reg. 229. 

The High Court held that there could be no objection to a pntta for 

rent ascertained by the number of trees growing oh land described in the 


putta. The putta might be for the rent of the trees, describing the land 
on which they stand.—S Rev. Reg. 280 — 
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This provision is inapplicable to a suit brought to recover arrears of 
rent for Fusly 1275. (July 1865 to June 1866), The Act came iuto operatiou: 
on the lst of Jannary 1866, but the relation of landlord and tenaut was 
‘created previous to its enactment, and this section contains a rule ‘af. 
ra law to which no retrospective effect can be given —6 M. H, ©. Rs, 


Suite for the recovery of rent cannot be maintained ia the Civil Courts: 
by the Inndholders described in section 8 unless puttahs and muchilkas 
have been exchanged bdtween (he landholder and the tenant as required by 
this section or some one of the other conditions of the Act have been com- 
plied with. But suits for the recovery of rent may be maintained by the 
landholders described in section 13 without the interchange of puttahs and 
muochilkas.—7 M. H.C. R., 312. 


Plaintiff sued for certain arrears of rent, the suit was dismissed as to 
Faslies 1271, 1272 and 1275, on the ground that no puttahs had been 
tendered for those Faslies. Ou special appeal it was contended that no 
tender was necessary, because a suit which had been brought before Fasli 
1271, for the determination of the proper rate of rent was pending during 
those Faslies, Held that the pending of that suit did not render the tender 
of puttabs unnecessary and that the present suit was rightly dismissed. 
—7 M.H.C.R., 51. 


This section applies to cases where the landlord is the exclusive pro- 
Piiew..v. ~~ the melvaram and the mirasivaram and the tenant has no 
saleable interest iu the land.—6 M. H.C. B., 61. 


A puttah which professes to make the tenant liable to the person tender- 
ing it for lands not held as wells for lands held is an improper one and 
the tenant is not bound to accept it as it is wrong in one of the essential 
particulars, vis., local description and extent as reqyired by section 4.—J, 
L. K., 8 Madr. 127. 

Under this section the agreement to dispense with the exchange of 
putta and muchilka need not be express, but it must appear that this pro- 
vision of the Jaw was present to the minds of the contracting parties and 
that they deliberately elected not to act upon it, The mere existence of s 
verbal lease is insufficient to raise the presumption that the exchange of 
putta and muchilka has been dispensed with —5 Madr. 136. 


In a putta tendered by alandlord to his tenant under this section the 
rate of rent should be ascertained and declared even where the rate may 
vary with the means of cultivation or the frequency of cultivation, or where 
the quantum of rent may vary with an increase or reduction in the area of 
the holding.—7 Madr, 150, 


A landlord tendered a putta to hia tenant, which contained the follow- 
ing stipulations :—" If you cultivate, by the aid of Sirkar services of irri- 
gation, wet crops on dry land, you must pay water-rate settled psc | 
to the highest nanjai assessment of neighbouring land. If you occupy lan 
in excess of that entered in this pntta, you must pay the appropriate assess- 
ment as our Sirkar may settle.” Held that the putta was not oue which the 
tenant was bound to accept.—7 Madr. 150. 


Where the holders of shares in a Shrotrium village have not received 
or agreed to receive the rent separately from the tenants according to their 
shares, the several shareholders constitute one Jand-holder under this Act, 
and one co-sharer is not entitled to enforce acceptance of a putta by the 
tenants in respect of the proportionate rent payable to him.—5 Madr. 229. 
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“ YJna suit by a semindar against the grantee of an inam to recover: 
. arrears of kattabadi, it appeared that no payment had been made in respect 
of kattabadi for a period of twelve years before suit. The snit was dismissed 
in.tho Court of frat appeal on the findings (1) that no exchange of pattax 
and moochilka had been proved, (2) that the plaintiff had not proved hig 
right to the kattubadi, and (8) that his right to it, if any, was barred by 
limitation. On second appeal by the plaintiff :—Held, that the second and 
third of the above findings should be accepted and the second appeal dis- 
missed Alubi v. Kunbi Bi(I.L. R, 10 Madr. 115) distingnished.—Per cur : 
We do not think it necessary to consider whether if there had been a grant 
subject to kattubadi, putia and muchilka ought to have been exchanged. 
~— 5 Madr. 161. 

See I. L. R., 12 Madr, 258, noted under sec. 9; 13 Madr. 463, noted 
under seo. 2; 14 Madr, 441, noted under seo, 3. 


This section should be read with Section 87. 


8. When any of the landholders specified in section 3 shall, for 
three months after demand, have -refused to 
‘grant such a pnuitah as his tenant was entitled 
to receive, it shall be lawful for the latter to proceed by filing a sum- 
mary suit before the Collector, who shall try the case and direct a pro- 
per pattab to be granted, and shall award to the tenant such costs and 
damages as may be shown to have been incurred. 
Notes. 


Puttahs and Muchilkas should be made and exchanged during the ex- 
istence but not necessarily at the commencement of the tenancy, the terms 
of which they are meant to express.—1. L. R., 1 Madr. 146. 

Tn o summary suit brought under Rent Recovery Act (Madras) to com- 
pel the defendant to give a putta to the plaintift for ce~tain land which 
plaintiff claimed to hold from him, the defendant deniea that the plaintiff 
was his tenant :—Held, that the Collector was bound to try the question 
so raised and not to refer the parties toa regular euit for its determin- 
ation. —15 Madr. 228. | 

Suits under secs, 8 and 9 to enforce the grant or acceptance of a put- 
tah are not suits to enforce the terms of a tenancy, and therefore not gov- 
erned by seo. 7.~—M. H, C. decision in Special Appeal No. 665 of 1875, and 
A. 8S. Nos. 52, 58 and 54 of 1880, District Court of Madura; see also 1 
Madr. 389, : 

Where a sealed cover was brought by a postman and presented to a 
tenant who thereupon wrote the word “ refused” and retarned the sealed 
cover, beld this was no tender of a puttah, on the ground that the tenant 
“* was not.informed that the thing tendered was a puttah at all, much less | 
the puttah for any particular lands.”—A. S. 456 of 1877, District Court of 
Madara. See aleo I, L, R., 4 Madr, 145, noted under soo, 7. 


The expression “summary suit” isnot defined in the Act, Preaum- 
ably such suite are intended to afford the means of cheap and speedy justice; 
asa fact they are generally as protracted and expensive as regular suits. 
They are subject to appeal and second appeal. It is seldom that cases heard 
on appeal are not referred back to the original Court.—Per H. J. Stoxzs. 


Where a tenant suing for a revival of his lease proves right of occu- 
pancy, the Court should proceed to determine what rates of rent should be. 


Refusal to grant puttabs. 
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imposed, even should he fail to make good his claim to hold at fixed rates. 


é 9 l. 


In Appeal Suit No. 204 of 1880, it was held by the District Court ot 
Madara (per P. P. Hurcuins) that, where a tenant died and his nephew 
was let idto possession for five yeara and a pattah issued in his name for 
that period, it was not open to the landlord at that stage to prefer the late 
tenant's widow as his successor and to refuse the nephew the usual pattah, 

It is not necessary for a tenant claiming a puttah from a landlord, #0 
file a muchilka or written statement shewing the lands which heclaima to 
hold, the rates of assessment and so forth, It is sufficient if he makes @ 
demand for a puttah in such terms as to inform the landlord sufficiently 
what the lands are for which the puttah ia demand.—9 Indian Jurist, 20, 

See I. L. B., 14 Madr. 441, noted under sec. 3, 


9. When a tenant shall, for one month after demand, have refaeed 


Refusal to receive put- toaccept such a puttah as the landholders speci- 
tabs. fied in Section 8 are entitled to impose, and to 
grant his machilka in exchange, it shall be lawful for such landholders 
to proceed by a summary suit before the Collector to enforcg acceptance 
of tke pattah. : 

Notes. 

A suit under this section is not a suit to enforce the ti" Gof a tenan. 
cy, but one to determine those terms,—I. L. R., 1 Madr. Sui! Sia 

A summary suit to enforce acceptance of @ puttah is not a suit to en- 
force the terms of a tenancy buta suit to obtain a determination as to 
what those terms should be.—1] Madr. 389. 

The landlord must, in order to maintain a suit under this section, show 
that he has tendered a puttah in writing. A mere indefinite demand or 
notice whether written or unwritten is not sufficient.—1 Madr. 45. 

A tenant is not bound to accept a puttah which requires him to relin- 
quish at the close of the fasli, land which he has been unable to cultivate, 
—4 Madr. 322. 

Vikere the holders of shares in a Shrotrium village hive not receiy- 
ed or agreed to receive the rent separately from the tenants according to 
their shares, the several share-holders constitute one landlord under the 
Rent Act, and one co-sharer is not entitled to enforce acceptance of a 
puttab by the tenants in respect of the proportionate rent payable to him. 
—5 Madr. 229. 

A landholder tendered to his tenant a notice stating that his putta, of 
which the particulars were given, had been prepared and calling on him 
to come within .a month to the zemin cutcherry to fetch the putta and exe. 
cute the muchalka : Held, that there was sufficient tender of a putta to 
support a suit under sec. 9 of the Madras Rent Recovery Act.—~I, L, R., 
12 Madr. 253. 

In summary snits brought by a landlord to enforce acceptance by his 
tenants of pattas tendered by him for the current faslt, it was pleaded that 
the pattas were improper in that they did not comprise ceftain land df 
which the tenants were in possession and in which they claimed permanent 
oscupancy rights, and also in that they contained various terms which the 
plaintiff was not entitled to’ impose on the defendants, providing (safer alia) 
(1) thet interest should be payable on the several instalments of rent ag 
they became due, (2) that the defendant should not fell certain trees exospt 


*» 
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for. agricultaral parposes, (8) that the defendants should not reap their 
oreps without previously obtaining the plaintiff's permission (4) that on 8 
Sbange made without the plaintiff’s permission from dry to wet cultivation, - 
the tevancy should be forfeited in case of default made by the defendants 
in paying the amount of Government assessment, and also an untetermin- 
ed sum then to become payable by the defendants to the plaintiff in addi- 
tion to the rent. The defendants failed to prove the permanent occupancy 
rights claimed over the land not comprised in the pattas, and it appeared 
that they had held leases from the plaiutiff for the land in question for a 
period of three years and had held over after the expiry of the leases with- 
out the permission and contrary to the wishes of the landlord ; and it far- 
ther appeared that the provision as to trees did not extend to shrubs, &e,, 
and had been an accepted term in the pattas issued for ten years, The Reve- 
nae Court modified the terms of the pattas and passed decrees that the 
pattas as modified be accepted, against which some only of the defendants 
appealed, and the District Jndge on appeal introduced further modifica- 
tians into the. pattas :— Held, (1) that the District Judge has no jurisdio- 
tion under Oivil Procedure Code, seo, 544, to introduce further modifica- 
tions into the pattas in favor of the defendants who had not appealed ao- 
cording to the opinion formed by himin appeals preferred by the defond- 
ants in other suits ; (2) that the defendants were not entitled to have the 
pattas modified by enlarging the extent of the land comprised in them, or 
by the canojlaton of the provisions as to interest and as to felling trees ; 
(3) that thé~< endants were entitled to huve the pattas modified by the 
cancellation of the provision as to reaping crops and of the provision for 

forfeiture. —13 Madr. 249, | 

In a landlgrd’s sait to enforce acceptance of a patta and execution of 
a muchalka by the defendants, it appeared that the predecessor in title of 
the defendants had accepted from the predecessor in title of the plaintiff 
in 1849 a cowle for 1] years, which provided for payments in kind, but since 
the expiry of that period the rent had always been paid in money, though 
the amount varied. The tenant.was described in the cowle as a sukavasi 
raiyat, and the defendants also claimed to be sukavasi te’.ante :—-Held, that 
it was unnecessary to determine the cause of the variations in the amount 
of rent, and that an agreement that the rent should continue to be pnid in 
money should be implied, and the landlord accordingly was not entitled to 
impose a patta providing for payment of rent in kind.—14 Madr, 52, 

A semindar holding lands irrigated by the Kistna anicut, from whom 
no extra peishcush is on that account levied by Government, is not entit- 
led to impose on his tenants a “ wet” rate of rent without the permission 
of the Collector, The fact that the tenants have paid rent at such a rate 
for six years is not sufficient to establish an implied covenant to continue 
todoso. It is allowable for a landlord to insert in his pnttas a term to the 
effeut that tho tenant shall not fell trees without his consent.—15Madr. 47, 

Where no puttabs and muchilkas have been exchanged, occupants of 
.Jand cannot be sued for its proveeds even though they have admitted plain- 
tiffs as proprietors,—1 M. H. 0. R,, 3. 

A landlord may compel a tenant to accept puttah for palmyra trees. 
The rent may be ascertained by the nambers of trees growing on land des- 
cribed in the puttah.— 4 M. H. C, R., 898, . 

The Court mast consider the reasonableness of the rate according 
to the local usage ; and where such usage is not ascertainable, according to 
= sig a neighbouring lands of similar description and quality.—6 M. 

.0,8., 
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. ‘The mere fact of lands in the occupancy of tenants being a Zemindar’s 
ccc. not exempt them from the application of this Acts? 
* + a 9 Vee - ia 
The question whether a Zemindar can enhance the rent of lands gtsiti- 

ted at a f8vourable rent by a previous Zemindar cannot be tried summa 
rily under this Act, but should form the subject of a regular snit,--1 
Madras Law Reporter, 12. i 
Where a Zemindar sued tocompel his ryots to accept a puttah at en- 
hanced rates of assessment and the Collector decreed in his favor, it was 
held by the High Court that until the sanction of the Collector is first 
obtained as required by section 11 of this Act, the right to enforce accept- 
ance of such puttah does not exist,and the snbscquent judgment of the 
Collector cannot impart the sanctiun which is antevedently requisite to the 


Tight to sue.—4 Madras Revenue Register, 203. 


- 


Where in the course of a summary suit before a Collector a substan- 
tive qaestion of right and title arises, such suit should be dismissed and 
the question tried by regular tribunals.—8 Madras Revenue Register, 108, 


Where the question was, whether a suit to enforce acceptance of put. 
tah was maintainable in a regular Coart, held that the jurisdiction of sanoh 
Courts over suits which might be instituted summarily under this Act is 
not excluded by the Act, The remedy by summary suit was original! 
given as an alternative remedy and does not debar the right of the land 
lord to the remedy by regular suit.—Indian Jarist, July 1879, p. 315. 

Where the sub-lessee of the Shivaganga Zemindary distrained the pro- 
perty of an Inamdar for arrears of quit-rent, the Inamdar sued for the 
release of his property, urging that no puttabe and muchilkas had been ex- 
changed. The sub-lessee denied that he was landlord and pleaded that as 
he was collecting the quit-rent as authorized by the Government it was not 
necessary to exchange puttahs and muchilkas. It was held that though the 
X\namdar might be a landlord in respect of the ryots cultivating under him, 

was nevertheless a tenant in respect of the sub-lessee to whom he was 
& -d to pay porooppoo or quit-rent ; and such being the case, the fact 


“tha. o puttah and muchilka had been exchanged rendered the distraint 


illegal.—7 Madras Revenue Register, 40. 


No implication of a contract to pay rent to the Zemindar on the part of 
the tenant can arise in a case in which the defendant has been paying rent 
to another Zemindar than the one now suing fora kabuliyat.—7 W. R., 126. 

In an action by a ryot against a Zemindar claiming a right to cultivate 
under a Mirasi tenure, certain land of which he had been deprived, and 
suing for an injunction to compel the Zemindar to grant him a lease or 
puttah, it appeared that the ryot had made several tenders for the rent of 
the lands ; held, that the Zemindar might rejected either or all the terme 
offered, but it was incumbent upon him, at the same time, to tender to the 
ryota puttah containing such terms as might appear reasonable,—Sel. Dec., 
S.U. No. 15 of 1812. | 

Where a landbolder in the Madura District died after letting ont lands 
under @ perpetual Cowle, the Court of Wards took possession of the 
estate and attempted to force a puttah on the Cowldar in which the rates 
of rent were doubled and the period of enjoyment restricted to three years, 
The Deputy Collector found the contract between the landholder and the. 
Oowldar not binding on the Court of Wards, and ordered acceptance Gee 
Cowldar of the puttah tendered by the Court of Wards. The District Oours. 
of Madura (Per P. P, Hutcnixs) reversed the decision of the Deputy Cob. 
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tor on the ground that the latter had no jurisdiction in- the matter. 
When the Deputy Collector found that there was an express contract, his 
“qork was at an end and he had no jurisdiction to decide that it was not 


binding.—Appeal Suits, Nos. 112, 120 of 1876 of the District Court of 
Madura. | + 


Where a plaint aske fora kabuliyet fora given term, without spe- 
cifying the date from which the term is tocommence, it is in the disore- 
tion of the Court to fix the proper term.—10 W. R., 362. 

- See 8 Madr. 576 & 14 Madr. 441, noted under sec. 3; 13 Madr. 479. 
noted under sec. 12 of Reg. KXV of 1802. 


See I. L. R, 15 Madr. 223, noted under seo. 8. 


10. In adjudicating the suits specified in the preceding section, 
iGeaiee--ef adludivation the Collector shall first enquire whether the 
fn suite specified in the “party sued was bound to accept a puttah and 
preceding section. give a muchilka, and unless this be proved the 
suit shall be dismissed with costs. Should the plaintiff establish the 
above point, the Collector shall enquire whether the puttah tendered is 
a proper one, If he shall be of opinion that it is a proper one, he shall 
pass & judgment directing the defendant to accept the, puttah and to 
execute a machilka in accordance with it,and to make good any damages 
that may have been incarred by his previous refusal. If the Collector 
shall be of opinion that the puttah tendered is not a proper one, he shall 
decide, in the mode prescribed in the next following section, what put- 
tah onght to be offered, and shall then pass a judgment ordering the 
defendant to accept such pnttab and to execute a muchilka in accord- 
ance with it. If within ten days from the date of the Collector’s judg- 
ment, the defendant shall not have accepted the ruttah as approved or 
amended by the Collector as aforesaid, and shaJl not have executed a 
muchilka in the terms of the said pnttah, the Collector, on application 
made to him by the plaintiff, and on proof of such default on the part 
of the defendant, shall pass an order for ejecting the defendant. 
Notes. 

A landlord having sued his tenant under the Rent Recovery Act to 
compel him to accept a putta, the Revenue Court directed the tenant to 
accept the putta as amended by the Court, Onappeal by the tenant, the 
District Court directed a further amendment of the putta. Three months 
after the deoree of the District Court, the landlord applied to the Revenue 
Court to eject the tenant under see. 10 of the Rent Recovery Act for not 

accepting the putta aud executing a muchilke, and six months after the 
date of that decree the Revenue Court ordered the tenant to be ejected :— 
Heid, that section 10 of the Rent Recovery Aci, (which provides that, if with- 
in 10 days from the date of the Collector’s judgmont the defendant shall 
not have accepted the putta as approved or amended by the Collector, and 
sball not have executed a muchilka in the terms of the said patta, the Col- 
lestor, on proof of such default, shall pass an order for ejecting the defend- 
ant), did not warrant the order,—I. L. R., 7 Madr. 572. 
_ & Revenue Court having ordered a tenant to be ejected under seo. 10 
of the Rent Recovery Act on the ground that he had refused to accept a 
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patie, as directed by the Court, the tenant brought a suit in the Civil Opart 
set aside the order of the Revenue Court :—Held, that the suit would 
not lie.—9 Madr. 39, | 


Where a suit was brought to enforce the acceptance of a puttah, and 
the Collector transferred the suit to the Deputy Collector for disposal, the 
right to make this transfer was discussed before the High Court, where it 
was held that “the Collector of a district is, under Regulation VII of 1828, 
competent to transfer suits under the Rent Recovery Act filed before an 
Assistant Collector in his district, to the file of any other Assistant Col- 
lector in the same district.” The transfer appealed against was accordingly 
upheld.—7 Madr, 429. 


That this section needs amendment will be seen from the following 
-case :—The Mittahdar of Veppampatha instituted a summary suit before 
the Head Assistant Collector of Salem to compel the defendant to accept a 
puttah. The Head Assistant Collector directed the defendant to accept a 
puttah as amended by him, The defendant appealed to the District Court 
under sec. 69, and that Court ordered a farther amendment of the puttah, 
It turned out that the particulars given in the decree of the District Court 
were at variance with those set out in the judgment, The defendant loat 
six months in obtaining copies of the decree and judgment, and in makin 
arrangements for applying for the correction of the decree. The Mittahdar 
in the meanwhile applied to the Assistant Collector for an order of eject- 
ment against the defendant and this was granted. The High. Court held 
that the defendant was not liable to ejectment, They said, section 10 
“authorises ejectment when there has been a failure to accept.a puttah with- 
in ten days of the date of the Collector’s judgment,......but there is no pro- 
vision that a delay of ten days from the date of the Appellate Court’s deci- 
sion to execute @ muchiixa in the terms approved by that Court, but at 
variance with the terms approved by the Collector, shall authorise eject. 
ment.”—8 Indian Jurist, 559. 


See 8 Madr. 2, noted under section 7 ; 138 Madr. 249, noted under seo, 
9; 13 Madr. 271, noted under sec. 4; 15 Madr. 223, noted under sec. 8. 


RATES OF RENT. 


11. In the decision of suits involving disputes regarding rates of 
Rules for deciding die. rent which may be brought before Collectors, 


putes astoratesof rent. under Sections 8, 9 and 10, the following Ra- 
les shall be observed :— 
All contracts to be en- Ist.—-All contracts for rent, express or 
forced. implied, shall be enforced. 


2nd —In districts or villages which have been surveyed by the 
“Rent how fixed in sur- British Government previous to lst January 
veyed Districts. 1859, and in which a money-assessment has 
been fixed on the fields, such assessment is to be considered the pro- 
per rent when no contract for rent, express or implied, existe. 
3rd.—When no express or implied contract has been made between 
Mode of determinin the landholder and the tenant, and when no 
rate of rent when 00 con: money-asseesment hes been so fixed on the 
tract exists. fields, the rates of rent shall be determined ao- 
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cording to local usage, and when usage is not clearly ascertainable, then 
according to the rates established or paid for neighbouring lands: of 
similar description and quality : Provided that, if either party be dis- 
satisfied with the rates so determined, be may claim that the rent be 
discharged iu kind according to ‘the Warum’, that is, according to the 
established rate of the village, for dividing the crop between the 
Government or the landlord and the cultivator. When ‘the Warum’ can- 
not be ascertained, such rates shall be decreed as may appear just to 
the Collector after ascertaining if any increase in the value of the pro- 
duce or in the productive power of the laud has taken place otherwise 
than by the agency or at the expense of the ryot. 
4th.—In the case of immemorial waste lund and of lands left un- 
iiss cabs ee caaay: ocenpied either through default or voluntary 
rial waste lands, Jand- Tesigoation, it shall be lawfal for landholders 
holders to arrange term® to arrange their terma of rent ; provided that 
eater nothing in this rule shall be held to affect any 
special rights which by law, or usage having the force of law, are held 
by any class or pe’son in such waste or unoccupied lands: Provided al- 
ways that nothing herein contained shall affect the right of any such land- 
holder to raise the rent upon any of his lands in consequence of additional 
paaladi -senvnig be value imparted to them by uny work of irrigation 
demanded on account of or otherimprovement executed at his own expense; 
improvemente. or, where additional value having been impart- 
ed to any of his lands, by any work of irrigation or other improvement 
executed at the expense of Government, he has been required to pay an ad- 
ditional value to Government in consequence of such last-mentioned addition - 
al value or work of irrigation or other improvement. But in either case 
the sanction of the Collector as to the amount of additional rent shall be ob- 
tained by the landholder previous to his raising such rent upon his said 
lands or any of them ; Provided also, that no puttahs which may have 
been granted by any auch landbolder at rates lower than the rates pay- 
able upon such lands or upon neighbouring lands of similar quality 
Putisle gennled aba low and description shall be binding upon his suc- 
rate not to bind successors cessor, unless such puttah shall have been bona- 
except in certain cases. § =» f'14 granted for the erection of dwelling houses, 
factories or other permanent buildiags, or for the purpose of clearing 
and bringing. waste-land-into cultivation, or for the purpose of making. 
any permanent improvement thereon, and unless the tenant shall have 
substantially performed the conditions upon which such lower rates 
of assessment were allowed. 
Notes. 


A decree holder who has obtained possession of land in auit pending 
an appeal cannot grant a perpetual lease thereof which will be binding on 
his opponent in the event of the decree being reversed.—I. L, B., 7 Madr. 96. 
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An ioamdar, who was assignee of the revenue of land, sued to compet 
a raiyat to accept a putta for the land at varam rates under the provisioss 
of section 11 of the Rent Recovery Act :—Held, that the only putta whiok 
the defendant was bound to accept was a putta prescribing payment of the 
*evenue charge on the land.—?7 Madr. 3285. 7s 

Section 11 of the Rent Recovery Act provides that in the decision of 
‘gaits involving disputes regarding rates of rent which may be brought be- 
fore Collectors under sections 8, 9, and 10, all contracts for rent, exprese 
or implied, shall be enforced :—Held, that payment of rent in a particular 
form at acertain rate fora number of years is not only presumptive evi- 
dence of the existence of a contract to pay rent in that form or at that rate 
for those years, but is also presumptive evidence that the parties have 
agreed that it is obligatory on the one party to pay and the other to receive 
rent in that form and at that rate, so long as the relation of land-lord and 
tenant raay continue.—7/ Madr. 365. 


Where a landlord,'having for many years accepted reat at “ dry” rates 
from a tenant for certain land, sued tho tenant to enforce apceptance of a 
putta at “ garden” rates on the ground that the tenant had raised a crop 
with water taken from a well constructed by the tenant :—Held, that there 
was an implied contract within the meaning of section 11 of the Rent Re- 
covery Act to accept rent at “dry” rates, and that plaintiff was, therefore, 
not entitled to enhance the rate of the rent, the improvement having been 
effected at the expense of the tenant.—8 Madr. 164. 


The sanction of the Collector required by the proviso to cl. iv., sec. LI 
of the Rent Recovery Act, as a condition precedent to the enhancement of 
rent when the landlord has improved the land or has had to pay additional 
assessment to Government, is not requisite when, improvements having beon 
made by the tenant, the landlord seeks to enhance the rent, Per Murtvu- 
sawm! Aryar, J.—The proviso to cl. iv. of sec. 1 of the Rent Recovery Act 
implies that when the tenant has improved the land at his own expense the 
landlord is not entitled on that ground to enhance the rent. Semble -—O}, 
1 of sec. 11, which provides that all contracts for rent, express or implied, 
shall be enforced, cannot be so applied as to deprive a tenant of the benefit 
of improvements made at his own expense. Per Hutcuins, J.—When im- 
provements have been made by the tenant, the proper rate of rent has te 
be determined with reference to the several provisions of sec. 11, quite 
irrespective of the improvements.—9 Madr. 27. | 

Land in & zemindari in the Kistna delta was newly irrigated from 
anicut channels, The zemindar tendered pattas at wet rates :— Held, (1) 
that the zemindar was not entitled to levy increased rates without the Col- 
lector’s sanction under sec. 11 of Act VIII of 1865, although he had expend- 
ed money on the channels ; (2) that payment for five years of such wet rates 
under a five year’s lease did not imply a contract to continue such pay- 
ments ; (3) that a stipulation in tbe previous lease binding the tenants to 
pay such increased rates in case of future irrigation did not bind tke tenants 
after the term of that lease expired.— 14 Madr, 44. 

A landlord has a right to charge water-cess when bis tenant cultivates 
a wet crop on dry land or a second wet crop on wet land by means of water 
taken from the landlord’s tank.—10 Madr. 282. 

P re co-sharer cannot sue for enhancement of his share of the rent.—§ 
al. 574. 

The rules contained in this section for determining rates of rent are 0 

have operation in consecutive order.—5 M, H. C. B., 425, | 
uw 142 
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| In ee the rates on garden cultivation held on varam tenure, 
the eee rma in this section must be held to govern the case.—5 M, 
' e 3 eo « 

The obligation to tender a putta each succeeding year is not dispensed 
with by the pendency of a suit for the determination of the proper rate of 
rent.——7 M. H. 0. R., 61. 

In determining the rate of rent;when no contract exists, the Court musé 
first consider the reasonableness of the rent demanded according to local 
usage and when such usage is not ascertainable, the rates for neighbouring 
lands of similar description and quality. Lastly, if neither of these points 
ar a ame the Court may determine what is a just rate.—6 M. H, 

t 9 le 

The words “ according to the rates established or paid for neighbour 
ing lands of similar description and quality” do not admit of rates being 
determined on an average of varying rents paid for neighbouring lands. 
The rate must be determined in accordance with either the general rate at 
which neighbouring lands of a similar kind are let or where the rents of 
such lands vary, the rate at which rents had for any time been actually paid 
by some of the tenants of such lands.—6 M. H. C. R., 239. 

A Small Canse Court has no jurisdiotion to try s case in which the 
rates of rent are unascertained and where the question to be decided is 
whether the puttah tendered is a proper une, such as the defendant is bound 
to accept. Until the terms are fixed there can be no contract, and the Small 
Cause Act deals with claims for rent based on contract.—4 M.H.C.R., 393, 

Where the lessee of certain villages in the Ramnad Zemindary was 
ejected on the ground that the lease granted by a former Zemindar was not 
binding on his successor, and Rule IV of this section was relied on in sup- 
port of this contention, the High Court held that the second proviso contain- 
ed therein docs not apply to a lease which is bona fide and valid under the 
General Hindu Law and as such falls under Rule I, Th*s Proviso does not 
amount to a repeal of the Hindu Law regarding ordina.g leases, but it ap- 
plies only to such leases when in the circumstances in which they are made 
they amount to a fraud upon the Zemindar’s power as Manager, or to alien- 
ations made for the personal benefit-of the grantee and to the prejudice of 
the successor.—2 Madr, 8C. 

Where a landlord claimed to revert to nanjat rates of rent on the ground 
that he had repaired a tank, which for years had been unrepaired, it was 
held that the sanction of the Collector was not required by this Section. Held, 
also, that a reasonable time must be allowed to the tenant to prepare for | 
change of cultivation.—6 Madr. 811. 

Where there was decree between plaintiff and defendant fixing the’ 
rates as contended for by the defendant, but the Lower Court was of opinion 
that there was a olerical error in the decree, and therefore awarded the 
rates claimed by plaintiff, the District Court of Madura (per P. P. Hur- 
cuins) held this to be wrong. So long as the decree remains in its present 
form the parties are concluded by it. If by an accident an error has crept 
into it, the proper course is to apply to the Court which passed it to amend 
it--A. 8S. Nos, 372 of 1876, and 28 of 1877, District Court of Madura. 

A judgment directing exchange of puttah and muchilka is equivalent 
to those documents executed by the parties.—See Section 72. 

No order for ejecting a tenant can be executed until the expiration of | 
the thirty days from the date of the Collector's judgment allowed for an / 
appeal.—See Sections 70 and 69, | 


Se.11) RENT RECOVERY. YE aye 
‘Where there has been an increase in the value of the produce of land: 
arising from an increase in prices, and the Zemindar is entitled to a new. 
kabaliyat from an occupancy ryot at an enhanced rate, the rule is that.the 
old rent must bear to the increased rent the same proportion as the formée 
value of the produce of the soil, caloulated on an average of three or five 
years next before the date of the alleged riso in value, bears to its present 
value,—B. L, B., 1 Sap. Vol., 202. : 


‘* Revenue year” or fasli begins in Madras on the Ist July and ends 
on the 30th June, lt formerly began on the 12th July; but in 1855, Governs 
ment directed it to be calculated from the lst.—H. J. Sroxes, 


The mere fact that a ryot has raised garden crops on punjah lands by 
means of improvements effected by himself, will not preclude the landlord 
from levying a higher rate of punjah assessment, so long as such higher 
rate does not exceed the fysal rate-—5 Rev, Reg. 140. 


As toimplied contracts Stizr and Levenae, JJ., remarked “We think that 
though by the law of landlord and tenant, as applied in England, a person 
who takes and cultivates the lands of another, there being’no express per- 
mission to cultivate on the side of the landlord, nor any e#press condition 
to pay rent on the part of the cultivator, would not be allowed td be regard 
ed as a tenant, but treated as a mere trespasser, the peculiar ciroumstan- 
oes of this country preclude tho applicability of the technical doctrine of 
the English law of landlord and tenant to such acase. Here it is a very 
usual thing for a man to squat on a piece of land, or to take into cultivation 
an unoccupied or waste piece of land. Tenancy in a great many districts in 
Bengal commences in this way, and where it does so commence, it is pre- 
sumed that the cultivator cultivates by permission of the landlord, and is 
under obligation to his landlord to pay him a fair rent, when the latter may 
choose to demand it. Thus, the established usage of the country regards 
these parties, as landlord and tenant, and unless the landlord thus chooses 
to treat him, the cultivator is not regarded, as he would by the law as ad- 

pPMinistered in England, as a trespasser, but as a tenant ; and he would be 
s0, although he may never have acknowledged the landlord’s rights, or en- 
tered into any express contract with him for the payment of rent. If he 
chooses to cultivate the Zemindar’s land, and the Zemindar lets him, there 
isan implied contract between them creating a relationship of landlord 
and tenant.” Bell’s Landlord and Tenant, p. 55, quoted from Weekly Re- 
porter, 1864, p. 82. 


Where in places adjacent no land of similar description, with similar 
advantages to the land sought to be enhanced, is found to exist, it is not 
illegal to decree enhancement at the average of the rates paid for adjacent 
tands.—1 Agra Rep., B. A. 57, 


If the Judge has to adjust rates of rent in a rent suit, he should adjust 
‘them so that the increased rent bears the same proportion to the old rent 
as the present value of the produce of the land bears to its former value, 1 
W. R., 226. In a suit for sahanoeinent where not only the value of the pro- 
duce has decreased, but the productive powers of the land have decreased, 
and the expenses of cultivation increased, the formula to be applied in 
determining the rent will be as follows :—The average value of the produce 
before the decrease in the productive powers of the land will be to the 
average value of the present decreased produce, minus the increased cost 
of production, as the rent previously paid will be to that which the land 
ought now to pay.—7 W. 8., 94. : : 
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'* “When a landlord. claims to revert from a punjah to a nunjah rate of 
rent ou his repair of a tank which had fallen out of repair, such repair ig, 
enly a restitution of the previous state of things, and is not such an 3.2- 
provement as imparts additional value to the land; nor is the claim to 
revert to the rate in use when the tank was in good repair a claim 
to raise the rent which, under section 11 of the Rent Recovery Act, would 
require the sanction of the Collector, If the tank were keptin repair, 
the landlord would be entitled to revert to the rates in force before the 
tank fell ont of repair. But the change should not be made too suddenly, 
because the ryot should be allowed two or three years to reap his punjah 
crop and prepare the land for nunjab cultivation.—7 Indian Jurist, 410. 


See I, L. B., 18 Madr, 249 & 14 Madr. 52, noted under sec, 9, 


EJECTMENT. 
12. The landholders specified in Section 8 are not empowered to 
eject tenants from their lands except by a decree 
poo er neen ef a Civil Court or under the provisions of 


Bections 10 or 41 of this Act. Tenants ejected without such due autho- 
rity may bring a summary suit before the Collector to obtain re- 


instatement with damages: Provided alwaye, that tenants shall be 
allowed to relinquish their lands at the end of 


ne see the revenue year by a writing to be signed by 
them in the presence of witnesses, or, at any other time, if the land- 
holder is willing to accept the relinquishment. 
Notes. 

Section 12 of the Rent Recovery Act provides that tenants ejected 
withont due authority by landholders may bring a summary suit before the 
Oollector to obtain re-instatement with damages :—Held, that the word 
“tenants” is not restricted to agricultural tenants c ily, but includes the 
permanent lessee of a mitta.—I. L. R., 7 Madr, 580. 1. 

In a suit to recover possession of certain land comprised in an unexpired 
lease granted to the plaintiff by the first defendant it was pleaded that the 
plaintiff had left the land waste, and had refused to pay rent or give a 
written relinquishment of the land, and that the first defendant had ac- 
cordingly let it to the second defendant:—Held that, although the defence 
did not disclose a surrender by the plaintiff, recorded as prescribed in the 
Rent Recovery Act, sec. 12, the Court should determine the issue whether 
there had been a surrender by the plaintiff.—18 Madr. 124, 

The tenor of the whole Act is against any presumption of proprietary 
interest in a tenant, and the result is that though a landlord may not be 
able to prove that he is entitled to any thing more than rent, he still suo- 
ceeds in ejecting the tenznt because the latter cannot show how he aoquir- 
ed.the proprietary interest in a piece of :and which bas been in the occu- 
pation of his family for four generations past.—3 M. H.C. R., 1. 

Section 10 provides for ejectment for not accepting pattah, and section 
41 provides for ejectment for not paying rent. 

A tenant of a landholder under section 13 could not sue in a Revenue 
Gourt for reinstatement. 

Plaintiffs sued to be reinstated in possession of certain lands from 

which they had been wrongfally ejected by the defendant who pleaded 
that the suit was not maintainable as the lands formed part of his “punnia” 
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Jands, and sot part of his Zemindari.—Held, that the suit was: maintain: 
‘able before the revenue authorities under section 12.—7 M. H, 0. Rep.,.58, 

Where certain. Temple trustees sought to eject tenants holding from: 
year toyear on the ground that they were but tenants at will, held, that 
such yearly tenants could not be turned out of possession without being 
served with timely notice to quit, requiring them to quit and deliver posses-: 
sion at the period ot the year at which their tenancy commenced. Section 12. 
provides that tenants may relinquish their lands at the end of the revenus 
year by written notice. It is note strained inference to draw from this pro- 
vision that the law requires notice on the part of the landlord also, if he 
wishes to terminate a tenancy.—Ind., Jar,, April 1879, p. 160. 

The power of relinquishment would be confined to tenants at will or 
from year to year, A tenant who held on a lease for a specific term could 
7 oe daring the currency of his lease. Bell, Landlord and Tenant, 
Pp. 
A surrender of lease is now liable to stamp-duty except when lease is 
exempted from daty.—Act I of 1879, Sch. I, No. 59. : 


If a land-holder grants a lease to a third party, it amounts to dis- 
possession of the tenant.—Bell, Landlord and Tenant, p. 4. 


In Bengal a verbal notice of relinquishment has been held sufficient, 
provided that the landlord shows by his acts, by leasing out, for instance, 
the land to another tenant, that he has accepted the relinquishment.—Bell, 
Landlord and Tenant, 2nd ed. p. 61. 

In Bengal a valid relinquishment must be of the entire holding.— Ibéd. 


Where a cultivating ryot, without giving notice, went away from the 
land he had occupied, and neither cultivated nor paid for it, was held that 
the landlord was justified in assuming that he had relinquished it ; and 
that the tenant had no right to ask to be reinstead on the ground that he 
had not formally relinquished.—Ibid, 

',  _Inacase which arose in the Salem District, the plaintiff was a per- 
“+zhanent lessee of certain villages obtained under a lease granted by the 
defendant's predecessor in title. The predecessor in title having made de- 
fault in payment of revenue, the villages were sold under Act IT of 1864 
and purchased by defendant. The defendant ousted plaintiff from his 
possession of the villages, and the latter sued for possession under sec- 
tion 12 of Act VIII. of 1865,as well as for damages undersection 49 
of the said Act, and got judgment. The matter eventually went up to the 
High Court, where the question, whether plaintiff was a tenant within the 
meaning of Act VIII of 1865, was discussed. The High Court ruled tha¢ 
“ although from the context it has been held that a farmer is not a tenant 
within the meaning of certain sections of the Act, it has also been held 
that generally in other sections of the Act, the term tenants applies to and 
.inclades farmers, In our judgment there is nothing in the context of the. 
section under which the respondent (plaintiff) has instituted these proceed. 
ings which necessarily confines the term tenants to agricultural tenants, 

The appeal fails and is dismissed with coste.—8 Indian Jurist, p. 611. 


The principle of the decision in Subbaraysa Naidu », Srinivasa hg 

has been adopted in the later case of Bashkavasami v. Sinasami. In this 
case the plaintiff sued for the recovery of the village of Karutteen Yaindal 
in Ramnad on the ground that the village had been granted to him by the 
Zemindar under two agreements, and that the proceedings taken by the 
Court of Wards for the sale of the village under the Rent Recovery Act. 


~ 


‘ 
! 
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“WILL of 1865 were illegal. The East Sub-Court held the sale to be invalid ; 
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but the High Court, referring to the oase quoted above, ruled “ that the 
word tenant in Act VIII of 1865 was intended to include a farmer or 
lessee, and that such tenants have as against the superior landlords, and 
the landlords against such tenants under the Act the same summary reme- 
dies as they respectively enjoyed under the Regulation, In this view the 
sale was valid if the respondent was a lessee. It ia impossible to hold that 
he was not a lessee at the time of the sale. It had been originally intend. 
ed that he should bold the estate as a sub-division of the Zemindary 
with @ separate assessment payable directly to Government ; but it was 
subsequently arranged that he should hold itat a favorable rent under 
the Zemindar, so that the fifty rapees allowance which he was to receive 
from the general revenues of the Zemindary should be permanently 
secured to him, Most unwisely he thought fit to repudiate the arrange- 
ment, and the Zemindar, as he was entitled to do, took advantage of the 
default to bring the lease to sale.—9 Indian Jurist, p, 70. 

Where a landlord stands by and allows his tenants without any objec- 
tion whatever to erect pucka buildings upon his lands notwithstanding a 
stipulation in the kabuliut restraining them from so doing, he is precluded 
by his conduct from turning them out of possession.—12 W. R., 495 

In a suit to recover possession on the ground of illegal ejectment, a 
Collector has no jarisdiction to enquire iuto any matter having reference 
to the rights of the parties. —14 8. W. R., C. B., 301. 

Decrees for reinstatement are to be executed under section 73. 


Seo I. L. B., 15 Madr. 67, noted under seo, 8. 


RYOTWARY LANDHOLDERS. 


18. All landholders under Ryotwar Settlements or in any way 
Recovery of rent by subject to the payment of land-revenue direct 
landholders under Ryot- to Government, and all otuer-registered hol- 
idea tc a ders of land in proprietary right sball be au- 
thorized to proceed under this Act for the recovery of rent, if they 
have taken a Jease or agreement in writing from their tenants speci- 
fying the rent to be paid to them, but not otherwise. 


Notes. 

A granted two villages in perpetuity to B under a deed, reserving a 
certain rent to himself which was to be recovered “according to the Act” 
if it fell into arrear. The rent remained unpaid for two years, and A ob- 
tained an attachment for the whole arrear under the Madras Rent Recovery 
Act:—Held,(1) that A was entitled to proceed as landlord under the Madras 
Rent Recovery Act, (2) that the attachment held good for such amount o. 
rent as was recovernble under that Act.—RBamasami v. Collector of Madras. 
(I. L, B., 2 Madr. 67) disoussod.--I. L. R., 10 Madr. 229. 


DISTRAINT FOR ARREARS. 
14. When rent shall remain unpaid atthe time when, accord- 


Arrears of rent. ing to any written agreement or the custom o. 
May be recovered by the country, it ought to have been paid, the 


| Gistress, amount remaining unpaid shall be deemed ar 
 arrear of rent. It shall be lawful for landholders to distrain upon their 
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own responsibility the crops and moveable property of their tenants 
for the recovery of arrears of rent due by them. | 
Notes. | 

It has been ruled in Allahabad that the crops of the sub-tenant aze 
subject to distraint for rent duc from tenant.—I. L, B., 4 Al. 76. 8. 

The summary remedy provided by this seotion can be adopted only for 
the recovery of the arrears due for the year which has just come to a olose. 
Where these arrears have been allowed to accumulate for two or three years, 
the landlord’s remedy is to file a suitin the ordinary Civil Courte.—3 M. 
H, O. R., 213. ; . 

Tt is not necessary that there must have been an actual exchange of 
puttah and muchilka before distress can be made. Itis sufficient if the 
andlord has tendered a proper pattah which has been refused.—A. S. Nog, 
264 to 266 of 1877, District Court of Madura : Per P. P. Hourcurs, - 

The next section provides for the service of a written demand before 
making distress. 

This Act departs from the mildness of the Regulations and from most 
other laws of distraint in not exempting from seizure materials of manu- 
facture and tools belonging to defaultersa. Under Regulation XXVIII of 
1802, it was only when other sufficient property could not be got, that 
ploughs and instruments of husbandry, cattle trained to the plough, and 
seed-grain might be distrained. 

Where plaintiffs who were Inamdars, sued to set aside an attachment 
for arrears of rent, and one of the grounds urged on their behalf was, that 
as they were landowners in their own right, Act VIII of 1865 did not 
apply ; the High Court expressed themselves thus : “ The defendant is an 
Inamdar ; the plaintiffs are also Inamdars, put are liable to pay a quit-rent 
:to the superior Inamdar the defendant.” The Act, in our judgment, autho- 

ises the defendant to have recourse to summary remedies for the recovery 

the quit-rent.—I, L, R., 7 Madr. 262. 

‘When crops or products belonging to a tenant shall have been sold, 
it shall be lawful for such tenant to deduct the value of the crops or pro- 
ducts so sold from any rent which may be due by him, then or afterwarda, 
to the defaulter, in respect of the land on which such crops or products 
have been grown.—See Act II of 1864, Section 11. 

A landholder can only distrain under cover of a puttah which has 
not been settled by the Collector or accepted, by teking the risk of its 
being found to be such a puttah as the tenant was bound to accept.—7 
Indian Jurist, 597. ° 

Where the Saptoor Zemindar distrained the property of a Nattamgar 
for arrears due on his Pattah, and the latter proved that as Nattamgar he 
was entitled to a percentage of the incoxte as Yevu manipum and that it 

“wareustomary to set off this against the rent due by him, it was ueld by 
the District Court of Madara (per P. P. Hotcins) that as the amount of 
arrears claimed was the actual amount due to the Nattamgar as Manyam, 
there were no arrears due and that the distraint could not be upheld. A, 8, 
No. 71 of 1880. District Uourt of Madura. 

As to the mode of dealing with crops, see sec, 21, | 

15. In the seizure and sale of moveable property for arrears of 

Seisure and saleof move- rent, the following rules shall be obsers 


able property. ved, 
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Ist.—~The landholder or his authorized agent shall farnish to the 

person employed to distrain the property c* a" 

tenant a demand in writing signed with his” 
name, specifying the name of the tenant, the amount of the arrear 
for which the distress may be issued, and the date on which the ar- 
rear fell due. The person employed to distrain shall produce the writ- 
ing which, if the arrear be not at once paid, or if no arrangement for 
securing the same be entered into to the satisfaction of the distrainer, 
shall be his authority for making the distress, and, on the day on which 
the property may be distrained, he shall deliver a copy of such writ- 
Copy to be left with ing to the tenant, endorsing thereon a list 
Gefauler, = - of the property distrained, the name of the 
place where it may be lodged or kept, and a notice that it will be 
‘brought to public sale in due course unless the amount of the arrear, 
with interest and the expenses of the distress, be previously discharged. 
2nd.~~-When the tenant may be absent, a copy of the writing with 
Or if absent at bis resi: the énudorsement shall be fixed or left, on the 
dence. day of the distraint, at his usual place of resi- 


dence, or on the premises where the property may have been dis- 
trained. 


Demand of arrear. 


Notes. 

Where a Vakil (as tenant) was in arrears, and on entering Court was 
shewn a paper by a man standing at the Court-bouse door, and nothing 
more happened, it was held by the District Judge of Madura (per P. P. 
Horcuins) that this was not sufficient notice under this section. The de- 
fanlter must be informed and have an opportunit. of seeing what it is, 
that he may pay the arrear or make arrangement for securing the same.— 
A. 8. No. 505 of 1877, District Court of Madura. 


See seo. 8 of Madras Act IT of 1864. 
See I. L. B., 8 Madr. 9, noted under sec. 1. 


16. The distrainer shall also send, within ten days, a written 
Written notice of die "tice to the Collector or officer empowered by 
traint to be sent to Cole the Collector in that behalf, in which shall be 
— stated the details of the property seized, the 
name of the defaulter, the amount in arrear, and the date of the sei- 
sure. The date on which this notice ia received shall be endorsed 
upon it, and the Collector, or officer empowered by the Collector in 
that behalf, shall send a copy of it io the nearest Public Officer em- 
powered to sell distrained property under Act VII of 1839, in order 
that the property may be at once appraised 
Property to be appraised. 444 eventually sold, if necessary, for the dis 
charged of the arrear with interest and costs of distraint. The details 
of the appraisement shall be drawn ont in writing and signed by the 
persons whom the said Pablic Officer may nominate to make it, as wall 
we by the said officer himself. 
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* 17. Officers empowered to sell distrained property are required 
to bring to the notice of Collectors any mate- 
rial irregalarity committed by distrainers un- 
-er color of this Act, aud are authorized, in such a case, to postpone & 
‘ale pending the Collevtor’s order, When it shall come to the Collec- 
‘or’s knowledge, either through the above officer or otherwise, that 
whe diatrainer did not give to the tenant the written demand and the 
‘ist of distrained property required by Section 15, or failed to give 
he prescribed notice of the distraint to the Collector, or officer em- 
‘owered by the Collector in that behalf, the Collector shall direct the 
*,storation of the distrained property to the owner. The distrainer 
yall not be allowed to proceed further under this Act for the re= 
‘Overy of the acrear of rent, and the tenant shall be at liberty to sue 
zim summarily before the Uollector for any loss or damage which he 
may have sustained. 


c 


Effect of irregularity. 









Notes. 
The period of limitation for a suit under this section must be compu- 
‘ed, if nop. rom the date of the distress, at any rate, from the date the dis- 


“ress W 


Or 


blared illegal.—I, L. R., 3 Madr. 121. 


F by a Subordinate or Assistant Collector under this section are 


jiable to} tion by the Collector ; not so the judgment in the summary 
‘ait. | 

_ Wh s landlord has distraint for rent and the distraint has been set 
* {de ung ‘be provisions of the Rent Recovery Avt the landlord is debar- 
, 4 by s@t $17 from taking further proceedings under the Act in respect 


ef the arres.o for which the distraint made.—7 Madr. 429. 
% Wher default has been made in the payment of rent and the saleable 
laterest of the defaulting tenant in the land is attached, the attachment 
cannot be declared invalid in a summary suit, under sec. 17 of the Rent 
Recovery Act. Under sec, 38 of the same Act, a landlord canuot attach the 
saleable interest of a defaulting tenant in the land, nutil the expiry of the 
2urrent revenue year.—12 Madr. 465. 
18. If the tenant does not appeal against the distraint by filing 

<mders for sale of diss & SUmmuary suit before the Collector withio 
tress. thirty days from the date of snch distraint, or 
if a soit is filed and decided against him, the distrainer shall, withio 
fifteen days, apply to the Collector for an order directing the Publio 
Officer empowered by Act VII of 1889, to cause the sale of the distrain- 
ed property, who, on receiving such order, shall fix up in scme con- 
spicuous place in the village a notice specifying the property to. be 
sold, and the time and place which he has fixed on for its sale. He 
shall also cause proclamation of the intended sale to be made, by beat 
of dram, in the village to which the lands belong ov which the arrear 
bas accrued. In fixing the day of sale, not less than seven days muet 
be allowed from the time of the public notice, and not less than thirty 
days from the date of distraiut. 
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Notes. , 
_ The day of distraint should probably be excluded in reckoning .ue 
thirty days.—Per H. J. Sroxes. ° 
_ . Applications for the sdle of distrained property should be on a stamp of 
eight annas.—Act VII of 1870, Schedule II, Article 1, 
‘ The order to cause sale is a warrant of sale and as such liable to a 
stamp fee of eight annas.—Ba’s. Pros., 4th April 1879, No. 1,883, 

Where the property of a number of tenants was distrained, and those 
tenants presented a joint petition which, though not in the form of a 
plaint, contained within itself everything which it was necessary to allege, 
the High Court held that the whole policy of the Rent Recovery Act was 
to enable illiterate ryots to go personally before unskilled tribunals for 
summery redress, and that substantial justice should not be defeated by 
any want of form or irregularity in procedure. They further held, that 
under the larger discretion allowed by the Rent Recovery Act, the irre- 
gular joint plaint might fairly have been allowed to be split up into 
separate plaints,—7 Indian Jurist, 597. . 

19. Persons authorized to distrain for arrears of rent may apply 
' Distrainer may procure to the nearest Police station for such assis- 
assistance of Policc tance as may be necessary to prevent any 
breach of the peace, and the authority to whom such application is 
made shal] depnte one or more Police Officers to be present at the time 
of such distress, and it shall be their duty to prevent resistance or 
breach of the peace, and also to give due attention to the whole con- 
duct and proceedings of the distrainer, so as to be able to give evi- 

dence thereupon if required. , 

20. When property distrained may be stolrn or lost, or damaged 

trainer liable for loss or destroyed while in tae keeping of the dis- | 

injury to, property. trainer, by reason of his not having taken the 
necessary precautions for its due preservation, he shall be responsible 
to the owner for the loss or damage, and the Collector shall be authoiz - 
ed to pass a judgment to that effect on a summary suit being brought 


before him, and on the loss or damage being proved. 
Notes. 

A landlord distrained his tenant’s property for arrears of rent, and in | 
consequence of certain irrregularities on his part the Dy. Collector ordered 
the restoration of the property under sec. 17, The landlord refused to deliver 
the property, and the tenant brought a sammary suit before the Collector | 
under this section, and obtained a decree for the value of his property, | 
Refore the High Court it was contended that such a suit was not main-' 
taniable under this Act. The High Court iv seciding the point inclined to 
the opinion that under the provisions of section 17 a Revenue Court could 
take cognizance of such a claim.—I. L. R., 3 Madr. 121. 

. A ‘ distress’ is defined to be the taking of a personal chattel out of the 

‘\. possession into the custody of the party injured to procure satisfaction for 
* @ wrong suffered.—Blackstone. 

21. The distrainer attaching the crops or ungathered products of 

Mode of desing with the land belonging to the defaulter, may cr’ ie 

crops, them to besold when fitfor reaping! = j @r- 
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g, or, at his option, may cause them to be reaped or gather@d.in due 
season and stored in proper places until sold. Inthe latter case the 
expense of reaping or gathering and storing such crops or producté, 
shall-be defrayed by the owner on redeeming his property, or from the 
proceeds of the sale in the event of its being sold. 

22. When a defaulter may tender payment of the arrear deman- 

Satguiicchaaaia ded after his property may have been distrained, 
expenses prior tothe day 80d prior to the day fixed forsale, together 
aoe distress to be with- with payment of interest, batta, and all neces- 

. sary expenses attending distress, the distrainer 
shall receive the amount immediately upon the same being tendered, 
and shal! forthwith release the property. 

23. The distrainer shall not work the bullocks or cattle, or 

Distrained cattle or make use of the goods or effects distrained ; 
goods not to be used. he shall provide the necessary food for the 
cattle or live stock, the expense attending which shall be defrayed by 
the owner upon his redeeming the property, or fromthe proceeds of 
the sale in the event of its being sold. 


24. The distress levied shall not be excessive, that is to say, the 
Distress to be propor- Property distrained shall be as neurly as pos- 
tionate to the arrear. sible proportionate to the amount of the arrears. 


95. Distress shall be made after sunrise 


Pine. Of Cieteces: and before sunset, and not otherwise. 


96. When a defaulter may make a fraudulent conveyance of 
Poualty: foe fraudulent’ property to prevent the distress of arrears, 
conveyance of property to any Civil Court of competent jurisdiction, 
prevent distress. upon proof thereof, shall summarily cause the 
property to be delivered up to the distrainer. The defanlter will further 
be liable to the penalties prescribed by Section 424 of the Indian 
Penal Code. 
27. When it may be proved to the satisfaction of any Civil 
Ponalty for forcibly or Court of competent jurisdiction that any person 
_clandestinely taxing away has forcibly or clandestinely taken away pro- 
Sustained: property perty once distrained, the Court may sum- 
tuwvily.cause such property to be restored to the distrainer. The of- 
fender will farther be liable to the penalties prescribed by the Indian 
Penal Code. 
Notes. 
As to penalties prescribed by the Indian Penal Code, see section 424 of 
I, P. C, or note under the previous section. 


A suit to recover the value of goods distrained for rent and forcibly 
carried away from the person distraining may be maintained in a Court of 
Small Causes under this section. Tho suit may be brought either by the 
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landlord Or the person authorised to distrain. A petition and summons anc 
an order after hearing the parties and their evidence appear to be the fit. 
ting mode of exercising the jurisdiction.—4 M. H. C. R., 401. 


The words “any Civil Court of competent jurisdiction” cape any 
a which could take cognizance of a suit for the property taken away.— 
bid. 


An order made under Rent Recovery Act (Madras), sec. 27, is not - 
stati Pies the meaning of Civil Procedure Code, seo, 2,—1. L. R., 1 
r. 


28. It shall be lawful for the distrainer to force open any sta- 
What places distrainer Dle, cow house, granary, godown, out-house 
may force open. or other building, and he may also enter any 
dwelling-house the outer door of which may be open, and nay break 
open the door’of any room in such dwelling-house for the purpose of 
attaching property belonging toa defaulter and lodged therein, pro- 
vided always that it shall not be lawful for such distrainer to break 
open or enter any apartment in such dwelling-house appropriated for 
the zenana or residence of women, except as hereinafter provided. 


29. When a distrainer may have reason to suppose that the pro- 
Powers of distrainer to Perty of a defaulter is loged witbio a dwelling 
force open doors in the house the outer door of which may be shut 
presence of Police Officer. 5. within any apartments appropriated tc 
women, which, by the usage of the country, are considered private 
such distrainer shall represent the same to the officer in charge of the 
nearest Police-station. On such representation, the officer in charge 
of the said station shall send a Police Office > to the spot, in the presence 
of whom the distrainer may force open the onter door of such dwelling- 
house, in like manner as he may break open the door of any room with- 
in the house except the zenana, This distrainer may also, in the pre- 
sence of the Police Officer, after due notice given for the removal of 
women within a zeuana,and after furnishing means for their removal 
in a suitable manuer (if they be women of rank, who, according to the 
custome of the country, cannot appear in public), enter the zenana 
apartments for the purpose of distraining the defaulter’s property 
deposited therein ; but such property, if found, shall be immediately 
removed from such apartments, after which they shall be left free to 
the former occupants. 


$0. Persons entering the apartments of women, of forcing open 
Punishment for unlaw- ‘he outer door of dwelling-houses, contrary to 
ful entry. the provisions of this Act, shall, on conviction 
before a Magistrate, be liable to a fine not exceeding Rupees five 
hundred, or to imprisonment of either description for any period not 
exceeding six months. 


jeece:31492) = RENT RECOVERY. marr 


$1. When property having been attached or distrained may be 
Wibaues of coanternands ordered to be put up for sale, and the sale may ; 
ed sales to be sustained by be countermanded, the owner of the property 
the defaulter. shall nevertheless be reaponsible for the ex- 
penses incurred in consequence of the attachment or distraint, in the 
And recovered as an 8ame manner as if the sale had taken place ; 
Srreek: and in the event of such owner omitting to dis- 
charge the amonnt, it shall be recoverable by the process under which 
. the original demand would have been recoverable. 
Note. 

There is no provision in the Aot for countermanding a eale. Section 
17 enables a sale to be postponed, pending the Collector’s orders ; but this 
cannot be what is referred to. Section 32 also gives power to postpone the 
sale, In neither of these cases would it be just to make the owner of the 
property, namely the defaulter, responsible for the costs of the attachment; 
for in the one the sale is postponed on account of material irregularities 
committed by the distrainer, and in the other in consequence of aclaim by 
a third party, who should bear his own costs, if unsuccessful. It may be 
that what is meant is that if the sale is stopped on tender of the arrear, the 
defaulter is to be liable for all expenses, a provision resembling that of sec. 
22. If so this intention is very obscurely expressed.—H. J. Sroxes. 

32. Claims to crops upon the ground and gathered products of 
the ground attached in the possession of the 
defiulter, whetber founded upon a previous 
sale, mortgage, or otherwise, sball uot bar the prior claim to rent due 
from the ground upon which such crop or product may have been grown. 
But if before the day fixed for the sale a third party appear before the 
Collector, or officer empowered by the Collector in that behalf, and 
claim a right or interest in any of the other moveable property uoder 
distraint, the Colleotor shall hold, or cause to be held, an immediate 
inquiry, and if he sees sufficient cause for doing sv, may postpone the 
sale of such property. The Collector shall adjudicate upon the claim 
ard pass such order between the claimant and distrainer as shall seem 
fit. If the claimant fails to establish his rigbt, an order shall be issued 
for proceeding with the sale. No appeal shall lie from any order passed 
by a Collector under this section, but the party against whom the order 
may be given shall be at liberty to bring a suit in the Civil Court to 
establish his right ; provided that, if the Collector’s order be for the 
sale of tne property, the suit shall not be for the recovery of the proper- 
ty, but shall be for damages against the person by whom the property 
was brought to sale. 


Claims by third parties. 


Notes. 
The produce of the land is by law hypothecated for the rent payable 
in respect thereof, but not the land itself.—13 8, W. B., C. R., 449. | 
A,a Zemindar, granted lands on kowle to B; B assigned to ©, but 
the lands being mostly in the hands of cultivators, C only occupied those 
that had been in B’s possession. The kist fell into arrear, and A attached 
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y of C's, Notice of the attachment was given before, but the pro- 
was not seized till after the whole of the arrears claimed had become 
‘due. © resisted A’s claim on the ground, substantially, that the sum de- 
manded included arrears which had acorned on the lands not occupied by 
him. Held, that as to the lands of which O had obtained the ac.aal posses- 
sion, there was such a privity between A and C as gave A aright to realize 
the amount of kist outsanding in respect of those lands. Held, also that this 
right was not affected by failure to prove the execution of a Muchilka by 
O to A, or by the omission to furnish C with a list of the property attached. 
Held, aleo that the attachment was not vitiated by the circumstance that 
notice of the attachment was givef before a portion of the arrears clai-ned 
had become due.—1 Madr. Rep. 24. "s 

33. At the appointed time the Pablic Officer empowered to sell 
distrained property shall put up the property 
to sale in one or more lots as he may consider 
advisable, and. shall dispose of it to the highest bidder. If the arrear, 
with interest and costs of distress and sale, be satisfied by the sale of 
| a portion of the property, the distress shall be 
immediately withdrawn as respects the remain- 
der. When the property put up-to auction may sell for more than the 
amount of the arrear, the overplus after deducting expenses of process, 
interest, and a sale-commiss:on of six and one-quarter per cent., shall 
be paid to the defaulter. The above mentioned sale commission is to be 
carried to the credit of Government. 

Note. 

A sale of land for arrears of rent under the provisions of the Rent 
Recovery Act having been advertised for a certain day, was, owing to the 
absence of bidders on that day, adjourned and held on the day following 
by the officer empowered to sell :—Held, tha the sale was invalid.—I. Ti ~ 
R., 8 Madr. 6. : 

34. The said officer shall, in every case, examine the distrainer’s 

Expenses how determin- statement of the expenses incurred in attach- 

: ing the property and bringing it to sale, and 
shall reject any part appearing to him unreasonable. If either the dis- 
trainer, or the owner of the distrained property, shall be dissatisfied 
with the said officer’s decision, the Collector is hereby authorized, on 
an application being made to him by either party, to determine the ex- 
penees incurred in attaching the property and bringing it to sale, and __ 
the Collector’s order shall be final. ~ 


35. The property shall be paid forin ready money at the time 
Payment on Purchase Of Sale, or as soon after as the officer holding 
of distrained property. the sale shall appoint, and the purchaser shall 
Re-salein case of de- not be permitted to carry away any part of 
oan the property until he has paid for the same ia 
fall. When the purchaser may fail in the payment of the purchase- 
money, the property shall be re-sold, and the defaulting purchaser shall 


Sale of distress. 


: Interest and commiasion. 
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be liable for any loss arising, as well as for the expenses incurred on 
the re-sale, and such loss and expenses shall be recoverable by sum- 
mary suit before the Collector. When the property may, on the 
second sale, sell for a higher price than at the first sale, the differ- 
ence or increase shall be the property of him on whose account the 
said first sale was made. When the purchase-money has been paid in 
fall, the officer holding the sale shall give the purchaser a certificate, 
describing the property purchased by him, the date of sale, and the 
Fsum paid. 
a Notes. 

The certificates issued under this section and under section 40 are not 
conveyances subject to stamp-duty.—8 M. H. C. BR, 112, 

A sale of the tenants’ interest in certain land having taken place under 
secs, 39 and 40 of the Rent Recovery Act, the Depnty Collector refused to 
issue 8 sale certificate to the purchaser on the ground that the sale had been 
irregularly conducted :— Held, that under sec. 35 of the Rent Recovery Act 
the purchaser was entitled toa sale certificate :—Held, farther, that the 


High Court had no power to review the proceedings of the Deputy Colleec- 
tor under sec. 622 of the Code of Civil Procedure.—I. L. B., 9 Madr. 339. 


36. No irregularity in publishing or conducting a sale of move- 
Effect of irregularity in ble property under this Act shall vitiate such 
gale. sale, but any person who may have sustained 
damage by reason of suchirregularity shall be allowed to bring a sum- 
mary suit before the Colloctor to recovor compensation for such 


damage. 
Notes. 

Under sec. 40 the same rules apply for the sale of immoveable property 
ast hose which are prescribed for the sale of moveable property, and while 
in section 36 the only remedy open to @ person who may have sustained 
damage by reason of any irregularity in publishing or conducting a sale of 
moveable property, is to bring a summary snit before the Collector to re- 
cover compensation, the High Court have held that it is competent to the 
owner of saleable interests in tmmovcable property sold under sections $8, 
39 and 40 of this Act to bring a suit to question the property of a sale of 
such property.—I L. R., 3 Madr, 114. 

The landholder will not be responsible for irregularities in sale, His 
responsibility ends when he puts the matter in the hands of the Revenue 
Authorities.—A. S. 35 of 1879, Madura District Court. 


a 37. Interest shall be chargeable on arrears, 
Interest on arrears. under this Act at the rate of one per cent. per ~ 
mensem. 
Note. 


Arrears are defined in sec. 14. Under ordinary circumstances, & Jand- 
lord ig entitled to interest unlese the tenant can show that he has either paid 
or tendered payment. Aa a debtor has to seek out his creditor and pay : 
what is due, soa tenant most not wait till the rent is demanded of him, bus. 
must go to his landlord, and pay it on the dey it fails due.—d W, R.., 69. 
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SALE OF DEFAULTER’sS INTEREST IN LAND.. - 


88. When arrears due to avy of the landholders specified in 
Power to nell defaclter’s Section 8 may not be liquidated within the 
interest in land. current revenue year, and when by express 
contract or by the usage of the country the defaulter may have a sale- 
able interest in the land on which the arrear is due, it shull be lawful 
for such landholder to sell such interest in satisfaction of the arrears 
and of interest thereon at the prescribed rate, and of costs of attachment 
wheu any such has taken place. 
Notes. 

If a tenant’s right had been already sold by a Civil Court in execution 
of a decree, there is no interest of the tenant available for sale by the land- 
lord under this section.—I, L. R,, 6 Madr. 428. 

_ In 1869 a village in the Zemindari of R,, was granted by the Zemin- 
dar to Svat a favourable rent, in consideration of § renouncing a claim to 
the Zemindari, The village was not separately assessed and divided off 
from the Zemindari. The rent having fallen into arrears, village was sold 
in 1875, under the provisions of the Rent Recovery Act, and purchased at 
the sale by the Agent of the Court of Wards on behalf of the defendant’s 
minior sons of the deceased Zemindar, In a suit brought by S in 1883 to 
recover tho village :— Held, that the sale was binding on S,, and that the 
suit was barred by limitation. —8 Madr, 196. 


The interest of a tenant’s in certain land having been attached by his 
creditor in execution of a decree for money, ‘he landlord attached the same 
land for arrears of rent, brought it to sale, and purchased it under the pro- 
visions of the Rent Recovery Act. The creditor subsequently purchased the 
interest of the tenant, whivh was sold in execution of his decree, In a suit 
by the landlord to have the sale to the creditor declared invalid :—Held, 
that the landlord’s purchase was subject to the creditor's attachment.=& . 
Madr. 573. : 

A sale by a landlord of a tenant’s interest in his holding for non-pay- 
ment of rent ander this section does not defeat existing incumbrances, The 
decision to the contrary reported in I. L, R., 5 Madr. 371 is overruled by 
this Full Benoh ruliog.—7 Madr. 31. 

A landholder has no power over any Jand except that on which the 
arrear is due.—A, S. No. 110 of 1876, District Court of Madura (per P. P. 
Horcwins.) 


39. When the person to whom an arrear is due intends to avail 
Notice of intention to vel], himself of the powers given by the preceding 
Bervice of notice. section, he shall give the defaulter a written.-- 
notice of his intention to sell, and such notice shall atate the amount 
due for arrears, interest and costa, if avy, and shall inform him, that if 
the amount is not liquidated within ove month from the date of service 
upon bin, his interest in the laud shall besold. The notice shell be 
served by delivering acopy to the defaulter, or to some adult male mem- 
ber of bis family at his usual place of abode, or to bis authorised agent, 
or, when such service cannot be effected, by affizing a copy of the notice 
on some conspicuons part of bis last known residence, or on some cons- 
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picuous part of the land to which it refers. A duplicate of the notice 
shall also be sent to the Collector, with an endorsement stating the date. 
of service, and the mode in which it was effected. | 
Notes. | ; 

A tenant having received a notice of attachment’under sec, 39 of 
Rent Recovery Act sued in a District Munsif's Court to have the notice 
cancelled, no specific damage being alleged :—Held, that the suit did not 
lie.—I. L. B., 10 Madr. 368. | 

If notice of sale is not served in the way prescribed by thisJsection, 
the sale must be set aside.—3 Madr. 114. 

Where notice of distress was affixed toa tree on the land held by a 
tenant, and that tree was not on a conspicuoas part of the land, it was held 
that the service of notice was insafficient,—6 Rev. Reg., 5. 


See I. L. R.,6 Madr, 479, noted under sec. 41; 12 Madr. 252, noted 
under sec. 9. 


40. When no uppeal has been made to the Collector against such 
notice by preferrisg a summary suit within 
me oaeiee mae: one month from the date of service upon the 
defaulter, or as above apecified, or when an appeal has been decided 
againat the defaulter, the party entitled to the arrears shall be autho- 
rized to take measures for the sale, which shall beconducted under the 
rales laid down for tbe sale of moveable property distrined for arrears 
of rent. 
Notes. 

In a certain summary suit the plaint alleged that some lands while 
belonging to plaintiff had been attached as if they had belonged to the de- 
_ faulter.|The Head Assistant Collector dismissed the suit as not having been 

instituted within the month prescribed by this section. The plaintiff ap- 
pealed and the District Court of Madura (per P. P. Hurcains) in delivering 
J udgment said that there is no provision in the Act authorizing the Collec- 
tor’s interference. By implication from section 40, an appeal by the de- 
faulter himself is allowed, but that is a very different thing from a claim 
by a thir( party who has never been alleged to be the tenant of the land- 
holder. Where the distrained property is a moveable property the Col- 
lector is expressly authorized to take summary cognizance of such claims 
by third ete In the case of immoveable property there is no such pro- 
vision,—A. S. No. 124 of 1879, District Court of Madura. 


See lL. B., 9 Madr. 332, noted under sec. 35; 10 Madr, 368, noted 
; ander sec. 39. : 


~~ EJECTMENT FOR NON-PAYMENT OF RENT. 
- 41. ‘When any tenant shall be in arrear at the end of the current 
Ejectment for non pay- revenue year and when there is no sufficient 
mont of rent. distress upon the premises to satisfy the same, 
and when the tenant has no saleable interest in the land, it shall be 
Jawful for a landholder, or for his authorized sgent, io apply to tha 
Collector for # warrant, authorizing him to enter upon, and take pos- 
seasion of, the premises. Such warrant shall be granted upon the pro- 
u 144 
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- duction of a written statement of the person applyiag for the warrant, 
. Statement on which war- Which shall contain the name of the defaulter, 
rent is to issue. the description and extent of the premises, the 
amount due for arrears, interest, and costs of attachment, if any, and 
the date at which it fell due, and also a declaration that there is no snffi- 
cient distress upon the premises, and that the tenant has no saleable 
interest therein. Such statement shall be field in the office from which 
the warrant issues, 

Notes. © 

The landholder is expected, if not bound, to proceed first against the 
moveable property.—Per P. P. Hutchins. . . 

A Mirasidar in a Shrotrium village is not entitled to eject his sukha- 
vasis for none-payment of mirasi dues.—] Madras Law Reporter, 28, 

A obtained a warrant ejecting B for arrears of rent under sec, 41 of 
the Rent Recovery Act, B appealed within fifteen days, but A was put into 
possession on 13th May 1882, B’sappeal came on for hearing, and was dis- 
missed on 380th June 1883, B instituted this suit to recover possession of the 
land on 28th July 1888 -—Held that B's suit was not time-barred under 
sev. 44 of the Rent Recovery Act:—I. L. R., 6 Madr. 479, 

The landholder is entitled on application to the issae of a warrant 
under this eection, and the issue is a ministerial act of the Collector upon 
the production of the written statement required by the section, These 
proceedings do not amonnt to a summary suit, tiable to appeal under sec- 
tion 69,—-5 M. H. C, R., 293. 

When a tenant fails to prove that he has a tenancy for any specific 
peer he will be held to be a tenant at will notwithstanding that he may 

ave been in possession for fifteen years. —Dvecision No, 206 of 1859 report- 
ed at page 63 of Sader Reports for 1860, 

By receiving rent the landlord acknowledges an existing tenancy ; 
he cannot therefore eject the tenant for non-r.yment of rent due for any 
period prior to that in respect of which be has received rent. The receipt 
of rent for 1268 by the landlord bars his right to eject the tenant for non- 
payment of rent due up to the end of 1267, the receipt for rent being an 
affirming of tenancy for that period. The receipt of rent for 1268 has the 
same effect as if the landlord had at the commencement of 1268 created a 
new tenancy. 

Where land held on service tenure is resumable at the will of the gran- 
tors, the holder cannot be ejected before a reasonable notice to surrender 
the land has been given.— J. L, R., 8 Madr. 72. 

In answer to the plaintiff's suit in ejectment, the defendant denied the 
plaintiff's title, and asserted his own :—Heid, that, assuming the defendant 
to be the plaintiff’s tenant, yet in as much as the defendant denied the 
plaintiff’s title, it was not necessary for the plaintiff to prove service of notice 
to quit on the defendant. The finding of au Appellate Court not accompani- 
ed be reasons is not conclusive.—9 Bom. 527. 

On the resumption of an inam the inamdar's right of exemption from 
the payment of the Government assessment ceases, and the tnamdar becomes 
Table to pay such asseasment ; but all his other rights remain unaffected, 
aud, therefore, those who were his tenants before the resumption do not 
thereby cease to be so and can be ejected if they are not permanent tenants, 
or are not otherwise entitled to remain in possession. Alere non-paymept 


Backs 4245.) . RENT RECOVERY. ABE 


of rént to the landlord does not render possession by ‘tenants adverse to. 
the landlord. The assertion of an adverse title by a person claiming te be 
® owner undera permanent lease does not save limitation unless made te 
the knowledge of the landlord, The words, “you must pay every year. 
Government dues, and enjoy the fields along with the garden lands without 
disturbance (eukhrup rahane), besides the fixed amount there will be no. 
cppsomion on account of cesses,” do not create a permanent tenancy, but 
only a tenancy from year to year.—9 Bom. 419, 

42. The warrant shall state the defaulter’s name, the whole 
amount dae, and the description and extent of 
_ the premises, and shall set forth that unless 
payment is made within fifteen days, the defaalter will be turned ont 
of possession. 


Warrant. 


Note. 

The Board are of opinion that all processes issued ander this Act are 
processes of a Revenue Court to which Chapter 4 of the Court Fees Act is 
applicable and that it is immaterial whether the issuing of the process is a 
ju re = an administrative act.—Board’s Pros., 27th December 1879 

o. 3,402. 

43. The warrant shall be entrusted to some Officer of Police» 
who shall serve it in the manner Jaid down in 
Section 89 of this Act. When no appeal shall 

be preferred to the Collector within fifteen days after service, or when 
an appeal has been preferred and decided against the defaulter, and 
when the amount named in the warrant is not discharged, the Police 
‘officer shall place the person who bas procured the warrant in posses- 
on. 


Execution of the Warrant. 


Notes. 

There is no appeal to the Civil Court against the order of a Collector 
passed under this section. Section 69 merely gives the right of appeal 
against a judgment ina summary suit.—5 M. H, C. B., 289, 

See I. L. B., 6 Madr, 479, noted under sec. 41. 

44. Upon delivery of possession the tenancy existing between 

Effect of delivery of pos- the defaniter and the landholder shall cease 
session. and determiue, unless an action shall be 
brought in the proper Court of Civil Jadicature, within one month, to 
reverse such delivery of possession, aud shall be prosecuted to a suc- 
cessful termination. —. 

**+---Noto —See I. L. B., 6 Madr. 479, noted under seo. 41. 


ABREST OF DEFAULTER. _ 
45. When the arrear cannot be liquidated by distress and eale 
of the moveable property of the defaulter, or 
by the sale of his intereat in the land, it shall 
be lawful for a Isndholder, or his authorized agent, to apply to the 
Collector for a warrant for the personal arreat of the defaulter, which 
shall be granted upon the production of a written statement such. as 


Power of arreet. 
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“jw pregeribed by Section 41 of this Act, if the Collector shall’have 
reason to believe that the defaulter, or his security, is wilfally with. 
holding payment, or bas been guilty of fraudulent conduct in order to 

evade payment. . me 
-46. The warrant shall state the defaulter’s name, the description 
and extent of the land on which the arrears 
| accrned, the amount due for arrears, interest. 
and coats of attachment if any, and the date at which the arrear fell. 
due, aud shall farther set forth that unless the amount is paid on 
twenty-four hoars the defaulter will be lodged in Jail. 


47, If the defaulter demand to be taken before the fanctionary 
Procodure when arrearg WhO issued the warrant he shall be so taken, 
are disputed. = and if he there deny the existence or amount 
of arrears, or his liability to discharge the same, such funotionary 
shall proceed at once to investigate the matter, and shall suspend exe- 
cation of the warrant pending judgment, upon security being given 
for the appearance of the defaulter when required, and for the costs 
| occasioned by the denial ; provided always, 
that when he may see reason to think that 
the statement upon which the warrant was obtained was untrue, he 
may suspend execution without requiring security. 

48. No person shall be imprisoned as a defaulter for a longer 
period than 6 months whatever the amount of 
arrears may be; nor for a longer period than 
6 weeks if the arrears do not exceed 50 rupees: provided that such 
imprsonment shall not extinguish the debt .ue by the defaulter. The 
person procuring the arrest shall pay to the defaulter, whilst in con- 
finement, subsistence-money at the established rates, and upon default 
of such payment the prisoner shall be entitled to his release. 

49. Any person deeming himself aggrieved by any proceedings 

Bummnry snit where Act taken under color of this Act shall be at liberty 
ia wrongfully enforced. to geex redress by filing a summary anit for 
damages before the Collector. 


- Warrant. 


Stay of ‘¢ <éoution. 


Period of imprisonment. 


Notes. 
A suit lies to set aside a sale of immoveable property irregularly con- ; 


ducted under the provisions of this Act.—I. L. R., 8 Madr.114. — — - 

Plaintiff sued ing 8, 0, Court to recover money paid in order to pre- 
vent his land‘from being sold for arrears of rent, alleging that no rent was 
@ue :~Held, thatsuch a suit was cognizable by a Revenue Officer and that 
the 8. O. Court had no jarisdiction.—5 M. H. O. R., 179. 

A. tenant’s lands were sold after he had paid up arrears due by him. 
‘He Giled a summary suit for damages and obtained a decree for the same. 
In appeal it was urgéd that he ought to have instituted a suit to cancel the 
galé and recover the land, butthe District Court of Madura (Per P. P. 
Horcwis) held that this was no answer to the claim, and that it was no 


‘anawer that a summary sit for money is not gonerall an adeq nate remody 
ae improper sale of land.—A. 8. No. 283 of 1878, District Court of 
ura. : 
Where a plaintiff brought a summary suit to recover the value of, his 
which certain temple trustees had refused to surrender after order 
e by the Collector that attachment for failure of payment of rent was 
irregular: and where the District Judge reversing the judgment of the 
Revenue Court decreed that the suit was barred, not having been brought 
within 30 days : Held, that the District Judge was wrong nee the ac- 
tion was not brought on the distraint but on a new cause of action which - 
had arisen on the order of the Collector removing the attachment and res- 
toring the status ante quo ; but that such wrongfal withholding of property 
was not a case for summary remedy under this Act.—Ind. Jurist, February 
1879, p. 66. 
PROCEDURE IN SUMMARY SUITS. 

50- Suits under this Act shall be instituted by presenting to 
the Collector a plaint, which shall contain the 
name, description and place of abode of the 
ie plaintiff; the name, description, and place of 
| si abode of the defendant, so far as they can be 
‘ascertained, the nature and amount of the claim, or the relief sought, 
and the date of the cause of action. Any documents which the plaintiff 
wishes to produce in support of his claim shall accompany the plaint 

Documents to be pro- 8d none shall be received afterwards, unless 
daced. the Collector shall see cause to admit them. 
Irregular or incomplete plaints may be returned to the party, or the 
Collector may, at his discretion, allow them to be amended. 


Procedure. 


Notes. 

A landlord having tendered pattas to his raiyats which were ‘not ac- 
cepted by them, distrained for rent due under the pattas tendered, on the 
! luth of March 1882. On the 13th of March thirteen raiyats presented a joint 
| etesapa to the Head Assistant Collector complaining of the landlord’s acta. 
‘This petition was referred to the Tahsildar for report and not treated as a 
sae under Act VIII of 1865 (Madras), but subsequently, having been 

ught before the Deputy Collector for orders, it was treated as a joint plaint 
under the said Act, and the petitioners were directed by that officer each 
to file a separate plaint, Thirteen plaints were accordingly filed on the 27th 
of May :—ZHeld, that, under section 50 of the Act which allows irregular - 
plaints to be amended at the discretion of the Collector, the petition of the 
13th March which contained all the necessary allegations, could be treated 
as.2 plaint capable of amendment, and that the order of the Deputy Col- 
lector directing the petitioners to file separate suits was an amendment 
within the meaning of that section :—Held, also, that by the provisions of | 
section 69 which provides that substantial justice shall not be defeated by 
pwant of form or irregularity in procedure, the said order, even if irregular, 
‘having done substantial justice, ought not to he set aside—I. L. BR., 7 
‘Madr. 138. ; | 

A petition sent by post is nota substitute for tho presentation of a 
plaint as required by this section. —6 M: H. O, B., 136. 


oe See I. L. R., 7 Madr, 429, noted under sec. 17. 


au: a - «- RENT RECOVERY.  [Sees. 51-88, 
ae - §1. Sammary suits under this Actmast 
ee aon mh Semmes be brought within thirty days from the dafe of 
the cause of action. 
. | Note. | ee 

K sent a plaint by post toa Revenue Officer, who was on tour, and, in 
obedience to an order issued by such officer, to pay patta within a certain 
date, presented himself and paid the amount dauiauded within thirty days 
from date of the cause of action :—Held, that the suit was instituted within 
the time prescribed by section 51 of the Rent Recovery Act. (6 M.H. 0. 
‘R., 186) approved and distinguish.—I.°L, R, 8 Madr. 411. 

52. Plaintiffs and defendants sball be allowed to employ a rela- 
tive, a servant or other authorized agent, to 
act in their behalf in suits brought before 
Collectors under this Act. 

 §3. I£ the plaint shows that the suit has been brought within the 
time of limitation and is cognizable by the 
Collector, a day shall be announced for its trial 
and a written summons shall be addressed to the defendant, contain- 
ing the name of the plaintiff, and stating concisely the nature and 
amount of the claim, the pcsition of the land or premises in respect to 
which the suit is brought, and the amount of damages sought, if any. 
The costs of issuing and serving the summons shall be endorsed there- 
on, and the amount shall be deposited by the plaintiff, unless the 
Collector allows its issue free of cost. The summons shall require the de- 

Documents to be pro- fendant to appear at the Collector’s Office on 
duced at first hearing. the day fixed, bringing with him, subject to all 
jast exceptions, ‘any documents which :he plaintiff may desire to-ixy. 
spect and all documents which the defendant may wish to produce id 
his defence, as well as his witnesses, should they be willing to appear 
witbout issue of process. The defendant shall nct be allowed to produce 
any documents except at the first hearing of the suit, unless he shall 
show cause to the Collector's satisfaction for their admission after- 
wards, 


54. If the plaintiff require the personal attendance of the defen- 
When defendant may be ant and satisfy the Collector that such per- 
required to appesr in per- sonal attendance is necessary, or if the Col- 
mer leotor, of his own accord, require such person= 
al attendance, the summons shall be issued accordingly, unless such 
person be of the female sex and of a rank or class which renders it 
unsuitable for ber to appear io pablic. Otherwise it shall require the 
defendant to appear either personally, or by his aathorized agent. 


55. The summons shall be served by delivering a copy of it to 
the defendant personally when practicable, or 
if the summons cannot be served op the de- 


Agents may be employed. 


Summons to defendant. 


Service of summons. 
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fendant personally, er on some adalt male member of his family, or on 

his authorized agent, then by affixing a copy of it to some conspicuous: 
part of his usual place of aode, and also affixing a copy of the sane 
in the Collector’s Office, : 


56. The Collector shall be authorized, at any time during the- 
Personal attendance of Suit, to sammon the plaintiff to appear per- 
plaintiff. sovally for examination, should he see causa 
to do so, and to dismiss the suit with costes should the plaintiff fail to 
attend accordingly. 


) Note. 
The right of appeal ia not lost to a plaintiff whose suit is dismissed for 
default by reason of non appearance as a witness, or when the appellant 
— to prove that he should rot have been sommoned at all.—5 W. RB.., 


57. If onthe day fixed for the trial of the suit, or on any sub- 
Heres sequent day to which the hearing of the case 
as Ae dala may be adjourned, neither of the parties appear 
Effect of admission by 10 person or by an authorized agent, the suit 
defendant, shall be dismissed. If the defendant only 
appears, the Collector shall pass judgment against the plaintiff by de- 
fault, unless the defendant admit the cause of action, in which case the 
Collector shall give judgment upon such admission without costs ; pro- 
vided that such judgment, if there be more than one defendant, shall 
be only against the defendant who makes the 
erry mesenene rs admission. If the plaintiff only appear, the 
Jollector, upon proof that the summons was duly served, shall proceed 
iD examine the plaintiff and his evidence, and may pass judgment ¢» 
arte for or against the defendant. 
: Notes. 
: Where a defendant appears in person or by pleader, the fact that the 


‘Jefendant is not prepared to put in a written statement does not warrant 


he trail of a suit ex parte.—2 M. H. C. B., 811. 
| The terms of this section are wide enough to justify a Collector in 
sreating as ex parte a defendant not appearing on the day to which the 
ge tri the suit may have been adjourned under section 66.—4 M, H. 


58. No appeal shall lie from a judgment passed e# parte against 
No-appeal where judg- a defendant who has not appeared, or from a 
hont 62 parte. judgment against a plaintiff by default for non» 
-ppearance. But in all such cases, if the party against whom jadgment 
‘as been given shall appear, either in person or by agent, if a plaintiff, 
‘oithin fifteen days from the date of the Collector's order, and if a de- 
‘endant, within fifteen days after any process for enforcing the judg- 
ment has been executed, or at auy earlier period, and shall show good 
“nd safficient cause for his previous non-appearance, and shall satisfy. 


the Collector that there has been a Berg of j or ie wt ate 
: | } may; o 8 terms and conditions as 

ae a ad Savcn beets ashe may thi-&*proper, 
revive the suit and alter or rescind the deoree, according to thé justice . 
of the case, Bat no decree shall be reversed or ‘altered without pre- 
viously summoning the adverse party to appear.and be heard in sup- 
port of it. 

Hotes. . 
There is no right of appeal either against an ez parte judgment or gn 


order refusing to rescind that ex parte judgment.—A, 8S. Nos. 282 and 283 
of 1877, Dietrict Court of Madura (yer P. P. Huronins). 


Where a plaintiff appeared by Vakil but did not obey an order of the 
Court requiring him to appear personally for examination on « particular 
‘day, his suit was dismissed. Held this was no default as contemplated by 
this section but that the case fell under sec. 56.—A. 8. No. 154 of 1879, 
District Court of Madura, 


A Revenue Court bes no power to review its own judgment in a case 
contested and decided on the merits. An sppeal is the only remedy.—4 
Rev. Reg., 239 


59. Itshall be lawful for the defendant, at any time before the 
day fixed for the hearing, to acknowledge the 
_ Payment before bearing. 5 tos of the olaim and to pay into the Collec- 
tor’s Court, or into the hands of the plaintiff, or his authorized agent, 
the amount sued for and the costs of the summons, and thereupon all 
proceedings shall be stayed and a judgment passed in favour of the 
plaintiff. It shall also be lawful for the defendant to acknowledge such 
part of the plaintiff's claim as he shall thigk fit, or to pay, as aforesaid, 
so much of the money claimed as he ad.nita to be due, and if the plain- 
tiff persiate in the suit and fails to recover more than the amount 80 
paid or acknowledged, he shall pay all subsequent costs. 
60. . Collectors avis jadicial functions under this Act shall 
ave the same powers as to compelling the 
ea production of documents and enforcing the at- 
tendance of witnesses and punishing those who fail to appear or tc 
give evidence, as are possessed by Civil Judges. 
61. The parties shall bring forward their witnesses at the time 
of trial, and if either party require assistance 
preeeeee eee to procure the attendance of i vatness ‘éither 
to give evidence or producy a docament, he shall apply to the Collecto 
in sufficient time before the day fixed for the trial to enable the witnes- 
to be summoned to attend on that day, and the Qollector shall issue | 
aummons requiring sach witness to attend. 


62. Every process issued by the Collector during the. trial “of 


’ Service of process, De- Summary suit shall be under his’seal and sig- 
posit of cots. =. = nature, and shall be served or execated by such 
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person as he may appoint at the cost of the party ab whose fastanoe if 

is issued. The amount of such cost, and any sum which may be requ 
-ed for the travelling expenses of a witness, ehall be deposited in the. 
i Collector’s Court before the process is issued. Provided that in any 
| case where the Collector may see cause, he may direct such process to 
| be served free of charge. 


63. In the hearing of the suit, the examination of the parties or 
their authorised agents, and of the witnesses 
for the plaint and the defence, shall be upon 
oath or affirmation, or otherwise according to the law for the time be- 
ing in force relative to the examination of witnesses. The evidence of 
the witnesses shal] be taken down in the form of a narrative in the ver- 
‘navular language of the district, or in English, and be signed by the 
‘Collector after being read over and being explained, if necessary, td 
the witness. It shall be lawfal for the Collector to call for any addition- 
al evidence or documents and to summon any additional witnesses neces- 
gary to elucidate the case. 


7 
| Mode of taking evidence. 





64. The record of the suit shall comprise the plaint, such sum- 
monses a8 may have been issued or copies of 
them, the examination of the plaintiff or his 
authorised agent, the statement, taken from the defendant or his autho- 
rized agent, or any written statement which the defendant may have 
filed, the evidence of the witnesses, and a list of the documents filed. 
freh documents, when retained by the Collector, shall be incladed in 
© record. 


Record. 


Note. 
Written statements filed by defendants under this section need not be 
ped.—Board’s Pros., 27th January 1880, No, 1,049. 


65. Proceedings of Collectors under this Act shall summary, and 
joeedings to be sum- if, on the presentation of the plaint, the de- 
‘ fendant be present, it shall be lawful for the 
ector to proceed at once with the investigation of the suit, 


66. The Collector may, in any case, grant time to the plaintiff or 
ponement or ad- defendant to proceed in the prosecution or de- 
iment of hearing. fence of a suit, and may also, for any sufficient 
on to be recorded by the Collector, adjourn the: hearing in such 
ner as to him may seem fit. 


67. The Collector may, at any stage of a case, cause a local ep. 

quiry and report respecting the matter in dis- 

pute to be made by any officer subordinate to 

, Buch report, with the evidence and documents upon which it if 
" 1 145 


sal enquiry. 
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. founded, shall form a part. of the record of the suit, and shall be cor 
, sidered by the Collector in passing his jadgment. 


68. On the hearing of the case being completed, the Collectc 
aii shall pronowace judgment. The jodgmer 
shell be written by the Collector in Englist 
and shall contain the reasons for the same and shall be dated an 
signed by the Collector at the time when it is pronounced. A copy ¢ 
the Collector’s judgment, and a translation thereof in the vernacula 
language of the district, shall be given to each of the parties, on af 
plication, free of charge. 


69. A regular appeal shall lie to the Zillah Judge, from all judg 
1, ments passed by a Collector under this Act 
enone nee provided that the appeal be presented to th 
To be only upon merits. Zillah Court within thirty days from the dat 
of the Collector’s jadgment. But no judgments of a Collector unde 
this Act shall be get aside for want of form, or for irregularity in prc 
cedure, but upon the merits only. , 
Wotes. 
A Civi: Court has no power to refer i a under this section to 
Subordinate Court for disposal.—4 M. H. O. B 


This section does not prevent an ere isa Court from interferin 
where the Court of First Instance acts without jurisdiction, ¢, g., admits . 
plaint not presented within time,—S. A. 595 of 1876, M. H. C. 


The appeal must be presented within thirty daysfrom the date of th 
- Gecision appealed against and no time is allowed = obtaining a copy of 7 
‘decree appealed from.—8 M. H, CO. B., 44. 


This section gives the Civil Court juriediction to hear a fcule 
4 appeal only when there has been a judgment by the Collector in a sammar-. 
*-guit.—5 M. H. O. B., 293. 


A Civil Court in hearing an appeal must be entirely guided by th 

Civil Procedare Code, and the judgment of the Civil Court may be review 

“ga under eta 376 (633) of the Code The order granting a review is fina. 
4 M, H. ©) 2 


There is no ae to the District Court from an order of a Revenu 
Court directing the execution of a decree.—Madr. Jur. Sepr, 1881, p. 46€ 


See I. L. B., 7 Madr. 572, noted under sec. 10; 7 Madr. 138, notec 


under sec. 50. ea 
EXECUTION. Ae 
70. The Collector may at once issue his warrant for executi 


Execution how and when his judgment, provided that no damages, pen- 
to issue. alties, or costs which may have been awardec 
shall be levied, nor shall any tenant be ejected, under the provisions 
of thie Act, until the expiration ‘of the thirty days allowed for ar 
appeal. Provided also, that process of execution shall not be issuec 


Secs. 71-74.) RENT RECOVERY. 1189 

simultaneously against both the person and property of a jadgment-. 
debtor. : 

All awards under the Jadgment of a Collector shall be leviable in 
the same way as arrears of revenue. . 

Notes. 

Arrears of revenue are leviable under Act II of 1864. 

Period of limitation for exeoution of a decree of a Revenue Court 
under this Act is 3 years under Articole 166 of Act IX of 1871.—5 Ind. 
Jurist, 466. | 

When more than 8 years had elapsed from the date of a decree of a 
Revenue Court under this Aot, held that application for execution was 
barred by Art. 166 of Act IX of 1871.—Madr. Jur., Sept. 1881, p. 468. 

An execition sale by a Collector can be set aside by a Civil Court, if 
shown to have been fraudulently brought abont, the onus probands being 
on the plaintiff who alleges fraud,—13 S. W. B., O. B., 188. 

71. When a Judgment is given for the delivery of a puttah, if the 

Delivery of putta how person required by the decree to grant such 
enforced, puttah refuse or delay to grant the same, the 
Collector may grant a puttah under his own hand and seal, in confor- 
mity with the terms of the jadgment, and such puttah shall be of the 
same force and effect as if granted by the person aforesaid. - 


72. When a jadgment is given for the delivery of a muchilka, 
Delivery of muochilka if the person required by the decree to execute 
how enforced. such muchilka shall refuse to execute the same, 
the judgment shall be evidence of the amount of rent claimable from 
such person, and a copy of the judgment ander the hand and seal of 
uv Collector shall be of the same force and effect as a muchilka exe- 
cated by the said person. 

73. lfthe Judgment be for the ejectment of a tenant, or for 
the re-instatement of any tenant in the occn- 
pancy of land from which he has been ejected, 

the Judgment shall be execated by giving possession or ocoupancy of 
the land to the person entitled by the judgment to such possession or 
cccupancy. If any opposition is made to the execution of the order 
for giving such possession or occupancy by the party against whom 
the order is made, or by others, the Magistrate shall, on application, 
“give effect to the same. 
REFERENCE TO ARBITRATION. . 
74. The provisions of Chapter VI (relative to arbitration) of the 
Code of Civil Procedure sball apply to sam- 
mary suits preferred to Collectors under this 
| Act. When a Collector refers # suit to arbitration under this section, 
: he shall be empowered to execute the decision of the arbitrator or arbi- 
trators as if it had been passed by himself. 


Delivery of possession. 


Reference to arbitration. 
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MISCELLANEOUS. 
78. ([Repealed.by Act No. VII of 1870,Schedule 111.) 


Revision only by appeal 76. In proceedings under this ‘ct, no 
or under sec. 56. judgment of a Collector; and no order passed 
by him after decree and relating to execution thereof, shall be open to 
revision otherwise than by appeal to the Zillah Court, except aa allow- 
ed in Section 58. 

‘ "Wote,—Beo I. L. B., 9 Madr. 832, noted under section 35, 

anetiaee of summasy 77. Every Collector shall keep a Re- 

gister, in the following form, of the summary 
sil heard and decided by him :— 









Date and 
abstract of 
judgment. 


No. of enit, Date of plaint. | Abstract of plaint. 





78. Nothing in this Act contained shall be construed to debar 
- Al} ordinary rights of ®0Y person from pr-ogeding in the ordinary, 
diction saved. tribunals to recover money paid, or to obtain 
damages in respect of anything professed! 
© eer or eee done under the authority of this ‘Act, scolded 
that Civil Courta shall not take cognizance of any suit instituted by 
such parties for any such cause of action, unless such snit shall be 
institated, within six months from the time at which the canse of action 
arose. Provided also, that no action shall lie against any Revenue 
Protection to revenue or S@Uthority for issuing snch warrants as are 
Police officers. mentioned in Sections 41 and 45, where the 
necessary statement has previously been made, even though such state-_ 
ment should prove to be false ; nor in any case against a Police‘Officer 
who executes any warrant, or assists in any process permitted by this 
Act, when directed to doso by an authority whom he is bound to obey. 
Note,—See I. L. B., 10 Madr. 368, noted under sec. 39. 
79. Landholders are authorized to delegate to their agents or 


Landholders may delegate assignees, all the powers given to them by this 
thelr powers, Act, and any persons injured by such agenta or 


sesignees, shall be allowed to sue either them, or their pripoipal, ar 
both, provided always, that the principal shall in no case be liahle to. 
imprisonment, nor to any greater damages than the plaintiff has.acta« 
ally suffered, where the act complained of was committed by his agent 
or assignee and was not sanctioned by him. 
| Note. Seish 
A yeomiahdar died leaving a brother who has then out of India, Short- 
ly before his death, he made an invalid assignment of his holding to a third 
who performed the service, and granted pattas of the land, The 
olding was resumable on failure of the service. The brother of tho late 
eomiahdar returned after three years and obtained registration of his iitle. 
e now filed this suit to enforce acceptance of pattas tendered by him to 
the raiyats who had already accepted pattas from and exeouted muchalkas 
to the assignee :—Held, that the suit was not maintainable, as under the 
circumstances the plaintiff's conduct justified the tenant’s belief that the. 
assignee was entitled to collect rent from them until the assignment was 
a aragy by the plaintiff and notice of his title given to them.—I. L. B., 
1 Madr. 12, ; 
80. The heirs or legal representatives of persons who are autho- 
Heire may proceed for ‘ised by this Act to proceed summarily for 
arrears of rent, shall have the same authority 
to institute or continue such proceedings as was possessed by those 
whom they represent, whether the arrears in question accrued qmhile 
they were legally entitled to the land or previously ; and notice shall 
be given to the Oollector or other officer empowered in that behalf, of 
the first step taken by them under this section. 
Note.—Seel. L. R., 8 Madr. 804, noted under sec. 1; 11 Madr, 12, 
noted under sec. 79, | 
81. Tenants shall be entitled to receipts from landholders for 
all discharges made in money or in kind ; and 
Motasal Cogrant Testipte: - here they may have paid the whole rent, they 
‘shall be entitled to receipts in full. Persons to whom receipts are re- 
fosed may, on proving such refusal in a summary snit before the 
Collector, recover damages not exceeding twice the sum paid with costs. 


Notes. 

Receipts for any payment of rent by # cultivator on account of land 
to Government revenue, or (in the Presidencies of Fort St. George 
und Bombay) of inam lands are exempted from stamp daty.—Act I of 1890 

Sched. II, No. 15 (c.) 7 : 

-«. Where a landlord admitted that he did not grant a receipt for 

‘paid, and contended that reciting the sums so received in a plaint in » suit 
against the tenant for rent was substantially the same : coop | ts High 


Court of" Dalontta, that the contention could not be suppor 
Ree pathy 1, 49. . i 
SECURITY. 
82. On an application being received from any landholder, the 
Collector may order te- Collector or officer empowered by the Collegteg. 
nant to farnish security. in that behalf, shall be authorised, provided he 
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geen due cause for snch » measure, to order the tenant to furnish secr- 
pity for the amount payable by him before he outs and removes the 
crops or produce ; aud if the tenant fails to furnish such security, the 
Collector, or officer empowered by the Collector in that behair, shall: 
be authorized to make over to the applicant such a portion of the crops 
or produce as is equal to the amount of his demand. 
83. When any Jandholder who ia entitled to receive a portion of 
Clandestine removal of the crop as rent complains that the crop was 
crop. : cut without his knowledge or presence, and 
that the portion tendered to or left for him is insufficient, it shall be 
lawful for the Collector, on a sammary suit being filed, to investigate 
the case and pass a judgment directing the tenant to psy him to such 
an additional quantity of grain or produce, or its equivalent value, as 
may appear equitable. Such an award shall not bar or affect any penalty 
or punishment to which the tenant may have made himself subject 
ander the provisions of Chapter 17 of the Indian Penal Code for cutting 
the crop without the landlord’s knowiedge and assent. 


84. Landholders shall be empowered to proceed under this Act 
tapaholder’ way: 66: against a tenant, or his security, or against 
ceed against tenant, or his both, so nevertheless that no, more than the 
security, or both. total sum in arrears and interest with costs and 
charges shall be reaiized from both. 
85. Managers of estates of disqualified landholders, and public 
Powées “el cianagers ot officers holding lands in attachment for arrears 
estates and officers holding . of Government revenue, or under the order of 
under attachment. . @ Civil Court, shall he se’ authority to proceed 
- against tenants for arrears of rent in the same manover as the landhold- 
ers to whom the estates or lends under their charge belong might them- 
selves have proceeded under the provisions of this Act, and may exer- 
cise all the powers conferred by this Act on landholders, and shall be 
subject to the same restrictions so long as the estates and lands remain 
uader their management. 
86. All farmers of public revenue are authorised to proceed 
tiie tentaes ofrevenne 282ius¢ their sub-renters for arrears of rent 
may proceed against sub- under the provisions of this Act, if they shall 
eee: have taken written engagement from suck... -- 
renters specifying the amount of rent to be paid by them. 
SH Except as hereinbefore provided to the contrary, landholders 
Landholders msy sue in 0d others shall be at liberty to file suite in the 
Civil Courts for arrears. Civil Courts for arrears of rent or revenue due 
to them, when they may see fit todo s0, But in the decision of suits 


. regarding rates of rent, the Courts shall be guided by the provisions of 
this Act. 
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Notes. . 3 
When there has been no contract as to rent and the terms. of the 
are unascertained and in dispute between the parties, secs. 8, 9, 
and 10 of this Act provide a summary ayes | by a suit before a Collector ; 
_ and looking to the general terms of sec. 87 of the Act, it is apparently com-— 
templated that the rights of the parties might be aleo enforced by regular 
suit in the ordinary Courta.—4 M. H. O. B., 398. 
A regular suit can be maintained to enforce the acceptance of a putteh. 
—I. L. B., 2 Madr, 89. , 
The cognizance of a snit for arrears of rent by a Head Assistant Oole | 
lector is a proceeding coram non judice.—3 M. H.C. B., 383. 


‘See I. L. R., 14 Madr. 441, noted under section 3. 


88. Nothing in this Act shall apply to the collection of rent or 
ae revenue within the limits of the town of Madras, 
Prot Act, asdefined by Section 12, Regulation II of 


1802, of the Madras Code. 
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_ M. ACT No. H. OF 1864. “ 
As amended by Act IIT of 1884. 
Ryosivep Tan Govzennon’s assENT ON THE Sra oF May 1864, anv THE 
Govgrnok-GeneRaL’s AssENT ON THB 20TH OF JUNE 1864. 


An Act to consolidate the Lawes for the recovery of arrears of Revenue 
in the Madras Presidency :* 


Waeegas it is advisable that the laws relating to the collection of 
9 piece the public revenue should be consolidated and 

on . simplified ; it is hereby enacted as follows :— 

‘1. The term “Landholder,” as used in this Act, shall be taken to 
Interpretation Clause. comprise the following persons :— 

All persons holding under a Sannnd-i-Milkeut Istimrar, all other 

Landholde Zeminders, Shrotriyamdare, Jaghiredars, 
. Inamdars, and all persons farming the land re- 
venue unde: Government. All holders of land under Ryotwar Settle- 
ments, or in any way subject to the payment of revenue direct to 
Government : 

Public revenue due on land shall, for tue purposes of this Act, be 
taken to include cesses or other dues payable 
to Government on account of water supplied for 
irrigation. 

; Notes. 

Where a land-holder allows the registry oc land to stand in the name 
of another and the revenue falls into arrears, a sale of the land under the 
provisions of the Revenue Recovery Act (Madras Act II of 1864), effected 
after the service of notice upon the person in whose name patta stands, will 

eae interest to the purchaser at the revenue sale.—1. L. 

‘ r. 405, 

” “Where land is sold under the provisions of section 10 of the Madras 
Abkari Act, 1864, for arrears due by an abkari renter, the purchaser at the 
sale does not take the land free of all encumbrances as in the case of a sale 
for arrears of land revenue under the provisions of the Revenue Recovery Act 
(Madras Act IT of 1864).—7 Madr. 

The Collector of Malabar in 1869 let defendant No, 2 into possession of 
certain waste land under a cowle, and in 1872 ted to him a patta for 
it. The cowledar brought the land into cultivation, but subsequently left 
it uncultivated and failed to pay the assessed revenue ; the land was accord- 
ingly attached in 1885 for arrears of revenue under the Revenue Recovery 
ary tit and sold to defendant No. 3. The plaintiff, who was the jenmi - 
of the land, had no notice of the grant of either the cowle or the patta : he 
asserted his right to jenmibh in a petition presented to the Collector 
at the time of the sale, but the sale proceeded without reference to his 

* This Act is extended to Bhadrachellam and Rekapalli Taluks and the Ramps 
country.—See Fort St. George Ganette, Bist October 1879, pp. 722 and 728. 


Public Revenue. 
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claim. The present suit was brought to set aside the asle:—Held, the 
interest of the jenmi did not pass by the sale,—-18 Madr. 89. | 

The term “ landholder” in this section embraces every description of 
persons holding land subject to the payment of land-revenue to Govern- 
ment. These persons are all subject to one law for tho recovery of arrears 
when due by them, whether they aro of the olass termed in the Regulations 
of 1802, proprietors, or whethex,they are ryotwary holders of land.—Board’s 
Standing Order, No. 107, parg&l, 

Land, the security for - The land, the buildings upon it, and 
the revenue. its ucts, shall be regarded as tho security 
for the public revenue. 

Notes. 

By accepting a raiyatwari patta, the landholder pledged each and every 
field included therein as security for the whole assessment. Several fields 
separately assessed to revenue wore held under one patta by K. Default 
having been made by K iu payment of revenue, onc of such fields, of which 
N was the owner, was attached under the Revenue Recovery Act. No 
claimed to have it released from attachment on payment of tho assessment 
due upon it. The claim was rejected and the field sold :—Held, in a suit by 
N to set aside the sale, that the sale was valid.—I. L. R., 8 Madr. 130. 


The land revenue payable on certain land having been assigned to a 
temple by Government, which, however, continued to issue a patta for the 
land, the panchayat of the temple are entitled to bring the land to sale to 
discharge arrears accraed due.—J3 Madr, 319. 

3. Every landholder shall pay to the Collector, or other officer 

Landholder when aud to €Mpowered by him to receive it, the revenue 
whom to pay his kist. due upon his land on or before the day on which 
it falls due, according to the Kistbandy or other engagement, and where 
no particular day is fixed, then within the time when the payment falls 
due accordiug to local usage : provided that, except where property is 

Board of Revenue may eld ander a Sonnod-i-Milkeat-Istimrar or 
alter amounts and dates other similar instrument, it shall be lawfal for 
of payment. the Board of Revenue, by notification publish- 
ed in the District Gazette, to alter and fix from time to time the amount 
of the several kists or instalments, and the dates at which they shall 
respectively become payable. | 





aa ae i 4. When the wholeor a portion of a kiat 
of a kist sareaitiog ‘ep paia shall not be so paid, the amount of the kist or 
shall be deemed to be an of its unpaid portion shall be deemed to be an 
arrear of revenue. 
arrear of revenue. 
Noto, 


Government revenue does not become due from day to day, bat at cer- 
tain specified times ; and the person, who is the owner of a revonue paying 
estate at a time when the payment of the revenue falls, due, is the only 
person liable for its payment,—I. L. B., 4 Cal. 607. 


Arrear of revenue how to 5. Whenever revenue may be in arrear, 
be recovered. it shall be lawful for the Collector, or other 
1 146 
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. officer empowered by the Collector in that behalf, to proceed to re- 
_ cover the arrear, together with interest and costs of process, by the sala 
of the defanlter’s moveable and immoveable property, or by execution 
against the person of the defaulter in manner hereinafter provided. 


Note. 

This section and the following one enable a Collector, or other officer 
empowered by him, generally, the Tahsildar of the Talnq, to realize an 
arréar with all costs by the sale of either the moveable or the immoveable 
property of the defaulter, or of both, at hig discretion. It does not matter 
whether the defaulter be a Zemindary or & ryotwary landholder.—B. 8S. VU. 
No. 107, para. 2. 

6. Ifthe defaulter hold under a Sunnud-i-Milkeut Istimrar or 

Terms of Sunnud-;yjl- ther similar instrument, the mode of recover- 
keut-Istimrar to be obser. ing the arrear shail be in accordance with the 
ved., terms of such sunnud. In the case of other 


defaulters, the Collector, or other officer empowered by the Collector in 
that behalf, may, at his discretion, proceed to realize the arrear by the 
sale of either the moveable or immoveable property of the defaulter, or 
of both. 

Notes. 

See Board’s Standing Order, No. 107, 

In the case of a Zemindar holding under a sunnud-i-milkeut Istimrar, 
the personal property should first be sold, anc then if the arrear is unliqui- 
dated the land.—Board’s Standing Order, No. 107, para. 2 

It is not certain whether the Act authorizes the attachment and sale. 
of houses not situated on land for which assessment is due, and Collector 
should abstain from attaching and selling houses so situated, if the arreai, | 


can be realized in any other way.—B. S, O, No, 107, para. 2. ; 
Aeveatevot revenue: to 7. Arrears of revenue shall bear interest 
bear interest. at the rate of six per cent. per annum. 
Notes. 


The demand for interest ought to be regulated in such a way as not to 
press heavily upon parties who have a claim to indulgence on account of 
losses sustained from adversity of season or other unavoidable cause.—G, ' 
O., 9th January 1835, R. D., No. 32. 

Interest is chargeable from the first of the month following that in 
which the kista fall due.—Board’s Circular Order, 17th January 1848. 

Under this section arrears bear interest at six per cent, per annuum, 
while it is 12 per cent. under Act VIII of 1865, 

Rules for seizure and 8. In the seizure and sale of moveable 
aale of moveable property. property for arrears of revenue, the following 
rules shall be observed :— 

First.—The Collector, or other officer empowered by the Collector 

be ah in that bebalf, shall furnish to the person em- 
pemantin etn ployed to distrain the property of a defaulter 


a demand in writing and signed with his name, specifying the name 
of the defaulter, the amount of the arrear for which the distress may 
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be issued, and the date on which the arrear fell due. The person employ- 
ed to distrain shall produce the writing, which, if the arrear together 
with the batta doe to him, under Section 53, be not at once paid, shall 
be his authority for making the distress, and on the day on which the 

Defanirer to be served Property may be distrained, shall deliver a 
with a copy. copy of such writiug to the defanlter, endors- 
ing thereon a list or inventory.of the property distrained, and the name 
of the place where it may be lodged or kept. 


Second.—The writing shall further set forth that the distrained 

Writing to state that the Property will be immediately brought to pub- 

distrained property will he lic sale, unless the amount with interest, batta, 

ald and all the expenses of the distress, be previ- 
ously discharged. 


Third.— When a defaulter may be absent, a copy of the writing, 
Mode of service when With the endorsement, shall be fixed or left at 
defaulter is absent. his usual place of residence, or ou the premises 
where the property may have been distrained, before the expiration 
of the third day, calculating from the day of the distress. 


Notes. 
Sections 8 to 21 set forth the rules to be observed in respect of distraint 

of moveable property. 
The distrainer should produce the demand as his authority for dis- 
training to any one in charge of the property, whether the owner or his 


. agent ; thera is clearly no necessity to communicate with an absent defaultor 
before distraining .— Board’s Pros,, 2nd April 1878, No. 903. 


Zemindars cannot be empowered under this section to collect water-rate 
from their ryots. They must proceed under Act VIII of 1865.—Board's 
Pros., 12th September 1879, No. 2,592. 


In the generality of cases the Tahsildar will be the officer to issue or- 
ders for distraint, but the Collector must empower him to do so, and this 
as arule may be done by a general order from the Collector empowering 
all ‘l'ahsildars to act,—B. S. O, 107, para. 4, 


Tho distrainer is to be furnished with a demand in writing which he 
must produce, and which if the arrear, é&c,, be not at once paid will be his 
authority, without further notice, for making the distress.— Ibid. 


No property will be distrained by the batta peons except in the pre- 

sence of the head of the village —B S. O. 113, para. 4. 
9. When the amount due shall not have been paid pursvant to 
the terms of the demand, and no arrangement 

Cc f defanl. ’ 

ter seulesting <0 pay Gilet for securing the eame shall have been entered 
Botice: into, to the satisfaction of the Collector or 
other officer empowered by the Collector in that behalf, the distrainer 
shall transmit ao inventory of the property distrained to the nearest 
public officer empowered to sell distrained property under Act VII of 1839 


“F168 . REVENUE RECOVERY. [Szcs. 10.18, 


in order that it may be publicly sold for the discharge of thearrear due, 
with interest, batta and cost-of distraint. 
Note. 

Non-cultivation and non-payment of rent will not warrant a Coflector 
in determining a tenancy and disposing of puttah Jand to another. A ten- 
ancy under the Government can only be determined by the resignation or 
abandonment of the holding, or by the procedure laid down in this Act. 


Letting land lie fallow does not necessarily lead to the inference of aban- 
donment.—7 M. H. C. R., 98 


"3 

10. Where a defaniter may tender payment of the srrear demand- 
ae ee eee ed after his property may have been distrain- 
expenses prior to the day 4, and prior to the day fixed for sale, together 
of sale, distress to be with- with payment of interest, batta, and all neces- 
eres sary expenses attending distress, the distrainer 
shail receive the amount immediately upon the same being tendered, 

and shall forthwith release the property. 


11. The distrainer attaching the crops or ungathered products 
Diatrained crops how to Of the land belouging to a defaulter, may 
be dealt with. cause them to be sold when fit for reaping or 
gathering, or at his option mey cause them to be reaped or gathered 
in due season, and stored in proper places until sold. In the latter case, 
the expense or reaping or gathering and storing such crops or products 
shall be defrayed by the owner upon his redeeming the property, or 
Tenant may pay arreare {rom the proceeds of the sale in the event of 
and terminate attachment. jts being sold. When crops or products belong- 
ing to a tenant shall have been sold, it shall be lawful for such tenant 
to deduct the value of the crops or products o sold from any rent which 
may be due by him, then or afterwards, to the defaulter, in respect of 
the land on which such crops or products have been grown. It shall 
also be lawful for a tenant whose crops are attached for an arrear of re- 
venue to pay the arrear and dedact the amount in the aforesaid manner 
from avy rent due by him, then or afterwards, 


12. The distrainer shall not work the bullocks or cattle, or make 
Distrained cattle or . ase of the goods or effects, distrained ; he shall 
goods not to be used. provide the necessary food for the cattle or 
live stock, the expense attending which shall be defrayed by the owner 
upon his redeeming the property, or from the proceeds of the sale in 
the event of its being sold. 
1g. Where property distrained may be stolen, or lost, or damaged 
Gi san eaupondibie’ tox by reason of the necessary precautions for ite 
neglect in respect of dis» due preservation not having been taken, or 
trained property. from its having been improperly worked or 
made use of, the amount of such loss or damage shall be recoverable 
by summary process by the Collector from the officer whose neglect or 
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act occasioned the loss or damage, and the amount when recovered shall 
be paid to the person damnified., 
14. The distress levied shall not be excessive, that is to say, the 
Distress to be propor- Property distrained shall be as nearly as pos- 
tionate to the arrear. sible proportionate to the amount of the arrears. 


15. Distress shall be made after sunrise 
and before sunset, and not otherwise. 
16. Where adefaulter may make a fraudulent conveyance of pro- 
Penalty for frandalent Perty to prevent the distress of arrears, any 
conveyance of property to Civil Court of competent jurisdiction, upon 
prevent distress. proof thereof, shall sammarily cause the pro- 
perty to be delivered up to the distrainer. The defaulter will further be 
liable to the penalties prescribed by Section 424 of the Iudian Penal 
Code. 
17. Where any person, not being a defaulter or responsible for 
Claims to property diz- 9% defaulter may claim a right to the property 
trained aud sold. distrained, and the distrainer may, notwith- 
standing, cause the same to be sold, such claimant,on proof of such right 
in any Civil Court of competent juriadiction, and in the event of the 
Revenue to be the first distrainer being unable to prove the responsi- 
charge. bility for the arrear of revenue on account of 
which the property may have been sold, shall recover fromthe dis- 
rainer the full value of such property,with interest, costs and damages, 
ccording to the circamstances of the case. But claims to crops upon 
he ground, or to gathered products of the ground attached, in the 
sossession of the defaulter, whether founded upon a previous sale, 
nortgage or otherwise, shall not bar the prior claim of revenue due from 
he ground upon which such crop or product may have been grown. 


18. Where it may be proved to the satisfaction of any Civil Court 
Penalty for forcibly or of competent jurisdiction that any person has 
landestinely taking away forcibly or clandestinely taken away property 
strained property. once distrained, the Court may summarily 
‘ause such property to be restored to the distrainer. The offender will 
arther liable to the penalties prescribed by the Indian Penal Code. 


19. Itshall be lawful for the distrainer to force open any stable, 
What places distrainer COW-honse, granary, godown, out, house or 
nay force open. other building, and he may also enter any 
iwelling-house the onter door of which may be open, and may break 
»pen the door of any room in such dwelling house for the purpose of 
ittaching property beionging toa defanlter and lodged therein ; pro- 
vided always that it shall not be lawful for such distraioer to break 
open or enter any apartment in such dwelling-house appropriated for 
the zenana or residence of women, except as hereinafter provided.( 


Time of distrese. 
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20. Where a distrainer may bave reason to suppose that the 
Powers of distrainer to property of g defaulter is lodged within a 
force open doors in the dwelling-house the onter door of which may 
presence of Police Officer. be shut, or within any apartments appropriated 
to women, which, by the usage of the country, are considered private, 
such distrainer shall represent the same to the officer in charge of the 
nearest Police-station. On such representation, the officer in charge 
of the said station shall send a Police Officer to the spot, in the pres 
sence of whom tbe distrainer may force open the outer door of such 
dwelling-house, in like manner as he may break open the door of any 
room within the house except the zenana. The distrainer may also, 
in the presence of the Police Officer, after due notice given for the 
removal of women within a zenana, and after furnishing means for 
their removal in a suitable manner (if they be women of rank, who, 
according to the customs of the country, cannot appear in public), 
enter the zenana apartments for the purpose of distraining the de- 
faulter’s property deposited therein, but such property, if found, shall 
be immediately removed from such apartments, after which they shall 
be left fiee to the former occupants. 


21. Persons entering the apartments of women, or forcing open 
 Panishment for unlawful tbe outer door of dwelling-houses, contrary 
entry. to the provisions of this Act, shall, on con- 
viction before a Magistrate, be liable to a fine not exceeding Rs. 500, 
or to imprisonment of either description for any period not exceedin~ 
six months. _ 


22. The public officer empowered under Act VII of 1839 to sel! 
Proclamation to be made %/8trained property shall cause to be affixed 
of the time of sale,and of tothe outer door of the defaulter’s house, or 
the property to be sold. on the premises where the property may have 
been distrained, a list of the property to be sold, with a notice specify-. 
ing the place where, andthe day and hour at which, the distrained 
property will be sold, and shall cause proclamation of the intended 
sale to be made by beat of drum in the village to which the lands on 
which the arrear has accrued may belong, and in such place or places 
as the Collector, or other officer empowered by the Collector in that 
behalf, may consider necessary to give due publicity to the sale, No 
sale shall take place until afte: the expiration of a period of fifteen days 
from the date on which the notice may be so affixed. 


Notes. 


Sections 22 to 24 prescribe the rules to be observed in the sale of dis- 
trained property. 


This section does not specifically preecribe that the notice should be 
signed.—Board’s Pros., 28th April 1879, No. 1,107. 
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23. At the appointed time, the property shall be put up in one or - 

Bieta ace iig, OLS lots, as the said officer may consider ad- | 

‘visable, ‘and shall be disposed of to the highest 

bidder. Where the property may sell for more than the amount of the 

arrear, the overplus, after deducting expenses of process and interest, 

shall be paid to the defaulter. : 
Notes. 


The sale of property should be peremptory and without reserve. It 
will be the daty of the Collector to take caro that the sale shall be under 
such supervision as shall prevent collusion.—B. S. O. 108, para. 1. 


It should be made known prior to the sale that adjournments and delays 
will not be permitted, but that the sale will take place peremptorily accord- 
ing to the terms of the notice.—B.S. O. No. 108, para, 1. 


Where the lots to be sold are very numerous, so that they cannot be 
all sold on one day, the sale may properly be stopped after business hours, 
and adjourned to the next business day, due notice of the day and hour 
being given.—B, 8. U. 108, para, 2. 

Lots should in variably be put up in the order in which they stand in 
the list.—Jbid. 

24. The property shall be paid for in ready money at the time of 

Pajisedticu thepaleuaes sale, or as soon after as the officer holding the 
of distrained property how sale shall appoint, and the purchaser shall not 
to be made. be permitted to carry away any part of the 
property until he has paid for the same in full, Where the purchaser 

may fail in the payment of the purchase-money, 
we a sa a ihe papery, shall be re-sold, and the default- 
} purchaser shall be liable for any loss arising, as well as the ex- 
ses incurred on the re-sale. Where the property may, on the second 
e, sell for a higher price than at the first sale, the differeuce or in- 
ease Shall be the property of him on whose account the said first sale 
Bs made. 
ie 25. Before a Collector, or other officer empowered by the Colleo- 

Demand to be served pri- tor, in that behalf, proceeds to attach the 
or to attachment of land. land of a defaulter, or buildings. thereon, he 
shall cause a written demand to be served upon the defaulter, specify- 
ing the amount due, the estate or land in respect of which it is claimed, 
the name of the party in arrear, the batta due tothe person whe shall 
serve the demand, and the time allowed for payment, which shall be 
fixed with reference to thesdistance from the land on which the arrear 

is due to the place at which the money is to 

ee eon be paid. Such demand shall be served by de- 

livering a copy to the uefaulter, or to some adult male member of his 

family at his uaual place of abode, or to his authorized agent, or by 

affixing a copy thereof on some conspicuons part of his last known resi- 
dence, or on some conspicuons part of the land about to be attached. 
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ee sections 25 to 35 rules are prescribed for the attachment and sale 
of land. ’ 


Where practicable, processes under this Act should be served. and 
distraints and attachments for arrears should be made by the Government 
Village Officers, whose services must be gratnitous.—B. S. O. 113, para. 1. 


Batta peons may be employed for serving processes whenever it is 
found really necessary to do so, but care must thus be taken to prevent 
abuse, and especially to guard against the entertainment as batta peons of 
needy cutcherry retainers. The remuneration of batta peons should nov 
be allowed to exceed Rs. 7 a month.—B, 8. O. 113, paras, 2 and 3. 


The process servers may be transferred from one taluk to another as 
experience may dictate.—Jbid. para. 3. 


A mitia consisting of an unsurveyed village, of which the plaintiffs 
(minors). were the registered proprictors of an undivided moiety,was brought 
to sale for arrears of kist and was purchased for the plaintiffs by their 
guardian, duly appointed under Regulation V. of 1804, sec. 20. The sale 

' ‘was subsequently cancelled ; and further arrears having accrued, the mitta 
was attached again. Before the second attachment took place, the guardian 
died, and no one having been appointed to succeed him, though an appli- 
cation was made to the Court for that purpose, a written demand under 
Revenue Recovery Act, sec. 25, was tendered to the plaintifi’s mother and 
affixed to the wall of the houseon 17th January, and notice under seo. 27 was 
served on 17th February. The sale took place in September and defendant 
No. 2 became the purchaser. It was admitted that a division of tne village 
was impractiable, Ina suit by the plaintiffs by their mother and next 
friend to set aside the sale: Held, since service of a demand upon the de- 
faulter is an essential preliminary to sale, tho sale was invalid so far as the ~’ 
share of the plaintiffs was concerned, and the sale as o whole was vitiated 
by the irregularity.—I, L. R., 12 Madr, 445. 


26. When the amount due shall not have been paid pursuant to 
Consequence of defav!- he terme of the demand, and no arrangement 
ter neglecting to pay. for securing the same shall have been entered 
into to the satisfaction of the Collector, or ot her officer empowered by the 
Oollector in that bebalf, he shall proceed to recover the arrear by the : 
attachment and sale of the defaulter’s land in the following manner. 


Notes. 
Although Collectors can at their option proceed against the defanlters’ 
personal or rval property (Vide sec, 5), the right course, when the owner- 


ship of the land is‘disputed or doubtful, is to attach and if necessary soll 
the land. Board’s Standing Order, No. 110, The same course should be 
followed in realizing yuit-rents.—Vide Board's Standing Order, No, 110. 


Where the land may have been sold under the decree of a Civil Court, 
process for the recovery of Government dues, current and arrears, can issue, 
under the Revenue law, against the land itself and without reference to 
changes of ownership.—Board’s Standing Order, No. 115, 


As to the mode of recovering the arreara of revenue on land attache? 
by Civil Courts, see Board’s Standing Order No. 116. : 
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27. The attachment shall be effected by affixing a notice thereof 
to some conspicious part of the land. The notice 
shall set forth that unless the arrear, with ia- 
terest and expenses, be paid within the date therein mentioned, the 
land will be brought to sale in due course of law. The attachment shail 
be notified by public proclamation on the land, and by publication of 
the notice in the District Gazette. 


9g. It shall be lawful for the Collector, when attaching the land 
of a defaulter, or at any time durivg such at- 
tachment, to assume the management of the 
property attached. In such case he shall appoint an agent with a pro- 

In certain cases Revenue per establishment of officers to manage the pro- 
officer to take charge. perty, and shall give the agent a certificate of 
appointment,with written instructions under his seal and signature, and 
the expenses of management shall be defrayed out of the income of the 
property : provided always, that where the property may be too incon- 
siderable to admit of its being charged with the salary of un agent, it 
shall be committed to the care of such Revenue Officer as the Collector 
may select, who shall be subject to all the provisions herein contained 
in reference to agents. 


Mode of attachment. 


Appointment of Agent. 


Notes. 


The payment made or due by land-holders to Government is termed 
‘revenue’ the payment due to land-holders by their tenants is under the 
Rent Recovery Act No. VIII of 1865, for the sake of distinction, designa- 
ed ‘rent. —B. &, O. No. 107, para. 1. 

It is not the wish of the Board that the Collectors should undertake 
he management of estates attached for arrears of revonue oxcept so far as 
nay be absolutely necessary for a time previously to bringing them to sale ; 
rin very exceptional cases in which the sanction of the Board should be 
pplied for, and the reasons for adopting this course should be fully stated 
'y the Collector. The practice of managing estates on which arrears have 
een allowed to accumulate, with the view to their restoration when clear, 
1 very objectionable, and will not be allowad except for special reasona, 
‘be measures authorized by the law must be adopted for the prompt realize 
tion of all arrears by the sale of the property, moveable or immoveable, of 
216 defaulting land-holder, and it shonld be clearly intimated to defaulting 

emindars and Moottadars that the Collector will not undertake the manags- 
ent of their estates when they are in arrear, bat will proceed at once is 
16 arrear is not paid to realize it in the manner prescribed by the Act.—B, 
O. No. 107, para. 7. 


29. Notice of the assumption of management shall forthwith be 
Notice of assumption of served on the defaulter in the manner describ- 
nagement. ec in Section 25, and shall be notified by pub- 
| proclamation on the land, and by publication in the District Gazette. 

30. It shall be the duty of the agent, during the continuance of 
management under Section 28, to collect the 


rents and profits due, or accruing due, upon the 
un 14? 


Duties of Agent. 
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estate, according to the engagements subsisting between the defaulter 
and the parties holding under him, or according to established usage 
where no specific engagements exist. The agent shall keep ac>-unts of 
all receipts and disbursements, and submit the same, and pay over 
the balance, to the Collector, or other officerempowered by the Collector 
in that behalf, monthly, or whenever required, and the defaulter shall 
be at liberty to inspect the accounts at all reasonable times, and to 
take copies of the same at his own expense without fee. 
31. It shall be lawful for the defaulter to proceed by prosecau- 
Liability of Agent to tion or suit against the agent, in respect of any 
suit or prosecution. criminal or illegal act done by him to the injury 
of the defaulter or his estate, and all tenants or other persons holding 
by subordinate title shall have the same remedies against him as they 
would have had against the defaulter if the act were done by the de- 
faulter. | 
82. All engagements entered into between the land-holder and 
ea _ his tenants, except such as are hereinafter 
Penner nan itp mentioned, shall be binding upon the Collector 
and tenants. during attachment, but all such engagements 
made collusively with a view to defeat or delay the effect of the attach- 
ment, and all leases of Jand at a rate lower than the usual rates of 
assessment, and not made bona fide for the purpose of erecting factories 
or buildiogs, or of bringing waste-land into cultivation, and all engage- 
ments made subsequently to attachment, shall be null and void against 
the Collector, if he shall so declare ; subject, however, to the right of 
the parties to such agreement to bring a suit .gainst the Collector in 
the ordinary tribunals to establish the same ; and all charges or ia- 
cumbrances upon such land shall be postponed to the payment of the 
public revenue. 
Note.—See I L. R., 13 Madr, 479, noted under sec, 12 of Reg. XXV 


of 1802. 
33. All payments on account of rent or profits actually dae, made 


before public notice of assumption of manage- 
| ment, to or on bebalf of any land holder by any 
person holding under him, shall be valid against the Collector, and 
all such payments made after public notice of such assumption, or made 
before they were-actually due, shall be null and void against the Col- 
lector, who shall %e entitled to recover as arrears of rent the fall 
amount from the parties by whom it was paid, leaving them to sue the 
defaulter in the ordinary Courts of law. 
$4. All sums received from the property attached, after paying 
Mode of settlement on the expenses of attachment and management, 
withdrawal of attachment. hall be carried to the credit of the defaulter 
in discharge of the arrears due, and interest thereon at the rate of.six 


Payment by tenants. 
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per cent. per annum ; and as soon as all arrears, interest, costs of attach- 
ment, and expense of management shall have been liquidated, the at- 
tachment shall be withdrawn, and a fall account rendered of all receipts 
and disbursements during ite continuance. 


35. It shall be lawful for any person claiming an interest in land 
Persons interested in land © Which has been, or his about to be, attached, 
may releaseit fromattach- to obtain its release by paying the arrears, in- 
mica terest and costs incurred ; and all such aums, 
if paid by a tenant, may be deducted from any rent thea or afterwards 
due by him to the defaulter ; and if paid by a bona fide mortgagee or 
other incumbrancer upon the estate, shall constitute a debt from the de- 
faulter to bim, and shall be a charge upon the land, but shall only take 
priority over other charges according to the date at which the pay- 
ment was made. | 

Note 


In this section and alao in section 37 privilege is given to tenanta &., 
of releasing the land by payment of the arrear.—B. S. O. 107, para 8. 


Palos ko be: cheered: 40 36. In the sale of immoveable property 
the sale of immoveable under this Act, the following Rules shall be 
property: observed :— 


First.—The sale shall be by public auction to the highest bidder. 
The time and place of sale shall be fixed by the 
Collector of the District in which the property 
is situated, or other Officer empowered by the Collector in that behalf. 
The time may be either previous to or after the expiration of the Fusly 
year. 
Second.—Previous to the sale the Collector, or other Officer em- 
Notification one month Powered by the Collector in that behalf, shall 
before aale. issae a notice thereof in Hvglish and in the 
language of the District, specifying the name of the defaulter ; the 
position and extent of land and of his buildings thereon ; the amount 
of revenue assessed on the land or upon its different sections ; the pro- 
portion of the public revenue due during the remainder of the current 
Fusly ; and the time, place and conditions of the sale, This notice shall 
be fixed up one month at least before the sale in the Collector's Office 
ind in the Talag Cutcherry, in the nearest Police Stativn-house, and on 
jome conspicuous part of the land. 


Third.—A sum of money equal to fifteen per cent. of the price ef 
Deposit and payment of the lands shall be deposited by the purchaser 
valance. .o the bands of the Collector, or other officer 
tmpowered by the Collector in that bebalf, at the time of the purchase, 
nd where remainder of the purchase-money may not be paid within 
hirty days, the money so deposited shall be liable to forfeiture. 


Public auction. 
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Fourth.—Where the purchaser may refuse or omit to deposit the 
’ Re-Sule in default of Said sam of money, or tocomplete the payment 
poyment. of the remaining purchase money, the property 
shall be resold at the expense and hazard of such purchaser, and,the 
amount of all loss or expense which may attend such refusal or omis- 
sion shall be recoverable from such purchaser in the same manner as 
arrears of public revenue. Where the lands may, on the second sale, 
sell for a higher price than at the first sale, the difference or increase 
shall be the property of him on whose account the said first sale was 
made. 


Fifth—All persons bidding at a sale may be required to state 
Agents to name their Whether they are bidding on their own behalf 
principals. or as agents, and in the jatter case to deposit 
& written authority signed by their principals. If such requisition be 
not complied with, their bids may be rejected. 
Notes. 


The purchaser of an estate which pays Government revenne takes it 
subject to all revenue and cesses whether in arrear or accroing.—I, L. R,, 
6 Cal. 3889. See also I. L. R., 4 Cal, 607. 


The distinction botween a private alienation and the case of a purchase 
at a salo for arrears of Government revenue is, that at such last mentioned 
salo, the purchaser takes the land discharged of all encumbrances, in as 
much as the Government lJand-revenue is the paramount charge upon the 
Jand.—4 Cal. 577. 

This section does not meke it compulsory for Government to forfeit 
the money deposited by a bidder at a sale of land for arrears of revenue, 
when the balance of the purchase money is not paid withiu 30 days, and to 
resell the land.—5 Madr. 130, 

Sections 36 to 46 apply to the sale of land and the consequences of that 
sule.—B. 8, O. 107, para, 9. 7 

When large permanently settled estates are sold, the sale should be 
ere ee in the presence of a Covenanted Officer or Deputy Collector.— 

bid. 

Petty sales for small balances may take placo at the Taluk Cutcherry 
in the presence of the Tahsildar or some other servant deputed by the 
Collector for the purpose.—Jbid, 


Collectors have authority to purchase on behalf of Government per- 
manently settled estates sold for arrears of revenue. But estates so purchased 
must not be purchased for more than their value, nor for a larger snm than 
the amount of arrears dus to Government.—J6rd. 

No legal restrictions are now placed on the defaulter, or any other 
persons bidding atasale of land. Bat in reference to this all rules and 
orders of Government in respect of their Pablic Officers buying or bidding 
for lands are still in force.—B. S. O, 107, para 11. 


The sanction of the Board previous to the sale of land in cases other 
than those of Zemiudaries is no longer reqaired.—B. S, O. 107, para 9, 


The sanction of Government is necessary before any portion of a Zemin- 
dary estate can be sold for arrears of revenue, and Collectors should abstain, 
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except in cases of absolute necessity, from proposing the sale of ancient 
Zemindaries.— Ibid, _ 


In addition to the notice required to be issued when the land of a 
defaulter is attached, another notice of sale must be issued and this notios 
must contain the particulars mentioned in the second clause of this section. 
—B. 8. 0. 107, para 9. 


The notice must be read out in fall at the time of sale, and must be 
initialled publicly as so read. The officer conducting the sale will read the 
notice, and certify the fact in his report of the sale.—B. 8, O. 107, para 9, 


All sales for arrears of revenue under this Act are to be noted in the 
Register of transfer of land maintained under section 2 of Regulation 
XXVI of 1802.—B. 5S. 0. 107, para 10. 


It is the duty of curnams to farnish all available information respect- 
ing titles to land in case of sales for the arroars of revenue to bona fide 
applicants seeking such information.—B. S, O. 107, para 10. 


The Board are of opinion that deposits forfeited in consequence of the 
default of the purchaser at a revenue sale to complete the fall payment of 
the purchase-money within the prescribed time should be treated as the 
property of Government and credited to land-revenue, Mis., and not as 
property of the defaulter for the recovery of whose arrears the land was 
sold.—Board’s Pros., 22nd October 1879, No. 2,999. 


In respect of lands purchased by Government at sales held under 
this Act for arrears of revenue, the rights of Government are absolute ; 
and consequently these lands should not be treated in the first instance 
necessarily as village waste available for occupation by ryots with or without 
dharkhast, but entered by the Curnam in a separate register ; and the village 
officers must clearly understand, and make known, that the lands, so long 
as they are included in this register, will uot be dealt with under the dhar- 

, khast rules, and that unauthorized entry upon them will be punished. If 
the absence of competition at the revenue sale, which necessitated the pur- 
‘chase of the lands on behalf of Government, was due to temporary causes, 
isuch as bad seasons, or combination among the villagers, the lands should 
be put up to sale again with the greatest publicity, at the earliest opportu- 
‘nity at which a successful aale can be anticipated. But when the Collector 
| is satisfied that the lands are valueless, and there is no probability of auy 
| appreciable sum being realized ata fresh sale, he may order them to be 
_ struck off the separate register 4nd classified as ordinary village waste, and 
they will then be subject to the dharkhast rules. This register should be 
carefully scrutinized by Divisional officers at the Jamabandi, in view to 
determine which lands should be ordered to be resold and which to be struck 
off as valueless, and care should be taken not to retain lands on the register 
unnecessarily for lengthened periods. If during the time that the lands are 
retained on the register any one occupies them without permission, whether 
the former owner or any one else, the Collector bas full discretion to deal 
with sach unauthorized occupation by imposing such assessment on the 
lands as may be expedient in the circumstances, to recover it under the 
Act, If the lands be really not of much value, and the omission to obtain 
permission to ocoupy them ie shown to have been due to ignorance, it would 
probably be.sufficient to make a trifling addition to the first year’s assess- 
ment as @ panishment, the lands being left in the possession of the occu. 
pier. But when the lands are valuable, a heavy penal assessment should 
be imposed, with a view to ousting the trespasser and selling them by pub- 
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lic auction. Each case must be dealt with on its merita.—G. O,, 20th Feb. 
1883, No. 244 ; Board’s Proceedings, 20th April, 1883, No. ], 140. 


37. ° It shall be competent to the defaulter or to any person acting 
Tender of arrears up to 00 his behalf, or claiming an interes* in the 
sunset on day previous to land, to tender the full amount of the arrears 
ia of revenue with the interest thereon, and all 
charges which have been incurred in demanding the arrears, or in at- 
taching or managing the estate, or in taking the steps necessary for 
sale, and thereupon the sale shall be stayed : provided always that sach 
tender must be made before sunset on the day previous to that appoint- 
ed for the sale, and all sums so paid by any tenant, or bona fide mort- 
gagee, or other incambrancer, may be recovered in the manner pro- 
vided in Section 25. 
Notes. 

‘Tender of arrears on a Sanday, that being the day previous to that ap- 
pointed for the sale of the land on which arrears have accrued, is a legal 
tender.—Board’s Pros., 19th Debember 1874, No. 3,702. 

See I, L. B., 8 Madr. 130, noted under sec. 2. 

38. (1) At any time within thirty days from the date of the sale 

Application to set aside Of immoveable property, application may be 
aale. made to the Collector to set aside the sale on 
the ground of some material irregularity or mistake, or fraud, in pub- 
lishing or conducting it; but except as otherwise is hereinafter pro- 
vided, no sale shall be set aside on the ground of any such irregularity 
or mistake unless the applicant proves to the satisfaction of the Collec- 
tor that he has sustained substantial injary by reason thereof. ome 

(2) Ifthe application be allowed, the Collector shall set aside the 
sale and may direct a fresh one. 

(8) On the expiration of thirty days from the date of the sale, if 

Order confirming or set- 00 such application is made, or if such appli- 
ting aside sale. cation has been made and rejected, the Col- 
lector shall make an order confirming the sale, provided that if he shall 
have reason to think that the sale ought to be set aside notwithstanding - 
that no such application has been made or on grounds other than those 
alleged in any application which has been made and rejected, he may, 
after recording his reasons in writing, set aside the sale. 

(4) Whenever the sale of any lands is not so confirmed or is set 
Refund of deposit or pur- 88ide, the deposit or the purchase money, as 
chase money when le set ~=the caso may be, shall be returned to the par- 
= chaser. 

(5) After the confirmation of any such sale, the Collector shall 

‘On confirmation of sale, Tegister the lands sold iv the name of the per- 
purchaser's name to bere- gon declared to be the purchaser, and shall 
i raaciies execute and grant a certificate of sale bearing 
Deepen toot antes his seal and signature to such purchaser. 
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Such certificate shall state the property sold and the name of the 
purchaser, and it shall be conclasive evidence of the fact of the pur- 
chase in all courts and tribunals, where it may be necessary to prove 
the same ;and no proof of the Oullector’s seal or signature shall be 
necessary, anless the authority before whom it is produced shall have 


reason to doubt ita genuineness. 
Note.—This section is substituted by Madras Act III of 1884, 


39. When lands may be purchased at public sale the Collector, 
or other officer empowered by the Oollector 
Eroclemiaion sof ee in that behalf, shall publish in fe villages in 
which the land sold may be situated, in the Cutcherry of the Talug, in 
the Head Cutcherry of the District, and in the District Gazette, the 
name of the purchaser and the date of purchase, together with a decla- 
ration of the lawful succession of such purchaser to all the rights and 
property of the former landholder in the said lands. 
Note, 

Non-compliance by the Collector with the directions contained in this 
and the preceding section does not invalidate the title of the purchaser of 
land sold for arrears of revenue.—I. L, B.,6 Madr. 148, 

See I, &. R., 18 Madr, 89, noted under sec. 1. 

40. Where, notwithstanding such publication, any lawfal pur- 

. chaser of land may be registered and pre- 

ee ai vented from obtaining possession of his Las 
chased land, any Court of competent jurisdiction, on application 
and production of certificate of sale provided for by section 88, shall 
cause the proper process to be issued for the purpose of putting such 
parchaser in possession, in the same manner as if the purchassd lands 
had been decreed to the purchaser by a decision of the Court. 

41. All contracts entered into by the defaulter with his tenants, 

: and all payments to him by them, shall be 
ee ie : dofaniter, how binding upon the purchaser to the same extent 
— the pur- and under the same conditions as laid down 
os in Sections 82 and 38 of this Act. 


| Note. 

See ILL. B., 18 Madr, 479, noted under section 12 of Reg. XXV. 
of 1802. 

42. All lands brought to sale on account of arrears of revenue 
Sale to be free of allin- shall be sold free of all incumbrances, and if 
cumbrances. any balance shall remain after liquidating the 
Disposal of surplus. arrears with interest, and the expenses of at- 
tachment and sale, and other costs due in respect of such arrears, it 
shall be paid over to the defaulter, unless such payment be prohibited 


by the injunction of a Court of competent jurisdiction. 
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Notes. 

The plaintiff sued, as the purchaser under a Court-sale, for possession 
of certain land, which the defendant’s vendor had purchased at a aale held 
under the Revenue Recovery Act for arrears of revenue accruc’ due on 
other land belonging to the jadgment debtor:—Held, the suit shodld be 
dimiased.—I. L. B., 18 Madr. 477. " 

See I. L, R., 138 Madr, 89, noted under sec. 1. 


43. Arrears of rent which on the day of sale may be due to the 
eee pete done defaulter from his under-tenants shall, in the 
defanlter from Pre ra aa sale, be dgeabstere 7 oe sais 

’ esale by any process, except distraint, whic 
peers teen: might have Boe caael by nin foetal purpose 
before the aid sale. 

44. It shall be lawful for the Collector, or other officer empower- 

ae eaties - ed by the Collector in that behalf, to sell the 
whole or any portion of the land of a defaulter 
in discharge of arrears of revenue ; provided always that, so far as may 
be practicable, no larger section in the land shall be sold than may be 
sufficient to discharge the arreara with interest, and expenses of attach- 
ment, mana zement and sale. 
Notes. 


It should be a rule that no section less than a registered revenue field 
bearing e distinct number shall be sold when the filed isin the sole pos- 
session of the defaulter.—B. 8, O. 107, para 12. 


It is undersiable that lands transferred by a registered holder, how- 
ever informally, to another party, and on which no arrears are due, shy 
be sold for arrears of revenue duo by the registered holder on other Jand<, 
which are not bronght to sale. Collectors are directed not to sell lands in, 
possession of aliences, until all the other lands and property in possession), 
of the registered holder are first sold, unless the arrear due is caused by the | 
default of thealienee. Whether the lands to be sold are in the possession 
of the registered holder or not, and whether the arresr is due by the re- 
gistered holder or by the alienee on the portion alienated, should be ascer- 
tained by local inquiry.—G. O., dated 8th September, 1874, No. 1,150. 

See I. L. R., 13 Madr. 477, noted under sec, 42. 

45. Where only a part of a landed estate held under a Sannud-i- 
Apportionment of assese- Milkeut Istimrar, or otherwise subject to the 
ment on sub-division. payment of a lump assessment may be sold, 
the assessment upon such part shall be apportioned by the Collector 
previous to sale in manuer following :— 

+ The amount vf revenue to be assessed on each division shall bear 

6 same proportion to the actual valae of such division as the total 
amount of the revenue of the whole estate may bear to the total actual 
value of the entire estate previous to such division. 

To this end the Collector shall have power to demand from land- 
holders and from the curnums of villages ac- 


Production of socounts. counts of the produce and of the charges 
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attending the management of lands to be divided; such landholders and 
carnums shall farnish the said accounts when required for a period of 
not less than three years next preceding the then current year ; where 
Effect of their non-pro- the landholder may refuse or unreasonably 
duction. delay to comply with such demand so as to 
prevent the assessment being fixed on auch divided portions of land, 
: the Collector shall proceed to sell the entire estate. 
46. The amount of the permanent land-revenne to be assessed 
Confirmation of Boara Dy the Vollector on portions of a divided estate 
fee eee appor- held under a Sannoud-i-Milkeut Istimrar or 
otherwise subject to the payment of a lump 
assessment, shall not be valid until such amount may have been con- 
firmed by the authority of the Bourd of Revenue signified in writing. 


é 


47. When a defaulter tenders security, it shall be lawful for the 

Sale may be postponed Collector, or other officer empowered by the 

J Gaitender Of MBOnKhy: Collector in that behalf, to accept it and post- 

pone the sale of the defaulter’s property upon such conditions, and 

until such time, as he may appoint; iu the event of default being made 

in the performance of such conditions, the Collector or such officer may 

sell the property and proceed against the defaulter, or against his seou- 
rity, or both. 

Note. 


Under this section Collectors are competent to accept security for the 
payment of an arrear, and to postpone the sale of the defaulter’s property. 
—B. 8. O. 107, para. 13. 


48. When arrears of revenue, with interest and other ee 
Powers of arrest in case 98 Sforesaid, cannot be liquidated by the sale 
of wilful or fraudulent ofthe nroperty of the defualter, or of his surety, 
noa-payment of arrears. = and the Collector shall have reason to believe 
that the defaulter or his surety is wilfally withholding payment of the 
arrears, or has been guilty of fraudulent conduct in order to evade 
payment, it shall be lawful for bim to canse 
the arrest and imprisonment of the defaulter, or 
his surety, not being a female, as hereinafter mentioned ; but no person 
shall be imprisoned on account of an arrear of revenue for a longer 
period than two gears, or for a longer period. 
than six months if the arrear does not exceed 
Rapees 500, or for a longer period than three months if the arrear 
joes not exceed Rupees 50; provided that sach imprisonment shall 
10t extinguish the debt ace to Government by the aceue or bie 
lurety. 


Period of imprisonment, 


Debt not extinguished. 


i 148 
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Notes. & 2 es 
Under this and the aalla section arrest for arrears of revenue may 
have to be restored to when the Collector shall have reason to believe. that 
the defaulter or his surety is wilfully withholding payment of the arrears 
or og Rk guilty of fraudulent conduct to evade payment.—B, 8S. 0.,107, 
pare, 14. 


Subsistence allowance should be granted to defaulters imprisoned for 
non-payment of arrears due to Government at the rates fixed for judgment- 
‘debtors under the Civil Procedure Code. In the case of a defaulter imprison- 

ed for arrears due to the Local Fund Board,.the allowance should be charg- 
ed to Local Funds.—Board’s Pros,, 12th September 1879, No. 2,589. 


49. The Collector shall issue his warrant for the arrest of the de- 
Procedure in case of faulter, or his surety, or both, not being 
arrent. females, which shall specify his or their name, 
the amount of revenue due, and the date on which it became payable, 
_and the warrant shall be singed and sealed by the authority by whom 
it was issued. The officer charged with the execution of the warrant 
shall thereupon arrest the defaulter, or bis surety, or both, and convey 
him or them to the District Gaol, and deliver the warrant to the 
Gaoler, which shall be a sufficient authority to him to receive the 
prisoner or prisoners. A copy of such warrant shall be retained by the 
Gaoler, who shall fortwith despatch the original to the officer in charge 
of the Gaol. 


50. All the remedies prescribed by this Act in case of revenue 
Mode of enforcing pay- efualters may be employed against their su- 
ment by sureties. reties, and it shall be lawful for the Collector 
or other officer empowered by the Collector ‘a that behalf, to enforce 
the same simultaneously with, or either previously or subsequently 
to, their enforcement against the principal ; so, nevertheless, that no 
more than the total sum in srrears, and interest with costs and charges, 
shall be realized from both. 


51. When land-revennue is payable in kind, it shall be lawful 
Sisco eal atecopataay for the Collector, or other officer empowered 
be prevented where reve- by the Collector in that behalf, to prevent the 
nue is payable in kind. removal of the crop from the land until a di- 
vision has been made, and the portion which belongs to Government 
has been set apar*, unless the landheldor farnishes such security as the 
Collector may deem satisfactory. 
Note. 
Except under the special provisions of this section, no interference is 
allowed by this Act with the landholder in regard to the removal of bis 


erops on the ground, unless they bave been attacaed in due course of law, 
—B, 8. O. 107,. para 15. 
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- 59. All arrears of revenue other than land-revenue due $o Go- 
eee ae ee vernment, all advances made by Government 
of other species of reve, {oF cultivation or other purposes connected with 
nue, advances, fees and the revenue, and all feea or other dues pay-. 
eras able by any person to or on behalf of the 
village servants employed in Revenue or Police duties, and all cesses 
lawfully imposed upon land, may be recovered in the same manuer as 
arrears of land-revenae under the provisions of this Act, unless the ree 
covery thereof shall have been or may hereafter be otherwise specially 


provided for. 
Notes. 


The karnam in a permanently settled zeminodari is a village servant 
employed in revenue duties within the meaning of the Revenne Recovery 
Act, sec. 52.—I. L. R., 15 Madr, 35. 


Under this section arrears of itmes of revenue other than land-revenue, 
' and advances of public money for revenue purposes, as well as fees, &c., pay- 
able to village servants employed in Revenue and Police duties, and other 
| ae — may be recovered as arrears of land-revenue.—B. §. QO. 107, 
para ° , , 
53. Persons employed in serving notices or in other process 
Process-au--ers to be Under this Act, shall be entitled to batta at 
paid batte. such rates as may from time to time be fixed 
by the Board of Revenue with the sanction of Government, and pub- 
lished in the District Gazette. 


54. The batta mentioned in the foregoing section, as well as in- 
Interest and charges terest, and all costs and charges incurred under 
recoverable as arrears. the authority of this Act, shall be recoverable 
from the defaulter and his sureties in the same manner as ar-ears of 
revenue. 


55. Where property having been attached or distrained may be 
Expeaseof countermand- dered to be put up for sale, and the sale may 

! of sales to bo sustained by be countermanded, the proprietor shall never- 
2 theless be responsible for the expenses in- 

urred in consequence of the attachment or distraint, in the same 
And recovered ag an manner as if the sale had taken place ; and in 
ene the event of such proprietor omitting to dis- 
‘charge the amount, it shall be recoverable by the process under which 
the original demand would have been recoverable. | 


96. Every person making a payment of revenue shall be entitled 
Receipts for payment of to a receipt for the same, signed by the Col- 
eee lector, or other officer empowered by the Col- 
leotor in that behalf ; such receipt shall state the name of the person 
making the payment and the subject-matter in respect of which it is 
paid, and in the case of land-revenue shall describe the land on which 
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‘bbe assessment is due, and the names of persons entered in | ‘Feapect 
‘thereof in the settlement account, 


57. Where a defaulter or his surety may reside or hold vroperty 
Procedure where default- Out of the District wherein default shall” bave 
er or surety resides out of been made, the Collector of the District in 
, which such defaulter or surety resides or holds 
property shall, on the written application of the Collector in whose 
District such default has been made, proceed in all respects against 
the defaulter and his surety, and his or their property, in the same 
manner as if the default had been made bis own District. Every such 
Effect of Oollector’s ap- application shall be sigued and sealed by the 
pe oaton: ‘Collector making it, and shall be conclusive as 
to the amount due, and the party in arrear, in all proceedings against 
the Collector acting upon such application or any person acting under 
his authority ; and no proof of the seal or siguature or official character 
of the Collector making the application shall be required; unless the 
Court shall see reason to doubt its genuineness : provided always, that 
nothing herein contained shal) affect the right of any party to sue in 
his own District the Collector who made the application. 
Note. 
Divisional officers are not empowered to send to other districts notices. 
"of distraint under this section without the countur-signature of the Collector, 
of their own district.—B, S. O. 107, para 18. 


58. No Court of Civil Judicature shall have authority to take in- 

Civil Court not to take 60 consideration or decide any question as to 

cogniaance of questions re-. rate of land-revenue ? ayable to Government, 

lnting:to rate of revenue. =. a, to the amount of assessment fixed, or to 
be hereafter fixed, on the portions of a divided estate, 


59. Nothing contained in this Act shall be held to prevent par- 
Suite by persons aggriev- ties deeming themselves aggrieved by any pro- 
ed by proceedings under ceediuge under this Act, except as herein- 
ee . before provided, from applying to the Civil 
Courts for redress : provided that Civil Courts shal] not take cognizance 
of any suit instituted by such parties for any 
such cause of action, unless such suit shall be 
instituted within six months from the time at which the cause of 
action arose. 


. Limitation of Suite, 


Notes. 

Suit to set aside a sale of Jand, sold as if for arrears of revenue under 
Aot II of 1864 (Madras), on the ground of fraud, and to recover possession 
of the land from the purchaser who was alleged to be party to the frand:— 
Held that the suit was governed by art. 95 of sch. Il of the Indian Limit- 
ation Act, 1877. Article 12 of that schedule, which prescribes a period of 
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one year for suits to.set aside sales for arrears of revenue, is intended to 
protect bona-fide purohaser only,—I. L. B., 9 Madr, 457. eg 


Land which was subject to a mortgage having been sold for arrears of 
revenue under Act II of 1864 (Madras), the mortgagee’s assignee sued to 
enforce the tefms of the bond by sale of the land more than six montha after 
the date of the sale of the land:—Held, that the suit was barred by seo, 59 
of the said Act.—10 Madr. 62. 


The right of selling toddy at certain places was put up to auction by the 
liector under a notification which required that payments should be made 
at fixed periods and that the purchaser should take out licenses as therein 
provided, failiog which the shops conserned might be resold and any loss 
ing to Government recovered under the Reveuue Recovery Act,Madras., 
The plaintiff bid at the auction and his bid was accepted. He sought to 
withdraw from the Contract, but the sale to him was confirmed, and on his 
ilare to make the payments above referred to the rights purchased by him 
era resold at a lower price, and his house was attached and sold as under 
he Revenue Recovery Act to realise the loss occasioned to Government by 
he resale. In a suit, in 1888, to recover the house from the defendant who 
ad purchaesd it and been placed in possession in June 1886 :— Held, (1)that 
e suit was not barred as having been brought more than six months after 
e date of the sale; (2) that the sale was ultra vires ; (3) that the plaintiff 
aving brought his suit within the twelve years’ period of limitation was 
atitled to recover.—15 Madr. 219, 
The Secretary of State is not a necessary party to a suit to set aside 


, sale for arrears of revenue, but the Government have such interest as 
ould, on their application, entitle them to be made a party.—9 Cal, 271. 







No suit for damages lies as between joint-owners of lands for the sale 
' land on account of default of payment of revenue by one of joint-owners, 
_~1 Cal, 406. 
60. No suit brought against any Collector by any person deem- 
Suita aguinst Collector ing himeelf ‘aggrieved by anything done or 
totais ROGET tated to be oot! ere ak gi av 
ads ber y reason of the departure from his 
| acres aa District of the Collector against whom such 
suit shall have been brought ; but the suit shall be cr inued against 
the successor of sach Collector in all respects as though it had been 
instituted against himself. A suit may be brought against any Colleg.. 
No personal liability for tor in his official capacity on account of any- 
ota of predecessor. thing done or purporting to have been done 
under this Act by his predecessor, subject to the limitation prescribed 
'in the preceding section : provided that no Collector shall be person- 
ally liable for any official act of his predecessor. 









nee tation V of 1898 61. Regulation Ve of 1822 eball not be 
this Act eee eee applicable to sales of property under this Act. 
Note. 


Regulation V of 1882 related to the jurisdiction of Collectors and was 
repealed by sec. 89 of Madr, as Act VIII of 1865. 
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_-p-- XXVIII of 1803 62. Regulation XXVIII of 1802, and 


and 1 & II of 1908, not to Regulations I and II of 1808, shall be inoper- 
a to arrears recover- 


ative as respects arrears of revenue recover- 
ee able under this Act. oe 
Note. 


Regulation XXVIII of 1802 herein referred to related to distress and 
was repealed by seo, 89 of Madras Act VIII of 1865. Regulations I and 
II of 1808 relate to Board of Revenue and Collectors respectively, and 
come under the head of “ Public Servants.” 


63. Nothing in this Aot shall be held to bar the operation of the 
Aisa os lationg PTovisions of Regulation V of 1804, and of Re- 
V of 1804 and ot 183i, gulation X of 1881, in respect to the sale of 


preserved. lands of minors and other disqualified land- 
holders. 


Note. 
Regulation V of 1804 relates to Court of Wards and Regulation X of 
1831 relates to Minors’ Estates, Both these come under “Public Servante.” 
64. Nothing in this Act shall apply to the collection of land- 
es Brace: revenue within the limits of the Town of 


Madras, as defined by section 12, Regulation 
IL of 1802, of the Madras Code. 


Note. 
Regulation II of 1802 herein referred to related to the jurisdiction of 
Civil Courts, and was repealed by Aot III of 1873. 
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BOUNDARY DISPUTES. 


REGULATION XII. OF 1816. - 


PaseEp on THE 137H or SxepremBer 1816. 





Regulation for authorising Collectors to refer claims regarding lands or orops, 
the validtty of which claims may depend on the determination of a disputed 
boundary ; as also certain disputes respecting the ocoupying, culitvating, and 
trrigating of land, to be tried and determined by Village and District Pun- 
chayeis ; and for prescribing the Rules under which the trial of such dis- 
putes shall be conducted, and the decisions of the Punchayets carried into 
execution. 

1. The mode of determining the validity of claims to disputed lands 
ern or crops prescribed in sec. 2, Reg. XXXII, 
; 1802, being considered to be inconvenient to the 
arties, and the determining, inthe Adawlut of the zillah, of suits res- 
scting the occupying, cultivating, and irrigating of Jand, which may 
‘iso between proprietors or renters and their ryots, in those districts 
here the land revenne is fixed either permanently, or fora term of 
pars, being also regarded as liable to the same objections; and it 
sing deemed expedient that further provision should be made for the 
ivestigation and determination of such claims, and that Collectors 
10nld for that purpose be authorized to refer them for trial and deci- 

n to village and district punchayets ; the Governor in Council ‘has 

sed the following rules, to bein force in the territories subject to the 

esidency of Fort St. George. 
| Note. 

This Regulation is declared to apply to the whole of the Madras Pre- 
idency except the Scheduled districts, Act No. XV of 1874. Since extend- 
d to the Bhadrachellam and Kekapalli Taluqs and the Ramps country by 
lovernment of India Notifications, dated 3rd October 1879, Nos. 1150 & 
151 (pp. 722 and 723 of the Fort St. George Gazette, 1879.) 


2. Village and district punchayets are hereby authorized to hear 
Punch ; ,; and determine such suits as may be referred 
| det a sles eaiea efsered to them by the Collectors of Zillahs under this 


am Voltector: Regulation, through the Village and District 
| Munsiffs. 
\ Plaintiffs and defendants shall be allowed to employ a re- 
Employment of relatives, lative, a servant, or & dependant to act in 
orvants, &c., as vakils. their behalf in suits which may be brought 


iefore the Collectors of Zillahs under this Regulation, under the same 
rovi sions as are prescribed for suits before the District Munsiffs, 
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4. First.—In cases of claims to lands or crops in districts per- 
In what cases persons ™Anently settled or otherwise, the validity of 
may prefer their claims to Which claims may depend on the determination 
the Collectors, of au uncertain and disputed boundary or land- . 
mark, and also in cases of disputes respecting the occupying, cultivat- 
ing and irrigating of Jand which may arise between the proprietors or 
renters and their ryots, in those districts only where the land revenue 
is fixed, either permanently or for a term of years, persons baving such 
claims may prefer them in person or by vakil to the Collector of tae 
Zillah in which the lands may be situated. 


Second,—-The plaint, if for land, shall coutain as accurate a des-: 
What the plaint is to criptionas can be obtained of the land claimed,’ 
contain if for land. its position, boundaries, extent, and the wales, 
of its estimated annual produce, also whether it be subject to the pay-) 
ment of rent or revenue, or whether it be exempt from any charge on’ 
these accounts, also the time when the cause of action arose, the name 
and residence of the person or persons complained against, and ali 

materjal circumstances which may elucidate the transaction. 


Third.—If the plaint be for water, it shall, with regard to th 
What the plaint is to land to be watered, state ‘the above particulars; 


contain if for water. and in addition thereto, the custom of thé 
village relative to the irrigation of the land in question. 
Note. . 


Plaintsin suits before Collectors under this Regulation are exemp' 
from Court fees, Act No. VII of 1870, seo, 19, ol, 7. ( 
5. First.—The Collector, on receiving a somplaint preferred under: 
Summons to the defen. '#© Preceding section, shall issue a summone 
dant to be issued. to the defendant containing a short abstract of 
ae of the sum- the complaint, and shall require the defendant 
"How to be attested and to appear at the cutcherry of the Collector, ir 
werved. person or by vakil, on a day specified, to make 
anawer to the complaint, The summons shall he attested by the seal o| 
the Collector and his official signature, or that of bis Assistant, and shall 
be served by a single peon of the Collector’s establishment. 


Second.— The Collector's peon shall require the defendant to affix 

Pauns how do peconsa. his signature to the summons in acknowledg+ 

Refnsal to acknowledge ment of its having been duly served ; and, im 

the summons, how i> be the event of the defendant refosing to affix 
attested. <3, 

his signature thereto, the peon shall call upon 

some of the village officers or neighbours of the defendant to witness 

such refusal and to attest the endorsement of it which he shall make on 

the summons, and shall return the same to the Collector on or before 
the day fixed for such return. 
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Passrep on THe 9TH Decempse 1817. 
Regulation for expediting the trial of Oivil Sutts in which the Native 
cers and Soldiers attached to regular Corpse on the Military Hsta- 
blichment of the Presidency of Fort Saint George may be parties, 
and for giving to them certain facilities in the maintenance and reco- 
very of their rights, claims and interests, 
1—8. [Repealed by Act No. X of 1861.] 
+ Q. Htrat.—Any registered proprietor of an estate paying revenue 
Proprietors of Malgazary 0 Government, who may be entertained as a 
sate being native officers Native officer or soldier on the military esta: 


ee cere blishment under the Presidency of Fott St. 


‘cation tothe Collector. George, shall be at liberty to notify to the 
sllector the rank which he may hold and the designation of the corps 
which he may be attached. A record of such notification shall be 
serted by the Collector in the public registera and accounts relative 
the estate and its assessment ; and in cases in which the estate, or a 
yrtion of the estate, of a Native officer or soldier who may have made 
ch notification, shall become liable to public sale for the recovery of 
_errear of revenue, the Collector shall address an official letter to the. 
commanding officer of the corps, drawn in the 
oo tert iewdea bre. form prescribed in No.5 of the Appendix to 
yty become liable tosale this regulation, and shall enclose in such letter 
eyo ee cerenee a written notice, signed and sealed by himself 
‘d attested by the Principal Native officer on his establishment, speci- 
“ag the amount of the arrear and the date on which it became due, 
id requiring that it be paid at the treasury of the Collectorship withia 
‘ch limited period of time as, on consideration of the distance at which 
e corps may be stationed, and other circumstances of the case, may 
»pear to be proper and reasonable. 
Second.——The commanding officer of the corps shall acknowledge 
to the Collector the receipt of his letter, and 
Gi priced on pease: shall specify the date on which the notice may 
2 the Collector's notice. have been communicated to the party, or the 
soumetances which may have rendered it impracticable to make such 
‘Mmupication. 
Third.—If the Native officer or soldier shall omit to discharge the 
_ arrear within the term specified in the notice, 
4 ‘i oamea "where Par. the Collector shall report the circumstances of 
ara may no ischarg- the case to the Board of Revenue transmitting 
er eee te at the same time a copy of the notice and of. 
8 correspondence with the commanding officer, and shall be guided in 


- farther proceedings by the orders which he may receive in each 
#e from the Board. 
1484 
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Form No. 5, 


om , 
. Oommanding Officer of the Bat. Regt. 
18, 
I have the honor to inform you that the right of [ A. B.) in the vil- 
lage (or estate} of is about to be sold on account pia of 
publio revenue for the year - 

In conformity with Olause Ist, Seotion 9, Regulation VILI, 1817, I 
herewith enclose a written notice be communicated to , Baid to 
be an officer {or sepoy] in the corps under your command, and who is 
alleged to be the proprietor [or sharer] of the village or estate in 
QUestion. - 

You are requested, to acknowledge the receipt of this letter, and to 
_ a what day the notice may have been communicated by you to 

© #8 : 
, or the circumstances which may have rendered it impractica- 
ble to make such commupiecation. 
Lam Sir, &., 
Dewanny Adawlat. — 
, Judge. 
ACT No. I. OF 1890. 


PasszD ON THE 14tH Faseoary 1890, 
An Act to make better provision for recovertisg oért ain public demands, 
Wuereas it is expedient to make better provision for recovering 
certain public demands ; It is hereby enacted as follows :— 
Title, extent, and com- 1. (1) ‘Phis Act may be called the Beve- 
mencement. . nue Recovery Act, 390. 
(2) It extends to the whole of British India, inclusive of Upper 
Burma and British Baluchistan ; and 
(8) It shall come into force at once, 
- 9. In this Act, unless there is comething 
Definitiqns, repugnant in the subject or context,— 
(L) “district” includes a presidenoy-town : 
(2) “Oollector” means the chief officer in charge of the land-revenue 
administration of a district : and 
(8) “defaulter” meansa person from whom an arrear of land- 
revenne, or a sum recoverable as an arrear of land-revenue, is dae, and 
inclades a person who ig responsible gs.aurety for the payment of apy 
such. arrear or.eum. 
8. (1) Where an arrear of land-revenue, or a sum recoverable as 
Reoorery of public de- an arrear of land-revenue, is payable to a Col- 
‘mands by enforcement of Jector by & defaulter being or having property 
Tham thoen in which they 12 8 district other than that in which the arrear 
become payable. aocrued or the sum is payable, the Collector 
may send to the Collector of that other district a certificate in the form 
_ as nearly as mey be of the schedule, stating— . 
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(a) the name of the defaulter and such other particluars agmay be 
necessary for his identification, and 7 wie 

(6) the amount payable by him and the account on which it isdue. 

(2) The certificate shall be signed by the Collector making it, and 
save as otherwise provided by this Act, shall be conclusive proof of 
the matters therein stated. 

(8) The Collector of the other district shal, on receiving the certifl- 
cate, proceed to recover the amount stated therein as if it were ast 
arrear of land-reyenue which had accrued in his own district. 

4. (1) When proceedings are taken against a person under thé 

_ last foregoing section for the recovery of an 
sa deoy ing ability to pay amount stated in a certificate, that person may, 
amount recovered under if he denies his liability to pay the amount or 
il any part thereof and pays the same under pro- 
test made in writing at the time of payment and signed by him or bis 
agent,institute a suit for the re-payment of the amount or the part there- 
of so paid. 

H ar suit under eub-section (1) mast be instituted in a Qivil 
Oourt having jurisdiction in the local are a in which. the: office of the 
Collector who made the certificate is situate, and the aait shall be deters 
mined in accordance with the law in force at the place where the arrear 
accrued or the liability for the payment of the sum arose. 

(S) ln the suit the plaintiff may, notwithstanding anything in the 
last foregoing section, but subject to the law ia force at the place afore- 
said, give evidence with respect to any matter stated in the certificate, 

5. Where any sum is recoverable ag an arrear of land-revenue by 

Recovery by Oollectors any public officer other than a Collector or by 
globe eth by 80Y local authority, the Collector of the dis- 
other public sflicers ob by trict in which the office of that officer or au- 
local authorities. thority is situate shall, on the request of the 
officer or authority, proceed to recover the sum as if it were an arrear of 
land-vevenue which had accraed in his own district, and may send a 
certificate of the amount to be recovered to the Collector of another 
district under the foregoing provisions of this Act as if the sum were 
payable to himself, 

6. (1) When the Collector of a district receives a certificate un- 

Property lisble to sale der this Act, he may issue a proclamation pro- 
under this Act. hibiting the transfer or charging of any im- 
moveable property belonging to the defanlter in the district. 

(2) The Collector may at any time, by orderin writing, withdraw 
the proclamation, and it shall be deemed to be withdrawn when either 
the amount atated in the certificate has been recovered or the proper- 
ty has been sold for the recovery. of that amount. | 

(8) Any private alienation of the property or of any interest of the 
defaulter therein, whether by sale, gift, mortgage or otherwise, made 
after the issne of the proclamation.and before the withdrawal thereof 
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gtiall be void as against the Government and any pereon who may pur- 
chase the property ats sale held for the recovery of the amount stated 
in the certificate. . 

_ . (4) Babject to the foregoing provisions of this section, when pro- 
peedings are taken against any immoveable property under this Act for 
the recovery of an amount stated in a certificate, the interests of the 
defaulter alone therein shall be so proceeded against, and no incumbran- 
ces created, grants made or contracts entered into by him in good faith 
shall be rendered invalid by reason only of proceedings being taken 
against those interests. | 

(5) A proclamation under this section shall be made by beat of 
drum or other customary method and by the posting of a copy thereof 
on & conspicuous place in or-near the property to which it relates. 

Saving of local laws re- %. Nothing in the foregoing section shall 
ating to revenue. - ' be construed— 

(a) to impair any security provided by, or affeot the provisions of, 
any other enactment for the time being in force for the recovery of 
land-revenue or of sums recoverable as arrears of laud-revenue, or 

(b) to authorize the arrest of any person for the recovery of any 
tax payable to the corporation, commissioner, committee, board, conn- 
cil or person having authority over a municipality under any enactment 
for the time being in force. : 

8. When this Act has been applied to aay local area which is un- 

ne der the administra:ion of the Governor-Gover- 
India of eriain pablic 00F-General in Connoil, bat which is not part 
demands arising beyond of British India, an arrear of land-Revenue ac- 
| sila ats cruing in that local area, or a sum recoverable 
as an arrear of land-revenue and payable to a Collector or other public 
officer or to # local authority in that loca’ area, may be redovered 
under this Act in British India. 


THE SCHEDULE. 





CERTIFICATE, 
(See Section 3, sub-section (1).) 

From 

The Collector of 
To 

Collector of 

Dated the of 18 
The sum of Re, is payable on account of by 
, eon of , resident of » who is believed (to be 

at ) (te have property consisting of at ) 


in your district. ‘ . 

Subject to the provisions of the Revenue Recovery Act 1890, the said 
gam. is recoverable by you as if it were an arrear of land-revenue which 
had accrued in your own district, and you are hereby desired so to recover 
it and to remit it to my office at a 

e ey 


en . Collector of 


ee oe 
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Third.—TIf a defendant against whom a snmmons may issue shall 
How the Collector isto abscond, or is not after diligent search :to be 
rays ap ai ibn te found, or shall shat himself up in his own, OF. 
to acknowledge the sum- in any house or building, or retire to any place, 
men so that the process cannot be served upon him, 
aud the peon shall return that on such account he has not been able 
to serve or execute the process.; or if he shall refuse to acknowledge — 
Notice to be affixed, the service of the summons, on return being 
containing what. made in the mode prescribed in the preceding 
clause, the Collector shall cause a writing in the language of the dis- 
trict toxbe struck up in some conspicuous part of his cutcherry, contain- 
ing a copy of the summons and a notice that if the party shall not ap- 
pear ona day to be specified (which shall not be less than fifteen days 
from the time that the notice may be fixed up), the Collector will pro- 
ceed without further notice to refer the cause, with the consent of the 
plaintiff, to be tried and determined by a punchayet of the district in 
which the disputed lands may be situated, without the appearance or 
answer of the defendant. 
The Collector shall likewise order a copy of the snmmons and 
Where the notice is to notice to be fixed up, with all practicable des- 
ba affixed. patch, on the onter door of the house in which 
the defendant may have usually dwelt, or in some conspicuous place 
in the village or other place in which he may have generally resided. 
The peon serving the sammons shall return the order, with an 
endorsement stating at what times and places 
the summons may have been fixed up. 
Fourth.—If the defendant shall appear by the time limited in 
Collector how to proceed the notice, the Collector shall proceed to in- 


Retnarn how to be made. 


if the defendant appear. vestigate the cause of his absence, or the 
Defendant liable to fine Circumstance of his refusal to sign the sum- 
for conternpt. mone, and, if it shall appear to the satisfac. 


Piclisckon Kaw to procsen tion of the Collector that the conduct of 
if such fine be not paid or the defendant has been contemptuous, he is 
peeOrny given. empowered to punish such contempt by im- 

posing a fine on the defendant, according to the circumstances o! the 
case, not exceeding ten Rupees ; and if such fine be not immedi- 
ately paid, or security given for the payment within a reasonable time, 
the Collector shall punish such defendant by committing him to the 
Zillah jail, or by keeping him in custody in the cutcherry or village 
choultry for a period not in any case exceeding fifteen days, or until 
the fine shall be paid. 


i hee ge read to soe Fifth.—On the appearance of the defend. | 
the plaintiff. Pere ant, if he shall appear according to the first 
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summons, or by the time limited in the notice, the Collector shall 
Collector how to proceed USE the plaint to be read over to the defend- 
on acquiescence in the ant in the presence of the plaintiff, and shall 
trath of the plaint. demand whether he admit or deny the truth of 
the complaint. If the defendant shall acquiesce in the truth of the com- 
plaint, the Collector shall record such acquies cence at the foot of the 
plaint, and require the defendant to attest the same with his signature 
in the presence of witnesses, not being servants of the Collector’s esta- 
blishment, who shall also attest the same, and the document shall ve 
countersigned by the Collector, who shall return the document to the 
complainant, together with an order to tbe Tabsildar or principaP Native 
Revenue Officer of the district, or Village Moonsif, to transfer the lands 
described in the plaint to the plaintiff ; or if the plaint include crops 
grown on such lands, to cause the crops or the value of them, to be re- 
stored to the plaintiff by the defendant; or ifthe plaint be for water, 
to order the water to bedistributed as ‘required in the plaint; and no 
other proceedings shall be necessary in the cause, 


Sivth.—If the defendant shall deny the truth of the plaint ; the 
Collector how to proceed Collevtor shall inquire of the parties whether 
onthe defendant denying they mutually consent to have the cause in- 
ahs tralniet eee vestigated and decided by a village puncha- 
Under what circumstan- J et ;and upon their agreeing in writing to 
cesa village punchayetto have the matter investigated and decided 
he aspembiods by the punchayet of any particular village, 
the Collector shall immediately forward the petition of plaint with an 
order to the Moonsif of that village to assr nble a punchayet without 
delay to investigate and determine the suit. 


Seventh.—If either the plaintiff or defendant shall object to the 
isiteeminy bocveterted reference of the cause to be tried and de- 

toa district punchayet at termined bya village punchayet, and either 
the requestof either party. of them shall desire in writing that it may 
be referred to be tried and decided by a district punchayet, the Col- 
lector, whether the other party agree to such reference or not, shall for- 
ward the plaint to the Moonsif of the district in which the disputed 
property may be situated, with an order, to assembie a punchayet within 
fifteen days from the receipt of such order, to investigate and deter- 
mine the suit. > | 

Eighth —Ltf neither of the parties shall atid to the reference . 
| the suit to a district punchayet, the snit sha 
| da vetarence Of the suit @ be dismissed, and the abs shall be at 
pe dias ieeet) _ hiberty to seek redress from the Zillah Court 
or any competent jurisdiction. 
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Note. Be 
A Deputy Collector {invested by a Collector with all the powers of a 
Covenanted Assistant or with the special power to determine claims ander | 
this Regulation is competent to refer cases for disposal to a District 
Muosif. The authority wust be delegated under seo, 3, Act VII of 1857.— 
4M.H.C, B, (App.) 1. | 
6. First.—The punchayets shall be assembled according to the 
Suiahapetashowte Ke rules prescribed for assembling village and 
assembled, and their pro- district punchayets, and their proceedings iu 
, ceedings how conducted. = caseg referred under this Regulation shall be 
i conducted according to the general rules enacted in Regulations V and 
‘VII, 1816, for their guidance, with the following qualifications. 
Second.—When only one of the parties shall appear before the 
weienountbarstate: us District Moonsif, the punchayet shall be formed 
formed on the challenge of upon the challenge of such party only, and shall 
[ge part: proceed to try the suit. 
Third.— When the decree has been framed and two copies of it 


“ pa ieee: prepared, it shall be read in the presence of 
cree, duly attested to be the parties, and the two copies shall be sealed 
forwarded to the Collector upina packet and delivered to the Moonsif, 
ie aaa who shall forward it to the Collector sealed as 
he received it. 

Fourth.— Decrees of the village and district punchayet in snits 
ee eee eee which may be referred to them by the Collector 
kto by Collectors under thig under this Regulation shall not be carried into 


Rer-alation not to be exe. . ti --med by t} 
Gated. aetill conliraed “by execution until confirmed by the Collector, ner 


the Collector. shall they be set aside for avy other cause 
r Dp sin what ee 
aR aaa rs gross partiality on the part of the pun 

Cc aye e 


%. The Collector shall detain the packet in the state in which he 
What forme to be obser. received it for twenty days ; and, if in that time 
ed by the Collector on- no charge of gross partiality shall be preferred 
eiving the packet. by either party against the punchayet, he shall 
bpen the packet and confirm the decision by affixing his seal and signa- 
are to each of the two copies, and he shall return them to the Mnons 
fif from whom be received them. 
8. First.—The Moonsif, on receiving the copies of the decree 
When the decree is to confirmed by the Collector, shall summon the 
be delivered to the parties. parties and deliver to each of them a copy of 
the decree. 
Second.—lf either the plaintiff or defendant shall fail to appear in 
erson ot by vakeel to receive a copy of the 
Releee ge ae or, havisg attended, shall refuse to 
be endorsed on it. receive a copy, the Moonsif shall cause to be 
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endorsed on the copy intended for such party such omission or refusal, 
and the date. The Moonsif shall attest.the same with his signature, 
which shall be witnessed by any two oredible witnesses. The copy so 
endorsed shall be deposited in the records of the District Mogusif, or 
the village kuroum, as the case may be, to be delivered to the party 
afterwards claiming it. 
9. Firet.—If either of the parties shall, within the prescribed 
Gclissiacnawiepeseel period of twenty days, charge the panoney es 
one charge of partiality With gross partiality, and if the partid’ity 
ogre proved to his satis- charged against the punchayet shall be esta- 
eee blished to the satisfaction of the Collector, he 
shall in every case, whatever the amount or value of the suit may be, 
submit his proceedings, with his opinion on the case, to the Oourt of 
Appeal, who, provided the charge be proved by such proceedings to 
their satisfaction, shall annul the decision, and the parties shall be at 
liberty to have recourse to another punchayet orto any other com- 
petent jurisdiction. 
Dectal Second.—-Provided, however, that where the 
ecision of a second a : 
punchayet in the same anit decision of a second punchayet shall agree with 
to be final if it agree with the decision of a former punchayet in the same 
a former de ‘ision. re 
Built, itshall be final. 
Third.—If the partiality charged against the panchayet shall not 
Oalinckok how tosueaeed be proved to the satisfaction of the Collector, 
on the partiality not being he shall confirm the decree as prescribed in 
proved, Section 7 of this Regulation, and shall levy 
a fine from the party making such groundless charge, not exceeding one 
hundred Rupees. 
10. Decrees of village and district parvhsyets, in cases referred to 
Decrees how to beexe- them under this Regulation, shall be carried 
cuted. into execution on the written application of 
the party in whose favor the decree may be given, by the Collector 
or by the Tahsildar or principal Native Revenue Officer of the district, 
by causing the boundary, when the suit relates to a disputed boundary, 
to be marked ont in the presence of the Village Moonsif and Kurnum 
and two or more of the principal inhabitants, and in all other cases by 
causing the land to be given up or the water to be distributed as pres- 
cribed by the decree. 
Suits under this Regula- 11. Suits instituted before the Collectors’ 
tion-exempt from stamp: under this Regulation shall be liable only to: 
rcOharie to whith they such churges as are specified in Regulation V, 
are liable. 1816, if decided by a village punchayet. 
12. [Repealed by Madras Act No. IT of 1869.) . 
13. A-copy of this Regulation shall be lodged with, and pre- 
Copy of this Regulation to served by, each village kurnum for the informa 


be lodged with the village tion of the village Mooneiffs. . 
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ACT No. XXVIII. OF 1860. 
As amended by Madras Act No, II of 1884. 
. Passep on tae 29Ta June 1860. 
An Act for the Establishment and maintenance of Boundary marks, and 
Sor facilitating the settlement of Boundary disputes 
in the Presidency of Fort St, George.* 

WHEnreas it is desirable, with a view to the better definition and 
security of landed property, the prevention of 
encroachments and disputes, and the identifi- 
og of lands assessed to, or exempted from, the public revenue in 
tthe Presidency of Fort St. George, that provision should be made for 
‘the establishment and maintenance of permanent marks to distinguish 
ithe boundaries of fields, holdings, estates and villages and for facilita- 
ting the settlement of boundary disputes and claims ; it is enacted as 
follows :— 


Preamble. 







Notes. 

This Act requires that the officer dealing with a boundary-dispute shall, 
in the case of a decision passed according to the award of the arbitrators, 
urnish the parties with a copy thereof before proceeding to mark out the boun- 
dary in accordance with such decision (Sec. 21) and in cases where the dis- 
pute is not referred to arbitration, shall record the decision and the grounds 
for arriving at it and after duly informing the parties of the same proceed 
to mark out the boundary (Sec. 25), If these provisions are observed, the 
‘parties will not be left in ignorance of the result of the investigation and 
there would be no necessity for any rule requiring judgments to be deliver. 
ed in the presence of the parties.—Board’s Pros., No. 1054, 23rd April, 1879, 
The provisions of this Act extend gonerally to European British sub- 
jects and natives of this country who come under the category of “owners” 
or “occupanta” of lands; or persons claiming to have “any right of interest 
in lands” or “any other person whose attendance may be considered as 
necessary” or “any other persou who shall wilfully make any false state- 
ments or shall wiifully refuse, or neglect when called upon to give any in- 
formation in his power, with respect to a boundary under inquiry,’ as used 

jp #+-  __..—Government Pleader’s opinion, January 1861, 


"J. [Repealed by Act No. XIV of 1870.] 
9. It shall be lawful within the said Presidency for a Collector of 
land revenue, or persvn exercising the powers 
Coll , &e, ' : 
Bandara “of ‘elie, ho. of Collector, or for avy Revenue Settlement’ 


and to require owners or Officer, and also for any other officer appoint- 


occupants to clear bound- 
ary line andformand main- ed by the Government for the purpose, when- 


tain boundary marks &c. ever he may be of opinion that such demarcas 
tion is necesaary for the prevention or adjustment of disputes (o¥for con- 


* This Act is declared to apply to the whole of the Madras Presidency except the . 
Scheduled Districts, Act XV of 1874. Extended to Coorg, 15th February 18665. 
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‘. dneting and perpetuating a survey or a settlement of land revenue), to 
‘. fix the boundaries of fields, holdings, estates or villages, and to require 
the owner or occupant of the field, holding ov estate, or the headman 
(by whatever name designated) of the village, to clear the oqundary 
line where overgrown with jungle, and also to set up, form and main- 
tain boundary marke of such materials, and in such uamber and 
manner, a8 may be determined by such officer under the direction of 
the Board of Revenue, or of the Director or Revenue Settlement, as the 
case may be, to be sufficient to distinguish the limits of the field, bo.d 
ing, estate or village. 


3. It shall farther be lawful for such Officer aforesaid to call upon 
the owners or occupants of lands about to be 
Collector to call upon dn 

owners or occupants to Surveyed, and also on all persons claiming to 

register and prodace title- have any rights or interests in auch Jands, to 

pore reereae register the rights and titles exercised or claim- 

ed by them in the lands, and to produce before him for inspection and 

registry all grants, title-deeds, and other documents connected with 
their claime. 


4. Any oconpant or owner of land or other person whose attend- 
jrenally for aa &c, ance may be considered necessary for the 
refusing or failing to at- purposes of this Act, who, on being sammoned 
making’ falae. “alanient, by such Officer a.oresaid, shall refuse or fail 
&e. to attend at the demarcation, measurement 
or assessment of his field, holding or estate or for the determining and 
marking the village boundary, or for the investigation and registry of 
his rights and claims in relation to such hold‘ng, estate or property, or 
for the investigation and determination of any boundary ; and any 
person who shall wilfully make any false statement, or shall wilfully 
refuse or neglect, when called upon, to give any iuformation in his 
power with respect toa boundary under enquiry, shall be liable, by 
order of such Officer aforesaid, toa fine not exceeding fifty Rupees 
to be levied by warrant under the hand of the Officer imposing it, in 
the same manner as & fine imposed by a Magistrate for a misdemean- 
our, and with a like alternative of imprisonment in default, as defined 
in Act II of 1839, 


A 


Note. 

The officer referred to in this section need;not be a Justice of the Peace 
or Magistrate, but should be a ‘Collector of Land Revenue, or person exer- 
cising the powers of a Collector,’’ or a “Revenue Settlement officer,” or any 
“other officer appointed by Government for the purpose,’—Government 
Pleader’s opinion, January 1861. 

5. # When a survey is in progress, notices shall be served on the 

Bervice of notice on persons owning or occupying the fields, hold- 
Corgera and con pants: inoa, estates, or villages concerned, requiring 
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them to olear the bouadaries, and to set up, form, or repair, or to tender 
‘gach aid and Inbour as may be necessary to form or repair onder the. 
'papervision of the Government officers, such boundary marke as may 
| be required, within a reasonable time ; and in the event of such persons: 
‘not being foand: in their village, the notice shall be posted in a cons- 
t picuous place in the village, which shall be held to be a anfficient ser- 
‘vice, notwithstanding it may afterwards appear that the owners or 
opants were not correctly named or designated in the said notice. 
6. In defanlt of the owners or occupants of the fields, holdings, 
In defanit ofcompliance, estates or villages complying with such re- 
Mficer may order erection qyigition, the said officer may give directions 
~x repair of necesssary ; ; 
arks atthe expense of for the erection and repair of the necessary 
he owners or occupants. bonndary-marks, the cost of which sball be 
pquitably apportioned on the fields, holdings, estates or villages whioh 
hey serve to distinguish, aud shall be charged to the persons posses- 
jing a right of ownership or occupancy in such fields, holdings, estates 
villages, in such manner as such officer aforesaid may consider just, 
and shall be levied in the same manner as arrears of land revenue. 
7. Whenver such owners or occupants of any fields, villages, hold. 
ings or estates, may generally signify their 
sacoatts psec "sree. Wish for the boundary-marks to be erected on 
ie of boundary-marks at the part of Government and the cost to be 
eir expense. : 
charged to them, or where, in arrangements 
or the demarcation of the general survey of a village, estate, talook or 
listrict, it may appear to such officer aforesaid to be desirable to under- 
ake the demarcation of‘lands under a uniform system by the officers of 
vernment, the officer aforesaid may proceed, without the previous 
Mic prescribed in Section 5, to the clearing of boundaries and the 
ection and repair of the boundary-marka, and may recover the cost of 
same, if unpaid, in the manner described in Section 6. 
8. Inthe case of unoccupied fields, and of extensive hills and 
In the case of unoccn- JuDgles in Government lands, the cost of 
pied fields, &c., cost to be marks for such fields, hills and jungles shall be 
~~"d to Government. = gharged to Government. 


9. Any person convicted before a Magistrate or person exercising 
_ Penalty for erasing, &e,, Magisterial powers of wilfully and without law 
‘marke—a portion of which ful excuse erasing, altering, removing or 
to be paid to informer. injuring any boundary-marks whatsoever, 
whether established under this Act or otherwise existing, or any survey 
or other marks, or any marks set up for the purpose of the investigation 
or adjudication of disputes by an officer of Government or any peraon. 
acting under his orders, shall be liable to a fine not exceeding fifty 
Rupees for each mark ao erased, removed, or injured, of whiob fine a 
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“portion not aesseding one-half may be uwarded to the informer, and 
the remainder shall be chargeable with the cost of restoring the mark; 
the fine to be levied in the mode prescribed above in Section.4 : Pro- 
vided always that a Magisterial..oniaer shall 
have power to impose a fine under this clause 
only to the amount to which he is competent to fine in misdemeanours 
under his general powers. Whenever it may not be possible to detect 

‘ | the person who erased, altered, remioved or in- 
osts how tobe recover- , 
ed when offender ia not jured such boundary or survey marks, the 
Known orunable topaythe  Qffcer as aforesaid{may give directions for the 
restoration or repair of the marks, and may 
order the cost thereof to be charged to the owners or occupants of the 
adjacent lands in such shares as may appear to him proper, or appor- 
tioned among the ryots of the village in proportion to their land asseas- 
ment, as he may consider just and equitable, the same to be levied in 
the manner prescribed above in Section 6. 
Note. 


The powers to fine, can be exercised only by “Sa Magistrate or person 
aa Nagisterial powers.’—Government Pleader’s letter, January 


Proviso, 


10. Ifthe parties interested in boundaries under dispute are 
Application for the ree desirous that the matter shall be referred to 
ference to arbitration. the final decision of one or more arbitrators, 
they may apply in writing to the Settlement or other Officer aforesaid, 
either in person or by their agents especially authorized on their be- 
half, and the Settlement or other officer aforesaid shall proceed to dis- 
pose of the case as. hereafter provided. 
11. Thearbitrator or arbitrators shall ba nominated by the parties 
Nomination and appoint- 39 such manner as may be agreed upon bet- 
ment of arbitrators. ween them. If the parties cannot agree with 
respect to the nomination of the arbitrator or arbitrators, or if the per- 
gon or persons nominated by them shall refuse to accept the arbitration 
and the parties are desirous that the nomination shall be made by the 
Settlement or other Officer aforesaid, such officer shall appoint the arbi- 
trator or arbitrators, * 
12. Where an equal number of arbitrators shall be appointed 
Mejority of arbitrators 0 each side, they shall collectively appoint 
to rule the decision. another arbitrator to Act with them, or inthe 
event of their not agreeing or tailing to appoint such further arbitrator 
he shall be appointed by the Settlement or other Officer aforesaid ; and 
in all matters the majority shall rule the decision. 
18. The Settlement or other Officer afore- 
said shall, by an order under his} signature, re-, 
‘fer tothe arbitrator or arbitrators the matters in dispute which he or | 


' Order of reference. 
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they may be required to determine, and shall fix such time ashe may 
thiok reasonable for the delivery of the award, the time so fized beizig. 
specified in the order. cs 
14. When a reforence is made to arbitration by an order of the 
Arbitrators to be fure Settlement or other officer, auch officer shall 
nisbed with iaformation. = fprnigh the arbitrators, or so for as may be in 
his power procure for them, avy information which his records or thoee 
of any public department may affurd connected with the subject of 
enquiry. He shall, on the application of the arbitrators, summon any 
witnesses whom the arbitrators may call for, and whom the parties may 
not be able to produce before them without 
such process,and require the person so sammon-* 
ed to bring and produce before them all such books, papers, deeda, 
“writings, maps and plans as they shall require. Persons so summoned 
“phall be subject to all the provisions of the laws in force regarding 
ersoos summoned as witnesses before the Collector when acting 
judicially. 
: 15. When the arbitrator or arbitrators shall not have been able to 
Extension of time for complete the award within the period specified 
makiog awards. ia the order, from the want of the necessary 
evidence or information, or other good and sufficient cause, the Settle- 
_ment or other Officer aforesaid may enlarge the period for the delivery 
of the award, if he shall think proper : Provided that an award shall not 
be liable to be set aside‘only by reason of its not having been completed 
»within the period allowed by the Settlement or such other officer afore - 
paid, unless the award shall have been mado after the isaue of an order 
‘by the Settlement or other officer aforesaid superseding the arbitration 
‘and revoking the institution of the esquiry. 
16. If, in any case of reference to arbitration by an order of the 
ee er eee Settlement or other Officer, the arbitrator or 
‘city, or refusalto act ns arbitrators shall die, or refuse, or become in- 


\cppntea pore to be capable to act, it shall be lawful for the Settle- 
Pent ee entre ment or other Officer to appoint a new arbi- 
trator or arbitrators in the place of the person or persons so dying, or 
refusing or becoming incapable to act. 
17. When av award in avy matter referred to arbitration sha ] 
Award how to be sub. %e made, it shall be submitted to the Settle: 
mitted to Settlement Off- ment or other Officer aforesaid ander the sig- 
ee nature of the person or persons by whom it 
may be made, together with all the proceedings, depositions and other 
records, or authenticated copies:thereof relating to the matter. 
18. The Settlement or other Officer 
Settlomen’ officer may may, on the application of either party, modify 


. 


Summoniog witnesses. 


on application modify or 
uu 150 


21. Ifthe Settlement or other Officer aforesaid shall not Bee, 
Boundary to be marked cause toremit the award or any of the mat-' 
out according toaward.  § terg referred to arbitration for re-consider- 
ation in the manner aforesaid, and if no ap~iication shall have been: 
made to set aside the award, orif the Setiiement or other officer as, 
aforesaid sball have refused such application, the Settlement or other’ 
Officer aforesaid shall proceed to pass a decision according to the award, 
and, after duly furnishing the parties with a copy thereof, he shall pro- 
ceed to mark ont the boundary in accordance therewith subject to the 
provisions contained in this Act. In every case the decision given ac- 
cording to the award shall be final. | 


Note. 

The appeal allowed by sec. 28 of the Madras Boundary Act, XXVIII 
of 1860, is one from a decision recorded in the presence of the parties and 
duly intimated to them es required by sec. 25 of the said Act. In 1883 a 
plaint, by way of appeal from a decision purporting to be passed under seo, 
25 of the Boundary Act, was presented to the Court of a District Munsiff 
and returned on the ground that the subject-matter of the suit was beyond 
the jurisdiction of the said Court, The plaint was then filed in the District 
Court more than two months after the date, when the decision of the Boun- 
dary Settlement officer was communicated to the parties:—Held, that sec, 14 
of the Limitation Act, 1877, applicd, and that the suit was not barred by 
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E:: The true construction of seo, 6 of the Limitation Act, 1877, is 







we as to the period of limitation, the other provisions of the Act are 
ble to cases governed by special and local laws of limitation. The 
ion by the Collector to pass a decision in accordance with an arbi- 
tor’s award and to furnish a copy to the parties as required by sec. 22 
he Boundary Act is fatal to the award. The power given by seo. 21 being 
idicial power, a Collector must exercise his independent judgment and 
uld not refer the award for acceptance to the Board of Revenue and 
vernment,nor should he adjudicate when, as agent to the Court of Wards, 
represents one of the rival claimants.—I. L. R., 12 Madr, 1, 

92. Where the claims and disputes relate to the occupancy of ryots 
eference to arbitration Of Zemindari aud proprietary lands, the con- 
laima and disputes re- gent in writing of tke Settlement or other 
ee gcioniey asa officer aforesaid on behalf of Goverument and 
of the Zemindars or Proprietors interested,shall 
necessary for referring the disposal of such claims and disputes to 
litration, and the question of the disputed extent of sach Zewindary 
ate shall be determined as between the Zemindar or Proprietor on 
3 part, and the Gioverument on the other, the Government being re- 


sented by the Collector, Settlement or other Officer aforesaid. 

93. The Settlement or other Officer aforesaid shall not be con- 
civiamieal-(O eee Mak sidered incompetent by virtue of his office to 
pmpetent to act as ar- undertake the daty of au arbitrator in cases in 

hitrator. which the conflicting parties may be desirous 
to nominate him as such. 


94. A certified copy of every decision passed in accordance with 

A certified copy of every theaward of arbitrators under this Act by snok 
Sea eich ak ugard Gus Officer aforesaid, shall be forwarded by him 
led in the Civil Court. to the Civil Court and be fled on its records, 
35. Where the conflicting parties may not signify their agreement 

» . to refer the dispute to the final decision of ar- 

rocedure when parties ; an 

lonot agree to refer to bitratore, or where any of the parties interest. 
bitration, &c. ed or concerned shall after due notice fail ty 
ittend for the investigation of the same, the Settlement or other Officer 
iforesaid shall proceed to investigate the claims, and, in the case of any 
garty failing to attend as aforesaid, shall make an ex parte investigation, 
ind after examination of the witnesses and documents shall record hig 
lecision, and the grounds for arriving at it, and after duly informing 
ihe parties of the same he shall proceed to mark out the requisite 
boundaries in accordance with the decision, which, subject to the reyi- 
sion of the authority to whom the said Officer is immediately subordinate, 
bhall be considered as the determination of all claims and disputes antil 
set aside by a formal decree of a Civil Court. An appeal shali lie to the 
Civil Courts from this decision by regular suit, provided it be prefe rre¢ 
within six calendar months from the passing of the same. Pruvided alac 
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that. it shall be lawfal for the Governor in Council, on jast and rea- 
oe | sonable cause for the same being shown, to 
fete extend the period for such appeal within such 
farther period, not exceeding one year from the date of the erder of. 
the Settlement or other officer or of the revising authority as may seem 
proper, and an order or endorgement under the signature of one of the 
Secretaries to Government sball be sufficient authority for the Civil 
Court to entertain such appeal beyond the limit above specified. 
Notes. 

The period of limitation for civil suit to set aside the decision of a 
settlement officer, prescribed in this section is to be computed from the date 
‘of such decision and not from the date of a decision by the authority to 
whieh such officer is subordinate, passed on revision. 

_ In the absence of a special provision applicable to special laws, the 
eneral rule that when limitation begins to run it continues to run, and 
its operation is not liable to be suspended either on Sundays or holidays 
a aunng the recess of the Court, is applicable.-—Mad, Jurist, May 1881, p. 

The proviso in this section gives a discretionary power to the Gover- 
ment of extending the time for appeal by suit at all times even after the 
expiry of he period limited.—I. L. R., 1 Madr. 192, 

A suit under this section to contest the award of a Settlement Officer 
falls within the terms of Article 17 (1) of Schedule II of the Court Fees 
Act.—4 Madr. 204. 

Under this section time will not begin to run until the date on which 
the decision is communicated to the parties.—6 Madr. 189 

As the Settlement Officer is required to take evidence before coming to 
& decision under this section, a decision based upon the report of a subor- 
dinate vitiates the whole proceedings and is ~ot binding on the parties.— 
6 Madr. 189. 

A suit by way of appeal against a decision of a Revenue Survey officer 
in 1876, under section 25 of the Madras Boundary Act, 1860, was dismissed 
on second appeal in 188] by the High Court, on ths ground that it was 
barred by limitation, inasmuch as the suit was instituted one day after the 
time prescribed by the said Aot. The plaintiff thereupon applied to the 
Governor in Council, under section 25 of the said Act, to extend the period 
so aa to allow the plaintiffs to bring a second suit. This application was. 
granted and the plaintiffs brought a second suit against the decision of the 
Revenue Survey officer :—Held, that the order of the Governor in Council 
was nog ulira vires, and that the second suit was not harred.—7 Madr. 280, 

See I. L. B., 12 Madr. 1, noted under sec. 21. 

26. The proceedings of Officers imposing charges or fines other 

Proceedings of officers than Magisterial, under Sections 4, 6,7 and 9 
imposing pbarges or fines. of this Aot, shall be recorded in writing, and 
vhal) be subject to revision by the authorities to whom such Officers 
shall be immediately subordiaate. An appeal ehall also lie to the Hoard 
of Revenue or.to the Director of Revenue Settlement, according to the 
authority to which the Officer imposing the charge or fine may be sub- 


ordinate. 
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27. All fines levied under this Act shall be carried. to the dreds: 


Porous aes aca except when otherwise pro- 


28. It shall be lawful for all officers of Sarvey and Assessment, 
| Officers empowered to Revenue Officers, or other persons appointed. 
ater and examine private by the Government for the purpose of investi- 
. gating, settling, or marking boundaries ‘of 
<ids, holdings, villages and estates, or measuring and assessing the 
aa and for all persons acting in aid and under orders of such Officers, 
sbenever it may be necegsary in the performance of their duty, to enter 
“amine or measure, without let or hindrance, all lands whatever, . 
“nether such lands be the property of Government or of private Come 
‘nies or individuals ; and such Officers aforesaid, as well as workman 
* other persons acting is aid of and under their orders, are hereby in. 
smnified for what they or any of them shall do under the provisions 
‘this Act. 

Note.—See I. L. B., 12 Madr. 1, noted under seo, 21. 


29. If any person shall obstruct, molest, or in any way interfere 
Danishment forobstrect- With any public servant conducting ‘the de- 
z Officers, &o. marcation,measurement or assessment of lands, 
‘ performing other duties provided for in this Act, such person shall 
‘ liable, on conviction before a Magistrate or person exercising Magis- 
‘ial powers, to a fine not exceeding fifty rupees, or, indefault, impri- 
inment not exceeding two months for the first offence, and for a re- 
jated offence to a fine not exceeding one hundred and fifty rupees, or 
,prisonment not exceeding six months. Provided however that a 
on Magisterial Officer shall have power to punish 
f under this clause, only to the extent to which 
»is empowered to punish in cases of ordinary misdemeanour under 
'& general powers. 


30. Itshall be lawful for the Governor in Council to invest any 
Jovernment may invest of the subordinates of the ordinary Revenue 
ae in the Establishments, or of the Settlement or Survey 
or Survey De- : 2 
“tment with powersun- Departments, with any portion of the pawers 
* this Act, conferred under this Act. 

31. Avy Deputy Director of Revenue Settlement, being s Sub- 
owers of Deputy Direo. Collector and Joint Magistrate, shall be com- 
s of Revenue Settle. petent to exercise within the district within 
sa which he shall be employed any of the powers 
linarily exercised by a Sub-Cellector and Joint Magistrate within . 
a charge : provided however that such Depaty Director shall only 
“ve cognizance of cases and: offences connected with the daties of the 
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Survey or the Settlement Department. In cases coming under Regu- 
lation 1X, 1822, of the Madras Code, tried before a Deputy Director 
under this section, the power of control and revision provided by clause 
8, section 8, Regulation V1I, 1828, of the same Code, shatisdeexerci- 
ved by the Director of Revenue Settlement. 
" Servants of the Survey 32. All servants of the Survey and Set- 
and Bettlement Depart- tlement Departments shall be subject to the 
eee oo ees ana VI, provisions of the said Regulations 1X, 1823,: 
1838. and VII, 1828, of the Madras Code, and those 
Regulations shall apply to the Survey and Settlement Departments in 
the same way as they apply to the ordinary Revenue Department. 


33.—( Repealed by Act XIV of 1870.) 





M. ACT No. II OF 1884. 
PassED ON THE 29TH APRIL 1884, 
An Act to make further provision for the maintenance of Boundary marks, 


Wa2eaas it is desirable that farther provisions should be made for . 
the maintenance of the permanent boundary 
marks laid down to distinguish the boundaries 
of fields, holdings, estates and villages within the Presidency of Fort 
St. George, and to amend Act XXVIII of 1860 in the manner here- 
inafter provided ; it is exacted as follows :— ‘ 


1. Every owner or occupier of land ghall be responsible for' 
Responsibility for the the repair and mr otenance of the boundary: 
mainvenunce of boundary marks of his holding and for any charges rea- 
marke sonably incurred on account of the same by 
the Revenue officers. 
Q. When the survey of any village of a district shall have been 
Charge to devolve on completed, the officer in charge of such survey 
Collector after survey shall report the completion thereof to the Qcl. 
pom platen: lector of the district, and thereupon the charge 
of the boundary marks of the holdings within auch village shall devolve 
upon the Collector of the district, and it shall be his daty to take mea- 
sures fur their maintenance and repair. 
3. Itaball be lawfal for the Collector or for any Revenue Settle- 
~ Gonstraction and repair ‘Ment officer, or for any person exercising the 
y marksof sur- powers of a Collector, to cause to be construc: 
vey numbers end villages. ted, replaced or repaired boundary marks ol 
villages or of lands comprised in survey numbers, whether cultivatec 
or uncultivated, and to assess all charges incurred thereby on the 
owners or occupiers having an interest in such lands or villages, 


Preamble. 
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4. Such Officer aforesaid may require owners or occupires to 
construct or repair their boundary marks, by 
on by notification ‘o con & notification, which shall be posted in the | 
ae repair boundary village choultry or other public place in the 
; village, to which the lands referred to may 
belong. 
Such notification shall direct the owners or occupires of lands 
omprised in survey numbers to construct or repair their boundary 
_arks within a reasonable time to be specified, and on their failure to 
omply with the requisition so made, the officer aforesaid shall cause 
ye boundary marks to be constructed or repaired. 
A general notification, issaed in the manner aforesaid, shall be 
Lig to be good and sufficient notice to every person having any in- 
‘est in any of the survey numbers mentioned in the notification. 


5. The expenses properly incurred in constructing and repairing 
‘ecovery of expenses the boundary marks under section 4 of this 
rred in the construce Act shall be recoverable in such proportions ag 
of boundary marks. the Collector or Revenue Settlement officer, 

* other person exercising the powers of a Collector, thinks fit from 

16 Owners or occupiers aforesaid. 

6. The Collector shall fix the dates within which each owner or 
occupier shall pay the proportion due by him 

elena pene a and shall notify the same in the village choul. 
rear of oo revenue for try or other public place in the village to 

a to eee which the lands referred to may belong, and 

an sum not so paid shall be deemed to be an arrear of land revenne 

ad be recoverable in the manner prescribed for the recovery of arrears 
- land revenue. 
_ % Whenever any sum is recovered faders section 6 of this Act 

Sqm paid by tenant may from any tenant of the Jand, for the main- 

. deducted from rent. tenance of the boundaries of which the re- 

very is made, he shall be entitled to deduct the amount so recovered 

om him from the rent payable by him to the owner or proprietor of — 

‘e@ said land. 

8. From all orders or decisions passed under sections 5 & 6 of 

K ppieat: this Act there shall be an appeal to the Board | 

of Revenue if such appeal is preferred within 
tee months from the date of the order or decision, exclusive of the 
ne neceasary to procure a copy of the same. 
* * # * 
7 10.‘ This Act shall be read with, and 
~onstraction of Act taken to be part of, Act XXVIII of 1860. 
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INAMS AND CONNECTED. QUESTIONS. 


INAMS. | ee 
M. ACT No. IV. OF 1862. 


Passed on THE 127TH Jung 1862. 


An Act to exempt enfranchised Inams from the operation of Regulation IV oy 
1881, and Acts XXXI of 1886 and XXIII of 1838, 


Waeneas, by Regulation IV of 1831 of the Madras Oode, and Act 
pisces XXXI of 1836 and XXIII of 1888, all here 
oT ditary and personal grants of Land Revenue 
in this Presidency are removed from the cognizance and process o. 
the Coarte of Civil Jariadiction, and the power of deciding on claims t¢ 
these tenures is reserved to the Government ; whereae, under the Inan 
rales sanctioned by Government, under date the 9th August 1859, th 
reversionnary rights of Government are surrendered to the Inamdar 
in consideration of an equivalent annual quit-rent, and the Inam lanc 
are thus enfranchised, and placed in the same position as other de. 
criptions of landed property, in regard to ‘heir fature succession an 
transmission ; it is hereby enacted as fol'ows :— 
Notes. 

The true intent of this Act is declared by Madras Act VIII of 1869. 

Regulation IV of 1831 and Acts XXXI of 1836 and XXIII of 18 


have been repealed by the “Pensions Act,” XXIII of 1871, and refe 
ences made in this Aut to them should be rs ad asif made to Act XXI 
of 1871, sections 4 and 6. 

1. All Inams of the classes described in Olause 2, section 2, F 

Regulation IV of 1881, gulation IV of 1881, which have been or sh 
and Acts XXXI of 1885 be enfranchised by the loam Commissior 
and XXIII of 1888 not ; : ; 
to apply to ecfranchised and converted into freeholds in perpetuity, 
Toame. into absolute freebolds in perpetuity, shall 
‘ exempted from the operation of Regulation IV of 1881, and of 4 
XXXI of 1886 and XXIII of 1838 of the Madras Code. 
Note. 

Nothing in sections 4 and 6 of the Pensions Act XXIII of 1871 . 

plies to the Inams referred to in this section. 


9. The title-deed isaued by the Inam Commissioner, or an 
Evidence of enfranchise- thenticated extract from the Register of 
ment, Commissioner or Collector, shall be deer 


sufficient proof of the enfranchisement of land previously held on Ir 
tenure. 





oo eS 
SERVICE INAMS. 
M. ACT No. IV. OF 1866. 


' PassgpD ON THE 24TH of Sspremper 1866. 


. det to exempt enfranchised Village or other Service Inams, whethe: 
Revenue or Police, from the operatton of Regulation VI of 1831. 


Waerras in the Madras Presidency certain Inams attached tc 
hereditary village or other offices in the Re- 
venue and Police Departments, the claims con 
sted with which are, under the provisions of Regulation VI of 1881. 
slusively adjudicable by the officers of Government in the Revenu. 
‘partment, have been, and may yet be, under sanction of Govern- 
mt, enfranchised from the condition of service and placed in the 
“36 position as other descriptions of landed property in regard tk 
vir fature succession and transmission ; It is hereby enacted ai 
ows :— 

J. All hereditary Village or other Service loams, falling hither: 
to exclusively under the cognizance of the 
preety or eich Officers of Government in the Revenue De- 
-ervice Inams. partment, under the provisions of Regulatior 

of 1831, which have been or sball be enfranchised from the con- 

ion of service by the [nam Commissioner, or other officer acting 
ler the sanction of Government, shall be exempt from the operation 
the aforesaid Regulation. 


2. The title-deed issued by the Iuam Commissioner or other 
svidence of enfranchise- Officer duly authorized, or an authenticatec 
nt. extract from the Register of the Commissioner 
other officer, shall be deemed sufficient proof of the enfranchise~ 
‘nt of the land previously held on service tenure. 


3. Provided that nothing in this Act shall be construed ag au- 
‘ct notto have retros. thorizing any Court of Civil Judicature tc 
sive effect. call into question decisions affecting any Ser- 
e Inams which may have been already passed by Revenue Officers 
ing under the provisions of Regulation VI of 1831, prior to the 
‘tanchisement of such Inama. 
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of Mosques, &o., and of. dingé,such as bridges, choultries, or chuttrame, 
other pablle. belldion d and other edifices, in the several Provinces 
ge, : . 
vested in the Board of dependent on the Presidency of Fort St. 
Revenue. George, is hereby vested in the Board of Re- 
venue. 
Notes. 


The duties vested in the Board of Revenne by this Regulation are 
transferred by Act XX of 1863 to trustees, managers, &., so for as the 
tuanagement of mosques and Hindu temples are concerned. 


There is nothing in this Regulation to prevent the Board of Revenue 
nee in favor of an individual the rights vested in them.—7 M, H. 
0 BM, —~— 
8. Itshall' be the doty of the Board of Revenne to take such 
' Whe Board to take mea- measures a8 may be necessary to ensute that 
sures for the dye appro- a] endowments made for the maintenange of 
priastion of sach endow- : cde 
ments and for the due re- establishments of the description above, men- 
pair of public edifices. tioned, are duly appropriated to the puirpos 
for which they were destained by the Government, or the individukals 
by whom such endowments were made. In like manner it shall be th 
duty of that Board to provide, with the sanction of Government, for’ 
the due repair and maintenance of all publio edifices which have been 
erected at the expense either of the former or present Government, o7:| 
of individuals, and which either are, or can be, rendered conducive to: 
the convenience of the community. \ 
4, In those case s ,however, in which any of the buildings speci 
edin the preceding section have fallen to de 










Building fallen to decay, . : 
not calculated to be Cay, and cannot be conveniently repaired, o 
useful * ~ how t© re not calculated, if repaired, io afford any 
perce material accommodation to the public, the 


Board of Revenue shall eubmit to Goverument their opinion as to th 
most expedient mode of disposing of such buildings ; and they shall 
sold on the public account, or otherwise disposed of, as the Governor 
ia Council may determine. 
| §. Under the foregoing rules, it will be incumbent on the Boar 
The Boerd to prevent Of Revenue to prevent any endowments i 
endowments in land or Jand or money, which have been granted for 
ee ee a pemisied Us the support of establishments of the above des- 
individuals to private uses. cription, or any public edifices, from being con- 
werted to the private use of individuals, or otherwise misappropriated. 
G. The general superintendence of all eschents is likewise, here§ 
ae superintea- by vested in the Board of Revenue, who will, 
isa pepe vested through the channel hereafter mentioned, in- 
. inthe Beard cf Bevepue. form themselves fully of all property of that 


a description, and submit to Government their opinion as to the most 


a 
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expedient mode of disposing thereof, and the sanie shall be sold on: the. 


a 
' 
J 


aes 


hp 


4 


4 
. 
* 


public account, or otherwise disposed of, as the Governor in Council may ee 


determine. Me 
Notes. arate 


Before the enactment of this Regulation the Courts had jurisdiction, to’ 


remove fraudulent managers of religious endowments.—? M. H.C. B,,117. «.. 


The abandonment of a charitable endowment and the consequent stop- 7 


page of payment renders it an escheat. 


a 


> 


way 


: 
" 


7. To enable the Board of Revenue the better to carry into effect ‘ 


Local agents to be ap- the duties entrusted to them by thia Regu- 

aye tes ston lation, local agents shall be appointed in each 
the duties hereby entrost- Zillah, subject to the authority, control and 
ad to them. orders of that Board. 

8. The Collector of the sillah sball be ex-officio one of those 

mie: ieciesitetch Abs agents, and the Governor in Couneii, when he 

sillah to be ex-officio an deems it necessary, may appoint any other 

agent, with such others as) pnblic officer or officers from the civil, military 

may Delceemen ene or medical branch of the service, to act in cone 
janction with him. 

9. Under the provisions of the present Regulation, it will be the 

Buch agents to ascertain duty of the local agents to obtain full inform- 
particulars of all en- ation from the public records, and by personal 
Prien, pe ey he. inquiries, respecting all endowments, establish- 
Board of Revence. ments and buildings of the natare of those 
before described, and respecting all escheate, and to report to the 
rdof Revenue any instance in which they may have reason to 
lieve that lands or buildings, or the rent or revenues derived from 
ands, are unduly appropriated, being in all cases careful not to in- 
ringe any private rights, or to occasion unnecessary trouble or vexation 
0 individuals. 

10. The said local agents shall farther ascertain and report to 
| . the Board of Revenue the names of the pre- 
Pi echo he Masso 0 sent trustees, managers or superintendents of 
of the Laas paar or the several institutions, foundations or esta- 

aanaed SG What lad blishments above described, together with 


ions and by what au- 
thority appointed. other particulars respecting them,and by whom 


and under what authority they have been appointed or elected, and | 

whether in conformity to the special provisions of the original endow- 
ment and appropriation by the founder, or under avy general rules or 
Pratine applicable to such institations and foundations. aa 
- . Note. ; 


According to Mabomedsn law, 8 woman may manage the temporst' 
affairs of a mosque but not the spiritual affairs connected with if, the nian 


agement of the latter requiring pecaliar personal qualifications.—4 M. Hi, 
. R., 28. 
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“$1. ‘ The local agents shall also report to the Board of Revenue all 
3 : vacancies and casualties which may occur, with 
the Boatd of Mereece al full information of all circumstances, to enable 
eweragaedl bed Se errrarsin that Board of judge of the pretensions of the 
information, as tothe pre- person or persons claiming the trust, particu- 
tensions of claimants. = Jarly whether the succession has been hereto- 
fore by inheritance in the line of descent, or whether the successor has 
been in former instances elected, and by whom, or whether he has 
been nominated by the founder, or his heir or representative, or by 
any other individual patron of the foundation or by any officer or rep- 
resentative of Government, ordirectly by the Government itself. 
| Note. 


. Lands granted for the endowment of a Khatil (office of preacher) or 
other religious office cannot be claimed by right of inheritance. Where 
such a grant has been made, the members of the grantee’s family have no 
right at his death to a division amongst them of income derivable from 
the Jand. The right to the income of such land is inseparable from the office 
for the support of which the land was granted,—2 M. H.C. R., 19. 

12- In those cases iu which the nomination has usually rested 
Tis agente recommend with the Government, or with a public officer, 
fit persons for the confirm- or in which no private person may be com- 
teil eee eats “i petent and entitled to make sufficient pro- 
right of nomination apper- vision for the succession to the trust and man- 
tains to Government. agement, it will be the further duty of the 
- local agents to propose, for the approval and confirmation of the Boarc 
of Revenue, a person or persons for the charge of trustee, manager or; 
superintendent, strictly attending to the ,ualifications of the person or 
persons selected, and to any special provisions of the original endow- 
ments and foundation, and to the general rules or the known usages 
of the country applicable to such cases. 
| Note. , 
Where an endowment was taken charge of by Government in 1839 
under the provisions of this Regulation and in 1859 restored to the person 
whom they considered the hereditary trustee, it was held that he was not 
thereby appointed manager under this section and was liable to the oust- 
ed at the suit of one who proved a better title —7 M. H. C. B., 306. 
13. On the receipt of the report and information required by 


The Board’ to appcint the preceding clause, the Board of Revenue 


auch bersoas, or makesuch Shall either appoint the person or persons 
steer pleased hie nominated for their approval, or shall make 


with reference tothe con. such other provision for the trust, manege- 
@ition of the endowment. = rent, or superintendence, asmay to them seem 
right and fit, with reference to the nature and conditions of the endow- 
ment, having previously called for any further information from the 
“Jooal agents that may appear to them to be requisite. | 
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14. Nothing contained in this Regulation shall be congiened to." 


| Individualsdee ming - 


;themselves injared by any 
‘orders under thie 
Regolation not precluded 
from suing for recovery of 
itheir righte, or for dam- 

#,in the manoer pres- 

bed in the Regulations. 


preclude any individual who may conceive’: 
that he bas just grounds of complaint on ‘ao- © 


count of any orders which may be passed by’ 
any of the before-mentioned anthorities with : | 


respect to the appropriation of any lande or - 


buildings, or of any rents or revenues from 


lands, of the nature of those before described, from suing in the mode _ 


pnd form prescribed by the Regulations where Government or public 
fficers are parties ; or under the general provisions of the Regulations, 


Rf the suit be brought against a competitor or other private person, for 


the recovery thereof in the regular course of law, or for compensation 
in damages for any loss or injury supposed to have been undoly -sus- 


tained by him. 


Note. 


This section is not intended to limit the jurisdiction of the Gourts to 
the cases contemplated in it, but rather to provide against the finality of 
erroneous orders that may bo passed by the Board of Revenue under the 
Regulation.—7 M. H. C. R., 117. 


15. It is to be clearly understood, that the object of the present 


The object of this Regu- 
lation ie solely to provide 
forthe due appropriation 

endowments granted or 

ildings erected for pub- 


© purposes. 


Regulation is solely to provide for the due ap- 
propriationof lands or other endowments grant- 
ed for public purposes agreeably to the intent 
of the grantor, and not to resume any part of 
them, or of their produce, for the benefit of 


overnment. In like manner it is fully intended that all buildings ereot- 
a by any former or the present Government, or by individuals, for the 
sonvenience of the public, should be exclusively appropriated to that 
yurpose, with the exception of such as have fallen to decay and cannot 
‘e conveniently repaired, or which can no longer contribute to the ac- 
jcommodation of the community. 


Note. 


A suit by the grantees to contest the right of the Government to 
resume an inam granted for tho support of achattram and for feeding 
brahmins is cognizable by the Civil Courts,— I. L. R., 6 Madr. 361. 


16. The legislative provisions now in force, or which may here. 


Native servants, trus. 
tees, managers or superin- 
tendente, guilty of fraud 
or embesslement, how to 
be punished. 


after be enacted, for the punishment of frand 
or embezzlement in the native servants of 
Government employed under Collector in the 


Department of land-Revenae, shall be held ap- a 


plicable toall native servants, and to all trustees, managers or superin. 
endents employed io, or charged with, the settlement, custody or ap- 
oropriation of the revenues, funds, or cther property of the public ine 


iitutions referred to in this Regulation. es 


ne “paete 1°: 
RELIGIO US ENDO OWMENTS 
ACT No. XX. OF 1863. 


Passep on THE 10TH Marca 1868. 


_ An Act to enable the Government to divest itself of the management of 
Religious Hndowments. 


Warsreas it is expedient to relieve the Boards of Revenue, and th 
Local Agents in the Presidency of Fort William 
in Bengul, and the Presidency of Fort St. 
George, from the daties imposed on them by Regulation XIX of 1810 . 
of the Bengal Code (for the due appropriation of the rents and produce of 
lands granted for.the support of Mosques, Hindoo Temples, Oolleges, and 
other purposes ; for the maintenance and repair of Bridges, Sarats, Kat 
tras, and other public buildings ; and for the custody and disposal of Nasul 
property or Hecheats), and Regulation VII of 1817 of the Madras Code 
( for the due appropriation of the rents and produce of lands granted 
for the support of the Mosques, Hindoo Temples, and Colleges, or other 
public purpeses ; for the maintenance and repair of Bridges, Choultries, or 
Chuttrams and other public buildings ; and for the custody and disposal 
of Escheats), eo far as those duties embrace the superintendence of 
lands granted for the support of Mosques or Hindoo temples, and for 
other religious uses ; the appropriation of endowments made for the 
maintenance of such religious establishments ; the repair and preser- 
vation of buildings connected therewith, and the appointment of trus- 
tees or managers thereof ; or involve any conr ection with the manage- 
ment of such religious establishments : It is enacted as follows :— 


1. [Repealed by Act XIV of 1870.]} 


2. lua this Act words importing the singular number sball include 
Interpretation clause. the plural, and words importing the plaral 
amber. number shall include the singular : 


Words importing the masculine gender 
shall include females : 

The words “ Civil Court” and “Court” shall mean the principal 

“ Otyi Court” ana Court of Original Civil Jurisdiction in the 

*Oonrt District in which the mosque, temple, or reli- 

‘gious ‘eatablishment i is situate, relating to which, or to the endowment 

whereof, any suit shall be instituted or application made under the pro- 
visions of this Act. 


provision re esc 3. In the case of every mosque, temple, 


ing moeques, or other religions establishment to which the 
provisions of of either of the Regulations specified in “the preamble to this 


_ Preamble. 
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‘Act”* are applicable, and the nomination of the trustee, manager, Or. 
superintendent thereof, at the time of the passing of this Act, is veated | 
in, or may be exercised by, the Government or any public officer, or 
in which the nomination of such trustee, manager, or superintendent | 
shall be subject to the confirmation of the Government or any public 
officer, the Local Government shall, as soon as possible after the pass 
sing of this Act, make special provision as hereinafter provided. 


Notes. — 

Suit by tho members of a temple committee appointed under Act XX 

of 1863 against one claiming to be the hereditary trustee of aHindu temple 
for possession of certain temple property, for a declaration of their right to 
receive certain annual dues and for s perpetual injunction restraining de- 
fendant from interfering which those dues :—Held, the burden of proving 
that the temple was of the class mentioned in sec, 3 of Act XX of 1863 lay 
on the plaintiffs. On its appearing that the defendants’ ancestor was not 
the founder of the temple but wasappointed trustee by the Government, as 
also his successors were in the office of trustee, of whom al] were not mem- 
bers of his family :— Held, (1) the plaintiffs were entitled to a decree de- 
claring the temple in dispute to be of the class mentioned in Act XX of 
1863, sec.:3, and as such, subject to their jurisdiction ; (2) the plaintiffs 
were not entitled under Act XX of 1863, seca. 4, 11 and 12, to be put in 
aera of the property of the temple nor in receipt of its Income,—I 


R., 12 Madr. 366. 


Suit by certain Dikshadars or hereditary trustees of the Chitambaram 
temple against others of the Dikshadars praying for their removal from 
office and for a money decree alleging that they had been jointly guilty of 
misconduct in respect of temple property in their custody and had obstruo- 
ted the repsir of certain shrines. The District Judge passed a decree sus- 
pending some of the defendants from the office of trustee and the right of 
puja for a period which was not defined, he also passed a decree for the 
money claimed :—Held, (1) that the suit was not had for misjoinder of 
causes of action ; (2) that the operation of Act XX of 1863 was not ex- 
cluded by the admission that the trusteeship was hereditary in certain 
families ;(3) that the District Judge had jurisdiction under Act XX of 1863 
to deprive the defendants of the right of puja. Held further on the evidence, 
thai the defendants merited the punishment which had been inflicted on 
them. Decreed that the suspension of the defendants be withdrawn on the 
te:ms that they file an undertaking with two sureties that they would 
restore certain property belonging to the temple now miasing, and that 
the ../yuld duly conform to the decision of the majority of Dikshadars as 
to the 1:anagement of temple affairs, &c,—14 Madr. 103, | 


See 3 M. H. C. R., 334 und 338, noted under sec. 7; 5M. H.C. R., 384, 
noted uuder sec, 4, | 
4. In the case of every such mosque, temple, or other religious 
cies 1s. Aianiees: establishment which, at the time of the pass- 
., Of trast property in ing of thie Act, shall be under the management 
charge of Revenue Board. of any trustee, manager, or superintendent, 
whose nomination shall not vest in, nor be exercised by, nor be subjext — 


ae ee 
* In seo. 8 the words quoted have been substitated for the word and figure 
* gection.I,” by Act XII. of 7o™ 
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'- ta. the confirmation of, the Government or any public officer, the Local 
“Government shall, as soon as possible after the passing of this Act, 
 trausfer to such trastee, manager, or superintendent all the Jandéd or 
other property which, at the time of the passing of this Act, sahsfl be 
ander the superintendence or in the possession of the Board of Reve- 
aue, or any local agent, and belonging to such mosque, temple, or other 
-feligious establishment, except such property as is hereinafter pro- 
vided ; 
and the powers and responsibilities of the Board of Revenue and 
‘Cessation of Board’s the local agents, in respect to such mosque, 
‘Powers astoasuch property temple, or other religious establishment, and 
to all land and other property so transferred, except as regards acts 
done-and liabilities incurred by the said Board of Revenue or any local 
agent previous to sach transfer, shall cease and determine. 
Notes. 

The.owner of a private mutt who had been dispossessed by the Collec- 
tor under Regulation VII of 1817 for misconduct acquired an immediate 
right to the restoration of the property on the passing of this Act, as the 
endowment fe under this section and not under section 3.—5 M. H.C. R., 
834. 


See I, 'L.'B., 12 Madr. 366 and 14 Madr, 103, noted: under sec, 3. 


5. Whenever from any cause a vacancy shall occur in the office 
Pecoeduve e nisin cb ale: of any trustee, manager, or superintendent to 
pute as to tight of succese whom any property shall have been transfer- 
won to vacated trastee- od ander the last preceding section, and any 
abe Os dispute shall arise raspecticg the right of 
succession to such office, it shall be lawful .or any person interested 
in the mosque, temple, or religious establishment to which such pro- 
perty shall belong, or ia the performance of worship or of the service 
thereof, or the trusts relating thereto, to apply to the Civil Coart to 
eppoiat a maiager of such mosque, temple, or other religions esta- 
bhishment ; and thereupon such Oourt may appoint such manager to 
act antil some other person shall by suit have established his right of 
succession to such office. 
The manager 80 appointed by the Civil Court shall have and shall 
Powers of managersap- exercise all the powers which, under this or 
pointed by Court, any other Act, the former trustee, manager, or 
gaperintendent in whose place such manager is appointed by the Court 
had or could exercise, in relation to such mosque, temple, or religious 
establishment or the property belonging thereto. 


Notes. 
: Ana lies under sec. 647 of the Code of Civil Procedure sgainst 
an order of a District Court ander this section.—I. L. B., 4 Mad r. 295. 
The District Courts have no power to appoint trustees under this section 
"pen a yacancy occurring in the office of trustee, unless property has been 
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actually tranaferred to the former trustee by the Revenue Board uhdér tha’ 
provisious of the preceding section.—3 Madr. 401. PE etre Be 
Where the founder of an endowment had vested in a certain--family: 
the management of his endowment, each member of the family succeeds to: 
tbe management uuaffeuted by any rules of limitation affecting his pre« 
decessors.—7 Bom. 188. 


6. The rights, powers and responsibilities of every trastee, man- | 
Powers of trustees, &c,, ager, or superintendent, to whom the land 
eppointed by Court, and other property.of any mosque, temple, 
or other religious establishment is transferred in the manner prescrib- 
ed-in sec. 4 of this Act, as wellas the conditions of their appoint- 
ment, election and removal, shall be the same as if this Act bad not 
been passed, except in respect of the liability to be sued under this Act, 
and except in respect of the authority of the Board of Revenue and 
local agents, given by the Regulations hereby repealed, over such 
mosque, temple, or religious establishment, and over such trustee, 
manager or superintendent, which authority is hereby determined and 
repealed. 

All the powers which might be exercised by any Board or local 
agent for the recovery of the rent of land or other property tranaferred, 
under the said section 4 of this Act may, from the date of such trauafer, 
be exercised by any trustee, manager or superintendent, to whom such 
transfer is made, 

Notes. 

In a suit for possession by partition, the plaint stated that the common 
ancestor of the plaintiff and the defendant and his five sons acquired certain 
properties ; that, on the death of the ancestor, his five sons separated ay 
themselves, and each took a certain share of land for bis on expenses, an 
the remaining portion of the lands they held in tjmalee among themselves ; 
that one of them be:.me the manager of this portion of the lands, made 
the collections of the rents, and from the profits thereof paid the ex- : 
peuses of the Rash, Dole, eto., festivals and the worship of the Debéa, —all 
of which were alleged to be patrimonial, and divided the balance. The 
defence substantially was, that the whole of the tjmalee land was the 
prom ety of the idol. It was found in the lower Court that a certain portion 
.of the land was debutter and not partible,and a decree was made for esha rens 

. the remainder, Held on appeal, that as it was not shown that 6 latter 
forticn of the property had been transferred from the family and dedicat. 
ed *y the ido a partition of it should be made, but subject to a trust in 
favet of the idol,—I. L. R,, 4 Cal. 56. 

Seligious endowments are not alienable, though the annual revenues 
of auch endowments, as distinguished from the corpus, may, for po 
essential to the temple or other institution endowed, be occasionally pled- 
ged, viz., for the proper expenses of keeping up the religious worship, re- 
pairing the temples or other possessions of the idol, defending hostile 

itigious attacks, aud other like objects. The power, however, to incur 
auch debts must be measured by the existing necessity for incurring them, 
(7 M. H. 0. B., 210 approved).—5 Bom. 393 
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‘A Hinds religious endowment cannot be sold or permanently alienated 
though its income may be temporarily pledged for necessary purposes, such 
as the repair, &c., of the temple.—6 Bom. 546. See 5 Bom. 393, noted above. 


7. Iwall cases described in section 8 of this Act the local Govern- 
Appointment of com- ment shall once for all, appoint one or more 
mittecs. Committees in every Division or District to 
take the place, and to exercise the powers of the Board of Revenue 


and the local agents under the Regulations hereby repealed. 

Sach Committee shall consist of three or more persons, and shall 
perform all the duties imposed on such Board and local agents, except 
in respect of any property which is specially provided for under sec. 


21 of this Act. 
Notes. 

A Committee appointed under the Act have power to dismiss the 
Trastees or Superintendents of temples without having recourse to a Civil 
suit, but such power can only be exercised on good and sufficient grounds.— 
3M. H.C. B., 334 and 838. 

The Committee duly appointed under this Act are entitled to maintain 
a suit in the District Court without having obtained the leave of the Court 
to bring tiie suit as well when the object of the suit is to establish their 
right of control under section 3 of the Act as when it is sought to enforce 
such control against the officers of the temple subordinate to them.—4 M, 
H, 0. B., 404. 

The dismissal of a trustee of a pagoda by three out of six members of a 
Committee appoiuted under this Act, the other three refusing to sign the 
order of dismissal, is invalid. There must be at least a majority of the 
Committee assenting to the dismissal.—4 M, H. O. R., 443. 

The appointment of a permanent Dharmakarta of a temple in 1842 and 
the withdrawal of Government interference ‘. a bar to the jurisdiction of 
the Committee appointed under this Act.—7 M. H.C. B., 77 

Committees are appointed once for all by Government and they have no 
power to fill up vacancies.—G. O. (J. D.), 18th September 1880, No. 2,275. 


Tho plaintiff, who had been appointed in 1886 by the Sub-Collector to 
be dharmakarta of a Hindu temple, for which no committee had been ap- 
pointed under Religious Endowments Act, sec. 7, sued in 1886 to recover 

ion of land demised to the defendant on a perpetual lease in or about 
1686 by @ previous dharmakaria, who died in 1885:—Held, (1) that Regu- 
i IT of 1817 having been repealed as regards Hindu temples by Act 
XX of 1863, the appointment by the Sub-Collector gave the plaintiff no right 
to sue: accordingly it was necessary to determine the question whether he 
had such right apart from that appointment; (2) that if the above questions 
were euswered in the affirmative, the plaintiff, since he did not derive title 
through his predecessor in office {the grantor of the lease), would be entitled 
to digaffirm his acts ; (3) that the period of limitation ran not from the date 
of the lease, but from the date of the accession of the plaintiff to his office, 
—I, L. B., 13 Madr. 277. 


For Temple Committee Rules, see B.S, O. No. 142. 
ualifications of member 8. The members of the said Committee 
of Committee. shall be appointed from among persons pro- 


ow 
we - 
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‘sing the religion for the purposes of which the mosque, temple;: ~ 
ther religious establishment was founded or is now maintained, sed 
‘ pecordance, so for as can be ascertained, with the gereral wishes. 
: those who are interested in the maintenance of such mosque, tem- 
‘e, or other religious establishment. 

The appointment of the Committee shall be notified in the Official 
‘azette. . 
Ia order to ascertain the general wishes of such persons in res- 
sot of such appointment, tha local Government may cause an eleotion 
» be held under such Rules (not inconsistent with the provisions of 
tia Act) as shall be framed by such local Government. 


Note. 
A member of a Committee of a témple a under rae section 
.n retire from his office of his own will,—I. L, R., 6 Madr. 114, 


9. Every member of a Committee ae as above shall hold 
his office for life, unless removed for miscon- 
duct or unfitness ; 
and no such member shall be removed except by an order of the 
‘vil Court as hereinafter provided. 
10. Whenever any vacancy shall occur among the members of a 
se Committe appointed as above, a new member 
Speranet oe Onerare shall be elected to fil] the vacaucy by the per. 
sons interested as above provided. 

The remaining members of the Committee shall, as soon as possible, 
ve public notice of euch vacancy, and shall fix a day, which shall not 
3 later than three months from the date of such vacancy, for an elec- 
20 of a uew momber by the persons iuterested as above provided, 
ader rules for elections which shall be framed by the local Govern- 
ent; 

aud whoever shall be then elected, under the said rules, shall be 
member of the Committe to fill such vacancy. 

| If any vacancy as aforesaid shall not be filled up by auch election 
pforesaid within three months after it has occrrued, the Civil Court, 

“the application of any person whatever, may appoint a person to 6il 
6 vaciucy, or may order that the vacancy be forhwith filled up by 
@ remaining members of the Committee, with which order it shall 
en be the duty of such remaining members to comply ; and, if this 
Jer be not complied with, the Civil Court may appoint a member 

fill the suid vacancy. 


Tenure of office. 


Note. 
It is not to be assumed that there is a right of appeal in every meter 
1ich comes under the consideration of a Judge; such right must be gi 
"the enacted Jaw, or equivalent authority. The High Court has no st 
xéion to hear an appeal from the order of a District Judge made by him 
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appointing a member to fill a vacancy iu a committee. Neither that Act, 
nor the general law, gives any right of appeal, which therafore does vot.gziat, 
from such an order. In a vaase which a Jadge is competent .o try, if 


he 


the parties withoat objection joim issue and go to trial upon the meri€B, the 


defendant caunot subsqaently dispute his jurisdiction upon the ground of 


irregularities, which, if objected to at the proper time, might have led to 
the dismissal of the suit. But when the Judge has no jurisdiction over the 
eubject-matter of a suit, the parties cannot by their mutual consent convert 
it iato @ proper judicial ae Ledgard v. Bull, L. B., 141. A, 134, referr- 
. B., 11 Madr. 26. 3 
11. No member of a Committee appointed under thia Act shall 
“Wo member of Commi. 0¢ capable of being, or shall act, also asa 
teeto bo trustee, do, of trustee, manager, or superintendent of the 


maoegess mosque, temple, or other religious establish- 
ment for the management of which such Committee shall have been 
appointed. 


Note.—See. I. L, R., 12 Madr. 366, noted under sec. 3. 
12. Immediately on the appointment of a Committe as above 
On appoin: ment of Com- provided, for the superintendence of any such 

mittee, Board and local mosque,temple, or religious establishment, and 
agente totransfer propertys foe the management of its affairs, the Board 
of Revenue, or the local agents acting uncer the authority of the said 
Board, shall transfer to such committee all landed or other property 
which at the time of appointment shall be under the superintendence, 
or in the possession, of the said Board or local agents, and belonging 
to the said religions establishment, except as-is hereinafter provided 
for ; 

and thereupon the powers and responsibilities of the Board and 
the local agents, in respect to such mosque, temple, or religious esta- 
blishment, and to all land and other property so transferred, except as 
above, and except as regards acts done and liabilities inourred by the 
said Board or agents previous to such transfer, shall cease and deter- 
mine. 


All the powers which might be exercised by any Board or local 
agent for the recovery of the rent of land or other property tranafer- 
red uuder this seotton may, from the date of such transfer, be exer- 
cised by euch Committee to whom such transfer is made. 

Note.—See I, L. R., 12 Madr. 366, noted under sec. 3. 

13. Itshall be the duty of every trustee, manager, and super 

Daty of trustee, cc. as iwtendent of a mosqae, temple, or religion: 
to accounts. establishment to which the provisions of thi: 
Act shall apply, to keep regulnr accounts of his receipts and dis- 
buarsements, in reapect of the endowments and expenses of such mosque. 
temple, or other religious establishment ; 
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and it shall be the duty of every Commities of management, ap-: 

ointed or activg under the authority of this Act, torequire from every 

rastee, manager and superintendent of snch mosque, temple, or other, 

pligions establishment, the production of such regular accounts of suek. 

aceipts and disbursements ut least ouce in every year ; and every such: 

‘omunittee of management shall themselves keep such accounts thereof. 
Note. . 

A Committee appointed under this Act have no right to call for accounts 
‘om trustee of temples which are within section 4 of the Act,—5 M, H. 0. 
+, 48 and 53. 

14 Any person or persons interested in any mosque, temple, or. 
Pateen:- istarsated Sony religious establishment, or in the performance 
ngly sue incase of breach Of the worship or of the service thereof, or, 
f trast, &c. the trusts relating thereto, may, without join- 
ig as plaintiff any of thoth er persons interested therein, ane before 
he Civil Court the trustee, manager, or superintendent of such mosque, 
emple or religious establishment, or the member of any Committee ap- 
ointed ander this Act, for any misfeasance, breach of trust, or neglect 
f duty, committed by such trustee, manager, superintendent, or mem: 
er of such committee, in respect of the tracts vested in, or confided 
o, them respectively ; 


and the Civil Court may direct the specific performance of any 
ot by sach trustee, manager, superintendent, or member of a. Com- 
nittee, and may decree dawayges and costs against such trustee, man- 
Ger, superintendent, or member of a Committee, and may alao direct 
he removal of such trustee, mansger, superintendent, or member of a 
ommittee, 

Notes. 

Where property bas been devoted exclusively to religious and chari- 
able purposes, the determination of the question of succession dependa upon 
he rules which the founder of the endowment may have established, whether 
Sch roles are defined by writing or are to be inferred from evidence of 
wage.—8 M, HO. O. B., 63 
% . Where so far asthe will of the founder can be ascertained from the 
sage of former days, it seemed to authorize a mode of succession originat- 
4g in an appointment by the incumbent of a successor, the Court would 
jot ve authorized to find in favor of any rule of succession by primogeniture, 
Ylely from the circumstance that the persons appointed were usually the | 
idest sons.—8 M, H.C. R., 63. 

There is nothing in the Act to oust the jurisdiction of the etal 
gta suite to establish a right to sbare iu ‘eu anagement.—3 M. H, 
. B., | 
Preliminary leave or authority of the Court is needed only when charg- 
ag the trustees, managers or committees with miafeasance, malversation 

if the temple property or neglect of duty.—Jb:d. 
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... This Act does not apply to a suit brought by the Dharmakarta of - 
temple'and one of its worshippers to compel the defendant as heir of the late 
mapager to make good ont of the property inherited by him, the deficienc;, 
in the Devasthanam fonds caused by breach of trust and misarnropriatior 
by the late manager, The leave of the Court for the institu¢ion ef snch - 
svit is not necessary. The right of instituting such suita is a right -pre- 
existent to the passing of this Act and is based on the general principles of 


law.—4 M. H.C. B., 2. 

A suit by a dismissed officer of a mosque, temple or religious establish- 
ment for restoration to his office is not asuit for misfeasance within the 
meaning of this section. —4 M. H, 0, B.,112. 

The provisions of this section apply only {o personal misconduct amount. 
ing to a‘breach of trust or neglect of duty by a member of the Committee in 
respect of the property and endowments vested in the Committee by section 
ay ey which they are by section 13 to keep regular accounis.—4 M. H. 

. R., 112. 

. The rule of Mahomedan law that a Muttawalee or Superintendent of 
an endowment is removeable for mismanagement does not apply to the case 
of a trustee who has a hereditary proprietary right vested in him. It ir 
essential for the exercise by the donor of the power of removing a Super. 
intendent that such power be specially reserved at the time of the endow- 
ment.—4 M. H. C. R., 44. : 

The suite contemplated by this Act are suits against duly constituted 
trustees, managers, superintendents or members of Committee while filling 
auch office and in respect of trusts expressly vested in, or confided to them. 
—~Indian Jurist, May 1879, p. 210. 

This section indicates the remedy in the case of breach of trust on the 
part of managers of institutions not subject to the control of the Committee. 
-—-Board’s Pros., 24th June 1879, No. 1,829. 

A plaintiff, who seeks to sot aside an alienation of lands on the ground 
that they are debutter, that is, dedicated in perpetuity to support the wor- 
ship of an idol, must‘give strong and clear vidence of the endowment. 
The mere fact that the rents of a particular mahal have been applied for a 
considerable period to the worsbip. of an idol is not sufficient to show that 
the mahal is debutier.—I. L. B., 2 Cal. 341. 


The shebaté or manager of a debutier estate has authority, where the 
‘purposes of the endowment require it, to raise money by alienating a part 
of the estate, his position being analogous to that of a manager of an infant 
heir under Hindu Law. Accordingly, a sale by the manager of an endow- 
ment was upheld.—2 Cal. 341. 


The plaintiffs, describing themselves as the Calcutta Tairo Pantec 
Anungo Panch Brethren, in whom (as they alleged) was vested the ma- 
usgement and control of the temples, endowments and worship of the 
Degumbery Sect of Jains, and who formed the Committee for the manage- 
ment of all the Jcin charities as well in Calcutta as in all the other towns 
and places in India, brought a suit praying inter alia, for the construction 
of a will, and for a declaration oftheir rights thereunder as mer sers of 
the side Punch, and to have property dedicated by the will to religious 

arposes ascertained and secured, Held per Kenwepy, J., in the Uourt 
below, that the description of the character in which the plaintiffs sued = 
mncertain and umbiguous; that, inasmuch as the property in question was 
‘not debutter, the plaintiffs were not shebaits, and all they could claim, there.. 


fore, was aright of management ; and that a mere manager, without sOnte, 
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special power which the Hindu Law confers on shebaits, could not institute: 
sach a suit ; that the plaintiffs not being a corporation could got saq- in m 
corporate character; that assuming religious endowments had beon,orest- 
ed by the will, leave to bring the auit should have been obtained undey sec- 
tion 18 of this Act; and that if the gifts in the will could be treated. aa 
charitable bequests, possibly the Advocate General could ane, Held on, 
appeal, reversing the decision of the lower Court, that the right in which 
the plaintiffs sued was sufficiently shown and that the object of the sait 
was not to assert any personal right of ownership in the plaintiffs, Held 
farther, that the Advocate General was not a necessary party, although it 
was desirable that such suits should be brought only with his consent, or by 
the leave of the Court. Held further, that suite of this description do not falk 
under this Act, but come under the ordinary jurisdiction of the Court in- 
herited from Supreme Court, and conferred upon that Court by its charter 
—~a jurisdiction similar in its general features to that of the Lord Chan- 
cellor in England.—3 Cal. 563. 


In a suit by two of the worshippers at a certain mosque instituted after 
having obtained the sanction of the Advocate General under section 539 of 
the Civil Procedure Code against the mutawalt (Superintendent) of the 
mosque, and two other persons who were mortgagees and purchasers (in 
execation) of the property endowed, the plaintiffs prayed that the property 
purchased might be declared to be wugf ; that the sale in execution might 
be declared to be invalid ; that mutawals might be appointed by the Court; 
and that the costs of doing the acts of the wugf might be defrayed from the 
profits of the property belonging to the endowment, Held that to entitle a 
person to sue under section 539 of the C. P. C., he should have a direct in- 
terest in the trust, whereas any worshipper in the religious institution may 
sue under this section after obtaining sanction under section 18, Held also, 
that though the plaintiffs might possibly have obtained leave of the Court 
to sue under section 30 of the C, P. O. on behalf of themselves and the other 
persous attending the mosque, they, not having obtained such leave, were 
not entitled to institute the suit for the purpose of obtaining the relief asked 
for in the other prayers of the plaint.—8 Cal. 32. , 


The words “ trustee, manager or superintendent of a mosque, &o,”’ 
mentioned in this Act, mean the trustee, manager or superintendent of a 
mosque, &., to which the provisions of this Act are applicable, not the 
trusiee, &o., of ony mosque.—8 Cal. $2. . 


A Committee appointed under this Act may, without leave of the Court 
previously obtained, sue their manager or superintendent, for damages for 
misappropriation and for an injunction, The provisions of this section de 
not », »ly to such suits by the Committee themselves.—9 Cal. 133. . 


\ This section is sufficiently general in its terms to empower any person 
pt.rested in any temple, mosque or religious endowment, or in the perfor- 
meace of the trusts relating thereto, to sue the trustee, manager, or super. 
intendent, or the member of a Committee appointed under the Act, for mige 
feasance, and also to empower the Court to order the removal of a trustee, 
&. The tomb of a reputed Saint became a place of pilgrimage and an en- 
dowment was made for the maintenance of the shrine and for the perfor- 
mance of certain religions ceremonies, There was a practice on the part of 
the proprietors and the managers of the institution to divide among them- 
eelves the residue of the income, and to dis by way of sale or mortzagi 
of the share enjoyed by them. Held that this was a religious iustitation 
within the meaning of this Act,—2 Madr. 197. zy. ee _ 
u 153 
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. ‘Dhia section empowers the Civil Court to remove trustees for misfes- 
sande; &o.; and it does not recognise any difference in respect of trustees 
whether hereditary or seleoted,—-2 Madr. 197. 

'~-" In a suit brought for the dismissal of a Darmakarts, all the n.mbers 
of the District Conimittes should join as parties. The District Committee 
éanuot divest themselves of their rights in favour of a few of their number, 
+2 Made. 200, 

*. This section does not oust the jurisdiction of the ordinary Courts except 
in the cases specified therein.—4 Madr. 157, 


“ “Dhis Act does not require that s person appointed by a committee to 
be.a trustee of a temple should be of any particular sect, and although 
it may be desirable that the trustee of a temple should be of the sect to which 
the temple belongs, the appointment of a Sivite to be trustee of a Vishu 
vité temple does not amount to an act of misfeasance, neglect or breach: 
trust on the part of the committee within the meaning of the section.— 
Madr. 222, : | 

.  & and B, being worshippers ata Hindu temple, obtained sanctio: 

‘ ander sec. 18 of the Religions Hudowments Act to sue for the removal o 
the. Managers of the temple on the ground of breach of trust and for dama- 
gee. A and B sued to remove the managers, but claimed no damages ia 
their plaint :—Held, that, as the snit instituted differed from the one for. 
which sanctioa wae given, the plaint was properly rejected.—11 Madr, 148, 


"" “Phe plaintiff, the zemindar of Sivagunga, sued in a Subordinate Court 
to remove the defendant from the office of head of a matt. The defendant, 
was a married man living with his wives and ch‘ldren, whom he maintained 
with the produce of the property of the mutt, and it appeared that he had 
failed to perform the ceremonies of the institution. The mutt in guestion 
cane into existence under a deed of endowment or “charity grant,” whereby 
the first zemindar of Sivagunga granted land to his guru for the erection 
ghd maintenance of a mutt and the performanen of certain religions exer- 
bisex‘in perpetuity, and provided that the head of the matt should be of 
the line of disciples of the original grantee whose spiritual family he desired 
to perpetuate. In 1867 a predecessor in title of the plaintiff had sued un- 
#ucodssfully to recover certain property of the mutt from the defendant 
alleging dnother cause of action than his statusas a married man and his 
misappropriation of the mutt property ; and in that suit it was established 
that the head of the matt for the time being had the right to appoint his 
sncoessor and that such appointment was not subject to confirmation by the, 
semindar: No sanction had been obtained for the institution of the presen 
suit. It appeared that the trusts of the mutt had been violated and th 
ineome misapplied, and that there was no qualified disciple in whom th 
tight of succession had vested, and that the members of the plaintiffs famil, 
‘were the only persona interested in the appointment :—Held, (1) that th 
Juriadiotion of the subordinate Court was not ousted by Act XX of 1° 
aince the trusts of the institution were in the nature of private trusts; 
that sandtion under sec, 539 of the Civil Procedure Code was not a pre- 
ka pl of the suit for the same reason ; (3) that the suit was not barred by 
Jintitation, its object being to prevent a specific endowment from being 
diverted from ita legitimate object and to re-attach it to that object ; (4) 
that the anit was not barred under sec. 13 or sec. 43 of the Civil Procedure 
‘Cod ; (5) that the proper decree was (1) to declare the: plaintiff's right to 
wppoint a qualified person with the concurrence of the rest of his famil 
(2) to direct him to do so within a given time, failing which the suit shoul 
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wtaad dismissed with costs, If sach appointment wae made, notice should 
be given to the other members of the plaintiff's family before it was oon- 
firmed, if such appointment was confirmed, the property should be diréc- 
ted to be delivered to the person appointed to be administered in agcord- 
ance. with the trusts and usage of the Matt. Semble: that the paradési': or 
head of the mutt might be a married man, provided he had been daly. 
initiated.—14 Madr. 1, 


When the endowment is not of a public character, no suit for malver. 
sation is sustainable under this Act.—3 Bom. 324. ne 


A Muhammadan brought a suit against a person in possession of certain 
roperty, for a declaration that the property was wakf. He did not allege 
bimeelt to be interested in the property further or otherwise than as being 
a Muhommadan. Hie stated as his cause of action that the defendant had, 
ib a former suit between the same parties, filed a written statement, in 
which he denied thatthe property now in question was wakf. Held that, 
unless it could be shown that the suit was maintainable under some statn- 
tory provision, it could not be maintained, Held that, inasmuch as no per- 
mission had been given to the plaintiff to bring the suit, it was not main: 
tainable under Act XX of 1863, or under sec. 539 of the Civil Procedareé 
Code. Held that the suit was not maintainable under the provisions of sec. 
42 of Act I of 1877 (Specific Relief Act). Held, therefore, that the suit was 
not maintainable. Held, further, that, the relief contemplated by sea. 49 
of the Specific Relief Act being always a matter of the Court's discretion; 
and inasmuch as the evidence adduced by the plaintiff himself showed tha 
the defendant was using the property for charitable purposes, it would nof 
be proper to make the declaration prayed for by the plaintiff, even if the 
suit were maintainable.—8 Al, 31, . oe 


See I, L. B,, 11 Madr. 283, noted uoder sec. 4 of Act 23 of 1871, (Pens 
sions Act) | 


15. The interest required in order to entitle a person to sue under 

Nature of interest entit- the last preceding section need not be a peca-. 

1 & person to sue. niary, or @ direct or immediate interest, or 

such an interest as would entitle the person suing to take any part in 
fhe management or superintendence of the trusts. | 


Any person having a right of attendance, or having been in the 
sbit of attending at the performance of the worship or service of any 
nosque, temple or religious establishment, or of partaking in the bene. 
le of any distribution of alms, shall be deemed to be a person interebt 

1d within the meaning of the last preceding section. 

i Notes. 

fel Worshippers or devotees of an idol are entitled to bring a snit contis 

plaining a breach of trust with reference to the fands or property belong- 

ing to the idol or appendant to its temple.—I. L. R., 3 Bom. 27, - 
The worshippers at a public mosque can maintain a suit to restrain 

the superintendents of such mosque from uging it or its appurtenant rooms 

for purposes other than those for which they were intended to be used, and 

from doing acts which are likely to obstruct worshippers in entering. or 


Jeaving such mosque.—-3 Al. 636, 
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16. In avy suit or proceeding instituted under this Act, it shall 
Se eae! be lawful for the Court before which such suit 
ee or proceedings is pending, to order any matter 
in difference in such suit to be referred for decision to one or more 
Grbitrators, == | : 
Whenever any such order shall be made, the provisions of Chap- 
ter VI of th code of Civil -Procedare shall in all respects apply.to 
such order dnd arbitration, in the same manner as if auch order hed 
been made on the application of the parties under sec. 312 of the said 


Code. 


Roterence te arbitrators. 


Note. 

In a suit brought by plaintiff to obtain a decree dismissing defendants 
(Committee and manager ofa certain pagoda) from their offices on the 
ground of malversation, the Court made an order expressed to be by con- 
sent of the parties concerned, and in exercise of the Oourt’s discretionary 
power under this section, referring the matters in difference to three arbi- 
trators for final determination, the order requiring them to submit their 
award in writing and within acertain period. Each arbitrator delivercd 
separate award in writing, two erbitrators finding for the plaintiff. The 
Civil Judge made a decree in accordance with the award of the majority of 
the arbitrators. The first defendant appealed on the grounds (1) that he 
had not consented to the arbitration and (2)-that there being no provision 
in the order of reference to the effect that the [finding of a majority of the 
arbitrators should prevail, there was no valid award. 1t-was held that, in 
this case, the order of the Judge was valid without the assent of the per- 
sons to be bound ; aud also that he might, when he made the order, have 
inserted as a provision that the decision of the majority should be that of 
the body, and there was no reason why his ratif :ation of that mode of de- 
¢ision, wholly within hia discretion should not be equivalent to a previous 
command.—7 M. H. ©. R., 173. 


17. Nothing in the last preceding section shali prevent the pat 
" Reference under the ties from applying to the Court, or the Court 
Civil Procedure Code. from making the order of reference, under 
the said section 312 of the said Code of Civil Procedure. 


- . 18. No snit shall be entertained und,” this Act without a preli- 
: Application for leaveto minary applicau 47, being firat made to the 
institute auit. Court for leave to institute such suit. 

The Court, on the perusal of the application, shall determine whe- 
ther there are sufficient prima facte grounds for the institution of a 
suit, aud if in the jadgment of the Court there are such grounds, leave 
shall be given for its institution. — 

If the Court shall be of opinion that che suit bas been for the bene: : 
Rit of the trast, and that no party to the suit is in fault, the Qoart ng 
order the costs, or such portion as it may consider jast, to be paid out 
_ of the estate. | 
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Notes. : so te eee 

An order of the District Court under this section refusing leave to 
institute a suit and deciding that a temple was within section 3 of the det 
is not oe ag upon the questions of title between the parties.— 4M. H.: 
OC. B., 410. , a 


Where a Civil Judge, upon a petition under this section, for leave t 
institute a suit made an order disposing of the matter in dispute, and his 
successor, reversing the former order, decided by an order upon the rights: 
of the parties, it was held that, though both the orders were made without 
jurisdiction, that fact did not give the High Court an appellate jurisdic. 
tion in the matter.—3 M. H. C. B., 98. 


Sections 14 to 18 of this Act relating to suits deal only with such per- 
sons filling the office of trustee, manager, superintendent or committee, for. 
acta done by them while holding that office. These sections are no bar,to. 
suits brought against ordinary persons as intraders upon the management. 
of the temple.—I. L, R., 2 Madr. 58. : 

Act XX of 1863 does not apply to an endowment which is not a pub- 
lic one, but which is made for the benefit of an ancestral family idol. An 
order passed under section 18 of that Act, granting leave to institute a suit, 
is not an appealable order. Two plaintiffs, members of a Hindu family, 
applied for and (in the presence of the defendants) obtained leave to insti- 
tute a suit against the defendants, who were the shebatts of a certain idol, 
for the purpose of having them removed from their office, on the ground of 
misconduct. In their plaint they alleged that the endowment was a public 
one, all Hindus having a common right of worshipping the idol, This was 
denied by the defendants, After issues had been framed, the Court of first 
instance made an order, under section 16 of the Act, referring certain of 
them to arbitration, although the defendants contended that as the endow. 
ment was not a public one, the Act had no application, and objected to the 
reference. The arbitrators made an award finding, inter alia, that the idol 
was the ancestral family idol of the parties to the suit, and that the endow- 

, ment was not made for the benefit of the public. They further in their 
' award lajd down certain definite rules according to which the sheba ought- 
| to be conducted, and repairs to the temple made. The Conrt of first ins- 
tance passed a decree on that award, declaring that the idol was the ances. 
|’ +l idol of both parties, and directing that the defendants should perform 
‘u.0 worship in a certain manner, and should execute certain repairs to the 
temple within six months, and declaring that if the parties did not act as 
directed, any member of the family should be able to bring a suit for the 
appointment of a manager. Against that decree the defendants appealed, 
and contended that the Act did not apply to the case on the finding of. fact 
as to the endowment not being a public one ; that the compulsory reference 
to arbitration was illegal and void, and that the decree was not one autho- 
rised bythe terms of section 14 of the Act. On behalf of the plaintiffs it 
Was contended that the defendants were precluded from raising these ques+ 
tions on appeal, as the order passed under section 18 of the Act was made 
_\a their presence and was not appealed against, and that, having regard | 
_‘}, the provisions of section 20 of Act XII of 1887, an appeal to the High 
‘ourt lay from that order. Held, that on the facts as found:by the arbi- 
Gtors, Aot XX of 1868 did not apply to the case, and that the compal ry. 
reference to arbitration and the decree made thereon were illegal and void. 
further, that the decree itself was bad on the ground that it was not 

bne coming within the scope of section 14 of the Act. “Held also that s06- 
tion 20 of Act XII of 1887 was intended only to define the Court te which 
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an appeal lies from & decree or order: ef a District Judge, and was not in- 
tended to define the right of appeal or the class of decrees gr-orders ‘from 
dang hed gery shall lie, and that uo appeal lay from the orden ‘passed under 


f ee XX of 1863 granting the plaintifis leave ¢o-dnstilgte the 
seit. 19 Cal, ; 


, Bee 4 M, e o R,, 404, sidled “atdar section 7; 4 M. W,-C, B., 2, noted 
under acction 14 ; 3 N. H. 0. R., 198, noted under section 14; t. LR, 7 
Madr, 222, 11 Madr. 148 and 14 ‘Madr. 1, noted under seg. M4, 


19. Before giving leave for institation of a anit, or after Jen ve | 
Court may require ac- has been given, before any proceeding ig 
counts of trust tobe fled. taken, or at any time when the suit is pend- 
ing, the Court may order the trastee, manager or of saperintendent, or 
any member of a committee, as the case may be, to file in Court the 
accounts of the’trust or such part thereof as to the Court may seem 
necessary. 
- 90. No snit or proceeding before any Civil Court onder the pre. 
: Proceedings for Criminal ceding sections, shall in any way affect or in- 


breach of trust. terfere with any proceeding in a criminal 
Conrt for criminal breach of trust. 
Note. 


The ordinary Criminal law is not excluded by this section ar by Re- 
pate VII of 1867, the permission of the Board of Revenue or of the 
ommittees is required only for the procedure prescribed in the Special 
Acts, and these special provisions cannot be taken out of the Acts aod Cri- 
minal Law.—I. L, R., 1 Madr. 55. 

21. Inavy case in which any land or other property bas been 
Cases in which endow- granted for the sn port: of an establishment 
givesaid poli eee partly ofa religious and partly ofa — 
lar purposes. character, 

or in- which the endowment made for the support of an establish- 
ment is appropriated partly to religious and partly to secular uses, « J 
the Board of Revenue, before transferring to any trastee, manage 
or ‘superintendent, or to any Committee of management appointed 
under this Act, shall determine what portion, if any, of the said land 
or other property shall remain under the superintendetice of sage aid 
Board for application to secular uses, 

‘aad what portion shall be transferred tothe superintendence. of 
the trastee, manager, or superintendent, or of the Committee, 

‘ ahd also what annual amount, if any, shall be charged on the 
OF other property which may be so transferred to the superintenden 
of the.asid trustee, manager, or superintendent, or of the Commit/ — 
and made payable to the said Board or to the local agents, for seon\ 

deew as aforesaid. 

‘ “Io every subh'case the provisions of this Act shall take effect on 
in reapact to such land and other property as may be se transferred. 
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93. Except as provided i in this Act, it shall not be lawful for any 
| ment ot to hold Government in ladia, or for any officer of any 
: charge hence forth of pro- Government in his official character, to noder- 
‘ perty for euppoxt of any take or resame the superintendence of any 
| moaque, temple; 
Jand or other property granted for the sup- 
port of, or otherwise belonging to, any mosque, temple, or other reli- 
| gious establishareut, or ee 
to take any part in the management or appropriation of any endow- 
ment made for the maiutenance of any such mosque, temple, or other 
eatablishment, or 
‘¢o nominate or appoint any trustee, manager, or scpedlutendant 
thereof, or 
. to be in any way cohoerned therewith. 
93. Nothing in this Act shall be held to affect the provisions of 
Ritect of Act in respect the Regulations mentioned in this Act, except 
of Regulations "therein in so far as they relate to mosques, Hindu tem- 
foge of antiquity Se ples, and other religious establishments ; o¢ 
to prevent the Government from taking such 
steps as it may deem necessary, under the provisions of the said Regu- 
lations top revent injary to and preserve buildings remarkable for 
their antiquity, or for their historical or architectural value, or requir 
ed for the convenience of the public, 
94. The word “India” in this Act shall denote the territories 
Irate.” which are or may become vested in Her 
Majesty by the Statute 21 and 22 Vic., c. 106, 
entitled ‘* An Act for the better Government of India.” 


as Se 


EMOLUMENTS. 
as REGULATION VI. OF 1831. ~ 


ete | Pasay on THE Sap June 1881. 


A Regulation to prevent the misappropriation of the emoluments annexed by the 
_.. ‘State to hereditary Village and other offices in the Revenue and Police 
_ _. Departments, and to maintain the due eficiency of those Offices. : 
Waueexas certain emoluments derived from lande, from fees in money 
Sant | or grain, and from other sources, have ‘been 
annexed by the State to various hereditary 
village and other officers in the Revenue and Police departments, as 
‘wages for the performance of public services ; and whereas, to provide 
_for.the due performance of such services, it is necessary that the emolu- 
ments above mentioned should in no case be separted from the offices 
ta which they have been annexed by the State ; and whereas effectually 
to prevent the appropriation of such emoluments to purposes other 
than those for which they were originally designed it is requisite to 
declare that alluch emoluments are inalienable by mortgage, sale, 
gift or otherwise ; to provide that no claim to such offices, or to any 
of the emoluments annexed thereto, shall ve cognizable by the or- 
dinary Courts of Judicature ; and to render all such claims adjadicable 
exclusively by the officers of Government in the Revenue Department ; 
and whereas, in order to maintain the due efficiency of the offices before 
inentioned, it is necessary that the holders ‘hereof should be more 
immediately subject to the authority and control of the Collectors of 


Revenue, this Regulation has been enacted, to be in force from and 
after the date of its promulgation. 


; Note. 

This Regulation is declared to apply to the whole of the Madras Presi- 
deucy except the Scheduled Districts. Act No. XV of 1874. Sinoe extended 
to the Bhadrachellam and Rekapalli Taluks and the Bumpa country in the 
Godavery District, by India Government Notifications, Nog. 1,150 and 1,151 
dated 8rd October 1879. 


See B.S. O, No. 172. 


2. It is hereby declared that all emoluments derived from lands, 
Allewolaments annexed from fees in money or grain, or from other 
pt age pire ania pea sources, which have been annexed by the State 
the revenue and police de- to hereditary village and other offices in the. 
oc aars pperiormares) ee Revenue and Police Departments, are inalien 
‘the courts and their trans. Sble from such cffices by mortgage, sale, gil’ 
i beat or otherwise ; that all transfers which may 


hereafter be made thereof by the holders of such offices shall be. nall 
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and void ; and that such emoluments shal! not be liable to attachment 
or other process in satisfaction of decrees of Coart. > 

3. :First.—Claims to the possession of, or auccession to, heredi- 

‘Claims to such offices tary village or other offices in the Revenue 
not cognizable bythe and Police Departments, or to the enjoyment 
courts. | of any of the emoluments annexed thereto, 
shall not be cognizable by the ordinary Courts of Judicature: and 
all suits respecting such offices or emoluments, which may be depend- 
ing in those Courts at the receipt of this Regulation, shall be forth- 
with struck off the file. 

Second.—Provided, however, that the parties in the suits which 

Parties in existing suits ay beastruck off the file of the several Courts, 
repecting such claims to under the preceding clause, shall be entitled 
obtain a refund of all costa. 5, ong shall receive back the amount of all 
charges incurred by them respectively in the prosecution of such suits ; 
and the presiding officers of those Courts are hereby authorized and 
directed to refand to the parties aforesaid all charges so incurred. 

Notes. 

The lands forming the emoluments of an hereditary village office 
having been separated from the office by Government, were onfranchised 
and granted by the Inam Commissioner to V., who had been appionted to, 
and, at the date of enfranchisement, held the office without possessing any 
hereditary claim thereto. Ina suit by R, who claimed to be of the family 
of the hereditary office holders to recover the land from V:—Held by the 
Fall Bench (Hurcaiys J., Dissentinc) that R. could not recover.—I, L. R., 
8 Madr. 249, 

The first clause of this section prohibits the Civil Courts from taking 
cogniaanco of a suit brought to recover the value of three years’ produce 
of certain land (held by the plaintiff on service Inam tenure) on the ground 
that the defendant, who held a lease from the plaintiff, wrongfully refused 
to give up possession on the expiration of his lease and continued to hold 
the land and to deprive the plaintiff of the possession and enjoyment there- 
of —4 M. H.C. R., 70. 

A suit for the emoluments attached to the office of Karnam in an unset- 
tled district is barred by the operation of this section.—5 M. H. C. R., 360, 

4. First.~—All claims which have arisen and have not been deter- 

Sach clnims adjudicable mined by the ordinary Conrts of Judicatare, or 
by the Coilector. which may hereafter arise to the possession cf, 
or succession to, hereditary village or other officers in the Revenue aud 
Police Departments, or to the enjoyment of any of the emoluments an- 
nexed to such offices, shall, in the first iostauce, be adjadicable by the 
Collector of the district in which the claim bas arisen or may arise. | 

The Collector may’ re- Second.—It shall be competent to the | 
p big rae of his Oollector to require the attendance of any of... 

oe tim asan shor resident Native inhabitants of his Gistrick, 


aseessor under penalty of Bie a ee f 
fifty Rupees fine. to aid him as assessors in investigating. aud 


I 154 
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_determizing the claims brought befora him under the preceding clanee. 
and every person neglecting or refusing to attend when called upon fo, 
this purpose shall be liable, at the discretion of the Colle-tor, toa fine 
not exceeding fifty rupees, the payment of which shall be enforced, jf 

necessary, by the ordinary process of distraint for arrears of revenue, 


Third.—t shall be competent to Collectors at their discretion to! 

May refer claim tothe refer the claims brought before them under 

Native assessors. Clause Ist of this section to the Native agvessors 
| for investigation. | 

Fourth.—It shall be competent to Collectors to require and enforce 

Attendance of witnesses the attendance of all witnesses whose evidence 
how to be obtained. may be necessary in the investigation of claims 
under the foregoing clauses. 

Note. 

The phrase “enforce the attendance of witnesses” in the 4th clause of 
this section empowers the Collector to issue a warrant to apprehend and 
produce them before the Court. The warrant may be executed by the 
usual process servers and may be in the form used by the Civil Court with 
such verbal alterations as are necessary,—Board’s Pros,, 22nd October 

1879, No. 2,998. 
| 5. First.—From every decision passed by the Collectors on claims 

An appeslto lie tothe brought before them under Clause Ist, and 
Board of perenne moktts from every order of the Collectors imposing 3 
afom the decision of a fine under Qlause 2nd, of the preceding section. 
Collector. © an appeal shall lie tothe Board of Revenne. 
provided such appeal be made within three months from and after the 
Gate of the Collector’s decision or order, 

Second.—It shall however be competent to the Board of Revenue, 

Board of Revenue may Whenever they may see fit, to admit an appeal 
admit appeals after that preferred after the time limited in the forego- 

eee ing clause. 

6. The decisions or ordera of the Board of Revenue on all appeals 
Decisions of the Board made to them under the preceding section shall 
final, dubject torevision by be final and conclusive; provided, however, 
Government. that it shall be competent to the Governor in 
Qouncil to revise and modify such orders and decisions; whenever he 
may deem it necessary for the ends of justice. 

4. Sections 19 and 20, Regulation XI, 1816 are hereby rescinded: 
Trey _ and village watchers, as well as all other 
‘atin Hi 1848 ceca persons who hold or may hereaftér hold bere- 

end-all persona holding ditury village or other offices in the Revenue ‘ 
‘ereduy vlage or other and Police departments, to which emoluments 
Polige a peice placed have been annexed by the State, sball be“ 


ndér tors and liabl : 
to removal by thern, anb- under the immediate authority and control of 
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ject to she orders of the the Collectors of the districts in which such 

and Government. = offices are established, and shall be liable to 
suspension or removal from office for incapacity, neglect of duty, or 
other just caase, by the orders of the Collectors, subject in every 
instance to the approval of the Board of Revenue,iand to the sancti 
of the Governor in Council in all cases-in which he may see fit to 
interfere. 


i Note. 

So much of thie section as affects village watchers or other persons 
‘holding village offices in the Police Department is repealed by Act No, 
‘XXIV of 1859. 

8. Nothiog contained in this Regulation shall be construed to 
"phe office of Curnum in ®ffect in any way the office of Curnum esta- 
‘permanently settleddistrict blished by Regulation XX1X, 1802, in districta 
oe: nes ene bran J of which the land-revenue has been perma- 
referred to in Regulation nently fixed, or to bv anyway applicable to the 
VIL, 1817. public institutions referred to in Regulation 
VII, 1817, or to the trustees, managers or superintendents of those 
institutions. 


page” 


CHARITABLE ENDOWMENTS. 


ACT No. VI. OF 1890. 
— PasseD oN THE 71H Maron 1890. | 
An Act to provide for the Vesting and Administration of Property 
held in trust for charitable purposes, 


. ‘Waxeeas it is expedient to provide for the vesting and adminis- 
tration of property held in trust for charitable purposes ; It is hereby 
enacted as follows :— | 7 

Title, extent and com- 1. (1) This Act may be called the Chari- 
menoement. table Endowments Act, 1890. | 

_ (2) It extends to the whole of British India, inclusive of Upper 
Barma and British Baluchistan ; and 

(8) It shall come into force on the first day of October 1890. 


2. In this Act “charitable purpose” includes relief of the poor, 
education, medical relief and the advance- 
ment of any other object of general public 
utility, but does not include a purpose which relates exclusively to reli- 
gious teaching or worship. 

g. (1) The Governor-General in Council may appoint an officer 
" Appointment and incor- Of the Government by the name of his office 
poration of Treasurer of to be Treasurer of Charitable Endowments for 
Charitable Endowments, = th territories au ject to any Local Govern- 

ment. 

{2) Such Treasurer shall, for the purposes of taking, holding and 
transferring moveable or immoveable property under the suthority of 
this Act, be a corporation sole by the name of the Treasurer of Chari- 
table Endowments for the territories subject to the Local Government, 
and, aa such Treasurer, shall have perpetaal succession and a corporate 
seal, and may sue and be sued in his corporate name. 


4. (1) Where any property is held or is to be applied in trast for 
Orders vesting property acharitable purpose, the Local Government, 
io Treasurer. if it thinks fit, may, on application made as 
hereinafter mentioned, and subject to the other provisions of this sec- 
tion, order, by notification in the official Gazette, that the property be 
vested in the Treasurer of Charitable Endowments on such terms &8 
to the application of the property or the income thereof hana beh 
agreed on between the Local Government and the person or personsy » 
making the application, and the property sball thereupon 20 vest accord- 


ingly. 


Definition. 
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(2) When any property has been vested under this section in w. 
Treasurer of Charitable Endowments, he is entitled to all dooamente 
. Of title relating thereto. | 

(3) A Local Government shall not make an order under igsk meas? 
tion (1) for the vestiug in a Treasurer of Charitable Endowments of. 
any securities for money, except the following, namely :— 

(a) promissory notes, debentures, atook and other securities of the 
Government of India, or of the United Kingdom of Great Britain and 


Ireland ; 
(b) bonds, debentures and annuities charged by the Imperial 


Parliament on the revenues of India ; : 

(c) stock or debentures of, or shares in, Ruilway or other Vom- 
panies, the interest whereon has been guaranteed by the Secretary of 
State for India in Council ; 

(d) debentures or other securities for money issued by or on 
bebalf of any local authority in exercise of powers conferred byan Act 
of a legislature established in British India ; 

(e) security expressly authorized by any order which the Goy- 
ernor-General in Council may make in this behalf, | 

4, An order under this section vesting property in a Treasurer of 
Charitable Endowments shall not require or be deemed to require him 
to administer the property, or impose or be deemed to impose upon him 
the duty of a trustee with respect to the administration thereof. 

5. (1) On application made as hereinafter mentioned, and with 

Schemes for adminietrae *he concurrence of the person or persons mak- 
tion of property vestedin ing the application, the Local Government, 
aa athe if it thinks fit, may settle a scheme for the ad- 
ministration of any property which has been or is to be vested in the 
Treasurer of Charitable Eudowments, and may in such scheme appoint, 
by name or office, a person or persons, not being or including sach 
Treasurer, to administer the property. 

(2) On application made as hereinafter mentioned, and with the 
concurrence of the person or persons making the application, the 
Local Government may, if it thinke fit, modify any eacheme settled 
under this section or substitute another scheme in its.stead. 

(8) A scheme settled, modified or substitated ander this section 
shall, subject to the other provisions of this section, come into oper~ 
ation on a day to be appointed by the Local Government in this behalf, 
and shall remain in force so long as the property to which it relates | 
continues to be vested in the Treasurer of Charitable Badowments or 
until it has been modified or another such scheme has been substituted 
in its stead. . 

(4), Such a scheme, when it comes into operation, shall supersede 
any ‘dectee or direction relating to the aubject-matter thereof in 80 as tie: 
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ga wach decree ‘or direction is in any way repugriant thereto, aud its 
validity shell net be questioned in any Court, nor shall any Court give, 
in contravention of the provisions of the scheme or in any way _ontrary 
or in addition thereto, a decree or direction regarding the administra. 
tien of the property to which the scheme relates, 

(5) In the settlement of such scheme effect shall be given to the 
wishes ‘of the author of the trast so far as they can be ascertained and, 
in the opinion of the Local Government, effect can reasonably be giver 
to them. ¢ ; 

: (6) Where a scheme has been settled under this section for the 
administration of property not already vested in the Treasurer of Chari- 
table Eodowments, it shall not come into operation until the property 
has become so vested. 

Mode of applying for 6. (1) The application referred to in the 
veating orders andschemes. two last foregoing sections must be made,— 

(a) if the property is already held in trust for a charitable purpose, 
than by the person acting in the administration of the trust or, where 
there are more persons than one so acting, then by those persons or a 
majority of them, and | 

(b) if the property is to be applied in trust for such a purpose, 
then by the person or persons proposing so to apply it. ot 

(2) For the purposes of this section the executor or administratés 
of a deceased trustee of property held in trust for a charitable purpose - 
shall be deemed to be a person acting in the administration of the trast. 

7. (1) The Governor-General in Coun- 

Post gor bed ae cil may exercise all r any of the powers con- 
powers of Local Govern= ferred on the Local Government by sections 4 
ae and 5. | 

(2) When the Governor-General in Council has signified to the 
Local Government his intention of exercising any of those powers with 
respect to any property, that Government shall not, without his previous 
sanction, exercise them with respect thereto. 

8. (1) Subject to the’provisions of this Act, a Treasurer of Chari- 

Bare trusteeship of able Endowments shall not, as such Treasurer, 
Treasurer. act in the administration of any trust whereof 
any of property iz for the time being vested in him under this Act. 

'’ (8) Such Treasurer shall keep a separate account of each property 
for the time being so vested in so far as the property consists of secu- 
rities for money, and shall apply the property or the income thereof in 
accordance with the provision made in that behalf in the vesting order 
under section 4 or in the scheme, if any, under section 5, or in both 

‘those documents. | 

’ (8) In the case of avy property so vested other than securities for 

money, such Treasarer shall, subject to any special order which hs may 


receive from the authority by whose order the property © = weuveil 
in him, permit the persons acting in the administration of the trast te 
have the possession, management and control of the property, nud'the 
application of the income thereof, as if the property had been vestgd 
. in them. So 
9. A Treasurer of Charitable Eudowments shall canse te be pub- 
Annus! publication of list lished annually in the local official Gasette, 
of properties vested in atsuch time as the Local Governmest may 
Treasurer. direct, a list of all properties for the tine being 
vested in him under this Act and an abstract of all accounts kept by 
him under sub-section (2) of the last foregoing section. | 
10. (1) A Treasurer of Charitable Endowments shall always bea 
Limitation of functions 80le trustee, and sball not, as auch Tresaurer, 
aud powers of Treasurer. = take or hold any property otherwise than under 
the provisions of this Act or subject to th.se provisions, transfer any 
property vested in him except in obedience to a decree divesting him 
of the property, or in compliance with a direction in that behalf is. 
suing from the authority by whose order the property became vested 
in bim. 
(2) Such a direction may require the Treasurer to sell or other- 
wise dispose of any property vested in him and, with the sanction of 
the authority issuing the direction, to invest the proceeds of the sale 
or other disposal of the property in any such security for money as is 
mentioned in section 4, sub-section (3), clauses (a), (5), (c), (d) and (e), 
or in the purchase of immoveable property. 


(3) When a Treasurer of Charitable Endowments is divested, by a 
direction of the Local Government or the Governor-General in Coun- 
cil under this section, of any property, it shall vest in the person or 
persons acting in the administration thereof and be held by him or them 
on the same trusts as those on which it was held by such Treasurer, 


11. If the office held by an officer of the Government who hes 
Provision for continuance eX appointed to bea Treasarer of Chari- 
of office of Treasurer in able Endowments is abolished or its name is 
is Jat changed, the Governor-General in Conneil 
may appoint the same or another officer of the Government by the 
name of his office to be such Treasurer, and thereupon the holder of 
the latter office shall be deemed for the purposes of this Act to be the 
successor in office of the holder of the former office. | 
_ 12. If by reason of an alteration of the limits of the territories | 
Transfer of property Subject to a Local Government, or for any other 
from one Treasurer to reason, it appears to the Governor-General in. 
pais Council that any property vested in a Treasarer 


of Charitable Endowments should be vested in another such Treasurer, - 


-Bpce, 912.) CHARITABLE ENDOWMENTS, 3a: 
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‘be-may direct that the property. shall beso vested, and thereupon it 
whall vest in that other Treasurer and his enccesssors as folly. and 
effectually for the purposes of this Act as if it had been originalle vested 
in:him under this Act. oy 

18. The Governor-General may frame forms for avy proceedings 
_ Power to frame forme under this Act for which he considers that forms 
aud make rales, shonld be provided, and may make such rales 
consistent with this Act as he may deem expedient for— 


(a) bide sar the Local Government which is to exerciae*the 
powers conferred by thia Act in the cage of property which is, or is 
‘situated, in territories subject to two or more Local Governments, 


(6) prescribing the fees to be paid to the Government in respect of 
any.property vested under this Act in a Treasurer of Charitable Endow- 
ments, 

(c) regulating the cases and mode in which schemes or any modi- 
fications thereof are to be published before they are settled or made 
poder section 5, 

' (d) prescribing the forms in which accounts are to be kept by 
Treasurere of Charitable Endowments, and the mode in which such 
accounts are to be aadited, and, 


(e) generally, carrying into effect the purposes of this Act. 


14. No suit shail be instituted againut the Government in respect 
Indemnity toGovernment of anything, done or purporting to be done 
and Treasurer. uader this Act, or in respect of any alleged 
negleot or omission to perform any duty devolving on the Government 
under this Act, or in reapect of the exercise rf, or the tailure to exercise, 
any power conferred by this Act on the Government, vor shall any suit 
be instimted against a Treasurer of Charitable Endowments except for 
divesting him of property on the ground of its not being subject to « 
trust for a charitable purpose, or for making him chargeable with or 
accountable for the loss or misapplication of any property vested in him, 
or the income thereof, where the loss or misapplication has been occasion- 
ed by or through his wilful negleot or default. | | 
15. Nothing in this Act sball be construed to impair the oper- 

Saving with respect to tion of section 111 of the Statute 53 George 
Advocate-Genera] and off- III, Chapter 155, or of any other enactment 
oat DEnees: for the time being in force, respecting the 
suthority of an Advocate-General at a Presidency to act with respect 
to avy charity, or of sectiona 8, 9,10 and 11 of Act No. XVII of 1864 
(An Act to constitute an office of Oficial Trustee) respecting the vesting of 
property in traet'for a charitable purpose in an Official Trustee. 

Gacera! controlling a 16. A Local Government shall, in the 
thority of Governor-Gene- exercise of ite powers under this Act, be snb- 
eer ject to the control of the Goveroor-General ia 

Oouncil, 
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PENSIONS. 
ACT No. XXIII. OF 1871. 


Passed on THE StH AvausT 1871. 
An Act to consolidate and amend the law relating to pensions and grante by 
Government of money or Land- Revenue. 


Wuergas it is expedient to consolidate and amend the law relating 
to pensions and grants by Government of 


prea money or land revenue ; It is hereby enacted 
as follows: rs 
I,— PReviminary. fe 
1. This Act may be called ‘“‘ The Pen- 
Shore tities sions’ Act, 1871.” 
Extent of Act. It extends to the whole of British India. 


And it sball come into force on the date of the passing thereof, bat 

not so as to affect any suit in respect of a pen- 

sion or grant of money or land-revenue which 

may have been instituted before such date. 
Notes. 


The Pensions Act XXIII of 1871 does not apply to a suit between co- 
sharers of an Inam where there has been an adjudication by the Inam 
Commissioner under Act XI of 1852, Sched. B,, Rule 2, on a claim, based 
on sanads, tc hold the lands as exempt from liability to revenue recognizing 
such claim. Barati Begam v. Sbekh Karimudin.—Printed Jndgment, 
Bombay High Court, 1878, p. 297, also Vyankatrav Madhav v. Rama- 
chandra Narayan, Printed Judgment, Bombay High Court 1879, p. 14 
(Unreported.) 

An enactment of a character so arbitrary as this Act ought to be cons- 
trned strictly, and the Courts should not extend its operation further than 
the language of the Legislature requires.—I, L. R., 1 Bom. 523. 


This Act is not retrospective.—2 Bom. 294. 

An order for attachment of a pension in satisfaction of a decree obtain- 
ed on the 10th December 1863, was made on the 16th April 1869. After 
the passing of this Act the Deputy Collector refused to continue paying the 
pension to the decree-holder, and returned to the Court the warrant of exe- 
cution issued under the order of 16th April 1869, and an order finally dia- 
por ‘ng of the application for attachment was made on }4th Jane 1872. On 
the 19th June 1872, the decree-holder presented a fresh application, pray- 
ing that the attachment of the pension might be continued, and a letter 
written to the Collector, directing him to continue to pay the pension to 
the decree-holder, as directed by the order of 16th April 1869. Held that the 
decree might properly be enforced against the property of the defendant, 
mentioned in the application of 1874, other than the property mentioned in 
the applications of 1869 and 1872.—2 Bom. 294, | 

_ Where a mortgagee of “ Toda Garas” hake had, before the date on 
Whioh this Act came into operation, obtained a decree for the recovery of 
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‘Sis mortgage debt from the mortgaged hake and from the mortgagor pers 
‘sonally, and a fresh suit was necessary to enforce execution of that decree 
ee ape hake, i¢ was held that the Act did not apply to such fresheuit, 
— om, e. wig ‘ae. 


A suit by a lessee of the holders of 2 Matam Service Inam to recover 
the Inam lands from strangers ig not barred by the provisions of this Act, 
(I. L, B., 2 Madr. 294 followed).—5 Madr, 302. 


When the object of the endowment is to provide for certain religious 
and pious purposes, the provisions of this Act are not applicable to it, 
** Pensions and Grants” in this Act mean personal grants and not grants to 
endowments.—2 Madr. 294. 

The plaintiffs formerly sued for a sum of money, and obtaining a decree 
attached, in 1861, two villages, the land revenue of which had been grant- 
edinInam, The attachment continued down to 1875, when the last holder 
of the villages died, and the Government having resumed the villages, the 
attachment was raised, The plaintiffs now sued to have their right declared 
to satisfy their decree from the revenues of the villages. Held that the 
former suit was not & suit in respect of a pension or grant of money or Jand 
yevenne, and that an attachment placed in pursusnce of an ordinary money 
decree before the date of this Act could not be treated as a suit in respect 
of a pension, grant of money, or land revenue instituted before such date, 
ao as to exclude the operation of the Act under this section.—6 Bom. 737. 


Lands beld free of assessment under a grant from Government, which 
bestews on the grantee the lands themselves and not merely the Govern- 
ment revenue arising from them, do not fall within the provisions of this 
Act.—1 Bom. 76. | 

2. The enactments mentioned in the schedule hereto annexed shall 
be repealed to the extent specified in the third 
column of the said schedule. 


Bat all rules in regard to the award an’. payment of pengions or 
grants of money or land-revenne, and the 
identification of the persons entitled to receive 
them, made under any such enactment, shall be deemed to have been 
made under this Act so far as they are consistent therewith. 


3. In this Act, the expression “ grant of money or land-revenue” 
includesanything payable on the part of Gov- 
ernment in respect of any right, privilege, per- 
quisite, or office. 


, Notes. 

- .The meaning of the expression “ grant of money or land revenue” ex- 
tended by this section to include “ anything payable on the part of Govern- 
ment in respect of any right, privilege, perquisite, or office” is not of 80 
wide a range as to include*a grant of the proprietorship of the soil, or 7 
suit involving the rights of a proprietor of the soil—I. L. B., 1 Bom. 5 


If words are employed in a grant which expressly, or by necessary 
implication, indicate ise Goreriaeal intends that, so far as it may ae 
any ownership in the soil, that ownership shall pass to the gente nel i 
Governuient nor any person subsequently to the date of the “fea ae znd 
poder Government, can be permitted to say that the ownership did not & 


' Knactments repealed. 


Saving of rules. 


Interpretation section. 


4),  PENBIONS, SRE, 
s, aniess there are in the grant such detailed provisions és.to shot that. 

a words are limited in their operation.—] Bom, 528, oF ce : 

A sanad, by the State purporting to grant a village in Inam, “ iwelud- 
ing the waters, the trees, the stones and quarries, the mines, and the hidden - 
treasures,” but excluding the Hakdars and Znamdars, was held to be Se : 
by the State of such proprietary right ae it had in the soil of the village - 
to the granteo, It is not open to the grantor to say that such words as the 
above mean nothing but land revenue. The saving of the rights of the 
Hakdare and Inamdars does not .prevent the property the soil, so far aa it. 
oan be regarded as vested in Government, from passing to the grantee.—1 
Bom. 523. . 

The word “right” .in this section is equivalent to the word Aak in its 
restricted sense of “ allowance” or “ fee.” —1 Bom. 203. 

A tora-garas hak does not come within the meaning of the word “pen- 
sion,” which denotes something different from “a grant of money or Jand 
revenue” as defined in this section.—4 Bom, 432, 


See I. L. R., 16 Bom. 537, noted undcr sec. 4, 
II.—Riauts to Prenstons. 
4, Except as hereinafter provided, no Civil Court shall entertain 


Bar of suite relating to DY suit relating to any pension or grant of 
pensions. money or land-revenue conferred or made by 
the British or any former Government, whatever may have been the 
consideration for any such pension or grant, and whatever may have 
been the nature of the payment, claim, or right for which such pension 
or grant may have been substituted. 


Notes. 

The plaintiff was the holder of an hereditary office to which were 

attached certain emoluments, the right to which had been conveyed by an 

ancient grant to the original holder of the office, and was continued by the 
British Government. Up to 1842 the allowances were received direct from 
the cultivators, in cash and grain, but after that the allowances were com- 
puted and paid at the former rates by Government. In 1869 the old system 
of cash and grain assessment was discontinued, and a system of fixed cash 
assessment introduced. The plaintiff claimed to have his allowance coms 
puted, from the date of the alteration, according to the enhanced rates of 
cash assessment with a percentage on the assessment of lands set apart for 
forest :—Held, that under Act XXIII of 1871 the Civil Courts had no juris- 
diction to entertain the suit, Ramchandra Govind v. The Collector of 
Ratnagiri—Printed Judgment, Bombay High Court, 1874, p. 231. (Un- 
reported, ) 

Section 4 of the Pensions Act, 1871, provides that no Civi] Court shall 
entertain any suit relating to any pension or grant of money or land-revenue 
conferred or made by the British or any former Government, whatever ma 
have been tho consideration for any such pegfipn or grant and whatever 
may have been the nature of the payment, claMl, or right for which sock 
pension or grant may have been substituted :—Held that a yeomia allowance | 
granted toa religious institution did not fall within the purview of thé 

Pensions Act. Where a trustee ofa Mabammadan mosque sued for & deds 
tion of his title as against ‘a co-trustee :—Held that secs. 14 and 16 of 
the Qeligions Endowments Act, 1863, were not applicable to the snit,—J. 
L B., } ; Madr. 283. ; 
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., Suit to reoover s moiety of two villages granted as. jaghir :-—Held, 
‘Ghat as the original grant was not of the freehold or fall ownership in the 
aol}, the suit was barred by seo. 4 of the Pensions Act, 1871.12 Madr. 98. 


¥ In 1826, A obtained a decree on s mortgage, awarding him ,vesession 
aud enjoyment of certain inam property, consisting of lands and of cash 
aHowances annually paid from the Government treasury, called mokasa 
amaele. A and his successors continued in possession down to 1852, when 
the jnam was attached on-behalf of Government pending an inquiry, ander 
Bombay Act XI of 1852, into the title of the holders of the inam. The 
attachment remained in force till 1865, when Government finally decided 
that the inam property, with the exception of a certain portion, should ve 
restored to those from whose possession it had been taken in 1852. There- 
upon D., the successor in interest of A., applied to the Collector to be rea: 
tored to possession, The Collector refused. D., therefore, sued him for 
arrears of the mokasa amals, and obtained a decree in 1868, Thereafter 
D, did not receive any payment from the Government treasury. In 1883, 
D. filed the present snit against Government to recover possession of the 
.inam lands together with arrears of the amala. Held, that the suit against 
Government was not cognizable by the ‘Civil Courts both under the Pen- 
sions Act (XXIII of 1871,) sec. 4, and under the Bombay Revenne Jurie- 
diction Act (X of 1876,) sec. 4. Both those Acts, though not re-trospective 
in their operation, still do not create rights to relief against the Govern- 
ment where none subsisted before, Accordingly, the suit, being barred 
under Bombay Regulation XXIX of 1827, was equally barred under the 
later Acts XXIII of 1871 and X of 1876, Held, also, that even if the suit 
were cognizable by the Civil Courts, it would be barred by limitation. The 
plaintiff's right to the periodical payments was barred by a total disconti- 
nuance of them for more than twelve years before the institution of the suit 
notwithstanding his decree for the amals in 1868, which might establish his 
right to them in that particular year. Held, farther, that the claim to the 
lands was also time-barred, the Colleoctor’s possession being that of an 
adverse holder since 1865, when the attachmer 5 wasordered to be withdrawn 
The land could not properly be said to be in custodia legis, Government 
having taken possession of it in its own right, and not on behalf of any 
vival claimants thereto,—11 Bom, 222, 

A Jaghire having been granted by the Nawab of the Carnatic for the 
support of the grantee and his relatives, was resumed by Government and 
@ money payment equivalent to the rent substituted, Held, that a suit by 
a relative of the original grantee to recover, as arrears of his share, money 
received by the representative of the grantee was barred by this section.—4 
Madr. 841. | 

This section debara Civil Courts from taking cognizance of any suit 
relating to any pension or grant, without a certificate from the Collector or 
other authorized officer.—1 Bom. 75. 

| A plaintiff alleging that as the hereditary Deshmuk of certain mahals, 
he was entitled to be paid directly by the ryots of these mahals a percent- 
age on the revenue assessed thereon, sued to recover a portion of such per- 
centage which had been céflected along with the revenue and retained by 
the Government. Held that the claim was “a suit relating to a grant of 
money or land revenue,” and as such excluded by this section from the 
jurisdiction of the Civil Courts. —2 Bom. 99 


| A suit in a Civil Court by a hereditary deshmukh relating to a grant of 
land revenue is prohibited by this Act.—6 Bom. 209. 
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 A.auit for a declaration of the plaintiff's elegtbility to officiate: 0a. potel 
>f ao village is not prohibited by this Act. Thia Act should yeosive a strict 
Sg easton. as being in derogation of the right of the subject to resort to 
she ordinary Civil Courts,—1 Bom. 531, se 
- ]his section probibits the Civil Courts from entertaining asuit against 
Jovernment upon an alleged agreement by it to pay moneys from ite trea- 
“ary in lieu of tora garas haks.—4 Bom. 448 and 437. 
Pl.intiff aned, as the trustee of a devasthan, to recover the amount of 
a cash allowance attached to the-worship of certain idols in the village of 
Ankli, The plaintiff alleged that the defendant, who was the inamdar, of 
the village, received its revenue subject to the payment of the allowance in 
question, and that he had wronpfally appropriated the Jatter for the three 
years preceding suit. Held, that the allowance in question was “a grant 
of money” within tho meaning of section 4 of the Pensions Act (XXIII of 
187]), and that the suit would not lie in the absence of the Colleator’s cer- 
tificate, though Government was not a party to the suit,—16 Bom. 587, * 
In part of Western India annual payments, known as toda giras hak, 
made by village communities and commuted by them into linbilities to 
girasias, have been recognized ns a species of p.operty, however anlawful 
their origin, In 1852 a resolation of the Government of Bombay desuribed 
the position of the girasias at the time, and gave them the option of resym- 
ing the collection of the toda-giras hak formerly levied, reeorting only to 
legal proceedings to enforce their claims, or of receiving, from the Govern- 
ment, nllowances of an equivalent amount ; the collections, in the latter 
case, being discontinued on all lands. The ancestora of the adoptive father 
of the pluintiff formerly levied foda-giras hak ; and after 1862, the Govern- 
mentin respect thereof made payments, under the resolution, to three 
brothers, of whom one was the plaintiff's father ; the latter receiving a one- 
third share, which, on his death in 1865, was no longer paid, Held that a 
suit against the Government for payment of this third share with arrears 
fell under this section, which prohibits vognizance save as in the Act pro- 
‘vided, “ of any suit relating to any pension or grant of money or land-re= 
‘venne conferred or made by the British, or any former, Government, what- 
ever may have been the consideration for such pension or grant, or what- 
“ver may have been the nature of the pryment, claim, or right for which 
uch pension or grant may have been substituted.” Held that there was no 
2a80n, cither in the language of the Act itself, or in any antecedent legis- 
ition, for construing these words as applicable only to rights in the nature 
f pensions.—5 Bom. 408. a 

The word “ suit” in section 4 of the Pensions Act (XXIII of 1871) does 
ot include execution proceedings. The Collector’s certificate is not neces- 
ary oe the sale of a desatgirs hak in execution of a decree,—16 
om. 731. 

_ & saranjam is ordinarily impartible and semble, that a political pen- . 

‘ON granted in substitution of a resumed saranjam is so likewise. This Act 

revents a Civil Court from declaring such a pension to be partible, unless 

16 Collector should authorize it to do so; and the fact that the Collector 

athorizes a suit for maintenance out of auch @ pension, affords no ground 

© presuming that he authorizes a suit for the partition of the pension.— 
mG. ° ; 

A grant of lands free of revenue does not come within the purview of 
2¢ Indian Pensions Act, 1971. A Joint Hinda family, consisting of three 
rothers, a ie an undivided one-third share of certain lands. e mem- 
er sued the others for partition of the family property, claiming to have 
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ais declared. to receive one-third of the share of the family in the 
orofits of the said lands :—Held, ‘that the Court was not debarred from 


granting the relief prayed for by the isions o 
lief Aoh—7 Made, 191, POM none OF seo. 42 of tho Bpeeic 
~ § Any person having a claim relating fo any such pension or 
z grant may prefer such claim ‘to the Collector 
Jalen, eligi of the District or Deputy Commissioner or 
pony des other autho- other officer authorised in this behalf by the 
meas Local Government ; and such Collector, Dephiy 
~ommissioner, or other officer shall dispose of such claim in accordahce 
with such rules as the Chief Revenue Authority may, subject to the 
general control of the Local Government, from time to time prescribe 
in this bebalf. 
Note. 


This section prescribes a remedy for the claimant of a pension or grant 
of money or land revende conferred or made by the British or any former 
Government.—I, L. R., 1 Bom. 75. 


6.. A Civil Court, otherwise competent to try the same, shall take 

Power of Oifeil Court cognizance of any sach claim upon receiving 

to take cognizance of such a certificate from such Collector, Deputy Com- 

olaims, missioner, or other officer authorized in that 

behalf that the case may be so tried, but shall not make any order or 

cree in any suit whatever by which the liability of Government to pay 

| ae such poneeues grant as apron is affected directly or indirectly. 
nanos * OO. 0 wren, Yo : 3 


Where a plaintiff does not produce vacertificate required by the Pen- 
gions Act till Lr some of the a yidease has be au“ecorded, and the defend- 
ant raises no objection to such evidence being used b)the.Judge, he must 
be taken to have waived the irregularity. a - 

The better course for a Judge to pursue when a plaint is Ynainat 
him, for which he thinks a certificate necessary, would be to adjourn t 
decision whether the plaint should be accepted or not, for a sufficient ty 

_to enable the plaintiff to prooure one. Motiram Kaliandas v. Prata 
Printed Jadgment, Bombay High Court, 1877, p, 314. bbaideaoree 
here the mor of a dessigiri hak without obtaining the c 
ie Certificate Sodas section 6 of Act XXIII of 1871 sued the se when 
tative of the mortgagor to enforce the mortgage debt by a sale of the h- 
and obtained a decree, without jurisdiction :—Held, that the procescing? 
the suit were without jariadiction and that the deoree could not sae : 
the basia of any title or estop the representative from suing for & sar a: 
tion of his right to the hak as ifeholder as against the urchaser 
guotion sale held in execution of the decree,—I. L. B., 9 Bom. 285. 
“'Toda-Giras” hake are within the soope of this Act; and = suit 
respect of them cannot be instituted without the certificate required by t 
- geotion.1 Bom. 208. ; ern 
Where the certificate required by this Act yas not produced w 
suit was instituted, buat saa getaaeed at the final hearing, held that 
original defect did not prevent the suit proceeding.—8 Cal. 422. 
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This ‘section enables the revenue officer to refer the parties to the Civit 
Court for the determination of their respevtive interest in the income ar 


other benefit, which thé executive will, however, still, as against either ox 
both of the litigants, be at liberty to allow or to withhold.—] Bom. 75, Ke 


See I. lL. B., 16 Bom. 547, noted under seo, 4. 


Pensions for iands held 7. Nothing in Sections four and six 
under grants ia perpetuity. applies to— 


(1) any Inam of the class referred to in the first Section of 
Madras Act No. LV of 1862 ; 


(2) pensions heretofore granted by Government in the territories 
respectively subject to the Lieatenant-Governors of Bengal and the 
North-Western Provinces, either wholly or in part, as an indemnity 
for loss sustained by the resumption by a Native Government of lands 
held under sanads purporting to confer a right in perpetuity. Such 
pensions shall not be liable to resumption on the death of the recipient, 
but every such pension shall be capable of alienation and descent, and 
aod may be sued for and recovered in the same manner as any other 


roperty. 
ee Note. 


A pension of the nature described in Act XXIII of 1871, (Pensions 
Act), section 7 clause (2) was drawn by a Muhammadan, in whose name 
slone it Was recorded in the Government registers, for himself and the other 
members of his family, who, up tothe time of his death, received their 
shares from him. Shortly before he died, he executed a deed of gift in 
favour of his wife, which purported to assign to her the whole pension. No 
mutation of names was effocted in the Government registers, but the deed 
of gift and the sanads in respect of which the pension had originally been 
granted, were handed over to the donee, After the death of the donor, one 
of his sisters brought a suit against his widow to establish her right: (i) to 
receive the share in the pension which she had inherited from her father 
and received up to her brother's death, and (ii) as heir to her brother hime 
lelf, to the share which he had inherited. It was contended on her be- 
half that the deed of gift was in any case ineffectual as an assignment of 
ore than the donor’s own interest, and further that it was invalid even 
8 an assignment of his own share, inasmuch as, under the Pensions Act, 
he pension could not be made the subject of gift, and under the Muham- 
nadan Law it was “musha’” and not transferable, an actual delivery or 
ransfer of possession was, under the same law, essential to the completion 
f the gift, but no such delivery or transfer had been effected, In defencee 
b was pleaded (inter alia) that the suit was barred by limitation. Held that 
twas dotbtful whether in such a case and as between such parties the 
‘mitation Act would be applicable at all; but that, assuming it to be 80, 
ither art. 127, or art. 131 of the second schedule should be applied, and, 
he plaintiff having received her share within twelve years, the suit was 
rought in time, Held, that the deed of gift was not a good assignment in 
\wof the interest of the plaintiff, who was nota party thereto, aud the 
efepdant could take nothing more tuan the donor's own interest, Hed. 
at, whatever might be the Muhammadan Jaw apart from the Pensions 
“t under sec, 7 of the Act the pension or any interest in 1b was ca able of 
bg alienated by way of gift, the subject of the gift being not cash, 
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ut the right to have the pension paid. Held that there waa no force & 
the contention that the gift became void because the right was not dividec 
inasmuch as in the caso of a right to receive a pension, the right of thednd’ 
viduals who are the heirs become at once divided and separate af,tue aigat 
of the sole owner ; and in this case the sh res were definite and ascertaine 
and required no further separation than was already effected upon the ao! 
owner's death, Held that the rule of the Mahammadan law as to the ir 
validity of gifts purporting to pass more than the donor was entitled tc 
was bused upon the principle of musha or undivided part, and had no ar 
plication to cases where the donor's interest itself was separate ; and the 
even if it were the strict Muhammadan law that where a man having 

definite ascertained interest in a pension, and intending at any rate to pas 
his interest to his wife, purported to give her more than he was entitled tc 
he failed to give her any interest at all, sec. 24 of the Bengal Civil Court 
Act (VI of 1871) did not make it obligatory to apply the strict Muhamma 
dan law. as to gifts in transactions of modern times. Held that althougk 
accofding to the Muhammadan law, possession was necessary to perfect 

gift where the nature ofhe transaction was snch that possession was poss’ 
ble, possession of a right to receive pension could only be given by handin 
over the documents of title connected with the pension or assiguing th. 
right to receive the pension ; that tne gift in this case was perfect as soo 
as the deed was executed and handed over with the other papers to th 
donee ; and that the mutation of names was merely a thing which woul 
follow on the perfection of the titie, and did not in itself go to make or forr 
part of the title —I, Lb, B.,9 Al. 213, 


III.—Mops or Payment, aw 
- .~verp” 







i eh sa any eon * war grantee hw Anyearn >: tee -reve 
Owing, “inwion ar grant ap, storeneld is of money or la Depnt, 
i ebay nue shall be paid by the Collector or theher, snk 
ste Anca Dapets aid Commissioner or oper authorized offidio time 
missioner, or other autho-- ject to such ruk,“y % ay, from time Hg Reve 
ae be prescribed by tf» %, “ef Controlli 
nue Authority. ae 
Wote.—See I, L. R., 1 Bom. 75, noted under seo. 6. 
9. Nothing in Sections 4 and 8 shall affect the right of a grantee 
Baving of rights in res- of land-revenue, whose claim to such grant i( 
pect of the recovery of admitted by Government, to recover such re- 
taod-revenue. venue from the persons liable to pay the same 
under avy law for the time being in force for the recovery of the rent 
of land. : 
10. The Local Government may, with the consent of the holder. 
order the whole or any part of his pension or 
ion grant of money or .and.revenue to be com- 
muted for a lump sum on such terms as may seem fit. 
IV.—MisceLLANEous. 3 
11. No pension granted or continued by Government on politica 
 Beemption of pension CONsiderations, or on account of past services 
from attachment. or present infirmities or as e compassional: 
v1 : : 


“POR 
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Commutation of pen- 
sions. . 
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and no money due or to become due on account of such pension or 


allowance, a 
shall be liable to seizure, attachment, or sequestration by process 
of any Conrt in British India, at the instance of a creditor for, any 
de:wnand against the peusiouer, or in satisfaction of a deoree or order 
of any such Court. 
Noted. : 

A tara garas hak is not exempted from attachment under a decree 0 
a Civil, Court.—I. L. R., 4 Bom. 432, 

e word “ pension” in this section is used in its ordinary and well- 
known sense, viz., that of a periodical allowance or stipend granted, not in 
respect of any right, privilege, perquisite or office, bat on account of paat 
service or particular merits, or as compensation to dethroned princes, their 
families and dependants.—4 Bom, 432, 

Arrears of pension due to a deceased Yeomiahdar are not liable to be 
attached in satisfaction of a decree against heirs. The decision is based 
on Regulation IV of 1831 and Act XXIII 1838 both of which are repealed 
by this Act.—5 M. H. C. B., 371, 

The stipend of a Carnatic Stipendiary is not liable to attachment in 
execution of a decree obtained against the stipendiary, it being one of the 
description of personal grants expressly protected from attachment in satis- 
faction of any decree or order of a Court by section 3 of Kegulation IV of 
1881 extended by Act XXIII of 1838 (Section 11 of Act XXIII of 1871).— 
4M, H.C. R., 277. 

' See I. L. B., 16 Bom. 731, noted under seo. 4. 


12. All assignments, agreements, orders, sales, #ad securities of 

Assignments, &.,inan- °VFY kind made by the person entitled to any 

ticipation of such pensions, pension, pay, or allowance mentioned in Section 

ener eleven, in respect of any money not payable 

at or before the making thereof, on account of any such pension, pay, 

or allowance, or for giving or assigning avy future interest therein, ere 
nal] ard void. 

Notes. 

_ On the 12th February, 1865, A, who was in receipt of a sthakht pen- 
sion from Government, assigned by deed a portion thereof to his wife, in 
lieu of ber dower. After his death, disputes arose between the wife and the 
heirs of A in regard toa portion of the amount thus settled on her ; and 
she instituted a suit, on a certificate granted by the Collector under seo, 6 
of the Pensions Act (XXIII of 1871), in which she prayed for a declaration 
of her proprietary right in respect of the said money, and of her power to 
transfer the same :—Held, that the assignment of the 12th February, 1865, | 
having been made before the passing of the Pensions Act, was not invali- 
dated hy sec, 12 of that Act, which had no retrospective operation. The 
former judgment of the Court in this appeal reversed.—I. L. R., 7 Al. 886, 


A, who was in receipt of a zihakhi pension from Government, assigned 
y deed s portion thereof to his wife in lieu of dower. After his death, dis. 
utes arose between the wife and the heirs of A in regard to a portion of 
he amount thus settled on her; and she instituted a suit, on a certificate 
“auted her by the Collector ypder seo. 6 of Act XXIII of 1871, in which 
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she prayed for a declaration of her proprietary right i 
eda her power to transfer the mame. Held iat nck ig wish 

reference to sec. 12 of Act XXIII of 1871, A could not legally assign any 
ton of his pension to the plaintiff, the deed executed by tim im her 
‘favour was nail and void ; and that, inasmuch as it was upon the basis of 
that instrament that she now came into Court, her suit fail, since she was 
necking to obtain a declaration of right rested upon a deed which. was con- 
trary to law.—é6 Al. 630, 

13. Whoever proves to the satisfaction of the Local Goverr- 
ment that any pension is frauduiently or’ un- 
duly received by the person enjoyi#g the 
beveft thereof, shall be entitled toa reward eqaivalent to the amount 
of such pension for the period of six wontha. 

‘ 14. The Chief Controlling Revenue Authority may, with the econ- 
sent of the Local Government, from time to 
time, make rules consistent with this Act res- 
pecting all or any of the following matters :— 7 

(1) the place and times at which, and the person to whom, any 
pension saall be paid, 

(2) inquires in to the identity of claimants, 

(3) records'to be kept on the subject of pensions, 

(4) transmission of such records, 

(5) correction of such records, 

(6) delivery of certificates to pensioners, 

(7) registers of such certificates, 

(8) referencé to the Civil Court, u- der Section 6, of persons 
claiming a right of succession to, or participation in, pensions or grants 
of money or land-revenue payable by Government, 

and generally for the guidance of officers under this Act. 


All such rules shall be published in the local official Gazette, and 
shall thereupon have the force of law. 


Reward to informers. 


Power to make rules. 
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SCHEDULE. 
( See section 2, ) 


I—Begncat Reac.artions. 
* * * 


II,—Mapras Reovsations. 


oo ere hl matte 
ere 
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Number and year. Title or Subject, Extent of Repeal. 


cece pI IIS I LL IO ECAC LC LL 


I of 1803 ..|A Regalation for defining the'| Sec. forty-three, 
duties of the Board of Revenue, 
and for.determining the extent 
of the powers vested in the 
Board of Revenue. 


II of 1803  .../A Regulation for describing and | Section thirty. 
determining the conduct to be 
observed by Collectors in cer- 
tain cases. 


wits oes 
eee 


IV of 1831 —...|A Regulation for better securing | The whole, 
to the Grantees personal or 
hereditary Grants of money or 
of Land-Revenue, conferred by 
the Government in considera- 
tion of services rendered to the 
State, or in lieu of resumed 
offices or privileges, or of Ze- 
mindaries, or Paleiyams forfeit- 
ed or held under attachment or 
management by the officers of 
Government, or as Yeomiahs or 
Pensions. 


IIT,—Bompay REeGoLaTions. 








* * * 
IV.—Acts, 
5 | 
Number and year. Title or Subject. Extent of Bepeal. 
AXXI of 1886... |Government Grants. The whole, 


xu of 1888... Exemption of Grants from attach-| The whole. 


ment, 
VI of 1847... |An Act for securing Military and | The whole. 
aval Pensions and superannu- 
action Allowances: . | 
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Revised Rules under the Pensions Act No. XXIII of 1871. 
1, Claims relating to any pension, or grant of money or land revenue, 
falling within the scope of the Pensions Act, ingnired into by the Gollec- 
tor or other authorised officer under Section 5, shall be reported by him for 
the orders of Government through the Board of Revenue, — 
| 2. Acertificate declaring that a claim to such pension or grant may 
be tried by a Civil Court shall not be granted under Section 6 without the 
previous sanction of Government obtained through the Board of Revenue. 
8, Such certificate will ordinarily be granted when a person bong /ji.'e 
claims a right of succession to, or participation in, a pension, or grant of 
money or of land revenue, under the terms and within the intention of the 
endowment; but when the claims is for the recovery of the pension or 
* grant or any part ofit alienated to third parties by the life-tenant or troe- 
tea for the time being, contrary to the intention and object of Government 
creating or continuing the grant, the case will be inquired into and report- 
ed for the decision of Government itself. | 
4. Whenever the decision of Government in cases inquired into under 
Rule 3 recognizes the justice of the claim or avy part thereof, it shall be 
catried out if (a) the pension be a cash payment or a beris dedaction by an 
order to the Treasury or Village Officers concerned to pay the amount then 
in the Treasury or thereafter acoruing to be payable, to the party declared 
to be rightfully entitled ; and if (b) it be a grant of land revenue, by pro- 
clamation in the village and a written notice to the ryots in occupation of 
the land, that the Government has decided in favorof A. B. as the Inam- 
dar ; and by the issue of a certificate authorising the party recognized by 
Government, to sue those who under color of little may already have wrong- 
” fully received any such pension or Inam. 


MISCELLANEOUS. 
ACT No. XXIV. OF 1839. 


PaSsED ON THE 22ND OcrosEr 1889. 
An Act for the administration of justice and collection of the Revenue 
* de cortain parts of the Districts of Ganjam and Visagapatam. 
1. [Repealed by Act No, XIV of 1870.) 


9. The operation of the rules for the administration of civil and 
Exemption of districts criminal justice, as well as those for the collec- 
from certain rules. tion of the revenue, shall cease to have effect, 
except as hereinafter mentioned, within the undermentioned tracts of 
country at present included in the Districts of Ganj 1 and Visaga- 
patam : 





\ 


In tax Distaict or Gansan. In tHe Disteicr or VisacaeaTax. 
Zemindaries. . Ancient Zemindaries. 

Palaru. Vijayanagaram. 
Humma. Bobbili 
Biridi. 
Kallikota. Hill Zemindaries. 
Pratapagiti. 
Mobari. Jayapuram. 
Vijayanagaram. Kurabham. 
Hathagada. Sangamvalasa. 
Brahmanorachi. Chemudam. 
Ohikati. Pachipenta. 
Mandasa. Andhlram. 
Sarangi. Sarvapalli-bhimavaram. 
Jarada, Salara. 
Jalantra. Madugula. 
Badarasangi. Belgam. 
Dherakota. Merangi. 
sodagada. 
Sherugada. Under Amant 
Tarla. 
Parlakimidi. Palakonds. 

Adiga Weis Golakonda. 
Gamsars. 
Surada. 
ye 2 

leg. Komari ?). 
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3. The adniinistration of civil and criminal justice (inolading 
, Admatatateation of civil the superintendence of the Police), and the col- 
end criminal justice in lection and superintendence of the revenues of 
ae: every description, within the tracts of country 
aadian in the foregoing seotion which are now included in the Dis- 
trict of Ganjam, shall be vested in the Uollector of Ganjam, and within 
those which are now included in the Diatcict of Visagapatam, in 
the Oolleotor of Vizagapatam, and shall’ be exercised by them res: 
pectively as Agents to the Governor of Fort St. George. 


4. It shall ba competent to the Governor in Council of Fort St. 
“Power to prescribe roles George, by an Order in Connoil, to prescribe 
for Government Agents. = such rules as he may deem proper for the guid- 
ance of such Agents, and of all the officers subordinate to their control 
and authority, and to determine to what extent the decision of the 
Agents in civil suits shall be final, and in what suits an appeal shall 
lié to the Sadr Adalat, and to define the authority to be exercised by 
the Agents in cvinital trials, and what cases he shall submit for the 
decision of the Fanjdari Adalat. 


§. Upon the receipt of any criminal trials referred by either of 
Judgment in criminal the Agents under the rales which may be 
trials referred by Agents hereafter presoribed by the Governor in Coun- 
to Fanjdari Adelat. cil, the Faujdari Adalat shall proceed to pass 
@ final judgment, or such other order as may, after mature con- 
sideration, seem to the Court requisite and proper, in the same man- 
ner asif the trial had been sent up in ordinary course from a Judge 
on Circuit. 


6. Upon the receipt of any appeal from a decree of either of the 
Appeals to Sedr Adalat Agente, under the rales to be prescribed as 
from deorees of Agents. aforesaid, the Court of Sadr Adalat shall pro- 
ceed to try and determine it in the same manner as appeals from the 
Provi i fl Courts. 


%. Each of auch Agents as aforesaid shall have power of making 
, commitments by warrant under bis band, which 
_ Gommitmentaby Agents. i, ogeeased by the Governor of Fort St. 
- George in Council by: virtue of Regulation II of 1819 of the Madras 
QOode; provided that the third, fifth, sixth, and seventh sections of 
that Regulation sball remain in force and be applicable to commit- 
ments ander this Act. Provided also, that in 

Repert of commitments. every case in which either of euch Agents 
:. fhall make any such commitment, he shall transmit immediately a re 
“Se ‘port to the Governor in Council of Fort St. George for his. orders. 


niet Bo . 
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. & Is shall be competent to the Governor io Council of Fort- St. 

ower to alter limits of George, by an Order in Council to make, from. 
wrecks. time to time, such alterations in the limits:of 
the tracts within the aforesaid districts placed under the jurisdiction 
af the ssid Agente respectively, as he may deem expedient. 





ACT No. VIII. OF 1840. 


An Act concerning the signing of awards by the Meinbers of 
Panchayats. 


It is hereby enacted that in case where the minority of the mem- 
bers of a Panchayat, held under the provisions of the Madras Oode 
(See Reg. V of 1816, sec. 7), may decline to sign the award of the Pan- 
chayet, the signature or mark of the majority shall be sufficient to give 
legal validity to the award provided always thax in such cases it shall 
be incumbent on such majority to admit the minority to record and 
atteat by their mark or signature their reasons for declining to sign or 
mark the award passed by the majority. 





ACT No. X. OF [840. 


PassED ON THE 20TH Apri 1840. 


| An Act for the abolition of certain Pilgrim-tazes and for the Superin: . 
tendence of the Temple of Jagannath. 


1. [Repealed by Act VIII of 1868.) 


2. And itis hereby enacted that the superintendence of the 
temple of Jagannath, ‘and its interior economy, the conduct and manage- 
ment of its affairs, and the control over the Priests, officers, and servants 
attached to the temple, shall continue vested in the Raja of Khurda for 
the time being ; provided always that the said Raja and all persons 
connected with the said temple shall, on all occasions, be guided by the 
tecorded riéiles and institutions of the temple, or by ancient and establi- 
shed usage; so far as the same may be consistent with the provisinas 
of this Act. 

3. And it is hereby enacted that the said Raja of Kburda. shall 
not receive, or allow to be received by any person connected with the 
said temple, and payment, other than each voluntary donations as may 
be freely offered, from any person resorting to the said temple for the 
er of religious ceremonies. | 


4. [Repealed by Act VIII of 1868.] 





- MISORLAAIEOUS, - aon 0, 
“ACT. No.. Vv. OF. 1843. 


_ Passep on tHe 7ra Aprgit 1843, 
ae As amendend. by Act XVI of 1874, 
: dn ‘Add for declaring and amending the Law regarding of Slavery 

| within the territories of the Bast India company. . 

4. No public officer shall, in execution of any decree or order of 
= a Court, or for the enforcement of any demand 
‘ bl aero Raper *e of rent or revenne, sell or cause to be sold, aby 

e decree, or arevenue de- person, or the right to the compulsory: labor 
— or services of any person, on the ground that 
such person is in a state of slavery. 


Gaawesseesey- 


ACT No. XXI. OF 1850. 


_ Passgp on THE lJrH Apnit 1850. 


An Act for extending the principle of section 9, Regulation VII., 1882, of the 
_ Bengal Oode throughout the Territories subject to the Government of the 
Hast India Company. 
Wauarzas it is enacted by section 9, Regulation VII., 1882, * of 
ie: the Bengal Code, tant, ‘ whenever in any civil 
suit the parties to such suit may bo of different 
persuasions, when one party shall be of the Hinda and the other of the 
Muhammaden persuasion, or where one or more of the parties to the 
anit shall not be eitier of the Muhammadan >r* Hindu persuasions, the 
laws of those religions shall not be permitted to operate to deprive 
such party or parties of any property to which, but for the operation 
-of such laws, they would have been entitled; ” and whereas it will be 
beneficial to extend the principle of that enactment thronghont the 
territories subject to the government of the East India Company; It 
| is enacted as follows : 


1. Bo much of any law or usage now in force within the terri- 
re er usage which io- tories subject to the government of the Bags 
“‘flota forfeitars of, ct India Company as inflicts on any person for- 
| pra gg ty ofcane feiture of rights or property, or may be held in 

to cease to be enforced. any way to i impair or affect any right of in- 
beritance, by reason of bis or her renouncing, or baving been excluded 
from the communion of any religion, or being deprived of caste,t shall 
gaze to be enforced as law in the Courts of the East India Oompany, 
and in the Courts established by Royal Charter within the said terri- 
- Yories.} 


a eee 
¥. Repealed by Act VI of 187. { 18 Bengal, 25, 756—76. { 8 Moores I. A. 229. 


attesaen 3850.) MISCELLANEOUS 
- . ACT No. XXXVII. OF 1850. 


- PasezD on THE Ist Novemser 1850. a 
An Act for regulating Inquiries into the behaviour of Public Servants: 
Wuxezas it is expedient to amend the law for regalating inquiries 
7 into the behaviour of public servants not re- 
Preamble. : : 
moveabie withont the sanction of Government, 


and to make the same uniform throughout the territories under the Go- 
vernment of the Hast India Company ; It is enacted as follows : 
1. [Repealed by Act XIV of 1870.) , 
9. Whenever the Government shall be of opinion that there are 
good grounds for making a formal and public 
Pclageer See Gaulle it enquiry into the truth of any fapulasion of 
qniry into conduct of cere misbehaviour by any person in the service of 
wee the East India Company not removeable from 
his office without the sanction of the same Government, it shall cause 
the substance of the imputations to be drawn into distinct articles of 
charge, and shall order a formal and public inquiry to be made into 
the truth thereof. 
$. The inquiry may be committed either to the Court, Board or 
Authorities to whom in- other authority to which.the person accused is 
quiry may be committed.  § gybordinate, or to any other person or persons, 
to be specially sppointed by the Government, Commissioners ea the 
purpose ; notice of which commission sball be 
Cerne ee! given to the person accused ten days at leas 
before the beginning of the inquiry. | 
4. When the Government shall think fit to conduct the prosecu- 
Conduct of Government tion, it shall nominate some person to conduct 
prosecation. the same on its behalf. Sa 3 
5. When the charge shall be brought by an accuser, the a 
ment shall require the accusation to u- 
Ep oo pal verified. Pon. ced to writing, and vertified by the oath or 
alty for faled’accusation. = syiomn affirmation of the socuser aod every 
person who shall wilfally and malicionsly make any false scougatien 
under this Act, upon such oath or affirmation, shall be liable to the 
peualties of perjury : but this enactment shall not be construed to pee- 
Institution of inquiry by vent the Government from institating any en- 
Government. quiry which it shsll think fit, without such 
accusation on oath or solemn affirmation as aforesaid. pei bei 
: 6. Where the imputation shall have bean: 
hie Geen ee made by on accuser, and the Government 
ee | shall think fit to leave to him the conduct. of 
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‘thé’ prosecation, the Government, before appointing: the commission 

shall require him to farnish ressopable security that he will attend and 

prosecute the charge thoroughly and effectually, and also will be:forth- 

fo answer any eounter-charge or action which may be after- 

varie bronght against him for malicions prosecution or perjury. or 
ation of perjury, aa the case may be, 

% At any subsequent stage of the proceedings, the Government 

Pee of Government ™®Y) if it think fit, abandon the proseontion, 


to prosecution and ©=6and in such case may, if it think fit, on the ape 
-— ib, socaser to conti- nlicatiou of the accuser, allow him to continue 


the prosecution, if he is desirous of so doing, 
on his furnishing euch security as is hereinbefore mentioned. 

- 8. The Oommissioners shall have the same power of punishiag 
R : contempts, and obstruotions to their proceed - 
ane ings, as is given to Civil and Criminal Courts, 
and shall have the same powers for the summons of witnesseses, and 

for compelling the production of documents, 
Tair protection and for the discharge of their duty under the 
commission, aud sball be entitled to the same protection as the zilla 
Servi and city Jadges, except that all process to 
oe eee cause the attendance of witnesses, or other 
compulsory process, shall be. served through end executed by the silla 
Powers of Court acting or city Judge in whose jurisdiction the wit- 
wnder-commisaion, ness ur other person resides, on whom the pro- 
cess is to be served, and if he resides within Calcutta, Madras or Bom- 
bay, then through the Supreme Conrt of Judi: atare there. When the 
commission has been issued toa Court, or other person or persons 
having power to issue such process in the exercise of their ordinary 
authority, they may also use all such power for the purposes of the 
obimmission. 

'@. All persons disobeying any lawful process issued as aforesaid 
tr anaty for disobedience for the purposes of the commission shall be 
to-puooess. liable to the same penalties, as if the same had 

isdied originally from the Court or other authority through whom it 
is ‘exeonted. 

‘19. A copy of the srticles of charge, and list of the doouments 
Gopy of charge and list and witnesses by which each charge is to be 
tobe to accused. sustained shall be delivered to the person acou- 

wed, at least three days before the beginning of the i Pages “exclusive 
. the day of delivery, aud the first day of the inquity.. 


“"@yy At the beginning of the inquiry, the prosecutor s Hl exhibit 


ane ab the beginning the articles of charge to the Commi 
which shall be openly read, and the perso a0- 
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ousted shall thereupon be required to plead ‘guilty’ or * 0b guitty’ to 
each of them, which pleas shall be forthwith recorded with the artiele 
of charge. If the person acoused refuses, or without reasonable cages 
“Men-eppearance of go. "?@glects to appear to answer the charge eittioe 
cased an edmission of personally or by his counsel or agent, het 
charge. be taken to admit the truth of the articles “of 
charge, 
a. The prosecator shall then be entitled to addreas the Commis- 
Prosecutor's right ofad- sioners in explanation of the articles of charge, 
dress. aud of the evidence by which they are to. be 
proved : his address shall not be recorded. 
13. The oral and documentary evidence for the prosecution shall 
tion then be exhibited. The witnesses shall be exa- 
ih eae ee " wite mined by or on behalf of the proseoutor, and 
nesses. may be cross-examined by or on bebalf of the 
person accused. The ioe shall be entitled to re-examine the wit- 
Reexamination by p'°™ nesses on any points on which they have been 
secutor. cross-examined but not on any new matter, 
withont leave of the Commissioners who also may put such que ‘tions 
as they think fit. 
14. If it shall appear necessary before the close of the case for 
Power to admit orcall the prosecution, the Commissioners may, in 
for new evidence for pro- their discretion, allow the prosecutor to exhibit 
secation. evidence not included in the list given to the 
person accused, or may themselves call for new evidence, and in sach 
case the person accused shall be entitled to have, if he demands it, an 
adjournment of the proceedings for three clear days, before the exhibi- 
Accused’s right to ad- tion of such new evidence exolusive of the day 
jouroment. of adjournment and of the day to which the 


proceedings are adjourned. 





15. When the case fur .ne prosecution is 
pee oe closed, the person accused shall be requited to 
make hi: defence, orally or in writing as he oe ae If made orally, 
it shall not be recorded ;if made in writing, it 

abe wie fo eee shall be recorded, after being openly read, and ; 
in that case, a copy shall be given at the same time to the prosecaton. 
16. The evidence for the defence shall then be exhibited and the 

Evid ee ee witnesses examined, who shall be lible 4 . 
end ezaminstion of wit cross-examination, and re-examination and 
cases _ exaniination by the Commissioners pried 
to the like rules as the witnesses for the proeecation, 


17. [Repeated by Act XIIof 1876.) 
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ae The Comtsimiones o wome person appointed by tem eball 
notes in English oral 
Mate oon evidesct. hich shall be reed allowed to each wite 8° 
whott the same was given, and if necessary explained to him io 1 the Isa- 
guage in which it was given, and shall be recorded with the proceed- 
ings. 
19. If the person accused makes only an oral defence, and exhi- 
ety when closed bits no evidence, the inquiry shall end with his 
with defence. defence ; if he records a written defence, or 
exhibite evidence, the prosecutor shall be entitled to a general oral 
when entit- ‘reply on the whole case, and may also exhibit 
led to reply and give evi- evidence to contradict any evidence exhibited 
gr poste not entitled to {for the defence, in which case the person ac- 
| adjournment. cused shall not be entitled to any adjournment 
of the proceedings, although such new evidence were not incladed in 
the list furnished to him. 


90. When the Commissioners shall be of opinion that the articles 
cmena.. OF charge; or any of them, are not drawn with 

BE deters. pi to ad- sufficient clearness and precision, the Commis- 
joarn. sioners may, in their discretion, require the 
same to be amended, and may therepon, on the application of the person 
Reasons for refusing ad- e@0cused, adjourn the inquiry for a reasonable 
journment to be recorded. time. The Commissioners may also, if they 
think fit, adjourn the inquiry from time to time, on the application of 
either the prosecutor or the person accused, the ground of the sick- 
ness or unavoidable absence of any witness or éther reasonable cause. 
When such application is made and refused, the Commissioners shall 
record the application, and their reasons for refusing to comply with it. 


— Qi. After the close of the inquiry, the Commissioners shall forth- 
Report of Commissioner's With report to Government their proceedings 
procsedings. under the commission, and shall send with the 

record thereof their opinion upon each of the articles of charge sepa- 
rately, with such observations as they think fit on the whole case. 


22. The Government, on considerstion of the report of the Com- 
, missioners, may order them to take further evi- 
arene, ce : ao cape: denos, or give further explanation of their opi- 
nation. .  nions. It may aleo order additional articles of 
charge to be framed in which case the inquiry into the truth of sucb 
as ey into additional additional articles shall be made ia the game 
of charge. manner as is herein directed with reqpéot to the 
original charges. When special Commissioners have been apppointed, 

the Government may also, if it thinks fit, refer the report of the Com- 
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missioners to. the Court or other authority to which the persdn chased 
Refereiice of report of  *ubordinate, for their opinion on the case; 
, and will finally pass each orders thereon’ as 
Wiea) ordete. Sppear just and consistent with its powers 
| in such vases. 2 aris 
93. The word ‘Government’ as used in this Act means the Gover- 
nor-General in Council, the Governor or Deputy 
Governor of the Presidency of Fort William in 
Bengal, the Governor in Council of the Presidencies of Fort St. George 
and Bombay respectively, and the Lieutenant-Governor of the North- 
Western Provinces of Bengal, whose sanction is necessary for the re- 
moval of the person accused. 
24. Nothing in this Act shall be construed to repeal any Act or 
Saving ofenactmentsasto Regulation in force for the suspension or dis- 
dismissal of certainofficers. missal of Principal anc other Sadr Amina or of 
Deputy Magistrates or Deputy Collectors, but a Commission may be 
Commission under Act issued for the trial of any charge against any 
for their trail. of the said officers, under this Act, in any case 
in which the Government shall think it expedient. : 
25. Nothing in this Act shall be construed to affect the authority 
Saving of power of ree Of Government, for suspending or removing 
moval without inqairy, any public servant for any cause without an 
eacen eer: enquiry under this Act. 


Government defined. 


‘ACT No. Il. OF 1853. 


Passep on tHe 47a Fesrvary 1858. 

An Act to remove donbis as to the liability of all subjects of Her Majesty to the 
same jurisdictions as Natives in respect of Publio and Police duties and 
Public charges incident tothe holders of land or their local Agents or 
Managers. | | 
Wauuenas by virtue of Act No. 1V of 1837, it is lawfal for any sub- 

= . ject of Her Majesty to acquire and hold in per- 

, petuity, or for any term of years, property in 

Jand, or in any emoluments isening out of land, in any part of the 

Territories under the Government of the Hast India Oompany : and 

whereas doubts have arisen whether all subjects of ber Majesty aoquir-_ 

ing or holding property in laod, or in any emolomenta issuing out 

of land, or acting as local agents or managers of such property, OF 

enbject to the same jurisdictions as Natives for enforcing the din 

charge of public and police duties incident to the holding of such pra- 

perty, or for the enforcement of public charges and assessments upon 

or in respect thereof ; and whereas it is jast and reasonable that all. 
1b , 


*Preaml \e. 


7 ne MISOBIZANHOUS. .. aor s,, 1858. 


agents or: managers thereof, should be liable to the public burthens 
and daties incident thereto, and in case of neglect or refasal *~"Bie- 
charge the same, should be subject to the same jurisdictions as Nasites; 
it is therefore declared and enacted as follows :— 
‘+1 J. No person whatever, being the owner, holder or farmer of any 
“We one by reason of Property in land, or in any emoluments issuing 
ace - birth, beri . ex- out of land in any part of the said Territoriés, 
— cies ancl a rm whether in perpetuity or for a term, or. beidg 
pablicdaty, a local agent or manager of any such: pro- 
perty, is, by reason of his place of birth, or by reason of his descent, 
exempt from any public charge or assessment, or from any daty. con- 
neoted with the Police, or with the Salt or Opinm revenue, er from 
atiy duty whatsoever of a public nature, to which he would otherwise 
be subject, as the owner or holder of such property, or as a local agent 
or manager thereof. : te 
9. ‘For the non-payment of any such public charge or assessment, 
ie teat: CO for the breach of any such duty as aforesaid, 
charge, &o., teble to ot for any neglect or misconduct in the dis- 
same lew and jurisdiction oharge thereof, every person, whatever may 
ae a native of the place. = have been his plece of birth, or his deacent, 
shall be subject to the same laws, regulations, and procedure, and. to 
the same jurisdictions as if he were a Native of the said Territories. 


ACT No. X. OF ‘855. 


Passzp ox THE 2nD Mazon 1855. 


An Act to amend the law relating to the attendance and examtnaiion of 
— qpitnesses‘tn the Oivil Oourts of the Hast India Oompany in the Presi- 
denotes of Fort St. George and Bombay, and to amend the provisions 
of Sec. 40, Act XIX of 18538. 
| ® * & * * 


10, Any person, whether a party to the suit or not, to whom 
summons to attend and give evidence, or produce a document shall be 
personally delivered and who shall without lawful excuse, neglect or 
-gefuse to obey such summons, or who shall be proved to have ab- 
gconded, or kept out of the way to avoid being served with such sum- 
‘qnona, and any person who, being in Conrt, and upon being required 
by the Court to give evidence or produce s document in his possession, 
‘ghall, without lawfal exouse, ‘refuse to give evidence or sign his de- 
position, or to produce s document in his possession, shall, in addition 
to any proceeding to which he would otherwise the subject, be lisble 
to the party at whose request the summons shall have been iseved, or 
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at whose instance he shall be required to give evidence or produce 
the document, for all damages which he may sustain in consequence 
of such neglect or refusal, or of such absconding or —* out of 
the way as aforesaid, to be recovered in a civil action. S 


ACT No. XXXI. OF 1863. 


Passep on THe 16TH DecemserR 1868, 


An Act to give effect to the publication of certain orders and other 
matters in the Gazette of India. 


Waeraas the Governor-General of {ndia in Council bas resolved 
ome to publish an Official Gusette to be called the 
-_, Gazette of India containing such orders, notifie 
cations, and other matters as the Governor-Ge. eral of India in Council 
shall direct to be inserted therein ; lt is enacted as follows :— 
1. When in any Regulation or Act now in operation, or in any 
re en ' 1 of law, it is directed 
of India to have the effect any order, notification or other matter shall be 
of publication in sny other published in the Official Gazette of any Presi- 


Gasette in which pub ‘ ; 
cation is prescribed by any edcy or place, such order, notification or other 


law now in force. matter shall be deemed to be duly published in 
accordance with the requirements of the law, if it be published either 
in the Gazette in which it wonld have appeared but for the passing 
of this Act, or in the Gasette of India under the directions of the 
Governor-General of India in Council. 


ACT No. I. OF 1865. 


Passzep on THE 5TH January 1865. 


‘An Act to provide for the alteration of the limits of Dutricts or | 
| Zillahs in the Madras Presidency. 


Wuunnae it is expedient to provide for the alteration of the limits 
of Districts or Zillahe in the Madras r residenoy, 
It is enacted as follows :— 
4. It shall be lawful for the Governor in Council of Fort. Saint 
Power to alter limits of G@0T@, from time to time, to alter the limits 
distsiots or sillahs. of existing Districts or Zillahs in any part of 


the Provinces subject to his control. a 


Preamble. 
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PasstD ON THR 1995 Avousr 1865. 


. An ‘Act to enable the Governor in Council to direct and preveriber. 
what Oficial Seals Collectors, Magistrates, and other 
Public Officers shall have and use. — 

Wazeras it is expedient that provision should be made for ena- 
eee bling the Governor in Oonncil, from time tr 

: time, to direct and prescribe what Officia] Seals 
shall be need by Collectors, Magistrates, and other Pablic Officers. It 
is enacted as follows :— 
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The Governor in Conncil 1. It shall be lawful for the Governor 

to prescribe what official in Council, from time to time, to direct and 

| ae ae ois prescribe what Official Seals shall be used by 
Officers. Collectors, Magistrates and other Public 


Officers any Regulation or Act to the contrary notwithstanding. 





ACT No. XXXI. OF 1871. 
Passzp on THE 80TH OcrosEe 1871. 
An Act to regulate the weights and measures of Capacity of 
British India. 
Waeszas it is expedient to provide for the ultimate adoption of 
an uniform system of “Weight and Measures 


ia of capacity throughout British India ; It is 
hereby enacted as follows :— 


].—PRELIMINARY. 
ecaid 1. This Act may be called ‘The Indian 
5 ss Weights and Measures of Capacity Act 1871,” 
Local extent. and extends to the whole of British India. 


I].—SranDARDs, 
Q. The primary Standard of Weight shall = nee ry Seer, and 
| shall be a Weight of metal in the possession 0 
megaiiis sada le the Gavennest of India, equal, whee weighed 
io @ vacuom, to the weight known in France as the Kilogrammedes 
geehives. 

Unite of We Weigbta and g. The Units of Weights and of Measures 
| ‘Masares of of Capacity shall be-for Weights, the suid seer : 
| for pti of Capacity, a measure containing one such seer 0. 

water at ite maximam density, weighed in a vacuum, ‘ 
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“1%: 46 ~The Governor-General in Council may, from time to time, by 
“\gtpeotal Weights an a ‘notification in the Gasetie of India, deolate the 
“Measures of Oapacity to magnitade and denominations of the Weights 
he anthorised. and Measures of Capacity, other than. the 

said units, to be authorised under this. Act: 

Provided thatlevery such Weights or Measures of Capacity aball be 
an integra multiple or integral sub-multiple of one of the units afore- 
said. aie, 

The Governor-General in Council may, in like manner, revoke such 
notification. 

‘Unless it be otherwise ordered in any such notification, the sub-divi- 
sions of all such Weights and Measures of Capacity shall be expressed 
in decimal paris, ; 

5. TheiGovernor-General in Council may, from time to time, by 
notification in the Gazette of India, define the 
limits of districts for the purposes of this Act. 
The Local Government may, from time to time, by notification in 
st the official Gazette, define the limits of sub- 

Bub-districts how defined. districts for the purposes of this Act. | 

6. The Governor-General in Council may provide, for such dis- 

Primary standards tobe tricta as he thinks fit, proper primary standards 
provided. and sets of the said authorized Weights and 
Measures of Capacity. 

Sach standards shall, for the purposes of this Act, be deemed the 

atandards for auch districts. 


7. The Local Government may provide, for such sub-districts as it 
Local standards tobe thinks fit, copies of such of the said suthoris- 
provided. ed Weights and Measures of Capacity as shall 
be necessary to serve as local standards in such sub-diatricts. a 
Sach local standards shall be deemed correct, until they are 
proved to be otherwise. 
IIl.—Use or new Wetcuts anp Measures or Capacity. » 
8. Whenever the Governor-General in Council considers that pro- 
* Use uf new Weights and per standard Weights and Measures of Oapae 
7 pela of Capacity in city have been made available for the ver‘fica- 
nn ee tion of the Weights and Measures of Capacity 
to be used by any Government Office or Municipal Body or Railway 
Company, the Governor-General in Council may, by notification ia 
the Gasette of India, direct that, after a date to be fixed therein, all or 
any of the Weights and Measures of Capacity authorized us aforesaid 
shall be.used in dealings and contracts by such Office, Body, or Com> 
Peavy ; and may, in like masner, from time to time, alter or revoke 
such direction.. gas Sy. 38 


District how defined. 
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i Biter: tos dite ized: ri cotifention . dialer Sartion sight, 

Picsari pet det ‘trsigis é¢ alt déalings aad: cdutracta had.and made dy 

peigs: the Officers, Bodies, or Oompanies, irentioned 

prs hotiGicatien, for aay work to ‘be doie or goods to be sold omde- 

Aivéved ty Weight or Measure of Capacity shall, in the absence of a 

epécial agreement tothe contrary, be deemed to be had and made ac- 

@ording to:the Weights or Measures of Capacity directed in such : ~~ 
—— to be used by such Officers, Bodies, or Companies. 

— -V.—Wanpers. 

10. The Governor-General in Council and the Local Government, 

Ap ol respectively, shall appoint Wardens for the 

nt of Wardens custody of the primary and local standards and 

osts of authorised Weights and Measures of Capacity, hereinbefore 
| mentioned, 

* The GovwicsGederal in Council, or the Local Government, ree 
spectively, may, at any time, eopend or remove any such Warden ‘and 
appoint snotber. 

|Z. The Governor-General in Council may, from time to time, 
Le See make rules consistent with this Act for rego: 
ove mee re lating the following matters :— | 

-. (@)—The appointment of Wardens ; 

(d.)——-The gaidance of Wardens in all matters connected with the 
ahaha of their duties ; 

(c.)~—-The provision, replacement, custody, and use of the standards; 

(d.)—The. method of verifying local standards and Weights, Weigh- 
ing Machines, and Measures of Capacity auth :rized under this Act, and 
Balances, and of certifying such verification ; pfovided that such verifi- 
eation shall not be required to be made oftener than once in two years; 
" (@)—-The errors which may be tolerated in Weights, Weighing 
‘Machines, and: Measures of Capacity authorised under this Act, and in 
balances ; 

(jf. \—The shapes, proportions, and dimensions to be given to 
Weights, Weighing Machines, and Measures of Capacity anthorized 
under this Act, and to Balances, and the materials of which they may 
‘be made; ; 

(g.}-—-Marking Weights and Measures of Capacity authorised unde- 
, this Avt with their several denominations ; 

Qj—The conditions under which Government Offices, Municipal 
Bodies, and Railway Companies, shall be aubject to inspection and verifi- 
cation of the Weights, Weighing Machines, and Measares of Capacity 
wathprised under this Act, and of the Balances used by them. Me 
> Lp-The fees to be paid for verifyiag, correcting, and certifying 
thé ‘verification of. Weights, Weighing Machines, and Mesvares ef Cape 
city authorised under this Act, and of Balances. te 
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| 12. Sach'rnles shall. be" blistied 
‘Pablicaton of rales. Gee a. pal sain te 
., And the Governor-General in Council may, by ‘notification. incbhe 
Gazette of India, declare that, from and afters. 
day to be named therein, all or any of the said 
rales shall come into force in respect of any Government Office, Maniai- 
pal Body, or Railway Company,and thereupon, to the extent epecified 
in such notification, such rulea or rule shall have the force of law, 
18.. All Officers of Government, Municipal Officers, and Officers 
Beapaical” ““vectinailon and servants of Railway Companies, shall com- 
of Weights, Measures of ply with euch rulesso far as they concern them, 
Capacity aad Balances. and pay such fees as the said rules shall pres- 
. cribe. 
14. The Warden may deface, or render incapable of use, or refase 
Refusal to verify or cor- 0 Verify, correct, or mark, anything brought 
rect things unfit. to him for verification or correction, which ap- 
pears to him unfit for verification or correction. 
15. Any of the powers and duties conferred and imposed by this 
Exercise of any of - Actona Warden may be exercised and per- 
Warden’s powers. “© formed by any other Officer whom the Local 
Government may, from time to time, appoint. 
16. Whoever knowingly counterfeits any mark used by a Warden 
Counterfeiting Warden’s Under Section 11, shall be punished with im- 
Marks. 7 prisonment for aterm which may extend to 
three years, and shall also be liable to fine. 
‘17. The Local Government may, from time to time, prepare 
tables of the equivalents or Weights and Mea- 
Tables of equivalents. == sures of Capacity, other than those authorised 
under this Act, in terms of the Weights and Measures of Capacity so 
authorized, and the equivalents so stated, after notification in the Local 
Official Gazette, shall be deemed the true equivalents. 


. ~ ACT No. XVIII. OF 1875. 


Pasegp ON THE 131TH Octoser 1875. 


An Act for the improvement of Law Reports, 

Waeeuas it is expedient to diminish the multitude and expense of 
the Law Reports published in British India, and. to improve their 
quality: And whereas, with-a view to furthering these objects, the Go- 
vernor General in Couneil proposes to authorise the publication of re~- 
ports of cases decided by the High Oourte of Judicature established 
under the twenty-fourth and twenty-fifth of Victoria, —_ 104 os m 
is hereby enacted as follows :—= on 


Commencement of rales. 
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ce This Ast may be called “The Indian Law Reporte Act, 1875.” 
It extends to the wholé of British India ; And it shall come into 
force. on such-day as the Governor-General i in Council notifies i... ‘this 
a ia the Gazette of India... 

Q. Act No, II of 1875 (to. diminish the multitude and é improve ‘the 
quality of Law Reports, and to ewtend the area of their authority) is hereby. 
repesied. 

ar No Conrt shall be bound to hear cited, or shall receive or treat. 
as an authority binding on it, the report of any case decided by any of 
the said High Coarts on or after the said day, other than a report pub- 
lished ander the authority of the Governor General in Council. 

4. Nothing herein contained shall be construed to give to any 
judicial decision aby further or other authority than it would have had 
#€ this Aot had not been passed. 


ACT No. VI. OF 1878. 


Passed oN THE 181TH Frsevary 1878, 
An Act to amend the Lew relating to Treasure-Trove. 
Warnes it is expedient toamend the law 


Preumbie. relating to treasure-trove ; It is hereby enacted 
as follows :— 
Preliminary. 
ae 1. This Act may be called ‘° The Indian 
ee: _ Treasure Trove Act, 1878 :” 
, Extent. It extends to thu whole of British India ; 
Commencement. And it shall come into force at once. 


& The enactments specified in the achedule hereto annexed 
shall be repealed to the extent mentioned ia 
: Repealot enactuients. the third colama of the same achedale. 


3. In this Act— 

“ Treasure’ means anything of any value 
hidden in the soil, or in anything affixed | 
thereto : 

“Collector” means (1) acy revenue.officer in independent charge 

of a district, and (2) any officer appointed by 
i ara the Local Government to perform the eel 
tions of a Collector ander this Act. 

" ‘When any person is entitled, under any reservation in an inatra- 

ment of transfer of any land or thing affixed 
: _ Owoe. | thereto, to treasure in such land or thiog, & he 
shall, tor the purposes of this Act, be deemed to be the owner 
‘and or thing. 


Interpretation-clause. 


. “Treasure” 
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ae Procedure on finding Treasure. x 7 
Notice by finder of 4. Whenever any treasure exceeding in: 

‘vousurds, amount or value of ten Rupees is found, the 

“ader shall, as soon as practicable, give to the Collector notice in 

writing— ; , 

(a) of the nature and amount or approximate value of such trea- 

TUPO 5 

(b) of the place in which it was found ; 

(c) of the date of the finding ; 

and either deposit the treasure in the nearest Government Trea- 

sury, or give the Collector such security as the Collector thinks ft, 

to prodlice the treasure at such time and place as he may from tine 

to time require. 7 

Notification requiring 5. On receiving a notice under Section 
claimants to appear. 4, the Collector shall, after making such en- 
quiry (if any) as he thinks fit, take the following steps (namely) :— 

(2) he shall publish a notification in such manner as the Local 
Government from time to time prescribes in this behalf, to 
the effect that, on a certain date (menttoning tt), certain trea- 
sure (mentioning its nature, amount, and approximate value), 
was found ina certain place (mentioning tt) ; and requiring 
all persons claiming the treasure, or any part thereof, to ap- 
pear personally or by agent beforethe Collector ona day 
and ata place therein mentioned, such day not being earlier 
than four months, or Jater than six months, after the date of 
the publication of snch notification ; 

(6) when the place in which the treasure appears to the Collector 
to have been found was at the date of the finding in the pos- 
session of some person other than the finder, the Collector 
shall also serve on sach person a special notice in writing 
to the same effect. 

6. Any person having any right to such treasure ot any part 

Forfeiture of right on thereof, as owner of the place in which-ié was 
failure to appear. found or otherwise, and not appearing as're« 
ae by the notification issued under Séction 5, shall forfeit such: 
right, ; 

: 7. On the day notified under section '5, 
inte ao aac the Collector sball canse the treasure to be’ 
the Gelisetor. produced before him, and shall enquire as to 
and determine— eS 

(a) the person by whom, the place in which, and the circumstihods" 

under which, such treasure was found ; and a Ge ee 
I © 
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6) an fer an is possible the person by whous, and the cireumatanées 

_. ‘under which, sach treasure was hidden. 

~ & Lf, upon an enquiry made under Section 7, the Collector snap 

Timeto be ellowed for Feason to believe that the treasure was hidden 
eait by person claiming within one hundred years before thé date of 
the treasare. “the finding, by a person appearing as required 

by the said notification and claiming euch trea- 
aure, or by some other person under whom such person claims, the 
Collector shall make an order adjourning the hearing of the case for 
auch period as he deems sufficient, to allow of a suit being instituted 
in the Civil Court by the claimant to establish his right. 

‘Whea Aceasuse may be 9. If upon ench enquiry the Collector 
declared ownerless. sees no reason to believe that the treasure was 

sohidden;or 

if, where a period is fixed under Section 8, no suit is instituted 
as aforesaid within anch period to the knowledge of the Collector ; or 

if such enit is institated within sach period, and the plaintiff's 
claim is finally rejected ; 

the Collector may declare the treasure to be ownerleas. 

Any person aggrieved by a declaration made under this section 

Appel egsinst snch de- MSY appeal against the same within two 
elaratio months from the date thereof to the Chief 

Controlling Revenue authority. 

Subject tosuch appeal, every such declaration shall be final and 
conclusive. 

10. When a declaration has been made i in raapest of any trea- 

Proceedings subsequent sure under Section 9, such treasure shall, in 
to declaration. accordance with the provisions hereiuafter 
contained, either be delivered to the finder thereof, or be divided bet- 
- ween him and the owner of the place in which it has been found in 

manner bereinafter provided. 

11. When a declaration has been made in respect of any treasure 

as aforesaid, and no person other than the 
Pe tac iaeg mine finder of such treasure has appeared as re- 
treasnye to be given to quired by the notification published under 
enon: Seotion 5 and claimed a share of the treasure 
as owner of the placein which it has been found, the Collector shall 
deliver such treasure to the finder thereof. 

--1%. Where declaration has been made as aforesaid in respect of 
any treasure, and only one person other. than 
a claims apd his clin the finder of such treasare has so appeared and 
wo ee carats: trensore claimed, and the claim of such person is not 
| | diepated by the Gnder, the Collector shat! pro- 
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coed ‘$o divide the treasure between the fader and the person eo claim- 
ing according to the following rule (namely) :— 

‘Sf the finder and the person so claiming have not entered into 
any agreement then in force as to the disposal of the treasure, three- 
fourths of the treasure shall be‘allotted to such finder and the residué to 
‘gach person. If such finder and such person have entered into any sch 
agreement, the treasure shall be disposed of in accordance therewith ; 


. Provided that the Collector may in any case, if he thinks fit, in- 
stead of dividing any treasure as directed by this section, 


(a) allot to either party the whole or more than his share of snch 
treasure, on such party paying to the Uollector for the other party such 
sum of money as the Collector may fix as the equivalent of the share of 
such other party, or of the excess so allotted, as the case may be; or, 


» (%) sell such treasure or any portion thereof by public auction, 
and divide the sale-proceeds between the parties according to the rule 
hereinbefore prescribed : 

Provided also that, when the Collector has by his declaration under 
section 9, rejected any claim made under this Act by any person other 
than the said finder or person claiming as owner of the place in which 
the treasure was found, such division shall not be made until after 
the expiration of two-months without an appeal having been present- 
ed under Section 9, by the person whose claim has been so rejected, 
or, when an appeal has been so presented, after such appeal has been 
dismissed. 

When the Collector has made a division under thie section, he 

and shares to be deli- shall deliver to the parties the portions of 
vered to parties. such treasure, or the money in lieu thereof, to 
which they are respectively entitled under sach division. 


13. When a declaration has been made as aforesaid in respect of 

In case of dispuieasto *0Y treasure, and two or more persons have 
ownership of place, pro- appeared as aforesaid, and each of them claim- 
Ceedings to be stayed. ed as owner of the place where such treasure 
vas found, or the right of any person who has so appeared and claimed 
is disputed by the finder of such treasure, the Collector shall revain . 
such treasure, and shall make an order staying his proceeding with a 
view to the matter being enquired into and determined by a Civil Court, 


14, Any person who has so appeared and claimed may, within - 
Settlement of such dise one month from the date of such order, institute 
asuit in the Civil Court to obtain a decres | 

jr his right ; and in every such suit the finder of the tréasure 
and all persons disputing such claim before the Collector shall be made. | 
defendants. 
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sayite Abed Abeey each suit.ie instituted, and.the. plaintiff's claim is 

And Division thereapon, , finally established therein, the Collector shail, 
| ' gubject to the provisions of section 12,4 d'-ide 
the treasere between him and the finder. 

“If no anch suit is instituted as aforesnid, or if the claims of the 
plaintiffs ia all suoh saite are finally rejected, the Canon shell = 
liver the treasare to the finder. 

16. The Collector may, at any time after re ry declaraig 

Power to acquire the U2dersection 9, and before delivering or divid 
treagare on behalf of Go- ing the treasure as hereinbefore provided, de- 
vernment. clare by writing under his band his intention 
to acquire on behalf of the Government the treasure, or any specified 
portion thereof, by payment to the persons entitled thereto of a sum 
equal to the value ‘of the materials of such treasure or portion together 
with one-fifth of-such value, and may place such sum in deposit ix*his 
treasury to the credit of such persons ; and thereupon such treasure 
or portion shall be deemed to be the property of Government, and the 
money #0 depusited shall be dealt with, as far as may be, as if it were 
such treasure or portion. 

17. No decision passed or actdone by the Collector under this Act 

p acision of Collector shall be called in que.tion by any Civil Court, 
final, and no suit to lie atd no suit or other proceeding shall lie against 
against bim for actedone him for any thing done in good faith in exer- 

Yeas Fie. cise of the powers hereby conferred. 

18. ACollector making any enquiry und: ¢ this Act may exercise 
_: Oollecter to exercise any power conferred by the Code of Civil Pro- 
powers of Civil Court. cedure on a Oivil Court fér the trial of suits, 

19: The Local Government may, from time to time, make rules 
consistent with this Act, to regulate proceed- 
ings hereunder. 


_ Bagh roles shall, on bene published in the local Gazette, have the 
forca of law. 
Penalties. : : 


20. If the fioder of any treasure fails to give the notice, or does 

. . Renalty on finder failing 0b either make the deposit or give the secu- 

Aa Rive notige, dc. rity requiced by section 4, or alters or attempts 

, alter gach treasures so a8 to conceal its identity, the share of such 

re, or the money in lien thereof to which be would otherwise be 
ee shall vest in Her Majesty, 

and, he shall, on conviction before a Magistrate, be punished with 

" impprisonment for a term which may extend to one year, or with fine, or 


with both. 


Power ta make rules, 
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2 $1. It the owner of the place in which auy -treasure is found: 
: ‘Bevalty ‘on owner abet- beta, within the meaning of the Indian Penal 
ting offence under section Code, any offence under section 20, the share 


of euch treasure, or the money in iiew theres! 
to which he would otherwise be entitled, shall vest in Her Majesty, . 


and he shall, on conviction before a Magistrate, be punished with 
imprisonment which may extend to six months, or with fioe, or with 


bats. 


SCHEDULE. 
[ Repealed by Act XII of 1891.] 


Section 2 of thts Act also [Repealed by Act XII of 1891,] 


Rules Passed under Sec. 12 of the “ Indian Treasure Trove Act.” 


~ Seotion 1, Je¢,—When the finder of any treasure has deposited it in 
the nearest Government Treasury, the Collector may remove it to any other 
Government Treasury, 


andly.—When the finder of any treasure has not deposited it in any 
Government Treasury, or 


refuses or neglects to give the security required, the Collector may 
take possession of such treasure and remove it tothe nearest, or any 
Government Treasury. 


ii. Section 5,—The Collector's Notification requiring claimants to 
appear shall be published by him in the English language in the Fort 
Saint George Gazette through the Chief Secretary to Government. 


Copy of such published Notification shall be inserted by the Collector 
in four consecutive issues of the District Gazette in the Vernacular and in 
English. Copies of the original Notification shall also be forwarded by him 
to the Secretary to the Government of India, Home Department, the Sec- 
retary to the Government of Bengal,and the Chief Secretary to the Govern- 
ment of Bombay, for insertion in the Gazette of India, the Oaloutta Gasette 
and the Bombay Gazette respectively. 


The date on which the Notification is first published in the Fort St. 
George Gazette, shall be taken to be the date of publication for the pur- 
poses of sec. 5. 


ii Section 9.—The Chief Controlling Revenue authority is the Gover- - 
nor in Council. i 


iv. Section 12.—Whenever the Collector desires to sell any treastize 
or any portion thereof, by public auction, he shall take the orders of the 
Governor in Council as to the time and place of such sale or sales, and as fe 
the lots in which the treasure shall be put up to sale; and shall be guided 
by the orders received by him from the Governor in Council in the premises, 

The purchase-money shall be paid immediately on the lot being knock. 
ed down es any paichaee: and if not so paid, the lot shall be immediately 
pat up and re-sold. : 
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ACT: No. vit. OF 1878. 
Pisexp Ox THS ore Mazon 1878. 


"di Act to consolidate and amend the Tau relating to he Ly of 
Bee Oustome-duties. 
% e * % 
| - Cuarrer IV. 
PaomisiTions anp Restrictions or ImporkTaTIoN AND xtoarasion: 


18. No goods specified in the followin 
ee clauses shall be brought, whether by land Z 
gen, into British India :— 

(a) any book printed in infringement of any law in forcein British 
India on the subject of copyright, when the ‘proprietor of 
such copyright, or his agent, has given to the Chief Customs 
Authority a notice in writing that such copyright subsists, 
and a statement of the date on which it will expire ; 

(b) counterfeit coin : or coin which purports to be the Queen's 
coin ot India, or to be coia made under the Native Coinage 
Act, 1876, but which is not of the established standard in 
weight or fineness : 

(¢) any absence book, pamphlet, paper, drawing, painting, repre- 
sentation figure or article : 

(a) articles bearing any names, brands or marke being, or purport- 
ing to be, the names, brands or marks of manuiacturers re- 
sident in the United Kingdom or B.:itish India, and not 
made by such manufactures. 

19. ‘ The Governor-General in Council may from time to time, by 

prohibit or notification in the Gasette of India, prohibit or 


ae 
ri import or ex- restrict the bringing or taking by sea or by 
portation of land goods of any specified description into or 
ont of ee India or any specified pars of British India. 

"Note. 


The bringing or _— by sea or by land into or ont of British India 
_ of arma, ammunition or military stores as defined in the Indian Arms Act, 
1878, except in accordance with the provisions of that Act and the rnles and 
_ orders issued thereunder, is prohibited —Government of India Notification, 
' dated 16th August, 1879, No, 2,251, and Fort St. George Ganette, p. 594, 
dated 2nd September 1879. 
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ACT No. Hil. OF 1879. 
Paeszp ox THe Sta Marcz 1879. 

An Act to authorise the destruction of Uselees Records, 


_ _ Waupezas it is expedient to provide for the destraction or other 
disposal of useless records, books and papers. 
in Courts and Revenue offices ; It is hereby 
enacted as follows.— : 


eee. 1. This Act may be called “The Deatrac- 
tion of Records Act, 1879 :” it extends to the 
whole of British India ; and it shall come into 
force at once. 
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1 
’ 
. ~ athe 
. ie 
aa 
. 
ne ' 


Preamble. 


Local extent. 


Commencement. 


3. The High Court may, from time to time, make rules respecting 
Power to High Courtto the disposal, by destruction or otherwine, of 
make rules for disposalof such records, books and papers belonging to or 
records, &o. being in the custody of such High Court, or 
the Courts of civil and oriminal jurisdiction subordinate thereto, as the 
High Court may consider useless or unworthy of being permanently 
preserved. 

So far as regards his own Court, the Oourt of Small Causes in 
Rangoon and the Oourts of the Magistrates within the local limits of 
his ordinary civil juriediotion, the Recorder of Rangoon shall, for the 
purposes of this section, be deemed to be High Conrt. 

8. Bach of the High Courts of Judicature 
7 Similar power to Presi- at Hort William, Madras and Bombay may, 
ency High Courts with : : . 
respect to documents in from time to time, make rules reepecting the 
Baniciscaies’ Genstals disposs), by destruotion or otherwise, of such 
Office. records, books and papers belonging to or 
being in the custody of 
(a) the local Court for the relief of Insolvent Debtors held under 
the provisions of the eleventh and twelfth of Victoria, chapter 
' twenty-one, 

(b) the local Administrator-General, ) 

as the High Court may consider useless or unworthy of being per- 
manently preserved. _ | oe 

4. The Chief Controlling Revenue Aathority oak joey fo 
 “‘Simfler P Chiee time, make rales respecting the dis » OF 
Oontrolling Goreane Au- destruction or otherwise, of such records, books 
thority. aud papers belonging to or in the castody of 
the Revenue Courts and offices as it may consider useless or unworthy 
of being permanently preserved. 


ae ee [sor at, 3879, 
| et Ail rales made under this ch shall, attor being confirmed by 
i. Reiss whea to have the Local Government and sanctioned by the 
* farce of law. ~ Governor-General in Coureil, be published :~ 2. 
the looal official Gasette, and shall thereupon have the force of law. — 


6. All rules and orders heretofore made by a Local Government ; 
Validation of rules sto & High Court or  Obief Controlling Revenue: 
Gestraction of documents. A ythority for the destruction or other disposal 
of useless records, books and papers belonging to or in the custody of 
any Court or Revenue office shall be deemed to have had the force of 
law from the date on which they were made, and all such rules now in 
force shall continue to have the force of law. 
until they are rescinded by rales made under: 
this Act ; and no suit or other proceeding shal! be instituted, maintain- 
ed or continued agsinst.any person for the disposal, by destraction or 
otherwise, of any records, books or papers in accordance with any such 
rales.or with any. order made by a Local Government, High Coart or 
Chief Controlling Revenue Authority. 
% In thie Act*' Chief Controlling Revenue Authority” means, in 
: . the Presidency of Fort St. George:and'the ter- 
aa alert td ritories respectively under the administration: 
ofthe Ibieutenant-Governors of Bengal and the North-Western Provin- 
oes—-the: Board of Revenue: in the Presidency of Bombay, outside: 
Sind and the. limite of the town of Bombay—a Revenue Commissioner: 
in Sind—the Commissioner : in the: Panjab—the Financial Oommia- 
siones:; and, elaewhera-—the Local Government or such offiver as the 
Local, Government may, by notification in ‘the offic.al Mazette, appoint 
in, thia behalf. by name or in virtue of his office. 
@... Noting herein: contained shall be deemed to anthorise: tig. 
ef: docaments desteuction:of any document which, under the. 
kept geen provision of previsions of: any law. for the time being it in 
ee foros, iato:be kept. and maintained. 
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 ~SCHEDULE 
[Repealed by Act XIE of 1891. 


s0#'t., 1880.] | MISORLLANEOUS. : a 
0 ACT No. f. OF 1880. 


Passep ow tHE Orx Jawvany 1880. 
An Act to confer certain Powers on Religions Societies. 


Waasuas it is expedient to simplify the manner in which certain | 
Pecaihia: bodies of persons associated for the purpose of 
maintaining religious worship may hold pro- 
perty acquired for such purpose, and to provide for the dissolation of — 
auch bodies and the adjustment of their affairs and for the decision of 
oottsin questions relating to suck bodies ; It is hereby enacted as fol- 
lows :== 


I. This Act may be called “ The Religi- 
Short title. ous Societies Act, 1880 :” 
Commencement. It shall come into force at once ; and 
Local extent. shall extend to the whole of British India; 


but nothing herein contained shall apply to any Hindus, Muham- 
madans or Buddhists, or to any persons whom the Governor-General iu 
Council may, from time to time, by notification in the Gasette of India, 
exclade from the operation of this Act. 


Appointment of new @. When any body of persons associated 
trastee in cases notother- for the purpose of maintaining religions wer. 
rive Provided tee: ship has acquired, or hereafter shall acquire, 

any property, 
and such property has been or hereafter shall be vested iz trustees 
in trast for such body, 


and it becomes necessary to appoint a new trastee in the place of 
or in addition toany such trustee or any trustee appointed i in the mag. 
ner hereinafter prescribed, 


and no manner of appointing snach new trustee is prescribed by 
‘any instrument by which sach property waa so vested or by which the 
trasta.on which it is hold have been declared, or such new trustee can- 
not for a.1y reason be appointed in the manner so prescribed. 


such new trostee may be appointed in such manner a¢ may be 
agreed upon by such body, or by a majority of not less than two. 
thirds of the members of auch body, actually present at the meeting at 
which the appointment is made. 


A under Sec- 3. Every ‘appointment of new trustecs 
tion Sto be recordedina under section 2 shall be mede to appear by 
bend ofthe chairmen of «800 memorandam under the hand of the 

be meeting. chairman for the time being of the —_— at 


whith such appointment ie made. 
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~ Sach memorandum shall de i .ip the form set forth in the schedule 
hereto annexed, or a8 near thereto as circumstances allow, shall be exe- | 
cuted and attested by two or more credible witnesses in the preaph.2. 
of such meeting, and shall be deemed to be a. document of which the 
registration i is required by the Indian Registration Act, 1877, section 17. 


“4 When any new trastees have been appointed, whether in the 
pears manner prescribed by any such instrument as 
tenstees vusear couvere aforesaid or in the manner hereinbefore pro- 
_— _ vided, the property subject to the trast shall. 
forthwith, notwithstanding anything contained in any such instrument, 
become vested, withont any conveyance or other assurance, in such 
new trastees and the -old continuing trustees jointly, or, if there are 
no old continuing trustees, in such new trustees wholly, epon the same 
‘rasta, and with and subject to the same powers and provisions, as it 
waa veated in the old trustees. 


5. Nothing herein contained shall be deemed to invalidate any 

Baring of existin, motes appointment of new trustees, or any convey- 

of appointment and éon- ance of any property, which may hereafter be 
veyene: made as heretofore was by law required. 


6 Avy number not less than three-fifths of the members of any 
such body as aforesaid may, at a meeting con- 
og rotsion for dieelation vened for the purpose, determine that such 
ment of their allsire. body shall be dissolved ; and thereupon it 
shall be dissolved forthwith, or at the time then agreed apon ; and all 
necessary eteps shall be taken for the disposal and settlement of the 
property of such body, ite claims and liabilities, according to the rules 
of sach body applicable thereto, if any, and, if not, then as such body 
at such meeting may determine : 


Provided that, in the event of any dispute arising among the 
members of such body, the adjustment of its affairs shall be referred to 
the principal Coort of original civil jariediotion of the district tn which 
the chief building of anch body is situate ; and the Court shall make 
auch order in the matter as it deema fit. ° 

_ %. If apon the dissolution of any such body there remains, after 
a dissolution no *he satisfaction of all ite debts and liabilites, 
Bi-wel to receive profit. any property whatsoever, the same shall not 
be peid to or distributed among the members of sach body or any of- 
tham, but shall be given to some other body of persons associated for 
‘the parpose of maintaining religious worship or some other religious 
of charitable purpose to be determined by the votes of not less than 
three-fifths of the members present ata meeting convened in. thie 
_ behalf, or in default thereof by such Court as last aforesaid. _* 
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- 6. Nothing in sections 6 and 7-shall be deemed salted aay. 
Paving of certain provi. provision contained in any instra 
sions of instruments, the dissolution of such body, or or oo 
a ment or distribution of such property, ~ | 
' When any question arises, either in connection with the nisi- | 
Questions may be sub. ‘ters hereinbefore referred to, or otherwise; as 
esitted to High Coart. to whether any person is a member of any 
stich body as aforesaid, or as to the validity of any appointment ander 
this Act, any person interested in such question may apply by petition | 
to the High Court for its opinion on such question, A copy of such 
petition shall be served upon, and the hearing thereof may be attend- 
ed by, such other persons interested in the question as the Court 
thinks fit. 
Any opinion given by the Court on an application under this 
section shall be deemed to have the force of a declaratory decree. 
The costs of every application under this séction shall be in the 
discretion of the Court. 


THE SCHEDULE. 
(See Section 3.) 
Memorandum of the appointment of new trustees of the (describe 
the church, chapel, or other buildings and property) situate 
at a meeting duly convened and held for that purpose (in the vestry 


of the said ) on the day of 18 ,4.8B 
| of Chairman. 
Names and descriptions of all the trustees on the conatitction or 
last appointment of trustees, made the day of 


(Here insert the same). 

Names and descriptions of all the trustees in whom the said (chapet 
and property) now become legally vested. 

Firet.—Old continuing trustees :— 

we gh (Here insert the same.) 

Second.—New trustees now chosen and appointed: — 
| (Here inseri the same.) in. 
Dated this day. of 18 tw ee 

Signed by the said A. B. as Est a cats 


man of th the said Meeting, at and in the 
presence of the said Meeting on the day ( Chairman of the said Mosing 
= yee aforosaid in the Presence of — ap :. ee 

EZ. F. : e . : 
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ACT No. XHt.. OF 1880. 
eo *~ Dagagp do ram Sea Jory 1880, ee eg 
“iw det for the Appointment of 3 Poreons fo the Office of Kai. .. itis 
“Wasauas by the preamble to Act No, XI of 1864 (4n dot to repeat 
the law'velating tothe offices.of Hindu and Muhammadan Law Officers 
and to the offices of Kazi-ui-Karaat, and of Kasi, and to abolish the for- 
omer ‘officas) it was(among other things)declared that it is was inexpedient 
that the appointment of the Kaszi-ul-Kosaat, or of City, Town of Par- . 
ganna Kasis should be made by the Government, and by the same Act 
the enactments relating to the appointment by the Government of the 
said officers were repealed ; and whereas by the usage of the Muham- 
wadan community in some parts of British India the presence of Kasis 
appeinted by the Government is required at the celebration of marriages 
-and te performance of certain other rites and ceremonies, and it-is 
therefore expedient that the Government should again be empowered ¢o 
- appoint persons to the office of Kasi ; It is hereby enacted as follows :— 


1. . This Act may be called “The Kasia’ 
| Act, 1880 ;” 
Commencement. and it shall come into force at once. 

It extends, in the first instance, only to the territories administer- 
eet eae by the Governor of Fort St. George in Conncil. 
Bat any other Local Government may, from 
time to time, by notification in the official Gasette, extend it to the 
. whole or any part of the territories ander its administration. 
| Qs Whenever it appears to the Local Gov nent that any con- 
Meu to Government to siderable number of the Muhammadan resi- 
: appoins Kasia for any local dents in any local area desire that one or more 
Kasis should be appointed for such local area, 
the Looal Government may, if it thinks fit, after consulting the prin- 

cipal Muhammadan residents of such local area, select one or more fit 
ipeeeee and appoint him or them to be Kasis for such local area. 

-Tfany question arises whether any person has been rightly ap- 
pointed Kasi under this section, the decision thereof by the Local Gov. 
— shall be conclusive. 

. The Local Government may, if it, thinks fit, suspend or remove any 
Kai appointed under this section who is guilty of any misconduct in 
tha execution of his office, or who is fora continuous period of six 
months absent from the local area for which he is appointed, or leaves 
stoli local area for the purpose of residing elsewhere, or is declared an 
isdelvent, or desires to be discharged from the office, or who refuses or 
teocmnes in the opinion of the Local Government unfit, or personally 
incapable, to discharge the duties of the office. 


Bhoré title. 


ax 
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 §. Any Kani appointed under this Act may. appoint one ottiore. 
me | ener pla naib or naibs to act in bis phive 
oie — in or any of the matters appertaini to‘ his 
office throughout the whole or in any portion of the local ares fot which 
‘he'ia appointed, and may suspend or remove any naib a0 appointed. 
When any Kasi is suspended or removed under section 3, his eaib 
or naibe (if any) shall be deemed to be suspended or removed, ad the 
cae. may be. 
_:. @& Nothing herein contained, and no a tm bere: 
ie Pas pag hee ppointment ide 
Wothing in Act to confer (a) to confer any judicial or sdministrative 
jadicial or other powerson powerson any Kasi or Naib Kasi sppointed 
5 oF hereunder ; or 
. $e sender the presence (5) to render the presence of a Kasi or 
of a Kasi necessary ; or Naib Kasi necessary ct the celebration of my 
marriage or the performance of any rite or ceremony ; or 
$0 prevent any one act. (c) to prevent any person eee any 
ing as Kasi. of the fanotions of a Kasi. 





ACT No. XIII. OF 1886. 
Passep oN rus 19x Mazcu 1886. 


An Act to consolidate and amend the law relating to Government 
Seoursives. 
Wusnruas it is expedient to consolidate and amend the law relating 
to Government securities ; It : hereby enacted as follows :— 
@hort title and com- (1) This Act may be called the Indian 
mencement. ; saci Act, 1886 ; and 
(2) It shall come into force on the firat day of April 1886. 
(8) [Repealed by Act XII of 1891.) 
2. @ On and from the day on which this Act comes into tarde, 
on ee ; the Indian Securities Act, 1881, and the Indien 
eer Securities Act, 1885, shall be repeated. . 

_ () Bat any authority conferred, notification issued, list. published 
ov rule or order made under either of those Acts shall, so far as may by, 
deemed to have been conferred, issued, published or made auger hos 
igen = 

+ Defiatioos, 3. In this Act— ie Berea? 
Wd “Government security” iaclades promissory notea fat 
stook-cortificates and all other securities issued by the Governuent-ef 
India or by any Local Government in respect of apy loan —— 
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After before: or after the passing af. this Act, bat dose net include» 
atook- note or ® currepey-note: and | 
(8) prescribed’? meaus prosmited by rules made by the Governors: 
General in Council. | ONS 
Notice of. trust not re 4 No notioe of any trust ia respect of 
ie _ apy Government security shall be receivable 
by. the Government. 


5. (1) Notwithstanding anything in the 
as Gerona: Indian Contract Act, 1872, section 45, when 
ment securities. a Government security is payable to two or 
more persons jointly and either or any of them dies, the security 
shall be payable to the survivor or survivors of those persons, 

(2) Nothing therein contained shall affect any claim which the ree 
presentative of the deceased person may against the survivor or survi- 
vorsin respect of the security jointly payable to him or them and the 
deceased. 

(3) This section shall apply whether the death of the person to 
whom the security ‘was jointly payable occurred or ocours before or 
after this Act comes into force. 

6. Notwithstanding anything in section 15 of the Negotiable In- 

Prohibition of indorse- Straments Act, 1881, the holder of a Govern- 
ment on allonges to Go- ment security shall not be said to indorse the 
Neen meet pearson security, or be called the indorser thereof, if, 
when he signs the same for the purpose of negotiation, he inscribes 
his signature for that purpose elsewhere than the bagk of the security 
itself. 

o. In the case of any public office to which the Govesnon Geasrat 

_— in Council may, from time to time, by notifi- 
uae ease ta = cation in the Gazette of India, declare this sub- 
alice. being of public gegtion to apply, a Government security may 

be made or indorsed payable to or to the order 

ol the holder for the time being of the office by the name of the office. 

2) When a Government security is made or indorsed as aforesaid, 
it shall. be deemed to.be transferred without any or farther indorsement 
from each holder for the time being of the office to the succeeding hol- 
der.for the time being of the office on and from the date on which the 
lattér takes charge of the office. 

“=18) When the holder for the time being of the office indorses to’ « 
third party a Government security made or indorsed as aforesaid, hs 
can subsoribe the indorsement with his name and the namie of the: 
° 

“A writing on a Government: sicatitg now or heretoties stand. 
ing in the name of the holder of a public office, whereby the security tas 


ie or a 


lap . 
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' bebt‘or was made or indorsed payable to or to the order ef the hekior 
of the office for the time being, shall not be deemed to ‘be: orto hare 
| bedi invalid by reason only of the payee or indorsee being. the holder 
far the time being of a public office by the name of the office. cate 
': + (5) This section applies as well to an office of which there area: 
or more joint holders as to an office of which there is a single holden; ’.: 
— 8 (1) Whenever the Governor-General in Council has issued, in ' 
Transfer of discharge of respect of any loan, a certificate declaring the | 
certificates and coupons, = hearer thereof to be entitled to the portion of 
the lezn therein expressed,or a coupon for any amount payable as inter- 
est on any portion of the loan, the title to the certificate or coupon may 
be transferred as if the certificate or coupon were a promissory note 
payable to bearer. 

(2) On payment, by or on behalf of the Government, to the bearer 
of the certificate or coupon, of the amountexpressed therein, at or after 
the date on which it becomes due, the Government shall be discharged 
asif the certificate or coupon were a promissory note payable to bearer. 


Todereer of Government 9. A person shall not, by reason only of 

nob liable for his having indorsed a Government security, be 

See liable to pay any money due, either as princi- 
pal or as interest, thereunder, 

10. (1) The signature of the officer of the Government of India 

Impression of signature SUthorised tosign Government securities on 
on Government securities. behalf of the Government may be printed, en- 
graved or lithographed, or impressed by such other mechanical process 
as the Governor-General in Council may direct, on the securities, 

(2) A signature so printed, engraved, lithographed or otherwise 
impressed shall be as valid as if it had been inscribed in the proper 
handwriting of the officer. 

11. A person claiming to be entitled to a Government security 

Tene of renewed securi- as payable to him uuder an indorsement may, 
tie on satisfying the prescribed officer of the jus- 
dice of bi. claim and paying the prescribed fee and delivering the secu- 
rity duly receipted to the prescribed officer, obtain from the officer 
renewed security issued payable to himself. ue i, a 

12. (1) When a Government — a sich Walls panon 

. wholly or ost or destroyed, 
io mae reed aa pd person to whom but for the 
lode or’ deatruotion it would be payable, he may, on application to the 
prescribed officer, and on producing proof to bis satisfaction of the lose. 
or destruction and of the justice of the claim, obtain from him an order 


eg - ok a tA 
SE eeee POU: . a feet Xtf, 
‘ eget ae . 
on ee Sasa 7 : ae 


“@ the aii of intrest i inf the security. ssid 60 be: 
’ | leat at desteayed pending the ote duplicate seourity jana. 
8 the iseae of s duplicate security payatle to the spplicant. ” . 
@ ” An Onder shall not be passed’ under sub-section (1) until after” 
of the prescribed notification of the loss or destruction and 
rhea of the prescribed period, sor until the applicant bas 
given the prescribed indemvity against the clsime of all persons deriv- 
ing tithe under the seourity lost or destroyed. | 
(8) A list of the securities in respect of which an order is passed 
onder-‘sab-section (1).shall be published in the Gasette of India ab such 
times as the Syserser canoes) in Oouncil may, from time to time, 
divest, .-< 
613, ‘When s scasirl security has been issued under section 11,° 
- Pertoid or a daplicate security has been issued under 
afte ifecrnlicee = section 12, the Government shail be diecharg- 
plier yn ‘ner ed from all liability in respect of che original 


security of which the renewed or duplicate 
aecurity has bees issued— 


(a) in the case of a renewed security, after the lapse of six yeora 
from the date of the issue of the renewed’ security ; 

_ (0) in the case of a duplicate security, after the lapse of six years 

from the date of the publication under section 13, sub-section 

(8), of the list in which the security is first mentioned, or from 


the date of the last payment of interest on _ origiual security, 
whichever date is the later. 


Geniese Ge 14. The GivuaGeceest in Council 
a eal is Goanell to make = msy, from time to time, make rules to pres- 
0 
.@) the wiedsii in whioh payment of interest in respect of Govern- 
3 ment securities isto be recorded and acknowledged ; 
a the circumstances in which Government securities must be re- 
» mewed before further psyment of interest thereon can be , 
.- @laimed ; 
a the fees ‘4 be paid in respect of applications under sections 11. 
nnd 13 


@ the fora ia which securities delivered for renewal are to be 


@ the offoee ae to exercise all or any of the powers and per- 
aii :,\ form all or. apy of the daties proscribed by sections 11 and oe 


ui “Ute proof which is to be. aa aati - 
 plioate securities ; 
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~ @) the form and mode ef publication of the notification 1 pentiona 
| in section 12, and the period after which interest may. be wok aid i 
= or a duplicate security may be issued under that section ; |, |-: 
) ‘the'natare and amount of the indemnity to be given by « wre 
“| aon applying ander seotion 12 for the payment of intereat 46 
the issue of a duplicate security ; and, 


“@ generally, all matters connected with the grant of renewed aaa 
duplicate securities, 


1§.. (1) The Governor-General in Council shall, before making 
Publication of drafte YUles under section 14, publish a draft of the 
and rules, proposed rules in sach manner as may, in his 
opinion, be sufficient for the information of the public. 
(2) There shalt-be published with the draft a notice specifying a 
date at or after which the draft will be taken in consideration. 


(3) The Governor-General in Council shall receive and consider 
avy objection or suggestion which may be made by any person with 
respect to the draft before the date so specified. 


(4) Every rule made under section 14 shall be published in the 
Gasette of India, and the publication in the Gasette of arule purporting 
to be made under that section shall be conclusive proof that it has been 
duly made. 






M. ACT No. I. OF 1887. 


Passsp ON THE 7TH JaNnuARY 1887. 
An Act to secure to the Tenants in the Malabar District the Market-value of 


their Improvements. 
Waeereas it is expedient to amend and declare the law relating to 
pees. compensation for improvements by tenants in 
a the Malabar ‘District ; It is hereby enacted as 
on Ts follows :— 


1. This Act may be called “ The Malabar 
pore se Compensation for Tenants’ Improvements Act, 
Local extent and com- 1886." It shall be applicable to the Malabar 

— District and shall come into farce at once. 


Rote. 


‘The som to be allowed for compensation for a ‘encale ianpioremente 
under Act I of 1837 (Madras) iu not to be determined by enpitalizing either: 
the annual rent or the annaal increment due to the improv eee 
reagonable sum should be awarded, assessed with reference to the amount 
by which the market value or the letting value or both has been increased 


Il é 





OY oe 2 

Bt, hese ae es 
tag | , ' ie 

\ endbinnatnors,: ” [aot 7 AOR 


Shean ho Cont ahd aS onside its acbusiiounlieica 
of the improvement s at tle. time of the’ eviction, its probable duration, the 

Tabor aid oapital which the tenant has expended in effecting it end “of 

reduction or Temission of rent'or other: ply gisle which the lindiot 

gizen.to the tenant in consideration of the iniprovement. In the 

of evidence as-to the actual market value in the place where ‘he. iend | is 

situated, the reasonable mode of. .estimating the compensation: consista, in 

taking the cost of the improvement and interest thereon and in adjusting 

the coum ion to be awarded. with reference to the matters specified in . 

nection I. L. R., w Madr. 454. ; 
_ 9. In thie Act, unless there is comething 

repngnant in the context or-subject,— | 


<1). ts Penant” means @ person who holds land under scihesl per- 
an ee son andis, or, but for a special contract or cns- 

a or tom, would be liable to pay‘ rent for that aon 
to that person. 

(2) « Landlord” means & person immediately under whom ry tenant 

“Landlord holds. : 3 

(8) “ Rent” means whatever is lawfally ‘aie or deliverable in 
© Rent.” money or kind by a tenant to hia landlord on 
Bo : sccount of the use or posnpeniaa.o of the land 

: held by the tenant, 

mote, —See I, L. B., 18 Medr, 454, noted under sec. 1. 

8. (1) For the purposes of this Act, the term “ improvement” 
means any work which ¢ 1dii to the value of the 
holding which is snitable‘to the holding and 
consistent with the purpose for which it was let. | 

What are deemed to be (2) . Until the contrary is shown, the fol- 
improvements. lowing shall be presumed to be improvements 
within the meaning of this Act :— 
(a) “the erection of dwelling-houees, buildings appurtenant there. 
to, and farm buildings ; 

" (b) the construction of tanks, wells, channels, dams, and other 
works for the storage or supply of water for agricultural or domestic 
are 

“(o) the preparation of land for irrigation ; : 
(2) “the conversion of one-crop into two-crop land ; 
| (@) the drainage, reclamation from rivers or other watere, or pro- 
techion from, floods, or frem erdsios or other damage by water; of lan: 
= agricultural purposes, or waste land which is cultarable 3 a 
(fy. the. reclamation, clearance, enclosure, or permanent inapeon 
: ‘went of land for egtiouseres purposes ; 


Definitions. 


si Improvement.” 
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vik: the. renewal or reqonetruction of an f th foregoing :wocks, 
qp-ailerations therein or additions thereto ; me i Corte yas: ayy 


‘wis CLA). thee planting, protection, or mainten nie mbes 
tnpes, ‘and other usefal tress and ewes mee . i : a 


i 


i) the protection oF .maintenance of such trees, th 
grarea. spontaneously during the tenancy, — same mn | 
; At 5, Mivery tenant who is ejectéd from hia holding shall, notwith- 
‘Bevan who is'ejecied to Standing any custom to the contrary, be entitled 
“ \omuad ‘to oompen- to be compensated for improvements made by 
him or his predecessors in interest and’ for 
mich compensation has not already been paid. 


cu a —Bee I. L. B,, 13 Madr. 454, noted under sec, 1. 
a Ww Wheneves a.couré makes a decree or order for the eject- 
: <_ court orders the ™en* of a tenant, it shall determine the amount 
deiPiconcins the scat of i ena ea ei mad ce ce piven for 
; rm improvements end shall make the decree or 
“tne | order of ejectment conditional on the payment 
of that amount to the tenant. 

(2) ‘The Governor in Council may, from time to time, by notifica- 

eke to make roles for cation inthe Fort St. George and Malabar 
mating compensation.  J)istrict Gazettes, make rales requiring the 
court to associate with itself, for the purpose of purpose of estimating 
the compensation to be awarded under this section for an improve- 
ment, such number of assessors as the Governor in Council thinks fit, 
and determining the qualifications of those assessors and mode of 
selecting them. 
-@. (1) The compensation to be awarded for au improvement shall 
Principle on which com- e the amount by which the value, or the pro- 
> Paeaaa is tobe estimat- duce, of the holding, or the value of that pro- 
duce, is increased by the improvement, 
Heplanation.—In ascertaining sach amount, the following matters 
sha}| be taken into consideration :— | 

(a) thé condition of the improvement and the probable duration 
of ite effects; 

(b) the labour and capital required for the making of the improve- 
ment; : 
(c) any reduction or remission of rent or other advantage given by | 
the landlord to the tenant in consideration of the improvement. 

“(2) The Governor in Ccunci! get in pepe epoca oe 

o High Court, order tables pre ow= 
teste ond plssie. eee rai of compensation to be paid inthe case 
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‘gf trees apd planta foi ‘the whole tang: “part of the distelet, end-may 
cancel cr.alter the seme from time:to time. Such tables aball: hg 
Spee nieeal tewaepepene en eee 
— rates until the contrary is: proved. 

“SoteBee 1.1. B., 18 Madr, 454, noted: ander evo, 1; ae 

“ff, Nothiog in avy contréct between « landiord end a teihot inde 

* mri cleus, after the let day of January 1886 shall. take 

a nthe ie away or limit the right of a. tenant. 4omake ime, 
:guovemscis aad las compensation for — accordance with the 
eee | 
Mote. 


A sait'to recover’ pro in Malabar demised on iaiscas wa pends 
ing when the Malabar Compensation for Tenant’s Improvements Act 
_ Gate into force ores += Hild, on the construction of secs. 1,5, and 7, that the 
" temanta’ right to compensation should be dealt with ‘in accordance with 
the provisions of that Aot.—I. L, R,, 18 Madr. 502, 

8. Nothing i in this Act.shall take away the right of any person 

“paving ee who may be entitled by law or custom to claim 
| | compensation for any improvements other than 
vows dealt with oy this Act. | 


pa ADDENDUM - 
“Act No. XXXI. OF 1863. 


- Paassp on Taz 16TH Ducumsus 1868. 


7 “de et to give affect to the publication of certain orders and.other 
| matters in the Gazette of India. 
‘Wanesss the Governor-General of India in Couacil has resolved 
. _ to publish an Official Gasette to be called the 
‘Preamble Gasette of India containing sach orders, notifi- 
cations, and. other matters as the Governor-General of India in Council 
aball direct to be inserted therein ; [¢ is enacted as follows :— 

_Y.. When in avy Regulation or Act now in operation, or in auy 
Rale having the force of Jaw, it is directed 
of India to have the effect that any order, notifivation or other matter 
G.Pedlicstion in any other. shall be published in the Officisl Gasette of 
tion fe prescribed by assy any Presidency or place, such order, notifioas 
Jaw now in force. tion or other matter shall be deemed to be duly 
published in accordance with the requirements of the law, if it be pnb- 
lished either in the Gasette in which it would have appeared but for 
the passing of this Aot, or in the Gazette of India under the directions 
of the Governor-General of India in Oouncil. 





ca wy, 





ACT No. XIII. OF 1889. 


Passky on THE lita Ocrosze 1889. 


CHAPTER fi. 
¥ a ° & 
Cantonment Court of Small Oauses. 

-8. (1) When the Local Government sppoints the Cantonment 

‘ rates: Magistrate to be the Judge of a Court of Small 
proiatmen Canses established withia « cantonment unger 

of Cantmumeat Court et the Provincial Small Cause Courts Act, 1887, 
ees it shall, in its order bags him to be such 
Jadge, declare, and may by notification in the Gasetto vary, 
within « limit of 500 ae iil the value of the suits which are to be cage 

nisable by hie under that Act. 

- {8) "nhs provisions of section 15, sub-section (8), of the aid Ack: 
ahall not er a Court of Small ‘Canses of which « nna 


Magistrate is the Judge. 


7 eae Se ae rote 
: a " favage eae a va ar ; . a ‘ Biter . ndboide 20 
He tae Fly Se ' = ee sc 
t i pee ae ze DENDUM, [aor x. 1898," 
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cal Govgromept appoints ap. additional Sadge of 
“a Doas vor rien Catises of which a. ‘Danten- 
Canton: | ment a eee is the Jadge, it shall, i245 
nat | ort “email! order appoiatiag. lias to. be tech. Addit{dnal 
Conpeh, - Jadge, declare, and may by notification’ in the 
ofthis Ganette vary, within a limit of 50 rapees, the vale of ‘the suits 
with téspect to Which the fanctfotiof the Judge of the Coart’ nay’ ‘be 
amigued to, and dischirged by, the Additional udge ander section | 
sttlPreviect Bmall Cause Courts Act, 1887.5 -. ... 


“ae "Bvery Cantonment Magistrate presiding ever a Dons ‘af 
MW shave of a ssl a Small Cacses i in a ‘gantonment at the 4 
fonment Sours of Small ‘mencement of this Act, and @ ey hs sitlaat 
Causes, “ """ “Qaiitonment Mas istrate ‘then. ‘any of 
- Gisirats ving any 
Gis powers of the Judge of such Ootirt, shail Be deémed’ to have-been 
pointed Judge and Additional Jaage, respectively, under. seotion 6 
atid ‘deotion 8-'o! the Proviticial Bmidll Caudé Courts Act, 1887, and, ix 
this wbsence of any otder of the Local Govetnment to the opatrary, « 
have jurisdiction With respect to afl ‘shits which are Gogaisible by’ é 
Court of Small Causes under that Act; and of which the valtie does not 
exceed, in the case ofa Cantonment ‘Magisteate, 500 rupets and, ib the 
case ofan Assistant Cantonment Magistrate, $0 rupees. a 


‘dW. A Cantonment Magistrate as J ‘adge of a 3 Court of Small 
Causes may, whatever may be the value of 












Salon ot Cantonal the suits cognisable by him as each Judge, 


Court of Small Causes in dispose of any suit which whe within the peou- 
ding 1 ding rodeos of ura niary limits of the jarisdj of the Judge 

Judge. _ presiding over the Oourt at the time of the 
inatitation of the suit, and may entertain and dispose of any proceeding 


after decree in any euch suit. | 
“ith @ « #. # 


cee ACT No. X. OF 192. 
aie - Pasamp OX THE 25th OcropEn 1892. 

| fis deh to provid for the levy of a rate on private estates under the 
. Wd -  * management of the Government to meet the cost of te - | 
my aye / +. gupergision and management. md oy hansae 
7 “Wannuas it is expedient to provide for the-levy of a rate on ras 
= wae caine ander the management of the Goverament to cover the 

obst:of all Government establishments in so fer as they are emplayed 
iuthebepervision and management of sach entates, other than ‘establish. 
2 Ral aah all entertained for any particular estate or group of estates, 
end {& nioet all contingent expenditure incurred by the Government 
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in opainection with suck supe?+ision and management ; It is bersby en- 
"Mele, ‘extent and com- _ . 1. (1) This Act may be called the Govern- 
mencoment, = = —- ment Management of Private Dstates Act, 1892. 
= {2)"Et extends to the whole of British Indie, inclusive of Upeaw 
Barma ‘add ‘British Baluchistan ; and a Oper 
(3) It shatl come into force at‘once. se. & 
| pactiiea: au de a “Sg. In this Act, unless there is somethin 
gee repugnant in the subject or context,— = 
: “{#) + ftumoveable property” inclades land, buildings, bereditary 
allowances, rights to ways, lights, ferries, fiaheries or any other benefit 
bo‘arise out of land, and things attached to the earth or permanently 
fastened to anything which is attached to the earth, but not standing 
timber, growing crops or grass ; : 
(2) “gross income” includes all receipts of very kind in produce 
or dash, excep$ money borrewed, recoveries ‘of principal and the pros 
cevds of sale or immoveable property or of moveable property proper- 
ly classed as capital : and 
_ (8) “private estates under Government management” include— 
(a) estates ander the Cours of Wards ; as . 
(5) encumbered estates under Government management ; 
(c) estates attached for default of payment of Government 
revenue ; | 
(d) minors’ estates placed under the guardianship of a revee 
nue officer of the Government by a Civil Court; 
(ce) estates managed bya Oollector iu pursuance of any order 
made under the Oode of Civil Procedure; and 
(f) all other estates made over to or taken under the manage- 
ment of a revenue-officer of the Government as such under 
any law for the time being in force or ia virtue of any 


- agreement, 
g. It ahall be lawfal for the Local Govern- 
"Powsr to davy rate. egies. ; 

| | (1) to levy on all private estates nnder Government management 
a rate, not exceeding five per cent. on the gross income, calculated, as 
nearly as may be ible, to cover— ake ae 
| (a) the aoa of all Government establishments in so far as they 
may be employed in the supervision or management of such 
estates other than establishments specially entertained for the 
supervision or management of any particular estate or group of 
estates, and | ee 

-,  (b) all contingent expenditure incurred ia consequence of such 

 gapervision of management ; 


, 
2 2tf. pect sates egieek: 
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ovided th Cl aa. the rate to be fevled 
cine Acton any pacticalar estate. or group of osintes, the Local 
t shall consider the expenditare ingarred on spor. eote- 
aren for such estate or eatates, its , 
, & In canes where-an officer of the Goveraank is ‘wanes’ to 
Power te levy special give legal advice or to audit acoounts on be- 
Cee half of any estate, the Local Government, if 
ib epasidars the services rendered to be ofa special nature, may, ip its 
=ieetetion. direct a special charge to be made against that eatate.ca ac-: 
ovant of aneh services, irrespective of the rate leviable under thejtoat 
foregoing section. | 
' §:. Nothing in this Act shall apply to the cost; of establishments 
‘Sevag. as to: special epecially entertained or to expenditare of any 
expeaditare. _ deseription specially incurred in respect of any 
‘particular estate or estates. 
-@. Allrates for general supervision or management levied by any 
Validation of tery of Local Government before tle commencement 
rates. of thia Act shall be deemed to have been levi- 
ed under this Act. 
1 The Local Government may make any rales and issue any 
orders which may be necessary for carrying 
nore mere Abie Act into effect, and w'.ich are consisting 
&. Where any Goverament establishment is employed i in such 
PO ge oh from jorle supervision as aforesaid,the Local Government 
| shall be the sole judge of ‘the cost attributable 
to saci Baployawhtang its decision thereon shall not be questioned 
‘in-sny Oourt of Law or otherwite. 
- § Geotion 17 of the Coart of Wards Act, 1879 (passed by the 
© es Lieutenant-Governor of Bengal in Council), 
Rope and so mach of Act III of 1881 (also passed 
"by th Ligatenant-Governor of Bengal in Council) as relates to section 
‘17 of the anid Court of Wards Act, 1879, are hereby repealed. 








